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ABSTRACT

Moratoriums in IHRL, as new governance mechanisoes) be defined aghe
temporary suspension of a specific domestic lawegulation, which results from a
varying degree of external influence of the intéior@al human rights politics or
practice Their purpose is texplore alternatives to the existing legal framekyavith a
view to proceeding with its definite modificationthe long-termThey offer a middle-
ground solution to persistent lack of consensas issues where there is a deep clash of
culture, morals or values, where no universallyeadr standards seem to exist and
where the human rights nature of issues is debBXeel to the increase recourse to such
“soft law” instruments, which operate on the margh the rule of law and the
traditional separation of powers doctrines, it isc@l to assess the nature of their
relationship with the law. Through the applicatminthe conceptual framework of new
governance to moratoriums addressing the highlytetious issues of the death
penalty and discrimination based on sexual orientatt is possible to demonstrate that
these instruments - as a flexible alternative sodbnventional rule-making processes -
have the potential to shape public policies andsfia@m human rights law, in particular

through the intervention of peer-review and judiceview.



NTRODUCTION

The establishment of moratoriums is not a new pimammn, but its widespread use
certainly is* Moratoriums constitute an option that is more ifiée than traditional hard

law mechanisms. The adoption of regulatory or lagige acts, at the national level, or
the approval and ratification of a treaty, at theinational level, may not be feasible,
especially when these are politically sensitive aighly contentious issues that touch
upon people’s personal or religious beliefs andlitiens. The lengthiness and
cumbersome nature of the traditional formal procedsluand the large number of
stakeholders involved can seriously undermine thétyato reach a consensus in a
timely fashion. Policy-makers and lawmakers thuen tto alternatives modes of

governance, such as moratoriums.

The fora and the fields of law in which moratoriuare implemented are increasingly
varied: sustainable development, human securitplipthealth, and environmental

concerns, etc.

At the national level, the United States of Amerigdhe country that has adopted the
widest range of moratoriums, and the most sophist legal framework for their
application? Resort to this mechanism has been diffused natiEwPresently,
moratoriums are most commonly established by thallgovernments in the exercise
of administrative or police powers — e.g. land oswatoriums—, but they can also be
imposed by the Presideh®ther countries have followed suit. Private indas@ctors

in Brazil have voluntarily implemented a soya moramm.* China has implemented

Yin, 2012, para 2.

2 Local Government Technical Series, New York Stagd,1, p. 1.

® These are the so-calledgulatory moratoriumsLocal Government Technical Series, New York State
2011, p. 1; Eagle, 2004, 429-507; Callagy, 2008 223-262; Watts, 2012, p. 1890.

““On July 24, 2006, ABIOVE (Brazilian Vegetable Qitdustry Association) and ANEC (Brazilian
Grain Exporters Association), and their respectimember companies, pledged not to trade soy
originated after that date in deforested areasimvithe Amazon Biome.” This measure has become

known as “soy moratorium”. It was initially set fawo years and renewed annually since 2008.



moratoriums on issues as disparate as environmemfjaact assessments (EIA),

fisheries, and marriage$.

Moratoriums have also assumed a more distinctive ipainternational politics.The
moratorium on commercial whaling imposed in 198¢,the International Whaling
Commission (hereafter “IWC”), or the moratorium e importation, exportation and
manufacture of small arms and light weapons in Vid@sta in 1998, by the Economic
Community of the West African States (hereinaftEBCOWAS”), are just two of the
many examples of moratoriums which have allowedtesta intergovernmental
organisations or private actors to achieve an ageeé on contentious issues in the

international ford.

The recourse to moratoriums is a solution thatli®es incorporated in the discourse of
several actors besides states. The Council of Eisdguman Rights Commissioner,
ThomasHammarberg, demanded, in an open letter to the @e@hancellor, Angela
Merkel, “a moratorium on deportations of Roma tasKeo” in 2009° Civil society too
has included them in their discourse. The “call tbe adoption of a moratorium on the
development or implementation of new systems ofsrmsveillance by the Madrid

Privacy Declaration is just one of several examfles

Information available athttp://www.abiove.com.br/english/ss_moratoria_uslhflast consulted 2 May
2012).

®You, 2008, p. 2; Cheng, Cai, Cheung, Pitcher,&Rramod, 2006, pp. 1-20.

®Hy, 1970, p. 311-23.

" On moratoriums in International Law, see Yin, 20f@ra. 1. On moratoriums in International Poljtics

more specifically the moratoriums on Genetically dfied Products and Commercial Whaling, see
Lieberman, Gray & Groom, 2011, pp. 1-2.

8 Lieberman, Gray & Groom, 2011, pp. 1-2; Ebo, 2Q)8,1-53;

® Information provided in the context of the atttibm of theEuropean Civil Rights Prize of the Sinti and
Roma to Thomas HammarbergForeign, 3 April 2012, ilavie at

http://www.buergerrechtspreis.de/en/homepage.fitmat consulted on 3 June 2012).

19 Available athttp://thepublicvoice.org/madrid-declaratidfest consulted on 3 June 2012).




The legal literature has looked into moratoriumentr different angles? Initially,
scholars focused more on the circumstances thatbléde adoption of a moratorium,
overlooking the very concept of moratorium. Mosttleém assuming it is a ‘soft law’
instrument or simply a temporary extraordinary nieasbut not really addressing the
issue of its actual natuté More recently, due to the growing use of moratmsuand
their potential impact at both the national an@rinational levels, authors have become
increasingly aware of this instrument and have llffnattempted to define and
conceptualise ther® In reference to the whaling moratorium and the egjeally
modified organisms moratorium, Liebermann, Groord @nay have defined them as a
“temporary prohibition on some behaviour, ostensibiposed in order to allow further
investigation to take place before resumption aef thehaviour can be considerédin
international law, and through a broader analysisaveral moratoriums, Yin has
underlined that a moratorium “is widely used asiddie-ground solution between ‘yes’
and ‘no’ in the international legal arena whichleefs the value of compromise and

cooperation in international intercourse”.

Despite the valuable contribution of these defom#i, no research has been carried out
on moratoriums in the field of international hunraghts law. This presents two sets of
challenges. First, even if there is a minimum commdenominator of characteristics
that all moratoriums share, they also differ in gnathers. Indeed, the context in which
they are adopted, who adopts them and what thalrigodiffers and so do their effects
on the legal order. Second, moratoriums can be tadomjm many forms — some

moratoriums have been enacted through a presitlesidieree, others by a mere

" The moratoriums that are mentioned and analysedighout the present study are examples - it does
not aim at being an exhaustive list.

12 Some of the scholars that have approach differematoriums without really discussing its conceptua
nature: Tysiachniouk, 2004, p. 77, 146, 163; Falk@606, pp. 473-494; Adami, Risso, Pires, Amaral,
Fabiani & Cecarelli, 2011, pp. 1-30; Murdyarso, ltamce & Seymour, 2011, pp. vi-13.

'3 |iberman, Gray & Groom, 2011, pp. 1-16; McKask2ep3, 273-338; Yin, 2012, para. 1-45; Seymour,
2006, pp. 1-25.

% Lieberman, Gray & Groom, 2011, p. 1.

% Yin, 2012, para. 1.



ministerial statement. A moratorium is thus notessarily a legal instrumestricto

sensuits form is not always that of a recognised sewtlaw. However, moratoriums
can effectively suspend the application of otherfertly legal, instruments. This may
run counter to the principle of separation of p@yeone of the essentials of a
democratic constitutional state based on rule-af-ldence, there is the need to clarify
what is the relationship between moratoriums arel ldw: i.e. whether the rights
contained are justiciable before a court, whethey fprovide any immediate protection
to individuals, and if so what their legal basis Mone of the scholars dealing with
moratoriums have provided a legal framework thatuldboaddress moratoriums’
challenges. Nevertheless, they all agree that given increase of their use and
transformative effects, more research should belwtted to address their nature,

potential, and shortcoming$.

In this thesis, | take on this challenge. | startofifering a definition of moratoriums in
the field of human rights as themporary suspension of a specific domestic law or
regulation, which results from a varying degree external influence of the
international human rights politics or practicnd situate moratoriums with the new
governance conceptual frameworks. | will argue,tbaice moratoriums in the field of
human rights have been established in areas where &re no universal human rights
standards, such as the death penalty and nonsdisation on the basis of sexual
orientation, their purpose is &xplore alternatives to the present legal framewarih

a view to proceeding with its definite transformatin the long-termThe present study
will demonstrate that the establishment of a paldic type of new governance
mechanisms in the field of human rights, namely atmiums, contributes to the
shaping of public policies towards the promotiod garnotection of human rights and the
advancement of the human rights agenda at thenahmd global levels. | will provide

an insight into the relationship between the ‘newd ‘old governance’, their potential

'8 “Moratoria are powerful instruments in internagbmelations relations, yet very little analysistoéir
role has been published”, Lieberman, Gray & Gro@@11, p. 1; Due to its auxiliary position, very few

published works have paid attention to it.”, ses, 012, para. 1.



clashes and, more importantly, into their possibldually constitutiveelationship. In
particular, | will explore the moratoriums’ poteaitiand, by implication, that of other
new governance tools) toansformhuman rights standards, which often represent the

very core of particularistic national values andstithe most controversial issues.

New governance mechanisms are sometimes diffioulrasp, “each of them [having]
its particular form and “history.*” Notwithstanding, they have often, exactly like
moratoriums, emerged in the legal order as mongbile, experimentalist decision-
making processes, as a reaction from legal aaboasfast evolving, multi-levelled legal
order where the plurality of agents and the divgrsif their interests can be an
opportunity to progress in certain fields ratheartran impediment. They are also, as
moratoriums, often voluntary or non-binding andréfiere more easily revisable and
result-oriented. Moratoriums seem, as most new m@veEe mechanisms, to have
emerged as an attempt to tackle these challendes.r@course to new governance
mechanisms has been explored in various fieldsjamtictions, namely in the fields
of health and environmental law both in the EU anthe US, and the Open Method of
Coordination in the EU has repeatedly been distgigpd as the “archetypical” example
of new governance within the ENew governance has also been explored in the
scope of rights-claims, more specifically in thelds of human rights in respect to the
EU race discrimination law and of the Convention Rights of Persons with
Disabilities!® The analysis of transnational corporations’ resjility through the
application of their codes of conduct by nationalurts has very recently also been
approached through the lenses of new governance. dpplication of the new

governance framework to moratoriums is neverthetegself new.

In line with Scott and Trubek’s approach, | considew governance as a domain that

7 Scott & Trubek, 2002, pp. 1-18, cited by Craig & Burca, 2011, p. 175.

8 Hervey, 2006, pp. 179-210; Trubek, 2006, pp. 288:2Scott & Holder, 2006, pp. 211-244;
Karkkainen, 2006, pp. 293-322; De Blrca & ScotQ@®. 6; Sabel & Zeitlin, 2008, pp. 271-327.
9 De Burca & Scott, 2006, pp. 97-119; De Blrca, 2@0 215-235; De Burca, 2010, pp. 2-23.



10

“‘covers a number of very disparate mechanisms”, etones difficult to
conceptualizé® In particular, when applying experimentalist metdbkens in the field of
human rights, | will follow the framework advanceég De Buarca, which combines
elements of Sabel and Zeitlin’s theory, suggestivad in circumstances of irreducible
diversity it is important to prioritise broad framerk goals as a way of reaching initial
consensus, placing a great deal of emphasis oningafrom practice and on peer-
review as a follow-up to those goafd. Nevertheless, | will depart from such
methodology in what concerns the definition of thkationship of moratoriums with the
law. De Burca has opted to explain the relationsbgiween some specific new
governance mechanisms established in the fieldiofam rights and the law through the
hybridisation thesis | leave aside this assumption both conceptuadly, the
hybridisationprocess even if tenuous already entails some dirichnsformation and
due to the main distinctive trait of moratoriumsaedished in the field of human rights:
their transformative dimensid.

Demonstrating by example, | will argue that the atoriums in the field of human
rights, more specifically thee jure moratorium on the death penalty in the Russian
Federation and thaée factomoratorium on the criminalisation of male homos#acts

in Singapore, are both expressions of experimentgbvernancé’ Relying on Sabel
and Zeitlin’s definition of new governance mechamss | then structure the analysis

through a “mutually constitutive” approach combinedth Sabel and Simon’s

% Craig and De Burca apply Scott and Trubek’s brefihition in the scope of EU law. This approach is
tempered by Sabel and Zeitlin’s experimentalist ehofcott & Trubek, 2002, pp. 1-18, cited by Créig
De Burca, 2011, p. 175.

L Sabel & Zeitlin, 2008, pp. 271- 327, cited by Déré&, 2010, pp. 1-23 in the context of the adoptibn
the Convention on the Rights of Persons with Digas and by Craig & De Birca, 2011, p. 176, ie th
context of EU governance.

2 Sabel & Simon, 2006, pp. 395-411.

% Sabel & Zeitlin, 2008, pp. 271-327.
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transformation thesjsto apprehend the nature of the relationship betmmaoratoriums
and law?*

The Russian Federationd® jure moratorium on the use of the death penalty and the
Singaporeande facto moratorium on the criminalisation of homosexuatsawere
chosen as case studies for four reasons. Firdgrass some human rights issues are
concerned, both the Russian Federation and Singapmoupy ambivalent positions,
including the ones on which moratoriums were imposgecondly, both moratoriums
offer paradigmatic examples of how global trendshex on the human rights agenda.
Thirdly, these two moratoriums represent two veiffecent stages of the shaping of
public policy potential behind the adoption of aratorium: while one is still non-
binding and remains the result of a mere politidatision, the other has already
achieved, through a series of judicial decisionfiraling nature. Finally, these two
moratoriums also offer a good comparative analgsistheir scrutiny highlights the
determinant role that national courts and peeresgvinay assume in the advancement

of the human rights agenda.

The first chapter establishes what moratoriums Hrstarts with an overview of the
research that has been made on moratoriums u tprédsent date. | discuss the main
characteristics of moratoriums and divide them itwo categoriesmoratoriums lato
sensuand transformative moratoriumsAs this paper focuses on a specific type of
moratorium, those dealing with human rights issties,chapter proceeds by proposing
a taxonomy of moratoriums, based on their diffedrgracteristics and effects, helping
one understanttiow the moratoriums in the field of human rightg alifferentfrom
moratoriums in other fields and hence deserve quoeé autonomy. | explore their
characteristics by delving into the context in whihey are adopted, identify who

4 De Blrca applies Sabel & Zeitlin's experimentaiisdel to the Convention on the Rights of Persons
with Disabilities — see De Burca, 2010, pp. 1-23iM/| adopt this model to describe moratoriumshie
field of human rights as expressions of experinlesttgovernance, | do not share this author’'s agpino

to its relation with the law. In this respect, |paet from the hybridisation thesis to adopt the
transformation thesis. De Blrca & Scott, 2006, pu9nstrong, 2011, p. 32.
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adopts them and with what goal. In order to docuntkeese characteristics, the two
abovementioned case-studies are then introducedlfabh that both these moratoriums
are established on issues on which therenareniversal international human rights
standardsis emphasised as it is where their biggest pakhas. The chapter also
raises the shortcomings and advantages of the pgarmance vis-a-vis the traditional

legal schemes.

In the second chapter, the characteristics of theatariums established in the field of
human rights law are confronted with new governagieenents in order to show that
the moratoriums’ characteristics are compatiblehwihe notion of a new governance
mechanismand that, therefore, moratoriums are in fact newegnance mechanisms. |
will show the appropriateness of this conceptuaimiework to explain both their
emergence in the legal order and ttiansformativerelationship with the legal order. |
will demonstrate that a moratorium’s broader gsdbi alter the status quo towards the
increased protection of human rights. Tmetually constitutiverelationship between
‘new’ and ‘old’ governance is emphasised through dnalysis of the adoption of UN
General Assembly resolution 62/149 that called ugtates to adopt moratoriums on the
use of the death penalty with a view to abolition.

The third chapter follows to sholow the potential of the human rights moratoriums,
as new governance mechanisms, is materialised mctipe The Russian and
Singaporean case-studies are re-visited to thatleswroborate that ‘old’ governance
tackles the moratoriums’ challenges and shortcomiryy verifying that the
transformation in the field of IHRL takes place @it the political level — through the
shaping of public policies by peer-review —, andhe legal order — through judicial
review. In closing, the third chapter elaboratesarether the transformation operated
by moratoriums upon the legal order results inrmmeased protection of individuals or

rather on international human rights law, broadetriis scope.
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I will conclude by highlighting the main implicaie of moratoriums for policy shaping
and international human rights law as well as witbdictions on how the use of such

instruments might impact governance in the future.
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CHAPTER 1

MORATORIUMS IN LAW AND IN PRACTICE

The increasingly prominent role of moratoriums iriernational politics has led to
recent attempts to define thérrDespite the valuable contribution of such defonis,
and in light of the growing number of moratoriuntiey cannot encompass the
diversity of instruments that such concept shelterseality, there is a conceptual set of
characteristics that is shared by all existing noshams. But beyond that minimum
common definitional denominator, some specific syp# moratoriums have other

particular properties in addition to the latter.

To define moratoriums in international human riglats, it is essential to carry out a
brief analysis of other types of moratoriums, asdeeially the ones that have played a
relevant part in international politics. The objeetof the present chapter is to identify
common traits to all moratoriums and, most impdtyarthe distinctive qualities of
moratoriums established in the field of internatiorhuman rights law. The
identification of these characteristics confers emtain degree of autonomy to the
concept of human rights moratorium and draws atiertb their potential to promote

the advancement of the human rights agenda ansferamthe international legal order.

% |n reference to moratoriums in international langeneral, Yin has defined them as “a postponement
or suspension of an activity, [which] is widely dsas a middle ground between ‘yes’ and ‘no’ in the
international legal arena which reflects the vahfecompromise and cooperation in international
intercourse”, see Yin, 2012, abstract. In refereioceoratoriums in international politics, Liebemmat

al. have proposed the following definition: “a temngry prohibition on some behaviour, ostensibly
imposed in order to allow further investigationtéke place before a resumption of that behavioorbea
considered”, see Lieberman, et al., 2011, p. khatpolitical level, and still in the US, the jutistion in
which moratoriums seem to be more popular, Wattaddressing the (regulatory) moratoriums issued by
Presidents right after coming into office, defitkdm as an instrument “which stems from legislative

executive action, [that] aims to freeze rulemalaatjvity for a period of time”, see Watts, 2012,1883.
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This analysis contributes to the taxonomy of maratos, following three major
categories. The first group is composed mostly afratoriums established at the
national level, and allows for the isolation of theur characteristics that can be
described as defining moratoridato sensupressing challengainsettled nature of the
matter, precarious solutiorandcompetence “creep”These will be further elaborated
later. The second set of moratoriums consistsaddlestablished by a group of states at
the international level. The above core charadtesigre present in these moratoriums
too. However, in this case the intrinsic legal utaaty attached to the precariousness
of a moratorium is mitigated by a fifth charactedsthe goal that drives the adoption of
the moratorium, ie teransformthe legal order. Finally, moratoriums establishedhie
field of international human rights law have a Biatlditional and noteworthy trait: they
are established on issues on which thereaneniversal human rights standarger se,

on which it is even arguable if the subject at stska human rights issue at all.
1.1. Moratorium lato sensu

The four core characteristics that define a monatoremerge fronthe context in which

it is adopted from who adoptst and fromwhat its nature isThe analysis of a few
examples of national moratoriums confirms the preseof these characteristics. The
context in which a moratorium is more often adop&dvhen governments — at the
local, regional or national level — face a politiceeadlock. There are no strict legal
mechanisms available to remedy a certain situdtignthere is still a strong political
conviction that inaction is no longer an option.isTimay be so either because the
existing mechanisms are not adequate to the situéti.g. the land use moratoritffy)
because there is no agreement on the suspensioevocation of a law (e.g. the
abolition of the death penalty), or because itesassary to avoid a natural or man-

made calamity (e.g. debt moratoriums, environmemakatoriums). This lack of

% A land use moratorium is “a local enactment whigimporarily suspends a landowner’s right to obtain
development approvals while the community considarsl potentially adopts changes to its
comprehensive plan and/or its land use regulattonsddress new circumstances not addressed by its

current laws.” Local Government Technical Seriesy\York State, 2011, p. 1.
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availability of a solution to @ressing challengeesults from theinsettled nature of the
subject matter This may be so for technical, scientific (e.ge tmoratorium on
genetically modified organisms) or political/cuktilireasons (e.g. the moratorium on the

criminalisation of male homosexual acts).

In addition, a moratorium is by definition a temg@iyr suspension of a given activity or
law and therefore precarioussolution. It is uncertain what the outcome of ddeption
of a moratorium might be. It might be conduciveatonore definitive modification of
the legal framework or it might be temporary, unltie problem is overcome or the

scientific uncertainty removed.

Finally, moratoriums defy the traditional theoriglsseparation of powers, as it is not
always entirely clear where the power to adopt aateoium comes from, i.e. whether it
is a legislative, executive or merely political qoetencé’ Furthermore, the adoption
of a moratorium, which always entails the suspensiban existing law, also touches
upon demaocratic principles, such as transparercguatability and legal certainty. In
most cases there is a sortadmpetence “creep’from the body that implements the

moratorium?®

The nineteenth century debt moratoriums alreadsiezhthese four characteristics — a

%" On the problem of “where the power to adopt lasel moratoria originates”, McKaskle 2003, pp. 273-
338.

% The notion ofcompetence “creepentails that a moratorium adopted by the execuiiweer has the
potential to create positive obligations througé #épplication of general principles of law, evendt as

a result of any administrative or legislative prige. This concept has been largely used withindsw)

to refer to its reach and scope expansion: the jpyates according to principle of attributed corapeé
and the legal principles that are supposed toireftad control its use (subsidarity and proportityla
are rather loose — see Weatherill, 2004, p. 1;Hle@010, pp. 5-22. The term, however, can bediyoa
used to mean a entity’s self-authorisation of amdase in its competences — eg, Pollack coinetethe
“Parliamentary creep” to refer to the “tendency [itle European] Parliament to increase the Cowsncil’
allocation to new and emerging policies, and thadémcy of the Commission to incorporate these

increases into its preliminary draft budget for thibowing year” — Pollack, 1994, p. 116.
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fact that strongly suggests that the core concépnharatorium has remained, to a
certain degree, unalterélFrequently resulting from a pressing situatioriiéncial or
political nature fressing challenge their expression in the nineteenth and twentieth
centuries corresponds to embryonic versions ofntlbeatoriums we have today. The
moratorium law approved by the French Governmerindithe Franco-Prussian War
or the Hoover Moratorium became notorious as irhlmatses principles related to the
welfare of the state and its citizens were invokgdjovernments to legitimately opt out
of a legal obligation, or allow other countries apt out, to the detriment of the
creditors’ interestsupsettled subject matjet' Yin underlines that already in the case of
the Franco-Prussian war the lawfulness (and in ndetstanding, therecariousnegs

of this moratorium in the international fora wasiswered in an English court. In the

caseRouquette v. Overmafithe Court decided that “the power of a legislattoe

#Yin lists a number of debt moratoriums to contelige the origin of moratorium in domestic law: the
Franco-Prussian War moratorium, the first world viamited kingdom moratorium on commercial
transactions in 1914, the Moratorium Act of Ausaalf 1930, and the November 2008 moratorium on
payment to creditors by Iceland’s Kaupthing Banka ¥onsiders a domestic moratorium one that only
has national effects. Differently, for me the aidiein this regard is determined by who adopted the
moratorium and if, at its inception, it results rfroa national decision or an international formal or
informal agreement and not if its effects have rimiional repercussions. Beyond these debt
moratoriums, at the national level, Yin only brjefhentions the existence of two other moratoriums:
China’s fishing moratoriums and the United Stateeratorium on the hiring of new Muslim chaplains in
Federal Prisons facilities after 9/11.

%0 Also know as the Franco-German War (July 1870-M8y1) between the French Empire and the
Kingdom of Prussia.

1 In 1931, President Hoover proposed a one yeappostent of all World War | “payments on inter-
governmental debts, reparations, and relief dé€bt}, not including obligations of Governmentscbély
private parties”, Kuhn, 1932, p. 572. “At the Pe&menference in 1919, the Allied leaders avoided a
confrontation with public opinion by refusing tofany reparation figure. In 1921 when the figure was
finally determined, the real motivating factor wast war resentment but war debts. The Allies ovired t
United State$11 billion, only slightly less than the 50 billiggold marks that made up the only serious
part of the London payments Plan. The Allies wesimgi the 50 billion as a defense against an indiste
repayment demand that would have bankrupted thém.Hoover Moratorium let both reparations and
war debts disappear as they had existed — togéthetix, 1971, p. 178.

%2Yin, 2012, p. 2.
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interfere with and modify vested and existing rggbhinnot be questioned, although no
doubt such interference, except under most exaggdticircumstances, would be

contrary to the principles of sound and just legish” (competence “creep’

However, the Hoover moratorium, which determined suspension of World War |
debts, emphasizes that there are certain nuanceacto of these characteristics. It
becomes evident that, in this case, it was notngmoitant to determine whether the
moratorium will solve the problem or not: there veasimpending urgent situation that
called for an equally urgent, if yeprecarious action.** There was a strong
precautionary goal that overshadowed third paihésrests, settling thansettled In
this regard, these pilot moratoriums are ofteneclmsYin’s definition. In addition, the
Hoover moratorium was put forward through a merélipustatement of President
Hoover in July 1931 and only later adopted by ti8 Cbngress as an Aadmpetence
“creep”).® The objective was to curb the financial crisisHnrope in 1931pressing

challengg.

The most interesting aspect of these early maatiests of moratoriums is that they are
an expression of a strong political will in previegt a catastrophe above all other
interests. This precautionary approach has beemrited by the moratoriums

established in the field of environmental law — @liqy area under which many

moratoriums are presently adopted. The same foarrackeristics can be identified in
the establishment of moratoriums by the State Bnwirental Protection Administration

(hereafter “SEPA”) on Environmental Impact Assessi@ereafter “EIA”)* China,

$Yin, 2012, p. 2.

% “The Hoover Moratorium of July 1931 and the LausarConference of June-July 1932 did, at last,
permit reparations to disappear, but it was toe. [&he unemployment and despair had given Hitler th
last materials for gaining power.”, Felix, 1971136.

% Herbert Hoover, Statement on Signing the ForeigbtDMoratorium, 23 December 1931, cited by Yin,
2012, para. 5.

%«To carry out any Project, be it a new Projecttar modification or expansion of an existing Prajéc

is a prerequisite to obtain approval of an EIA frtra appropriate environmental protection authdrity
You, 2008, p. 2.
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facing a problem of deficient harmonisation of mgtional legislation and dissenting
political views on environmental concerns at thealand central level, has taken what
has been defined as a “daring and controversialirastmative measureto tackle
“escalating environmental problem3® Here, the nature of the pressing challenge
results from a dissociation of interests: while teatral Government is more concerned
with environmental protection, local government® d@oo eager to develop their
economy® While apparently legislation and policies are hatmonised in a way that
these interests would converge, a moratorium isosagd to address thensettled
matter These moratoriums can be “region-wide”, “enter@nvide” or “industry-wide”,
meaning that if one actor exceeds pollutant digghéimits or any other environmental
protection rules all actors are reprehended thrdahglwithholding of licenses’ issuance
by the State. By implementing a moratorium, SEPAliaitly encourages cities and
enterprizes to swiftly apply environmentally-frigmdchanges. As in the above
mentioned debt moratoriums, it is not clear what kbagal basis is to adopt such a
moratorium precariousnegs It “cannot be properly classified as a law or an
administrative regulation of the People’s RepuldfcChina” and “there is no clear
procedure for imposing moratorium measurd$'The interference of the central
Government is, according to You, legitimised by ‘thenciple of totality” (competence
“creep”).”® As “the environmental laws of all nations gengradstablish a goal of
harmonizing the relationship between the envirortnaexd human beingé? this calls

for a holistic approach to the legal order.

%" You, 2008, p. 2.

% The relevant documents are the following: Decisiarimplementing the Scientific Development View
and Strengthening Environmental Protection (2001 ,Eleventh Five-Year Plan for National Economic
and Social Development, and the Sixth National Emrmental Protection Conference (both 2006). You
considers that through these documents China hds'se&lear message that resource conservation and
environmental protection are as important as ecandevelopment.”, You, 2002, pp. 7-8.

% You, 2008, p. 2

“0“The totality principle of environmental law meattsat in legislation, administrative enforcement,
compliance and adjudication, one should regardethgronment as a totality and solve environmental
problems from a perspective of totality”, You, 2008. 2, 8.

“you, 2008, p. 8.
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Interestingly enough, both in the debt moratoriiand in the field of environment law

it was the external pressure or influence thatrdeteed the adoption of a national

moratorium. In the case of the EIA moratorium, exdé pressure determined the shift
in environmental policy at the national level. Ppegssure determined the shift in the
behaviour of enterprizes at the local level. Wkadlso compelling is that the precarious
nature of the moratorium, fuelled by the dubioutireaof this pressure, created a level
of legal uncertainty and lack of transparency trgies authors not to advocate against

it, but in favour of its legal reinforcemetit.

In the end, roughly the same analysis can be edeirom the implementation of Land
Use moratoriums in the United States, only in taise what is crucial to highlight is the
active role the courts have played in defining witet consequences are to the legal
order?® There is a conflict between private property righind sustainable development,
the latter being an interest that is upheld by stee?* The moratorium is adopted
temporarily in order to give time to initiate orrmude a revision of the land use plan.
If the moratorium were not adopted, the utilitytbé plan would be compromised as
there could be a spree on licensing. These mouatgrinave been to a great extent
discussed in courfS.While some states have somewhat institutionaltbési kind of
moratorium and transformed it into an administ@tmechanism, jurisprudence shows
that there is no agreemesrt who has the power to implement a moratoriumahnere

it originates?® Furthermore, although these moratoriums are teampdn nature in

424As SEPA declared that it would use moratorium sueas more frequently and against more cities and
enterprize groups, there is a clear need to imptioigelaw enforcement mechanism in the future.”uyo
2002, p. 9.

3 Guidelines established by the State of New Yorkttwm Concept and Implementation of Land Use

Moratoriums avaliable ahttp://www.dos.ny.gov

4 0n land use limits and sustainable developme@tréaat Britain, Owens and Cowell, 2002.

“5 On the redefinition of Land Use Moratoriums aftez Lake Tahoe case, McKaskle, 2003, p 3.

“®In the state of New York, “a landowner challengethoratorium on sewer connections to the village
sewer system (...).The Court of Appeals recogniaadunicipality has ample power to remedy sanitatio

problems including difficulties presented by inadatg treatment or disposal of sewage and waste.”,
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some cases they have become perpetual, which Is&sl rdemocratic accountability
concerns’ The case of the water moratorium in Bolinas, ©atifa, represents how a
temporary measure in nature can become permandhe ithallenge it is aimed at

tackling or the crisis it is aimed at preventingnét overcome or solve®

In the United States of America, more controversiatatoriums have also marked the
most recent stages of evolution of the conceplofvihg 9/11, and in name of national
security, the Federal Bureau of Prison implemeat&alanket moratorium on the hiring
of Muslim chaplains in its facilities”® The possibility that Muslim Chaplains had
recruited some of the terrorists involved in thaeks determined the adoption of such a
measure. In these particular circumstances, th#éicobetween national security and
freedom of religion is solved through the adoptmfna temporary moratorium until
further investigations take place. Again, the puticmary approach determines the
urgency of the decision. It is not so importantasgsess if the moratorium has any

impact; the suspension is adopted in any case.

http://www.dos.ny.gow. 1. However, “The Pennsylvania Supreme Court,rfetance, stated that the
power to impose a moratorium, which suspends laaxkldpment, is a power distinct from, and not
incidental to, any power to regulate land developm€&he Tennessee Supreme Court, on the other hand,
stated that the power to enact a moratorium ordi@as included within the broad sweep of the Hate'
legislative power. California has conferred broatige powers on local governments to regulate ge u
of land within their jurisdictions, and courts haveen willing to uphold the moratorium ordinances i
they bear a rational relation to the public headtifety, morals, or general welfare”, McKaskle, 200.
281.

47 On unreasonable planning moratoriums, see Ea@G,2. 470.

8 0On the Water Moratorium in Bolinas, California, iais now in its fourth decade, see Callagy, 2008,
pp. 222-262.

49 Seymour, 2006, pp. 1-25.

0 The moratorium on hiring Muslim chaplains mighveanegative repercussion in what human rights
are concerned, namely by affecting the exercideeeflom of religion. Nevertheless, | chose notduw
with the moratoriums established in the field ofrfan rights because their main object, or the public
interest behind its adoption, is not a human rigégsie, but rather (even if arguably) national ségu

Therefore, the human rights dimension is not caosamerely consequential.
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In conclusion, no matter how different and varibd tontexts in which moratoriums
are adoptedall moratoriums under analysis seem to share tfmsecharacteristics.
They all arise from a problem omaessing challengen which, for whatever reason, it
is too soon to take a definite decisionnrsettled subject mattein the same respect, all
moratoriums are therefore inherentgmporary but mostlyprecarious It is unclear
where the power to adopt a moratorium emanates fasmmoratoriums are either
imposed by the executive to suspend a law or byaittministrative authorities to
suspend an activity under an otherwise perfectiprerable regulation €ompetence
“creep”. Consequently, these four characteristics seenonstitute the core definition

of moratoriums or th&ato sensulefinition of moratorium.

1.2. Moratoriums established at the international level: the transformative

dimension

In the moratoriums established by a group of statdsy an international organisation,
the goal is less to prevent a present threat togiwen public interest and more to
operate a long-term transformation of the legaleardhe characteristics described
aboveare also present in the moratoriums adopted aintkenational levelHowever
more specifically in the field of international hamrights, moratoriums go beyond the
goal of “resuming” the behaviour thereby suspen@edm the moment of the adoption
of a moratorium on the use of the death penaltgreths already the aspiration to
transform the present status quo towards the apolif the death penalty, regardless of
this being in the end the outcome achieved. Theable is not only to prevent

executions, but mostly to open the way for abaiifib

* Lieberman et al., who focus on the moratoria onegjeally modified products and the moratoria on
commercial whaling, conclude that it is often diffit to determine what their effect is, but thatfimay
transform the regime that spawns them, takingeadfftheir own, and resisting attempts to end them”
Lieberman et al., 2011, p. 13. Yin, who conducks@ader research on moratoriums in internationa la
acknowledges that moratoriums established at thernational level may be used as a means “of
achieving some goals”, but does not extract coresseps of the international legal itself. The emphiss
more on the moratoriums as “a practical instrumemtiployed by governments to solve a stalemate or

tackle an urgent situation. Yin, 2012, paras. 41, 4
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This characteristic manifests itself as an answehé question of with what goal is a
moratorium established: are moratoriums designedhantain the status quo or to
modify the status quo? Most moratoriums establistgtie national level have the goal
of maintaining the status quo, not only for preaéion purposes (public health, national
security or environment), but also in the sensettiere is a high likelihood that in the
long run the suspension will be lifted, the activiesumed and the law or regulation
will not be revoked. Quite differentlghe moratoriums established at the international
level, either by a group of states or by an inteonal organisation, do not aim at
resuming the activity or re-enacting the law, evfeby their nature moratoriums still
carry that possibility. The objective of changimg tstatus quo is a noteworthy trit.
This particularity is that even if they propose lorg-term alternative solution to a
problem or challenge they aim at the long-term eawdification of the status quo —
they operate as @mansformativemechanismA brief review of these moratoriums is
crucial for the contextualisation of the most rdcexperiments in the field of

international human rights law that also share ¢heracteristic.

The whaling moratorium adopted in 1982 in the scope of the Internaticakling
Commission (hereafter “IWC”), is a clear example lodw this transformative
characteristic can influence the behaviour of iitlial states>®* To address the
extinction threat that the high number of whalesgta and killed had brought about,
the IWC decided in 1979 to ban “pelagic factorypsivhaling” for all species except the
ones for which it considered that there were highcls>* In 1982, instead of a
temporary decrease or suspension of the catchingrtdin species, the IWC decided to

establish what became a permanent de jure moratpsetting whaling catch limits to

*2|n this respect my conclusion departs both froeberman’s and Yin’s assertion that moratoriums at
the international level may have the effect of raiming the status quo.

%3 Lieberman, et al 2011, p. 13.

* Available at: http://weblog.greenpeace.org/ocetemtters/archive/2007/02/whaling_timeline.html
(last consulted 3 May 2012).
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zero>® Although the establishment of the moratorium héesgaldly been motivated by
strictly technical concerns, it is not easy to igndhat other alternatives were
available>®Lieberman, Gray and Groom argue that the reasomirsgin fact “political”,
>"which is confirmed by Greenpeace’s recottShe IWC was only reacting to a global
trend: in 1972the UN Conference on the Human Environment hadgobasinanimous

resolution calling for a ten-year moratorium on coencial whaling’®

Advertently or inadvertently, the moratorium changdée behaviour of several
countries that not only had a commercial interastvhaling but that also had a long
lasting tradition and culture of whaling, as ittie case of the Azores, in Portuffal.

Today, although a total ban on whaling is not ursaly consensual, the reintroduction
of whaling without restrictions (or with temporamestrictions based strictly on
preservation of specific species) would not be ethjé international consensus eitfiér.

Even the IWC has undergone a transformation througtine years and is now more of

a preservation agendy.

%5 |t was not uncommon for the IWC to temporarily desse or suspend the catching of certain species.
What was more surprising was that the Commissios waated to regulate whaling stocks, which
presupposes that whaling is still allowed. Suspsgdivhaling tout court threatens the nature and
existence of the IWC itself.

* On “scientific uncertainty” as being the main @@sor the moratorium, Lieberman et al., 2011, .p. 8

* Lieberman et al., 2011, p. 8.

%8 Aron suggests, for example, that there was agtwdilindance of the species of minke whale, Aron,
2000, pp. 179-182.

% Available at: http://www.greenpeace.org/usa/en/campaigns/ocehatgvdefenders/iwc/ (last
consulted 3 May 2012).

0 On the cultural shift and life changes imposed people from Azores after the adoption of the

moratorium on whaling, Sakakibara, 2011, p. 75-90.

®1“The last attempt [to lift the moratorium] took pkin June 2010 at the IWC's annual meeting in
Agadir, but the 88 member states failed to comegreement.”, Lieberman et al., 2011, p. 11.

2The pro-whaling members now form a group knownNwsrialisers’, which seek to return the IWC
from its current “disfunctionality” to its origindunction of regulating commercial whaling, whilleet
anti-whaling members now form a group known as ‘Elmisers’, which seek to update the IWC to take
account of changing values during the last 60 y&dHs#, 2008 cited by Lieberman et al., 2011, 1.
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The same kind dentative transformationaktionale can be extracted from the reasons
that led states to implement a moratorium on nudesting®® By 1992, the Soviet
Union, the United Kingdom and the USA had announaeghoratorium on nuclear
testing, followed by France and China. The issutha the Comprehensive Nuclear-
Test-Ban Treaty has not yet entered into féfcelhe moratorium is the result of a
voluntary political commitment to an internatioregreement, which is not yet fully
binding. For political reasons, it is highly unlikghat all 44 states on which entry into
force depends on will ratify the Convention. In theantime, the moratorium provides
a legal framework for a certain number of countti@sexecute the provisions of the
Convention. It is the Convention that is being ecdd, through the moratorium, by a
restricted number of countri&Human security is preserved and States adaph&wa

reality, indirectly imposing a new option upon athé&°

In the specific case of the import, export and niacture of small arms and light
weapons in West Africa, the moratorium establisivedl998 opened way for the
drafting and approval of a legally binding tre&tythe moratorium laid ground for the
2006 ECOWAS Convention on small arms to be adoptettherefore an international

%3 A series of UNGA non-binding resolutions have teficed that decision, the first of which in 1969
(A/JRES/2604), followed by A/RES/48/69 in 1993, A/8E9/69 in 1994, A/RES/57/59 in 2002 and
finally AIRES/58/51 in 2003.

% Comprehensive Nuclear-Test-Ban Treaty, UN docurmé®/1027, adopted by UN General Assembly
resolution 50/245 of 10 September 1996, openedsfgnature 24 September 1996, available at:
http://www.ctbto.org/the-treaty/status-of-signatared-ratification/(last consulted 23 April 2012).

% A moratorium by the “NPT-five (...) equates to afdeto CTBT”, Arundhati, 2006, p. 23.

% “The need to maintain the moratoria should noubderestimated, particularly if the CTBT does not

enter into force for another ten years”, Arundh2@i06, p. 27.

" The moratorium was adopted at the 21st Sessitineofeeting of Heads of State and Government of
ECOWAS on 30 October 1998 and became part of thOWES conflict prevention framework,
available athttp://www.ecowas.int/publications/en/framework/BECHFnal.pdf (last consulted 16 May
2012).
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convention is the direct product of a moratoritiEbo highlights that “the moratorium
has emerged as a useful templ&tahd that it has “received active support from salver
multilateral organisations like the UN and the avigation of African Unity,” providing

not only a framework but also the creation of motaenfor a binding commitmerit.

Finally, the “anatomy” of moratoriums establishédtee international level in the field
of environmental law or conflict prevention is $lity different from that of the
moratoriums on the use of the death penalty octiminalisation of homosexual acts.
The latter, and overall the moratoriums in the gcop human rights, deserve being
singled out as they always offer a middle-grountutsmn to a persistent lack of
consensus in international human rights law — @ireyadopted on issues over which it
is disputable whether there are international usalestandards. It is on a detailed
analysis of how these two moratoriums happenedetediablished that the present
research draws its conclusions on the concept ghtmaum adopted in the scope of

international human rights law.
1.3. Moratoriums in the field of international human rig hts law

I will now focus on thale juremoratorium on the use of the death penalty in Ruesd
on the de facto moratorium on the criminalisation of male homosaxacts in

Singapore.

The context, the goal, and the nature of thesentatoriums will be briefly analyzed
to confirm whether they share the same charadtsrisdis the above described
moratoriums and whether human rights moratoriumsede conceptual autonomy.
Other aspects concerning the political dimensiahicp shaping, legal framework and

challenges will be discussed in greater detaihenfollowing chapters.

® Here too it is possible to draw a connection, ifldence, with a number of resolutions adoptethiz
UN fora.

%9 Ebo, 2003, p. 16.

" Aning, 2008, p. 170-177.
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1.3.1. The lack of universal standards

In the case of the death penaligyeral regional organisations have adopted ingnisn
repealing its use and calling for abolition. TheuBail of Europe, the Organisation of
American States (OAS), the European Union and tive dll have adopted these
instruments. The statutes of international cowtkjch do not contemplate capital
punishment as a possible penalty either, evenhi®mgtavest crimes, observe the same
trend “towards abolition”! However, in international law the only treaty withiversal
coverage that bans the death penalty is the S&@ptidnal Protocol to the International
Covenant on Civil and Political Rights, aiming hetabolition of the death penalty.
Only 74 states (out of 193 UN member states) argegao the protocol, many of them
with reservationg? In addition, there are authors who defend thatitdo of the death
penalty has become customary international law,itoigt not possible to sustain this
view outside of Europe and eventually Latin AmeritMany states still consider it
strictly as a criminal justice system issue andushtherefore be addressed under article
2.7 of the United Nations Chart€rOthers consider it to be intrinsically connected t
religion and that an attempt to approach it fromhaman rights perspective is
detrimental to other rightS.For these reasons, it is not possible to affirat for the
time being abolition is a universal cannon. It wilbwever, be assessed in what way the

widespread adoption of moratoriums on the use efdéath penalty may contribute to

" Schabas, 1997, p. 1.

"2 Status of ratification available altttp://treaties.un.org/Pages/Treaties.aspx?id=4&iskRlang=en
(last consulted 25 April 2012).

3 Ohlin cited by Simmons, 2009, p. 191. The deathafig is not an issue on which the traditional

divisions between east and west, north and souytlyaphese conflictive views will be observed below
in the analysis of the context that led to the aidopof a UN General Assembly resolution calling &
States that still retain the death penalty to adapbratorium with a view to abolition.

™ Singapore, Malaysia and China’s statements, UNe@&nAssembly 76th plenary meeting, 18
December 2007, UN document A/62/PV.76, p. 23-25.

> Egypt statement, UN General Assembly 76th plemageting, 18 December 2007, UN document
AJ62/PV.76, p. 23-25.
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the shaping of a universal standard on abolition.

With regards to sexual orientation, the situatisneven far more complex. Before
December 2008, the UN had not approached the isSusexual orientation. The
adoption of the Yogyakarta Principles by scholatstise foundations for the issue to be
taken to UN ford® Nevertheless, it was the adoption of a resolutignthe General
Assembly of the OAS on “Human Rights, Sexual Oaéoh, and Gender Identity” that
was truly determinant’ As a follow-up, the European Union, under the Ehen
Presidency, led a cross-regional alliance at the Giveral Assembly. No resolution
was adopted, but 66 countries brought the issubetdJN agenda for the first time by
signing a statement that in content replicated @#%S’ resolution’® In 2011, the
adoption in the Human Rights Council of a resolutiwas labelled a “landmark” by
Human Rights WatcH? Despite the advances, opposing states have kepiréssure
high to maintain the status quo. This so-calledhaark resolution was adopted with 23
votes in favor and 19 against. Very harsh statesnaotompanied the explanations of

vote by the countries that voted against.

These three initiatives can be approached, firdtiggn the broader perspective of
private life, equality and non-discrimination. Timternational law standards that repel
any discrimination on the basis of sexual orientatare article 1 of the Universal
Declaration of Human Rights (hereinafter “UDHR”)hiah proclaims that “all human

beings are born free and equal in dignity and sigharticle 2 of the International

® The Yogyakarta Principles are available lattp://www.yogyakartaprinciples.ordlast consulted 25
April 2012).

" Resolution AG/RES. 2435 (XXXVIII-0/08) omuman Rights, Sexual Orientation, and Gender
Identity by the General Assembly of the Organisation of Acaa States, during its 38th session on 3
June 2008.

" UN General AssemblyStatement on Human Rights, Sexual Orientation arddér Identity 18
December 2008, available at: http://www.unhcr.@fyhorld/docid/49997ae312.html (last consulted
accessed 5 May 2012).

" ResolutionA/HRC/RES/17/19 on Human Rights, Sexual Orientatiod Gender Identity, available at:
http://ap.ohchr.org/documents/dpage e.aspx?si=A/IRES/17/19last consulted 25 April).
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Covenants on Civil and Political, Economic, Soeat Cultural Rights, and article 26
of the International Covenant on Civil and Politiedghts. Still, these norms did not
come into force in 2008, but long ago. Only nowwkwer, has a consensus been
achieved to consider that equality should encomgiasgrohibition to discriminate on
the basis of sexual discrimination. Some authdes te this phenomenon as the “rise”
of equality or the “expanding role of equal proiestin international laW?® Progress
has been made but there are no universal standdmel® is not even “European
universality” in what refers to equality of civilights between heterosexual and

homosexual couples — e.g. marriage.

There is yet another perspective to analyse thetiomsd initiatives: the one that
departs from the assertion that the criminalisatioin Lesbian, Gay, Bisexual
Transgender (hereafter “LGBT”) people is a violatiof human rights. In this aspect,
there is broader consensus. Some countries stilbhgybar as to, at least in theory,
sentence homosexuals to death pendityersistent objectors (the Organisation of
Islamic countries and the Arab League) argue thiatis an issue that touches upon
religion, tradition and cultural identity. Even tB811 Nobel Prize winner, the Liberian
President, Ellen Johnson, when faced a questiomtipgi to the possible
decriminalisation of homosexuality in Liberia, d&ed that “we have certain traditional
values in our society we would like to preserve.) (We like ourselves the way we

are” 8

Under these circumstances the de facto moratorionthe criminalisation of male

homosexuals may offer a trial period during whiatblpc opinion might be shaped by
an alternative. The human rights agenda seems ¢vdreexpanding. In a “transitional”
state of affairs in which international and natiothegislations are concerned, a

8 Seibert-Fohr, 2010, pp. 1-5.

8 “ran, Mauritania, Sudan, Saudi Arabia and Yemewehlaws that allow the death penalty to be
imposed for different crimes of sexual orientati@@malia and Nigeria in some areas also impose the
death penalty.” Cowell & Milon, 2012, p. 2.

82 http://www.guardian.co.uk (last consulted 26 8fa2012)
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moratorium might prove to be a step forward.

1.4. The Russian Federation’sde jure moratorium on the application of death

penalty

The Russian Federation’s accession to the CouhBilimpe in 1996 was seen as a sign
of its commitment to an ongoing democratisationcpss. It was, in addition, a hopeful
prognosis that there was a European common ideratitg that this identity included
Russia®® However, more than 15 years later, Russia’s meshierto the Council of
Europe is still marked by many contradictions régerated uncertain position towards

the death penalty being one of the most heavitjctzred®*

The Council of Europe made abolition of the deaémagity compulsory for states
wishing to accede. For this purpose, Council ofdper member states must ratify
Protocol No. 6 to the Convention for the ProtectddiHuman Rights and Fundamental
Freedoms. In 1995, eager to accede, Russia comdnbitteatifying Protocol 6 in three
years time and therefore to abolish the death pebat, until today, Russia has done
neither. After formalizing accession, in May 19%esident Boris Yeltsin issued a
national decree determining “the gradual curtailofgthe application of the death
penalty”® It was in this context that a moratorium, with g8l ambiguity, began to take
shape. The rather long sequence of political agdlkive measures that followed this
first decree emphasizes how the lack of competehtge President to take a definitive
decision threatened its survival from the very hagig®® The ambiguous content of
the document, as well as the fact that is was sirappresidential decree, and not a

legislative measure, led to the non ratificationPobtocol VI and three years of great

8 Jordan, 2003, p. 281; Neumayer, 2008, p. 7.

8 Burkov, 2007. On the historical developments betw®896 and 1999, s&arry & Williams, 1997, p.
244-248; Semukhina & Galliher, 2009, p. 139-14Zd®uZorkin, 2010, pp. 71-73.

8 Barry & Williams, 1997, p. 244-248; Semukhina &lBer, 2009, p. 139-142.

8 Barry & Williams, 1997, p. 244-248; Semukhina &lBer, 2009, p. 139-142.
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legal uncertainty/.

The Presidential 1996 decree did not allow forabeial suspension of executions for a
wide array of reasons. To start with, because thesi@®ent was not competent to
determine the suspension of the death penaltyas 3ihe recommendations contained
in the decree entailed an array of legislative geanthat would need to be discussed
and approved by the Parliament. The State Dumaeweny rejected the draft law
proposal on the accession to Protocol n. 6 thatgbeernment submitted to its
consideration in March 1997. The following year tiraft law was submitted again to
the Duma and did not pass either. The same happan®®99. If the ratification of
Protocol n. 6 was not possible without the Dumaeperation, its signature was and
the President instructed the Minister of Foreigfa#$ to sign it in the mean time.

This meant that, from a technical point of viewhécame unclear whether at that point
the commitment not to execute death sentencesoragas notentrenched in Russian
law. Indeed, article 18 of the 1969 Vienna Convantn the Law of Treaties, to which
the Russian Federation is a signatory, statesntleatber states are “obliged to refrain
from acts which would defeat the object and purpafse treaty” if they have “signed
the treaty” and until they have made their “intentclear not to become a party to the
treaty”. As Russia has a monist system, internatitaw is binding domestically and is
hierarchically superior to domestic 18 This would mean that the signature of
Protocol n. 6 would require Russia to refrain frexecuting death sentences, at least
until Russia makes clear and public its decisiontaaatify it. This was the argument

of the Council of Europe experts when they visiRuksia in 1997, to which Russia

87 “This “inaction” is even more incomprehensible gjivthat Russia indicated a precise schedule for the
adoption of this measure (three years) in a letééed 18 January 1995, signed by the four higlgstefs

of authority in the state (President Boris Yeltdtime Minister Viktor Chernomyrdin, President bét
State Duma lvan Rybkin, and President of the Feider&ouncil Vladimir Shumeyko).”, Messias, 2007,
p. 11.

8 Article 15(4) of the Russian Constitution deteresirthat “generally accepted principles and rules of
international law and international treaties of Bugssian Federation shall be an integral partsofeigal
system. If an international agreement of the RusBideration establishes rules which differ frowsth

stipulated by law, then the rules of the internaicagreement shall apply”.
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vehemently opposeti.

Regardless, the truth is that there was no conseaswng the President, the State

Duma and public opiniotf

It was only in 1999 that the Constitutional Couft Russia formally established a
temporary moratorium, making it legally binding. €Ttltourt resorted to “technical”
argument to stop executions. The application of dieath penalty could only be
determined by a jury trial, as provided for in Akt 20(2) of the Constitution, and at the
time jury trials were non-existent in some regioh&ussia. It was therefore considered
that the death penalty could not be applicable onbertain regions. In other words, the
court considered that it was either applicabléenawhole of the Russian territory or not
applicable at all, with no possibfaedia via The mentioned provision of the Russian
Constitution foresees a gradual path towards thelitam °* and the Court
acknowledged this by noting more than five yeais ¢pane by since the approval of the
Constitution, which would be enough time for thguieed legislative amendments to
have been approvetf-Finally, in 2009 the Constitutional Court deternin¢éhe
extension of the moratorium until the Duma ratifir®tocol n. 6. Chief Justice Valery
Zorkin, when reading the ruling, stated that aeversible process to abolish capital

punishment was underwdy.

8 On the visit and report of Council of Europe expesee Bowring, 2000, p. 61.

P «Different political actors and institutions withontradictory agendas are involved. They include
supporters of the death penalty, such as the Biatea, as well as the majority of the Russian pdjmra
and opponents of capital punishment that comphieeRussian President and the Parliament Assembly of
the Council of Europe (PACE), with the ConstituabiCourt of Russia holding the middle ground”, see
Semukhina & Galliher, 2009, p. 132.

°L |t states that “until its complete eliminationdtdeath penalty] may be envisaged by federal lamnas
exclusive penalty for especially grave crimes agjalife, and the accused shall be granted the tight
have his case examined by jury trial”..

%2.0n how the Constitutional Court of the Russia hatd “the middle ground”, see Semukhina &
Galliher, 2009, p. 132 and p. 141; Bowering, 2q0®1 — 62.

% Judge Zorkin, 2010, p. 73.
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The issue of the death penalty in the Russian B&dar has been dubbed as a
“dilemma” by numerous autho?$lt is hard not to associate this “dilemma” witketh

broader so-called “civilisational dilemma” of RusSP The moratorium remains a

fragile and precarious solution to the unwillingne$ Russia to ratify Protocol n. 6.

However, the transformative process is still ongoilslready in 1997 it was considered
that a “process” had been initiat¥dAs soon as the discussion on the death penalty was
permitted, the society immediately made room fopliibnists and “gradualists”
views?” Today, even if in absolute terms the populatioruléGsupport reinstating the
death penalty® the young, more educated population does not seepe as eagér.

This data is indicative of progress, even if slowthe public opinion’s position.

In conclusion, what is to be highlighted, for time being, is that the moratorium on
the application of the death penalty in the Rusdtaderation was grounded on a
political decision, challenging the traditional ¢hies of separation of power. On the

other hand, it has evolved and has been transformedde juremoratorium through

% Barry & Williams, 1997, pp. 231-258, Ritter, 20Qfp. 129 -161. In Taiwan, a similar process took
place and a “dilemma” has been identified by Wamhgn@-Feng, Minister of Justice of Taiwan between
2008 and 2010. Deadlocks on the issue of deathlitydaad her to abandon her position after a confli
with President Ma. On “why a de facto moratorium Tiaiwan] was established and lost”, Liao, 2010, p.
1-22.

% Tsygankov, 2007, pp. 375-399.

% Barry & Williams, 1997, p. 257.

7 0On “the abolitionist, retentionist and graduafissitions”, v. Barry & Williams, 1997, pp. 248-249.

% «people in Russia believe that the official pasitiof the Russian President is just a tribute ® th
European Community, and that he is forced to hblbeé views under the pressure of current foreign
policy”, Semukhina & Galliher, 2009, p. 145.

%9 “A study by Levada in 2007 shows that only 17%atif Russian believe that the death penalty is
morally unacceptable (Levada 2007). This numbenugh higher (36%) for users of the internet, who
tend to be younger and more educated than the aepepulation (RuNet, 2008)", Semukhina &
Galliher, 2009, p. 143. “The Russian President WadPutin made it clear that the ultimate abolitiof
the death penalty is his firm policy.”, Bae, 2008,144.
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the action of the Constitutional Court of RussideTpolitical decision that led to the
adoption of a moratorium at that point in time veaisctly determined by the external
influence of the Council of Europe. Although timatter is unsettledand it remains a
precarious solutiorto the non-ratification of Protocol n. 6, no exions have taken
place since 1996 and the path to abolition remaes.

1.5. Singapore’s de facto moratorium on the criminalisabn of male

homosexuality

A decision not to enforce the law that criminalizeale homosexuality in Singapore
was taken and it is so far consistent with theterrse of a de facto moratorium. The
Prime Minister has not used the temmoratoriumbut that is not in itself an impediment
for the consideration of the existence of dffelowever, male homosexuality remains

criminalised in Singapore”

Until 2007, oral and anal sex among consentingrbséxuals were also criminaliz€d.
This legislation goes back to British Colonial tsnand has been the object of great

national and international attention. In 2007, digaentary petition aiming at repelling

1% The EU alleged “unofficial moratorium” on GMO wamt recognised by its authors as such,.
Rosendal, 1998, p. 88; Drabowska, 2010, p. 180.

101«Any male person who, in public or private, comsnior abets the commission by any male person, of
any act of gross indecency with another male persball be punished with imprisonment for a term
which may extend to 2 years.” Section 377A of tleg8porean Penal Code. A parallel between this
decision and the Romanian non-enforcement of desy provisions can be established: Burleson, 2008,
p. 405.

192«The debate in Parliament made abundantly clearttiea Government's intention is to decriminalise
oral and anatex between a consenting adult heterosexual caulevate by repealing section 377 but
to retain the status quo whereby homosexual actsrsection 377A remains criminalised. In this rdga
the Attorney-General's Chambers had earlier adwls&idsection 377A covers the act of anal sex batwe
male persons.”, reply of the Ministry of home Affato a Straits Times Review Piece Amirthalingam
that argued that retaining section 377A while réipgasection 377 (which criminalised unnatural
offences such as all anal sex) arguably createdtunb in the law that would leave private, consahsu

anal sex between males unregulated (and possimy) JeChen, 2011, p. 3.
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section 377A of the Singaporean Penal Code wasteltbA Penal Code reform was
ongoing and a proposal put forward by a nominateemidler of Parliament to
decriminalise anal sex between consenting hetevasexwvas on the table (section
377)1% The petition was, in any case, reject&tHowever, acknowledging that the
Singaporean tradition no longer accounts for maimtg such a discriminatory
legislation, the Government offered what has bederpreted as compromise solution
to the political deadlock and Singapore’s “dilemm&The Prime Minister Lee Hsien
Loong declared that there would be “no proactivefoecement of 377A by the police,
as long as the acts would take place between twserning adults and in privat&®
Prosecution would only take place if the consentaglts breached laws on “public
indecency”. This compromise solution is in itselda facto moratoriunon section
377A.

As in all other moratoriums, here too there is naywo guarantee that a political
decision, in the form of the statement of the Pridhaister, will be observed by the
courts. The parliament would have been the orgddinwp the power to make the
legislative change or to suspend the law. Notwathding, the government has
repeatedly affirmed that one such law will not Ipaated. Still, it has incorporated the
moratorium in its foreign policy, having affirmetwithin the Human Rights Council.
During the Universal Periodic Review, the Singaparédelegation argued that “It was
decided to leave things be” in what legislatiogasicerned but “the Singaporean police
has not been proactively enforcing this provisiamd awill continue to take this
stance™®’ The current government appears to have delibgrgteén a transformative

dimension to this particular moratorium when itaggizes that something is changing

103) ee, 2008, p. 347.

10441n 2007 amidst the comprehensive review of thedP€ode, a petition was presented to Parliament
by a nominated Member of Parliament” Chen, 2013, p.

105 «gingapore’s dilemma” Weiss, 2011, p. 1.

1% prime-Minister Lee Hsien Loong cited by Lee, 2008348.

197 \Webcast available athttp://www.ohchr.org/EN/HRBodies/UPR/Pages/SGWelhires.aspx (last
consulted 25 April 2012).
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in society. However, it failed in not conferringat least a de jure dimension. In 2009,
Minister of Law Shanmugam further reassured thatlélv would not be enforced and
explained the Government’s position: “The way stycie going, we do not think it is
fair for us to prosecute people who say that theytmmosexual™® In the words of
the Minister of Law, the policy adopted by the Sipgrean Government defers a

definitive solution for the future — it has a lotegm transformative dimension.

For the time being, decriminalisation is seen #&sre@ign and western imposition. This
IS curious because prior to the British coloniatgance homosexuality was actually
condoned in Singapor&® Nevertheless, the precariousness of this poles/din the fact
that it depends on the courts’ goodwill and crestiMit is also precarious because a
new government might have a different idea of wihat present and future of 377A
should be. A recent case has proved that polideoaties do not press charges under
377A, but the Constitutional Court has yet to promme on whether 377A is

unconstitutional or not.

In the case of the de facto moratorium on the craisation of male homosexual acts,
it is less clear what part, if any, the internatiboommunity has played in its adoption.
For instance, the Romanian government’s decisioifferently, derived from
international pressure upon accession to the CburiciEurope. However, this
moratorium is contemporary of the above descriladst political developments on
sexual orientation — which makes it at least anresgion of that wave of

transformation.

To sum up, the moratorium on Section 377A of theg8porean Penal Code is
conceptually a mere political decision that was edndd in a public statement by the
Prime Minister in 2007. Although it challenges thaditional theories of separation of

powers, public prosecution has not enforced thisletgn so far. On the other hand, it

198 Canadian Press, 7, 6, 20009.
199 Gupta, 2008, p. 5.
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remains only a de facto moratorium as the Congiitat Court, when faced with a case
where the issue was only indirectly at stake, lai#id that it could be re-enforced. The
matter is unsettled and the moratorium persistg asla precarious solution that for the

time arguably provides human rights protection.

1.6. Conclusions

The concept of moratorium is based on four coraufea: (a) theinsettled nature of the
matter— they arise from a problem or challenge on whichwhatever reason, it is too
soon to take a definitive decision but inactiomes longer an option; (bprecarity —
they are temporary in nature although they can ibecpermanent; (ctompetence
“creep” —it is most of the times unclear where the poweadopt a moratorium comes
from. A small group of moratoriums (mostly thos¢éabtished at the international level
by a number of states) share one characteristien éfvthey propose a short-term
alternative solution to a problem/challenge, thetpally aim at the long-term alteration
of the status quo. Moratoriums in the scope of humights issues share all the above
characteristics. In addition, they offer a middlewgnd solution to gersistent lack of
consensusThey result from strong political will and areoptied on issues on which
there is a persisterdlash of culture, moral or valueShey are not only adopted on
issues over which it is disputable whether theee“aniversal” standards or not, they
are adopted on issues which arguably integratehtimman rights “agenda”. It is
therefore possible to conclude that, for the puepas the present studg,moratorium

in the field of human rights is the temporary sungpen of a specific domestic law or
regulation, which results from a varying degree external influence of the
international human rights politics or practic&he purpose of the introduction of a
moratorium is toexplore alternatives to the existing legal framekyowith a view to

proceeding with its definite modification in thedpterm.

However, defining moratoriums in the scope of in&tional human rights law is only
the first step to tackle the challenges and legatetainty that arises from their

implementation namely the ones that defy the ridléaw, as well as the traditional
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theories of separations. Several authors have atkwi favour of the strengthening of
this mechanism, but have failed in providing foframework that would confer them
additional legitimacy. In the next chapter | wilsess to what extent can moratoriums
in international human rights law be consideredeapression of new governance
mechanisms and, if so, how they relate to the law.
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CHAPTER 2
M ORATORIUMS , EXPERIMENTALIST GOVERNANCE
AND INTERNATIONAL HUMAN RIGHTS LAw

In the first chapter, | have demonstrated thatstinely of moratoriums has been sparse
and unsystematic. The starting point of the preshapter is that so have been the
attempts to provide a theoretical framework thatidalarify what their role is in the
legal order. Lieberman, Gray and Groom have frammediatoriums in international
politics under neo-realism, neo-liberalism and c¢tigsm theories. Despite their
characterisation of the effects of moratoriums aseqtially “transformative”, this
framework adds very little to their part in the aégrder**° Yin, without applying any
particular framework, argues that its normativenon-normative character depends on
the nature of the act that approves it. Notwithdtagp, Yin does go along with my
approach that moratoriums are a “compromise” ornmaddle-ground” solution, a
pragmatic approach to decision-making when a deldio negotiations between the
parties is reachelt’ Semukhina and Galliher classified it as an exjpwassf symbolic
law.*? Finally, Drabowska comes close to analysing thefal#o moratorium on
Genetically Modified Organisms established by thé @hder new governance lenses,
but bypasses the instrument and focuses rathdreoBW governance, the Open Method

of Coordination and comitology — a field alreadydely explored by new governance

10| jeberman et al., 2011, p. 2.

1 According to whom if a resolution is adopted by MéC then it is legally binding, if it is adoptey la
resolution of the UN General Assembly then it imare expression of ‘soft law’. Nevertheless, Yin's
study assembled characteristics of moratoriumd) siscthem being a “middle-ground betwemsand

no in the international arena” and a “practical” ammi to law. From this perspective, this is an
additional argument to sustain my approach thatatooiums are an expression of experimentalist
governance design, Yin, 2012, para. 44.

12\When specifically analysing the moratorium ondeath penalty in the Russian Federation, seelp. 4.
is not clear, though, what “symbolic law” exactly, ibut its aspirational feature is compatible with

abolition as a goal and not as an immediate effect.
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scholars’*® By contrast, the application of the experimentajisvernance framework to

moratoriums is in itself new.

However vital the contributions of these studiegtmibe, the proposed frameworks —
unlike new governance — fail to acknowledge moratos as an expression of a larger,
global trend on new forms of decision-making preess as well as its legitimacy and
transformative character on the legal order towgms$ection of human rights. These
studies do not provide for a clarification of thature of the relationship between
moratoriums and the legal order either, commentheg potential but coming short of

proposing how to address their shortcomings.

Having already established what the characterisfiesoratoriums are, and having also
established the conceptual autonomy of moratoriwntise field of human rights, | will
now propose a theoretical framework befitting efqualities and nature. In this chapter,
I will argue that the moratoriums in the field airhan rights, more specifically tike
jure moratorium on the death penalty in the Russianefamn and thede facto
moratorium on the criminalisation of male homoséxaets in Singapore, are both
expressions of experimentalist governaHéén this context, as previously mentioned,
the definition of new governance mechanisms adofuiethe purposes of the present
study will be the one that characterises it as éexpentalist”. This notion puts
significant weight on the “accommodation and praomtof diversity, on the
importance of provisionability and revisibility” pped to problem solving and policy
shaping**® As far as the relationship between moratoriumsthedaw is concerned, |

will structure it according to De Burca and Scottescription of anutually constitutive

113 Although Lieberman analyses it as if it was indeed“unofficial moratorium”, the EU has never
recognised it as such. Drabowska adopts, in my veewuch more accurate approach to the issue by
focusing on comitology procedures and deliberatiothe EU. Among the scholars that have delved into
EU Governance and the Open Method of Coordinathemstrong & Kilpatrick, 2007, pp. 647-677;
Joerges & Neyer, 1997, pp. 273-299 Trubek et 8062 p. 65-96; Scott, 2009, pp. 160-73; Sabel &
Zeitlin, 2008, pp. 271-327; Eberlein & Kewer, 20p4, 121-42.

114 sabel & Zeitlin, 2008, pp. 271-327.

115 De Buarca & Scott, 20086, p. 6; Sabel & Zeitlin, 830pp. 271-327.
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model, combined with Sabel and Simotransformation thesisThe objective is to
clarify how law and moratoriums, as new governanoechanisms, influence each
other, shaping one another, and how they are ndtatiy exclusive but mutually

constitutive™® The argument proceeds as follows.

In its first part, | will demonstrate that the oakrarchitecture of moratoriums in the
field of human rights shares the values of the erpntalist new governance regime as
designed by Sabel and Zeitlin, offering thability to handle irreducible
diversity/strategic uncertaintyand dispersed authority combining learning from
practice/experimentation with revisibility and fietity; and, finally, setting a broad
goal as a way of reaching initial consensarmongst partieS.’ It should be noted, in
reference to the revisibility and flexibility elemts, that they will be developed in an
autonomous chapter on the role of judicial reviemd geer-review (chapter 3) in
addressing possible shortcomings and challengedgmsmoratoriums — especially the
ones connected with the rule of law, democratititittons and the traditional theories

of separation of powers.

From the human rights point of view, experimen@gnance could, at least in theory,
drain political commitments of any substance. |lvghow that there is no such
incompatibility by drawing some connection poinetvieen two other expressions of
new governance in the field of human rights and mheratoriums: the EU anti-

discrimination framework and the Convention on tReghts of Persons with

Disabilities, both as reviewed by De Bur¢&This analysis will be complemented by a
brief reference to transnational corporations’ @aé conduct which, although not
legally binding, contain provisions with human riglmplications and which have been

identified as carrying some of the new governanements.

118 Walker & De Burca, 2007, pp. 1-17; De Burca & $cp006, p. 9.
117 sabel & Zeitlin, 2008, pp. 271-327.
118 De Barca & Scott, 2006, pp. 97-119; De Blrca, 2@0 215-235; De Burca, 2010, pp. 2-23.
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In the second part of the chapter, | will expldne telationship between moratoriums
and international human rights law instrumentsilll avgue that moratoriums do not fill

a gap in international human rights law and thatehis no rivalry between the positive
obligations of international human rights treatsl moratoriums. Quite the opposite, |
will demonstrate that moratoriuntsansformthe legal order, increasing the protection
of human rights not only through their (arguable)riediate effects, but also through
their long-term goal of changing the legal reginaesl eventually by enlarging the
scope of the human rights agenda and ultimatelysttope of universal human rights

standards.

2.1. Experimentalist governance in the field of irgrnational human rights

There are two manifestations of new governances{haiter “NG”) that are paramount
to the analysis of moratoriums in international lamnmights law (henceforth “IHRL”):
the EU anti-discrimination regime and the Convantom the Rights of Persons with
Disabilities (hereinafter “CRPD”). The added vahfehese examples is twofold. First,
they help establish a pattern in the decision-n@kirocesses that is conducive to the
establishment of experimentalist governance meshaiin IHRL, as well as to
overcome any potential compatibility issues betwid&and IHRL in general. Second,
these examples are also crucial to setting the ipesnof the articulation between “old”

governance — traditional IHRL — and NG.

However, it is not possible to establish a diremiparison among all the elements of
the mechanisms contained in EU directives andnatenal treaties, on the one hand,
and the elements of aad ho¢ non-traditional regulatory mechanism such as a
moratorium, on the other. What is possible is tawdrsimilarities based on the
assumption that all these mechanisms’ bottom Igéwuman rights-related and by
exploring how some of the experimentalist govereatnaits contribute to the pursue of

human rights goals.
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De Bdrca’s account of the EU anti-discriminatiomstitutes the appropriate starting
point to frame moratoriums in IHRL under the NG mggeh. The reason for this is that
it begins by questioning the ability of NG to pusinuman rights goals. NG

mechanisms are many times expressions of ‘softfAwthich may be adopted by

organs or institutions that are usually not compiete do so. Its provisions are often
vague or “open-ended” in the specification of thgmals and tend to rely on a sort of
“heterarchical” approach to rule-making. IHRL, bgia rights-claims system focused
on accountability, makes NG less appealing. Inddezlhuman rights model might be
“suspicious of voluntarism, self-regulation” andtend a certain degree of “definition
and clarity in the content of the commitment in sfien”.*?° From this perspective, one
would anticipate that the application of a NG apgioto IHRL would hardly have any

potential to actually contribute to the protectard promotion of human rights.

De Burca’s answer, through her analysis of the Bti+discrimination legislation and
the CRPD, is that IHRL and NG are not incompatdgproaches to rule-making in the
field of human rights. For the author, these meidmas are still an expression of
experimentalist governance, gathering charactesigioth from the IHRL and the NG
models through a process bfbridisation*** | will not reach exactly this same

conclusion — as it will be developed below.

I will now compare some of the experimentalist goamce characteristics of the EU
anti-discrimination framework and CRDP with thenséts of moratoriums in the field
of human rights, identifying their similarities awigsparities, so as to corroborate that

both are NG mechanisms.

194 further characteristic often present in NG p@sses is the voluntary or non-binding nature of the
norms”. This feature is sometimes described in $eofrisoft law’, but the ambiguity of the notion net
accurate to fully capture the NG framework, seeBdeca & Scott, 2006, p. 3.

120 be Barca, 2006, p. 98.

121 De Burca, 2006, p.99.
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2.1.1. Ability to handle diversity/strategic uncerainty and dispersed
authority

IHRL is a domain where irreducible diversity/stgite uncertainty or dispersed
authority does not come as a shock. It is therafioteeasy to go along with De Burca’s
assumption that the IHRL and the NG models arediyre incompatiblé* In reality,
the death penalty or non-discrimination on the a$isexual orientation are just two of
the most flagrant examples of what Donnely referag the “relative universality” of
human rights or a rawlsian “overlapping consensé&Human rights are universal
because they are inherent to all human beingsthayt are not universally enforced.
Some of the IHRL structural shortcomings are shdmgdhternational Law in general,
and do not require extended consideration at thistpl would simply highlight that
they usually focus either on the deficiency ofsésction mechanisms or the quality of
its normst?* The lack of universal ratification of internatidrieeaties combined with
the existence of different human rights regionattems and the multiplicity of national
legal regimes, all with different, yet overlappingterpretations of what human rights
obligations might entail, is at the core of itskaaf accountability and enforcement.
What NG offers is the ability to handle irreduciblieersity and dispersed authority in a

constructive manner.

In the case of the EU anti-discrimination framewdHe ability to handle diversity and
dispersed authority arises from the fact that theikitself an intergovernmental body
that coexists, operates and legislates within tiversity of its members — it cannot

resist diversity, it embraces it. The ultimate gofathe anti-discrimination framework

22 De Blrca, 2006, p. 98.

123 Donnely, 2007, p. 281; “the point of the idea nfaverlapping consensus on a political concepson i
to show how, despite a diversity of doctrines, @rgence on a political conception of justice may be
achieved and social unity sustained in long-rurilggium?”, Rawls, 1987, p. 5.

124\Weil, 1983, p. 414.
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has been, and still is, to broaden the scope ofdimrimination!?> The modus

operandi has nevertheless been characterised lpaxity-building approach by the
Commission. This approach has rested more on timagiion of values and awareness-
raising — exactly as moratoriums propose the albandat of certain preconceptions.
Additionally, this framework has been set up tolude all relevant stakeholders,
thereby attributing a particularly prominent role mon-governmental organisations.
Still today, De Buarca considers that it is too saordraw conclusions on the regime.
Notwithstanding, she stresses that the anti-disoétion framework founded on article
13 of the Amsterdam Treaty and its “mainstreamimgtto has gone a long way from
its inception and the Commission has still notngliished, having declared that it will

put forward new proposals on age, disability, ieligand sexual orientatio°

The same sort of considerations can be made abownie sof the innovative
characteristics of the CRPD, which foster a “haistonception of rights”, through a
more participative mode of treaty-drafting and regimg, softening some of the
traditional divisions such as public/private, staiividual, immediate/progressivé’

From this perspective, “the fractured, disaggredjatature of much of IHRL is itself
what requires reinvention if the rights of persomsh disabilities are to be fully
respected®?® The CRPD’s contribution — such as the moratorium$s attached to a

certain degree of ignoring, transcending or reitingnHRL.

As far as the death penalty and non-discriminabiothe basis of sexual orientation are
concerned, the irreducible diversity and dispersedhority dimensions are more

complex in nature than in the cases of the CRPD tardEU framework on non-

1251n the words of De Blrca, its aim is to broaddme“tentral norm — which is already a deliberately
broad and open-ended norm of non-discriminationo—irtclude a wider conception of indirect
discrimination and a range of second generatioralégussues such as harassment and victimisation”,
see De Blrca, 2010, p. 221.

126 De Barca, 2010, p. 220-221.

127 Mégret, 2008, pp. 261-277, cited by De Burca, 2Q1@

128 Mégret, 2008, p. 264.
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discrimination for two previously mentioned reasof@ the one hand, there is no
universal cannon in relation to abolition or nosadimination on the basis of sexual
orientation. On the other hand, the source of iwep to adopt moratoriums is often
hard to determine cOmpetence “creep. In this context, | would recall that
moratoriums arise from a persistent lack of conseias the international level, as it has
been developed in detail in the previous chaptariods regional human rights systems
have adopted different instruments repealing thee afsthe death penalty. However,
even within the membership of these systems théiym®bligations of the member
states are not uniform. The Russian Federatiorse maparadigmatic: it is a member of
the Council of Europe but it has not yet ratifiecbt®col No. 6. As to thale facto
moratorium on the criminalisation of male homoséxagis, from the wider perspective
of equality and non-discrimination there is no wmgal cannon either. There is no
common understanding on non-discrimination as gioned by article 1 of UDHR,
article 2 of the ICESCR and article 26 of ICCPRef#his a broader consensus on
barring the criminalisation of homosexual acts #raprosecution of individuals based
on their sexual orientatiori’ A moratorium therefore offers a compromise solutioat

is acceptable to all partié¥

In addition, neither the President of the Russiaddfation nor the Prime-Minister of

Singapore had the power to take such a unilate@ikibn®*' There is hence a problem

of legitimacy. This type of “intervention” is whaame to be known in the scope of the
EU ascompetence “creep**?—NG In the case of the moratoriums in the fieldHRL,

129 “The criminalisation of sexual orientation has Mbeeepeatedly held to be incompatible with
international human rights law and a violation o right to privacy and equal treatment but, duthéo
strength of political opposition, IHRL institutiorsave had to proceed cautiously”, Cowell & Milon,
2012, p. 2.

130 sabel and Simon, 2012, p.4.

131 A moratorium on the death penalty was enactedaiman and then abandoned. “Political leadership”
is what Wang Ching-Feng, Minister of Justice of\Wam between May 2008 and March 2010, said to be
decisive, giving the “example of French Presiderittévrand who in 1981 abolished the death penalty
despite 60% of the public opposed to such a mae®,Liao, 2010, p. 7.

1321t is what Scott and Trubek refer to when the N&chanisms in the scope of the EU are adopted in
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the decision-maker does not hold the relevant coemge either. There is a
constitutionally prescribed procedure to be followle change or to revoke the law
which has not been respectédParliamentary bodies were either not heard alkeget
or were heard and rejected the proposed alteradidministrative authorities would not
be expected to comply with such an ad hoc suspeiasithe law. Courts are not legally
required to comply with a government decrees -henliest case scenario, the Russian
Federation — or a mere political statements —éwtbrst case scenario, as in Singapore
— that enact moratoriums. Surprisingly, nonethelbseth administrative authorities and
courts tend to do so. Moratoriums seem to providatlaer unifying dimension to this
dispersed authority dimension which would makedbu&ome unpredictable according
to traditional theories of separation of powers thgkling legal uncertainty with

strategic uncertainty.

Moratoriums enable a consensus by ‘sitting on émed’: the law has not been revoked,;
yet it is dead. NG offers a middle-ground solutiorthis irreducible diversity, allowing
for the coexistence of two realitié¥’ A moratorium does not compete with IHRL

instruments or oppose their establishment: it eesabl continuum between two legal

areas where authority for EU initiatives is eithienited or completely inexistent: “some of the new
approaches may have been adopted to deal with aleag legal authority for EU level action is liett

or non-existent. This may well be true of somehef &reas to be covered by future OMCs. While th8 EE
has a treaty base, there is no explicit treaty f@ssuch areas as social exclusion and pensiarsudh
cases, NG may or may not be the best availableoapprto policy-making, but it may be the only way
the Union can play a role in a particular domag®€e Scott and Trubek, 2002, p. 7. When this isdise,

the application of “general principles of law maad to an extension of EU competences”, see Prechal
2010, p. 1.

133 See chapter 1.

134«The Soviet Union and Russia have a long traditirirequent executions. Yet, for over 100 years
there has existed a slender reed of Russian almiditithought. As in other settings, symbolic, uoeced

law in Russia serves the age-old goal of attemptindpridge the gap between incompatible parties.
Frequent executions would incite an adamant offiisponse from the EC and make membership
impossible while outright abolition would antagamiRussian citizens”, see Semukhina and Galliher,
2009, p. 145.
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approaches to the same issue. The teleologicadmemsbehind the decision to adopt a

moratorium is therefore a simple, yet sophisticgpedblem-solving approach

2.1.2. The problem-solving approach and the settingf a broad goal as a

way of reaching an initial consensus

Experimentalist governance, especially in the fiefldIHRL, moves forward where
traditional regulatory mechanisms have led to addwal: it does not entail a definite
decision but rather that there is a practical, pratic, result-oriented approach to a
certain issueé® Setting a broad goal as a way of reaching analnétbnsensus often
fuels this pragmatic approach. In the case of teahti-discrimination framework, the
purpose in 2000 was to give the “first steps towaadnew kind of European social
law.”**®* The EU competences have many times been enlangéhisbcomprehensive
approach to a certain subject or, from the striddgal point of view, from the
application of general principles of I/, States are more willing to agree with broader

notions if the general principles of law are th&imled sources of law.

In what the CRPD is concerned, its provisions gpoad to an “articulation of rights in
broad and general terms”, leaving up to the statesde margin of discretion as to the
implementatiort® It sets broad goals on which all parties woulddhadisagree, such
as “promoting and ensuring full equal enjoymentfhuman rights and fundamental
freedoms of all persons with disabilities”, themmgemented by general principldut

it goes further than this in the problem solvingm@ach. There are two telling examples
that corroborate this assertion. The first is Balab a particular controversy on whether

to include a definition of the concept of ‘disatylior not. Instead of following what

135“NG modes are by no means restricted to uncontsislecases in which there is a high level of
consensus. On the contrary, they are almost alwdysduced after legislative deadlocks.”, Eberl&in
Kewer, 2004, p. 125.

1%%De Burca, 2006, p. 99.

137 prechal, 2010, p. 5.

138 De Burca, 2009, p. 4-5.
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would be classified as a traditional IHRL approacid opting for a clear definition, the
compromise reached was to follow an experimenta@miroach and not include a
definition at all. The second example is related the abovementioned diluted
dichotomies: the distinction between positive amdjative obligations is often very
problematic in IHRL. Persons with disabilities addten targets of structural
discriminations very hard to tackle either throygisitive or negative obligations. On
this point,the CRDP is groundbreaking as it mixes the oblayetj making them more
effective and result-oriented. In the applicatidntiis new approach, the state party

becomes both part of the problem and of the saidffd

As to thede juremoratorium on the use of the death penalty inRbssian Federation,
its immediate result is freezing the provisionstteaable the courts to sentence
someone to death and prevent the execution iféh&op has already been convicted. It
is the most practical problem-solving approachpbktical power can apply when all
other possibilities are exhausted. The ones thpbsgpthe death penalty regard it as a
step towards abolition; the ones that believe thatRussian Federation ought to retain
the death penalty are not threatened by the prosgaceversibility; the Council of
Europe’s demands are méf.In the particular case of the Russian Federatibe,
immediate effects of the moratorium are widespreaddressing simultaneously

national and international obligatiots.

Finally, in the case of the Singapore de facto mooran on Section 377A of the Penal
Code, the immediate consequence that arises frahe freezing of the provision that

would enable the state prosecution of individualghe basis of homosexual male acts.

139 Mégret, 2008, p. 264.

1404The President remains a very popular institutesen with this support for abolition. The Russian
public can have it both ways; they support the ldganalty but also support a President who do€s not
see Semukhina & Galliher, 2009, p. 146.

1 The issue at stake here is larger than the imrteedifiects of moratoriums. In this regard, they go
much beyond the “precautionary approach” inherenmbratoriums in the field of environmental law.

This dimension will be explored in the next chapter
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The broader goal can be seen as a media via beteeping the law and revoking'f
And for this it is indifferent if one conceives theoratorium as a way to adapt to an
increasingly complex world and at the same timeaabhsrom irreversibly altering a
“morally controversial issue”, or as the first stiepend violence against people based
on sexual orientation. This pragmatic approactdisitiedly based on a certain amount
of ideological ambiguity, but it does produce résuhat enhance the protection of

human rights.

2.1.3. Learning from practice/experimentation or fom the knowledge

generated

The learning from practiceexperimentation is very different in moratoriumenfr the
one created by more complex experimentalist govemanechanisms such as the ones
that | have been comparing moratoriums to. In frasticular feature, moratoriums
could not be farther from the CRPD or the antiHdismation framework. One of the
main reasons for this contrast is that the EU disti¥imination regime and CRPD are
both contained in ‘hard law’ instruments. The ficemprizes a set of directives and the
second is an international treaty. Regardless a¥ kiague, broad or holistic their
approach to rights might be, there are clear-aaillebligations enshrined therein. They
are mechanisms with an unequivocal legal pedigrdei+ inception does not defy the
rule of law or the traditional theories of separatof powers. In addition, their adoption
predicts the establishment of various other measdiected at their implementation,
monitoring and reviewing. In this context, it isgsible to attribute different roles to
different stakeholders, as it is possible to dgwvel true institutional learning

experiment between the state and non-state aaobrie national and international

1%2Chen calls it an “interesting compromise”. Thosehtwsupported the retention of section 377A
cheered the government’s decision as a victoryadiittination of the majority’s morality and values.§.

Gay activists and supporters of repealing sectiénA3did not walk away empty handed (...). The
government also acknowledged that there shoulcdcbenamodation of the gay community in the society

and the prospect of continued evolution in theritusee Chen, 2011, p. 4 -5.



51

levels. This dimension is completely absent in rwiams!*® The learning from
knowledge generateedlement in theEU anti-discrimination framework and in the
CRDP envisage data collection, research, statisiiod the involvement of all relevant

stakeholders. This dimension is completely absemn fmoratoriums tod*

In this respect, moratoriums are much closer tardmesnational corporations’ codes of
conduct that introduce ‘soft law’ mechanisms come@avith human rights in the legal
order. They are voluntarily created in an effort“bwild reputational capital*** The
issue is, very much alike moratoriums, the extdrnthe expectations created by these
new regulatory mechanisms and if corporations @aahddd accountable. The latter will
be further analysed below, when the issue of rewNiisi — and NG and courts — is
addressed, but the learning from practice/experiatiem is exactly the same as in
moratoriums. The only difference is that the praubslternative comes from private
actors and not from the state. Public opinion aghll actors, such as lawyers and
courts, will then determine the fate of these ‘$aft’ norms through experimentation.
Experimentation explores the willingness of thestrs to collaboratively incorporate

these mechanisms and to exploring their full poaént

In the cases of both moratoriums under analysise tlearning from
practice/experimentatioror from knowledge-generatedimensionis offered strictly
through the trial period during which the publicimpn and legal actors might be
shaped by an alternative. In the case ofddgure moratorium on the use of the death
penalty in the Russian Federation, the objectiveoisto change the public opinion, but
rather to revert the Duma’s position, which hasagisvstrongly opposed abolition. It is
well known that if decisions were based on publxnmn alone the death penalty
would be reintroduced in most abolitionist courgtréend those statistics are not different

143 “participants that respond to uncertainty in thénse are more likely to see their efforts as joint
exploration of possibilities and reinterpretatidhpoemises and goals in the light of what is disred
than as the elaboration of established knowledgge,Sabel and Simon, 2012, p. 4.

144 De Burca, 2009, p. 5.

1%5van der Heijden, 2011, p. 2.
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in the Russian Federatidff Deterrence is one of the still prevailing argunsesmd in
the case of the Russian Federation some scholgue #nat given prison conditions —
and that life imprisonment might amount to tortuceuel inhuman or degrading
treatment —, death penalty is actually “a form luirhan rights’ for prisoners™’ This
understanding highlights that moratoriums mightp@tters considered, not amount to
an immediate protection of individuals against IHRblations. As far as Singapore is
concerned, the matter involves various dynamics amdn includes economics,
according to some scholars. In 2003, the Governtiiéed the restrictions to hiring
homosexuals (of both sexes) to sensitive governmesitions “as part of a broader
effort to shake the city-state’s repressive repoatagind foster the kind of lifestyles
common to cities whose entrepreneurial dynamismyagiare would like to emulaté®®
Before this measure was taken, civil servants cbeldismissed on the grounds of the
alleged “individual’s [who is homosexual] suscepiti to blackmail”, but in reality
there was no formalised disciplinary procedure oovigion that predicted the
punishment or reprehension of homosexdalswhile the government has shown
increasing openness to review its position, andgidne Singaporean community and
civil society is described as “vibrant”, societynrans divided. The cultural and
religious component of this impasse is much strorigan in the case of the death
penalty. The conflict, a true “cultural wal*® has liberty and equality in one side and

the preservation of the existing social norms,iti@aal family values and Christian and

146 “Russian opinion polls show solid support for theath penalty. On the other hand it must be said th
this public opinion is not totally unlike that fodinn Western Europe, which has no capital punishimen
laws”, see Semukhina and Galliher, 2009, p. 145.

147 Fawn, 2010, p. 79.

18 «Quietly, Singapore lifts its ban on hiring gay8few York Timesluly 5, 2003.

199 Members of Parliament who spoke on behalf of tlwegiment expressed the view “that
homosexuality should no longer be criminalised, $attion 377A should be retained because Singapore
is a conservative society. They took the positlwat the ‘silent majority’ of Singaporeans are agathe
repeal, notwithstanding the fact that having preaisot to prosecute homosexual activities, theitaas
good as dead”, see Huat, 2008, p. 60.

%01 ow & Yong 2009; Yong & Hussain 2009 cited by Ch&011, p. 7; Dworkin cited by Lee, 2008, p.

392.
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Muslim views on homosexuality in the other stdklt is unclear to what extent the
government has maintained the status quo or prdpisalter it when it declared the
non-enforcement of section 377&% In this context, it is fair to conclude that
moratoriums promote human rights only by suggeséinthange of behaviour by the
state without the threat of imposition, fosterimgnpliance or self-regulation.

2.1.4. Reuvisibility and flexibility

NG's revisibility and flexibility can be seen, frothe IHRL approach, as the evil sisters
of accountability (even legitimacy in the case ddratoriums) and commitment. The
assumption that the shortcomings of IHRL diminikk prima facie contrast between
these two approaches is key to disperse any doubtshe adequateness of NG
mechanisms as the appropriate theoretical framewoder which moratoriums operate
in the international order. However, it is stilloessary to exemplify how the legal order
has reacted to them. Peer-review and judicial vexdee still significant components of
the experimentalist governance model. It is unddaeiathat moratoriums pose
challenges to the rule of law in general and to a@wmmatic institutions in particular,
defying the traditional theories of separation ofvers. The role that peer-review and
judicial review play in the case of moratoriums a6 such importance, both in
addressing its shortcomings and in the determinadb its fate, that it deserves

particular attention — see Chapter3.

In the second part of the present chapter, thdiorkhip between old governance
(IHRL) and NG will be clarified. In what way do rmadoriums operate outside the legal
order or actually integrate it? | will argue thaGNhstruments, such as moratoriums, do
not erode or delegalise IHRL. The two realities aasther mutually constitutive,

operating a transformation in the applicable legalime, but not necessarily of the

legal order itself. This mutually constitutive irdetion between IHRL and

151 ee, 2008, p. 368; Chen, 2011, pp. 7, 17.
%2 Chen, 2011, p. 4.
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experimentalist governance will be further exenigdifthrough the analysis of the
adoption of UNGA resolution 62/149, which calledonpstates that still retained the

death penalty to establish a moratorium on execstwaith a view to abolition.

2.2. Moratoriums and IHRL: the transformation thesis

Armstrong presents the relation between ‘old’ gogece and ‘new’ governance as
often being a choice between delegalisation antstoamation. | consider this binary
opposition as a constructive point of departurdetermining the nature of the relation
between IHRL instruments and moratoriultfsRejecting Chinkin’s concerns for
“blurring normativity”, Klabbers’ warnings againgubjectivity”, and Joerges’ account
of NG as a “farewell to law*>° | will argue that the “partial delegalisation” apged by
moratoriums, even if it might entail negative cansences, should be looked upon as

secondary effects of changes that in themselveseareficial”*®

As it has been mentioned, moratoriums establishéokeanternational level in the field
of human rights, either by a group of states omabyinternational organisation, do not
aim at resuming the activity or at re-enacting léng in force — even if the temporary
nature of moratoriums would still afford that pdstty. *°"The modification of the
status quo is the ultimate aim of moratoriurgsen if moratoriums do not offer the
clarity and determinability that a positive obligst emerging from ‘hard law’ would,
the expectations generated from the adoption of @atorium are clear and
determinable. The word ‘expectation’ here is noédjshowever, strictly as a legal
position to which private parties are individuakytitled. It also encompasses the
expectations generated in society as a whole. Mouas are what Weil describes as
“pre-normative acts” that “create expectations amért on the conduct of states an

154 “The major question concerns how new modes of gmrece can be reconciled with the need for
binding rules” Eberlein & Kewer, 2004, p. 136.

155 Armstrong, 2011, p. 31.

156 wWeil, 1983, p. 423.

7 Lieberman et al., 2011, p. 1.
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influence that in certain cases may be greater thanof rules of treaty*>® Even if
they propose a short-term alternative solution poadlem or challenge, they aim at the
long-term modification of the status quo, therebyemting as atransformative

mechanism

Moratoriums do not compete with the ‘hard law’ add not aim at indefinitely
replacing it, but aim instead at transforming tae ko that one day it contemplates the
regime proposed by the moratoriumis.In addition, moratoriums are only able to
function and operate within the legal order throutghapplication by the courts. If
democratic institutions do not recognise moratoguthe latter not only fall outside the
political system, they cease to exi&tThis peculiarity of the moratoriums established
in the field of IHRL fits perfectly with scholarsuggestion that law and governance

may bemutually constitutive®*

The glass-half-full interpretation of mutually réancing systems of governance
corresponds to thieansformation thesias developed by Simon. The two other theories
that conceive the relationship between law and Ké&tlaegap thesisand thehybrid
thesis Without going too much into detail, the hypotlsesf basing the relationship
between NG mechanisms, such as moratoriums, anthwhen thegap thesiscan be
easily discarded. The gap thesis’ premise is thatetis a certain “blindness” from

formal law towards the existence of N& The reason why this thesis does not proceed

158 wWeil, 1983, p. 415.

91n Singapore, “the Government’s retention of e Is no more than a symbolic gesture in concession
to the conservative majority; officials promisedattithey will change their stance as public opinion
shifts”, see Huat, 2008, p. 60

%0 Transformative mechanisms are “configurations inicwhNG and traditional law are not only

complementary, they are also integrated into alesisgstem in which the functioning " elementis necessary

for the successful operation of the other”, see Trub&kubek, 2007, p. 5.

1De Burca & Scott, 2006, p.¥¥**'& De Blirca, both cited by Armstrong, 2011, p. 31.
162«pccording to this thesis, formal law, includingrstitutional law, is largely blind to NG. (...) Aast

two distinct if related strands can be identifiétle first argues that law resists the NG phenomeaond
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Is straightforward: moratoriums in the field of IHRnight or might not materialise as
‘soft’ or ‘hard law’, de jure or de facto, but iroth cases there are immediate legal
consequences arising from their application. In twiegards the hybrid thesis, it is
harder to make such an upfront rejectidtiNevertheless, there is one characteristic of
both theses, gap and hybrid, that is incompatibiéh vihe nature and aim of
moratoriums: both rest upon an “unduly formaligtitd positivist account of the law”.
Moratoriums in the field of IHRL, as less rigid st prescriptive and instruments less
able to produce uniform outcomes could be only gigexl as a threat to the legal
order’® In other words, to admit that this was the caseldde to allow a certain

measure of rivalry between IHRL and moratoriumthimfield of human right®

The transformation thesisloes not focus on how ‘old’ governance (in thisec$HRL)
and NG'’s relationship might be marked by eitherifthhess” or “antagonism”. Its
cornerstone is instead the “mutually constitutivatune of these phenomen&®
Although De Burca has affirmed that the complemdytdbetween the IHRL model
and the experimentalist model would build a “hylyri8abel and Simon have stated that

“as a practical matter, to agree that old and Nnfa hybrid at all is to agree that

the second argues that law is confronted with agtoh in its capacity”, De Burca and Scott, 200p,

4-5.

183 «The hybridity thesisapproaches the relationship between law and N@ more optimistic and
constructive manner. It acknowledges the co-extgteand engagement of law and NG, and explores
different ways of securing their fruitful interaoti. Law and NG are posited as mutually interdepende
and mutually sustaining”, De Burca and Scott, 2Q0&.

154 De Burca & Scott, 2006, p. 9.

% Trubek & Trubek consider that “when the newer ferof governance are designed to perform the
same tasks as legal regulation and are though iblzktter, or otherwise there seems to be a sacgs
choice between systems, we speakivalry between the co-existing systems”, 2007, p. 5.

186 “The transformation thesisargues that NG has demanded, and will increasingignand, a re-
conceptualisation of our understanding of law ahdhe role of lawyers. (...) The discussion ought t
focus less upon the relationship between two otnsdependent, but interacting realities (or alty
blind and antagonistic) than on the mutually cduostie nature of these phenomena”, see De Burca and
Scott, 2006, p. 9.
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profound changes of a certain general kind are mvajg.'®’ The above-mentioned
continuum between two realities on the same isquerated by the enactment of a
moratorium — i.e., a perfectly valid yet “dead” lawconfirms that “law, as a social
phenomenon, is necessarily shaped and informetebpriactices and characteristics of
NG, and NG both generates and operates within doiméext of a normative order of

law” 168

Moratoriums offer a political bridge between nomvgdiance and ratification of
international treaties at the same time that thrapsform the legal ordéf® At the
international level, states benefit from the samheaatages provided by the ratification
of IHRL conventions: they enjoy the sense of coapeg with the states that ratified
these instruments, they avoid criticism, to somemxmay even gain recognition for
the steps taken. At the national level, they colgepport from the public opinion at the
same time as they attempt to shape those congstuéio are not yet convinced’

Above all, with moratoriums States have an incréasense of ownership over the
transformation. Indeed, they do not see it so mashan imposition. Even if
transformation is operated by external influenceratoriums are an expression of self-
regulation. The mutually constitutive potential wforatoriums as a self-regulating
mechanism takes a whole new dimension when theyoaneally recognised by the
international legal order. When the internatioreajdl order calls on states to adopt a
moratorium — through a non-binding instrument — ibutoes not urge them to do so,

states take their time, again heightening the sefisgvnership over the decision. This

1%7«Hybridisation in progress is transformative”, sgienon, 2006, p. 404.

1%8pe Blrca and Scott, 2006, p. 9.

189«There are arguably two weaker or stronger vessiithetransformatior thesis At a minimum, the
thesis suggests that the functional demands of rgamee must confront the legitimacy and
accountability demands of law. (...) “A much strongersion suggests that the basic premises and
normative presuppositions of law, legal form arghldfunction need to be re-thought”, Armstrong, 201

p. 33.

104The activities of international institutions hage.) [started] producing more and more soft lawd a

entirely non-legal instruments”, Goldmann, 2012389.
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is the reason why | believe that the adoption ef tiN General Assembly resolution
62/149 that called for the adoption on a moratorioimexecutions deserves special

attention.

2.3. Moratoriums and IHRL: mutually constitutive

The landmark resolution that called upon “all dateat still maintain the death penalty
to establish a moratorium on executions with a vievabolishing the death penalty”
was adopted in December 2007 by the UN General mMislse'’* The cross-regional
initiative that led to the adoption of the resabatiwas initially co-authored by 10 States
from all regional groups: Albania, Angola, Brazithile, Croatia, East Timor, Gabon,
Mexico, Philippines and Portugal (on behalf of &id). At the time of its adoption, it
was co-sponsored by 87 member states. The negasabf this resolution were
lengthy, complex and far from uneventful. The adwptof the resolution, as a
recommendation, in the Third Committee lasted tvaysdand was haunted by the
perspective of the adoption of a “killer amendmeh#t would invoke article 2.7 of the
UN Charter. As previously mentioned, retentiontstess argue that the death penalty is
a matter strictly connected with the organisatidneach country’s criminal justice

system, while abolitionists aim at bringing theussnto the human rights law agenda.

Calling for the establishment of a moratorium wad the first choice of proposed
“language” — abolition was the actual gd&l.It is interesting, for the purpose of
measuring the mutually constitutive effect betwesratoriums and IHRL, to consider

how the idea of calling for a moratorium came iptace. First, the obvious answer is

11 Adopted by 104 votes in favor, 54 against and 2&eatiions -UN General Assembly resolution
A/RES/62/149.

172 Negotiations at the multilateral level are all abtiUN agreed language”. Around the table, matters
are not discussed in terms of having been inteynally agreed by the ratification of international
treaties, but either if the “language” has beeneedron. There is an universe of agreements and
disagreements at the multilateral level that reéfléaternational legally binding agreements, bet¢his a

lot in-between that is referred to as “language, @nd that does not reflect the law but eithersaatmone

day becoming the law.
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that although in the end 87 member states co-spedigbe resolution, it would have
been hard to gather such broad support and adeptegolution without “watering

down” the language — this was clear from the eatlges of negotiations. Two
homologous proposals had been put forward in 19@41899, neither of them having
been successful, and this time the supporters @firliative did not want to lose

momentum. Second, at the national level membeesstad a long history of adopting
de factoor de juremoratoriums on the death penalty. Over 30 countare considered,

and were before the adoption of the resolutionplifibnists in practice”. The Russian
Federation is just one of a long list of countrisgch as Algeria, Morocco or South
Korea, that had adopted a moratorium before thetamoof resolution 62/1443

In Kissack’s words, “the resolution passed thanksatfortuitous constellation” of
actors, efforts and interests. In my opinion, itties multiplicity of stakeholders
involved and of interests that translates exacthatexperimentalist governance is all
about’”* In addition, | would argue that this constellatiasms not “fortuitous” but
fostered towards a mutually constitutive outcohidlt was the sense of ownership of
the text by all co-authors that enabled the gatigenf support to approve the resolution.
This meant not only giving up abolition as the mioous of the resolution, but also
abandoning any mention of the Second Optional Bobtim the text of the resolution.
The EU had to give up the spotlight, and take p bieck in order for the initiative to
succeed. The active involvement of all the co-angtho the lobbying and negotiation
processes is what actually enabled the initiativeucceed. Kissack acknowledges that
“for better or worse, a constellation is requiredget results in the UN” and this seems
to be a good starting point: to accept that pragmes rights-claims at the international
level demands experimentalist, or at least nonitcaxhl approaches that allow for
compromise but without deflecting from the broageal.

3 The list of countries considered to be abolitibnisn practice is available at
http://www.amnesty.org/en/death-penalty/countribsgligionist-in-practicg(last consulted 8 June 2012).
17 Kissack, 2008, p. 5.
175 Kissack, 2008, p. 5.
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More specifically on the mutually constitutive nagwof this initiative, calling for other
states that had not done so to adopt a moratorkpresses the acknowledgement of
moratoriums by the international community, therallyibuting them a legitimacy they
did not have before. It both retroactively lead$h® recognition that it produces results
and elevates the status quo of the mechanismso$t cases, moratoriums do not fit in
any particular framework except as a ‘soft law'tinment — especially when it is not
clear where the power to adopt them comes from loerwit defies the traditional
theories of separation of powers. By embracing ithwa UN General Assembly
resolution, the international community validatbe tadoption of moratoriums at the
national level, attributing them a positive conniota'’® This was not the first time a
resolution, by calling for the adoption of a moraim, stirred the ‘soft law’ v. ‘*hard
law’ traditional dichotomy, as well as the transfi@ation of such practice into custom.
Schwebel, in his account of the effect of resohgi@f the UNGA on customary law
noted, as early as 1979, that in the General Aslsemdsolution calling for a
moratorium on deep sea mining, the Soviet Unionsicred that the resolution
established “if not a legal, then a moral and malitnorm”*’’ Other examples include
the moratorium on large-scale seas driftnet fishéstablished by the UN General
Assembly in 1991 — in this case not a “call for #uoption” but actually establishing

one —, which has been considered by scholars legadly binding'’®

Concomitantly, the adoption of a resolution callfogthe adoption of a moratorium not
only encourages, but also legitimizes that staéetpe — the adoption of a moratorium
— for the future. In the international fora, sir@@07, two other resolutions have been

adopted under the agenda item “promotion and piiotecof human rights™"

176 «3oft law has become a ubiquitous governance tingnt that plays in many cases the role of a
functional equivalent to binding international laWhe functional equivalence of soft law might also

justify putting it on a par with binding internatial law in order to better reflect in the conceptua

framework the reality of contemporary internatiogal’ernance”, see Goldmann, 2012, p. 337.

Y7 Schwebel, 1979, p. 307.

178 Hewison, 1994, pp. 557-579.

9 UN General Assembly Resolutions A/RES/63/168 afRIES/65/206.
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Although votes in favour of the resolution are mareasing, votes against are dropping
and the number of abstentions is ristftjThe last Secretary-General report concluded
that there is an unequivocal growing trend, tharehis a “shift” in the international
community towards abolition and that retentiontstess are now a minority. More than
two thirds of the 193 Member States have eithellistbed the death penalty or are

abolitionists in practice®*

This is not to suggest that the call for a moratorichanges the nature of UN
resolutions, but it does enhance its transformafiwection in the legal order,
underlining its “embryonic norm” naturé? It is not a matter of normative force, but it
is instead, as Weil put it, a matter of “degré® Moreover, the adoption of the
resolution itself contributes to the broader goaft only of abolition, but of
“establishing it as a human rights issue and onehiich the UN can have a more active
role in norm-setting and monitoring*®* Ultimately, the mutually constitutive
relationship between moratoriums and IHRL instruteelows for the ever enlarging
of the human rights agenda, contributing to theirggetof a universal human rights

standard on abolitioff®

2.4. Conclusions

180 UN General Assembly Resolutions A/RES/65/206 tiiel since 2007, was adopted by 103 votes in
favor, 41 against, with 35 abstentions.

181«50me member states that opposed the abolitidgheotleath penalty in the recent past have moved to
abolish it. Some member states have taken steprdswhe abolition of the death penalty or imposed
moratorium. (...) Currently, more than two thirdstbé states members of the UN have either abolished
the death penalty or do not practice it. Among ¢hes total of 72 States have ratified the Optional
Protocol”, see Report of the Secretary-General aoratbriums on the Use of the Death Penalty,
A/65/280.

182 Weil considers that “even if resolutions do notait full normative stature, they nevertheless
constitute ‘embryonic norms’ of nascent legal foxmequasi-legal rules”.

183 Weil, 1983, p. 416.

184 Kissack, 2007, p. 5.

185 Kissack, 2007, p. 5.
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In conclusion, NG can definitely be applied to IHRMoratoriums are only one of the
experimentalist forms of governance that proves T8wrefore, moratoriums are an
expression of NG experimentalist decision-makingcpsses as they: emerge from
circumstances of irreducible diversity and disperaathority; combine learning from
practice with revisibility and flexibility; are pkldem-solving oriented; and set broad

goals as a way of reaching initial consensus antailigsarties.

A moratorium’s broader goal is to alter the stajus towards the increased protection
of human rights. Moratoriums do not fill a gap HRL and there is no rivalry between
the positive obligations of IHRL treaties and moratms. A moratorium is an
expression of how “old” and “new” governance miglet mutually reinforcing towards
one common goal. Moratoriums carry the potentiatltange the law. Moratoriums are
transformative insofar as they eventually incretise protection of human rights by
enlarging the scope of the human rights agendauéimdately the scope of universal
human rights standards. This seems to suggestiibratoriums, in what the theoretical
framework is concerned, allow for the “strongersian” of the transformation thesis

according to which NG has an impact on the norregtieconceptions of lav®

However, how the legal order reacts to such meshaniand tackles their challenges
and shortcomings is a most crucial matter to eistamthether NG mechanisms are able
to survive the “legitimacy and accountability” demia of old governanc&’ A
question that might compromise their immediate Gbuation to policy shaping towards
the promotion and the protection of human rightand that corresponds to a milder
version of the transformation thesis. In the naxapter, | will explore whether this
transformation in the field of IHRL is applicable practice, both at the political level —
through the shaping of public policies by peer-egwi- and in the legal order — through

judicial review.

18 De Barca & Scott, 2006, p. 9.
187 De Buarca & Scott, 2006, p. 10.



63

CHAPTER 3

COURTS AND NEW GOVERNANCE IN INTERNATIONAL HUMAN RIGHTS LAwW

As established in the previous chapter, moratoriumike field of human rights can be
classified as an expression of NG experimentalidinis conceptual framework
applicable to moratoriums and their relationshiphvthe law contains great potential
for the shaping of public policies towards the pobion and protection of human rights.

However, it is not entirely certain that such peétEractually gets materialised.

The starting point of this chapter is that the tworatoriums used as case-studies offer
paradigmatic examples of how global trends evolvetlee human rights agenda,
representing two very different stages of the sti@pif public policy. Indeed, while one
is non-binding and remains the result of a merd&ipal decision, the other, supported
by a series of judicial decisions, has alreadyead a binding status.

Moratoriums’ problem-solving elements are oftenamepanied by the shortcomings
and challenges that are also characteristic of N& previously stated, there are a
number of characteristics that defy the notionsubé of law and democracy, namely
that they contravene traditional theories of sejpmraof powers. Accountability,
transparency and enforceability are the valuespaimttiples which are at stake. From
this perspective, these two moratoriums also d@fgood standpoint for a comparative
analysis. Their fate at the national level depemsvhether President Yeltsin's 1996
decree or Senior Minister of State and Prime Mamidtee’'s 2007 statements are
justiciable® Whether these NG mechanisms contribute to the rméwvaent of the
human rights agenda, at the national and intennaltievel, is tied to the transformation
of the legal order itself.

What | propose in this chapter is that NG is pdrthe solution and not part of the

problem; that what a traditional rule-of-law persipee views as its handicaps are in

188 president Boris Yeltsin's Decree no. 724 of May 1996; Second Reading Speech of The Penal Code
(Amendment) Bill, by Senior Minister of State A/RIPeng Kee on 22 October 2007.
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fact its greatest advantag&¥. Traditional legal actors — such as courts, private
stakeholders, NGOs and lawyers — can play, and algady played in some cases, a
collaborative part® From the values that emanate from NG — ie, thétylbd handle
diversity, facilitating experimentation, promotiigarning —, it is itsrevisibility that
carries the prospect of intercepting the challerayes exploiting moratoriums to their

full capacity.

The moratoriums’ high flexibility andevisibility can assume a “catalyst” role. In the
case-studies under analysis, courts and peer relveew® assumed two roles: first of
mediators, second of stimulus to change the legird™ In order to illustrate this, in
the first part of this his chapter | will give arggal overview of the part played by the
Council of Europe, the UN General Assembly and theversal Periodic Review
(hereinafter “UPR”). In addition, | will explore ¢h decisions of the Russian
Federation’s Constitutional Court and of Singap®r€ourts. This approach will
problematise the transformative effect that moratos may have not only in the
specific provisions they suspend, thereby chanthiegapplicable legal regime, but also
in the legal order itself, namely as far as thendiomy ‘soft law’ vs. ‘hard law’ is
concerned. | will argue that moratoriums have bexoam integral part of “old”

governance, transforming it through the actionaifrts and peer review.
3.1. Peer review

The political background at the national and imdtional levels necessarily

contextualizes the catalyst role of courts in humights!®® Courts are not the only

1894t is correct, then, that NGNG repudiates theeraf-law in its principal-agent variation, mostly
fundamentally by disrespecting the distinction bew enforcement and enactment. On the other hand, i
suggests an alternative discipline that could lem s a reinterpretation of the basic rule-of-ldeal of
accountability.”, Sabel & Simon, 2006, p. 400.

10 Teubner, 2004, p. 6

91| consider “peers” to be other states, civil sbgién the scope of national consultation or of
intergovernamental international organisations sagthe Council of Europe, the EU, and the UN.
192young, 2010, p. 420.
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institutions struggling with issues of accountapilas far as NG processes are
concerned. Many of these NG expressions, includimagyatoriums, are in practice
closely inter-connected with what came to be knoasm “deliberative supra-
nationalism”!?® Deliberative supra-nationalism is an important poment of the
revisibility of moratoriums as states gather to discuss coatentssues or to assess the

progress achieved so &t

In the case of moratoriums established in the féltHRL, the “other institutions” and
processes that face similar issues to those caefidoy courts are the ones established
at the international level, such as the UN Genasslembly, where States can present
draft proposals of resolutions and discuss Segr&@aneral Reports, or the UPR.It

is not unheard of that soft law instruments hawe,0ocasion, imposed on states the

193 «The transformation of accountability lies in ofrem up closed worlds of decision-making to the
external gaze of other actors seeking to ‘learmfidifference’. In this way, it is not competitios a
mode of governance through which one secures atalmility, but rather processes of public
coordination, mutual learning, and peer review.gh€n & Sabel, 2010, p. 313, cited by Armstrong,
2011, p. 7. On the guarantees “deliberative supi@maism” must provide, see Zurn, 2004, p. 37.he
include “that the deliberations surrounding theadmeent of a particular regulation the grounds bhtug
forward for and against it are acceptable to altipainvolved; that it requires arguing about takevant
problems, and that the general public is givendh@&nce to articulate its opinions on matters”. & t
EU’s “deliberative problem-solving as an alternatito hierarchical legal structures and as a passibl
alternative path towards law-mediated legitimatevegpance in postnational situations”, see Joerges,
2004, pp. 218-261.

194 At the domestic level, moratoriums can also plagle in nudging other actors — the decision of the
New Hampshire legislature of May 2000 to repealdbath penalty has been interpreted as being part o
a “new abolitionist” movement which was partly iated by an American Bar Association resolution
calling for a moratorium on state killing, passad-ebruary 1997 — Sarat, 2002, pp. 356-369.

19 0n the UN as an “alliance of well-ordered peomlescertain issues”, see Rawls, 1999, pp. 16-45. On
how the “good offices” of the Secretary-Generaliude “investigation and reporting”, see Chesterman
al., 2008, p. 151. On how the UN plays a role Whjn§ in the gaps in global governance, namely on
“discussing knowledge gaps”, on “codifying normslie form of resolutions and declarations (soft)law

and conventions an treaties (hard law), see Weiskakur, 2010, p. 8.
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sense of obligation to comply with human rightsnderds**® The Millennium
Development Goals, despite all their shortcomiags,a good example of a peer review
procedure with this kind of influence over Stat¥sThe UPR has been a “catalyst” in

the case of criminalisation of homosexual acts.
3.1.1. Death penalty

The Council of Europe has not faltered in makingdpe a death penalty-free zone for
the last ten years. It might have failed in having Russian Federation ratify Protocol
n. 6 to the ECHR, but (formal and informal) threatexpulsiori®® made it impossible
for them to reconsider an automatic return to tbathl penalty in 2007. The Duma’s
hesitation in letting the moratorium expire demosists a sense of obligation, one
which if it was not concealed under the officialerpretation of the law, could almost
amount to customary law. The Court conferretkgurecharacter to the moratorium in
2009 and, despite not being explicit about it, seemrconfirm this view

On the other hand, at the multilateral level, teatd penalty was an equally hot issue in
2007. As it has been previously mentioned, thamkshe approval of moratorium
62/149, the death penalty, previously a mere hungints issue, is now discussed,

debated and deliberated on every two years in tNeGéneral Assembly under the

1% «peer review is the answer of NGNG to the inadeips of principal-agent accountability. Peer
review imposes on implementing ‘agents’ the oblmato justify the exercise of discretion they have
been granted by framework-making ‘principals’ ire thight of pooled comparable experience. In peer
review, the actors at all levels learn from andrectr each other, thus undermining the hierarchical
distinction between principals and agents and icrga form of dynamic accountability — accountalgili
that anticipates the transformation of rules in.uBgnamic accountability becomes the means of
controlling discretion when that control cannot terd wired into the rules of hierarchy.”, Sabel &
Simon, 2006, p. 400.

197 «Certain soft law instruments are enforced by naei$ms like peer review procedures. An example of
this would be the Millennium Declaration of the UBkneral Assembly”, ie, UN Doc. A/RES/55/2, 18
September 2000, referenced by Goldmann, 2012, h. 34

198 After Russia executed 140 people in 1996, “thdid&aentary Assembly of the Council of Europe
adopted a resolution [declaring that all membetestahould] adopt a moratorium on the death penalty
(...) [and that] “further executions could impehk continued membership”, Schabas, 1998, p. 828.
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respective agenda item. A Secretary-General regorssued in preparation of that
session. States are since 2007 being scrutinisédeanstance towards abolition: they
are now asked if they have adopted a moratoriurtheiy have they not, if they have
abolished the death penalty, if the number of ettens has risen or decreased. None of
these questions could be posed directly by the &Jsémber states before. The death
penalty is now a matter for the international comityuformally to consider, debate
and deliberate on — it is no longer arguable thigta matter under article 2.7 of the UN

Charter. It has been unequivocally “removed” frdra scope 2.7 of the UN Charter.

Peer review under a call for a moratorium has pndeebe highly effective in engaging
countries usually portrayed as the perpetratotsalogue. Some of the states that could
be part of the opposition to this call for a moratm already had moratoriums in place
for years and were put under the spotlight as tmeptiers. Whenever a questionnaire
from the UN arrives, they will not have any reasofihide it” in the drawer destined to
those that are not to be answered. If a certaimtcplthas adopted a moratorium —
because abolition was a too farfetched goal —aiit proudly report on that. What is
more, they can for once lead by examplee Russian Federation has, for example,
come forward and urged Belarus to adopt a moratoran the use of the death

penalty+*°

In what results are concerned, the internationgallg binding instruments have been
complemented, in its effects, by the adoption & thN General Assembly resolution.
Due to the political stalemates mentioned above ¢bapter 2), ‘hard law’ was not the

first option for some states, but ‘soft law’, inettiorm of a moratorium, wa8° 14

199«Russian Foreign Minister Sergei Lavrov has cabedBelarus to join the rest of Europe and impose a
moratorium on the death penalty”, Press release ilabla at
http://www.unhcr.org/refworld/docid/4f717ae923.htflalst consulted on 1 June 2012).

20 A total of 129 countries do not apply the deathgiiy, 34 states have abolished it in practice (and

have a moratorium de jure or de facto in place), @ states have abolished it.
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additional states have ratified the Second Opti@matocol to the ICCPR since 2687
and states like Burundi, the Cook Islands, Gabah Bmgo have not yet ratified the
Protocol but have adopted a moratorium. The Segr&aneral’s reports indicate that
there has been a clear shift in the attitude ofestdowards the death penalty is
concerned and that now only a minority thereof apiblies it?®?

In conclusion, in the case of the moratorium onubke of death penalty in the Russian
Federation it is possible to observe a strong ntlyteanstitutive dimension between
the national and international legal orders. Theettgments in the Council of Europe
and in the UN, as far as the death penalty in thesRn Federation and other countries
is concerned, demonstrate the added value of datibe supra-nationalism and the

development of step-by-step approaches.

3.1.2. Decriminalisation of homosexual acts

The evolution of Singapore’s discourse in the mational fora on decriminalisation of
homosexual acts is timid, but is still worthy ohs® attention. It is hard to assess how
the rise of the principle of non-discriminationimternational law and the increase of
the initiatives on non-discrimination based on sgxorientation at the international
level have influenced Singapore. Notwithstandihg, governmental statement, in reply
to questions posed in the context of the UPR, gbation 377A of the Penal Code will
not be enforced shows a willingness to engage wes previously absent of the

Singaporean foreign poli&y®

In 1994, the Minister of Foreign Affairs of SingappWong Kan Seng, in his statement
at the World Conference on Human Rights in Vierafixmed that “Singaporeans and

291 As of 8 July 2012, a total of 75 States have igtithe Second Optional Protocol to the Internation
Convenant on Civil and Political Rights, aiming tae abolition of the death penalty (information
avaliable at the UN Treaty Collection database).

292 UN document A/65/280, 11 August 2010.

23 Human Rights Council, Eleventh Session of the UPRU2-13 May, 2011.
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people in many parts of the world do not agree,ifistance, that pornography is an
acceptable manifestation of free expression ordah@mosexual relation is just a matter
of lifestyle”.?** Commenting on this statement later in 1997, Maber stressed that
homosexuality was an issue on which, although tfasgated to human rights, “there
were no universal human rights standarff'Today, and as previously stated, the
criminalisation of sexual orientation is considetedbe incompatible with IHRL, a

violation of the right to privacy and of non-disuination?°°

The recommendations that result from the UPR pmaes not legally binding, but this
IS not necessarily a disadvantage when the isstiestaie are controversial and
culturally sensitive. Some authors have mentiondthat tthe response to
recommendations has in some cases triggered nbtionsultation processes and legal

reforms?®’ | argue that this has been the case of Singapore.

The legal reform of the Penal Code took place @72&nd Singapore underwent its first
UPR in May 2011?°® The resemblance between the Singaporean Government
declarations, both domestically and internationaldy striking. At the national level,
during the parliamentary debate over section 3A& Prime Minister stated: “We live
and let live"?% This position was initially presented in parliarhby Senior Minister of
State Ho Peng Kee, who affirmed that “neither sids going to persuade or convince
the other of their position. We should live andlieg¢, and let the situation evolve, in
tandem with the values of our society. This appnaaca pragmatic one that maintains

Singapore’s social cohesion. The police have nanbpro-actively enforcing the

244The real world of human rights”, statement by &ign Minister Wong Kan Seng of Singapore at the
World Conference on Human Rights, Vienna, 16 J1863, cited by Mullerson, 1997, p. 79.

205 Mullerson, 1997, p. 79.

2% Cowell & Milon, 2012, p. 3

27 Cowell & Milon, 2012, p. 6.

208 Again, it seems that a momentum has been createalibe, although in many jurisdictions the issue
has not been entirely clarified, it is increasinigging discussed at the national and internatievals.

29 prime Minister Lee’s Parliamentary Speech, Pasiaiary Debates, vol. 83 at cols. 2469-2472 (23
October 2007) ], cited by Lee, 2008, p. 349.
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provision and will continue to take this stané&”

During the UPR, when answering questions by theddnKingdom and Canada, the
Singaporean delegation emphasised that a debattakea place and that tHmatter
was not taken lightly (...). In the end, it was deddo leave things be”, further adding
that “the Singaporean police has not been prodgtemforcing the provision and will
continue to take this stance”. They further cladfithat “no action was being taken
against consenting adults male who may have rektimless their conduct breaks
other laws. The reality is that LGBT people did hate to hide their sexuality for fear
of losing their job or for fear of prosecution byetstate. They have a place in our

society and are entitled to their private livés".

Authors still consider that Singapore is in theugprof states that offer “resistance”,
along with Togo and Gambia, having decided to na@mnthe status quo and not to
engage?’? | consider, nonetheless, that this is debatabk taat the most recent
position of Singapore in the international fora dastrates limited, but still some,
engagement in deliberative supra-nationalism. FFan@commendation is constructive
as it asks Singapore to “draw the consequenceleopositive evolution of society”
with respect to homosexuality® The truth, however, is that until there is a jimlic
decision, it is impossible to tell what the consarpes of the moratorium are or even if

there will be any.

In conclusion, in the case of the de facto moratorion the criminalisation of
homosexual acts in Singapore, it is not possibleobserve a strong mutually

constitutive dimension between the national andridtional legal orders. As to the

210 second Reading Speech of The Penal Code (AmenyiBéitby Senior Minister of State A/P Ho
Peng Kee on 22 October 2007, cited by Chen, 20113 p

21 Human Rights Council, Eleventh Session of the URR3 May, 2011.

12 Report of the Working Group on the UPR on Singapad July 2011, A/HRC/18/11 at 82, cited by
Cowell & Milon, 2012, p. 10.

13 Report of the Working Group on the UPR on Singaptf July 2011, A/IHRC/18/11 at 97.12.
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‘soft law’ vs. ‘hard law’ conflict, the Singaporeatelegation at the UPR stated that
attitudes or society “could not be changed by lag@n alone”. In this case, it is hard to
distinguish whether the transformation operatedhayestablishment of a moratorium
aims at changing values and society or if it iemaled at catching up with an already
changed society.

3.2. Courts as “catalysts”

Courts, mostly constitutional courts, have a “catel role in the crystallisation of the
transformation operated by moratoriums in the legder?* This “courts as catalysts”
doctrine was developed by Scott and Sturm anddueikpanded by Young. Envisaging
courts only, or mainly, as legal norms’ elaborat@mg enforcers, is, in the view of Scott
and Sturm, both “descriptively and normatively ingmete”.?® The degrees of
complexity and uncertainty of certain areas of ld& such as the ones of the case-
studies under analysis call for courts to assunpvatal role in adjudicatiofi’® In
IHRL, as in any field where rights are adjudicati legal terms are often vague and
indeterminate, there is a certain amount of unptedility that results from the law’s
relationship with experience! Courts, as duty-holders themselves, are very &etiy

at arms with this uncertainty — such is the casmofatoriums in the field of IHRE®
While in most rights-based constitutional systemsrts are versed in dealing with the

material aspect of this uncertainty (e.g. the batan of rights in constitutional case-

24 0n courts as “catalysts” see Scott & Sturm, 2006565. On the relationship between NG and
constitutionalism, see De Burca & Scott, 2006, ff-12; on constitutionalism as a “responsible
discourse of transformation”, see Walker, 2008,535.

25 gcott & Sturm, 2006, p. 567.

1% On the courts’ “pivotal role”, see Scott & Stur@f06, pp. 565-567; Young, 2010, pp. 385-420.
“7Young, 2010, p. 386; Justice Zorkin, 2010, p. 74.

218«3ydges are not equipped in circumstances of taioty and deep value contestation to proclaim as
Socratic oracles, nor should they seek to do spwhat they are equipped to do is to listen tad an
evaluate, diverse explanations as to why any gpalitical process is, or is not, likely to satisfpre
constitutional requirements, including that of denaey, and to ensure the existence of an adeqitate f

between normative explanation and political pradtiScott & Sturm, 2006, p. 592.
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law”'®) as long as it stems from the traditional sourd¢, “brings to law a highly

pragmatic and flexible approach to and modalityrexgjulation, a method of ensuring
maximum responsiveness and adaptabifit)in the specific case of moratoriums in
the field of IHRL, courts not only review the apgation of moratoriums but actually
reflexively determine if they are, or not, part thle legal order, and if the rights

contained therein are justiciable.

Within this NG theory of judicial adjudication, Yog suggests that there are five types
of judicial review: deferentia] conversationgl experimentalist managerial] and
peremptory??* A deferential court hesitates to overwrite or setguess legislation or
policies, always yielding to the democraticallyctésl legislator. A conversational court
opens the channels of communication with other titotienal bodies, relying on
“interbranch dialogue” over constitutional provisgo An experimentalist court is ready
to take part in a zealous review of the legislatowrpolicy in question. A managerial
court assumes its responsibility for interpretinge tlegislation, monitoring and
“supervising its implementation” with “strict timakes and detailed plans”. A
peremptory court works in a “binary fashion”, eittsriking down the legislation or
upholding it, just like the traditional all-or-notly model of judicial revievi® | will
argue that the Russian Federation Court has, inabke of the moratorium on the use of
the death penalty, adopted an experimental judiei@kew. In respect to Singapore, the
fact that the court has not yet pronounced itselttee merits of the issue determines

that the question remains open.

19 On balancing constitutional rights, Aleinikoff, B, p. 483. On its world-wide diffusion, Stone Stvee
& Matthews, 2008, p. 74.

220 \valker & De Burca, p. 17, cited by Perju, 201219.

#2l«May aspects of one type of review are sharedhoge of another, and the five are not exhaustive”,
Young, 2010, p. 387.

222 Young, 2010, pp. 392, 395, 407.
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The theory of the role of the judiciary within NG not in its nature entirely netf’
Indeed, courts have been playing a more dynami aod scholars are increasingly
approaching it from a normative point of vié#" Several examples illustrate this. The
application of the provisions of transnational argiions codes of conduct with a
human rights scope by domestic courts has opergedabr for these soft law norms to
hold corporations accountab?® The South African Constitutional Court has been
credited with “catalyzing” a transformation in theld of economic, social and cultural
rights?® Also in the area of welfare rights adjudicatidme Supreme Court of India has
been using the writ of “continuing mandamus” iniamovative way?’ In common law
systems such as England or Canada, courts haveéumnext deportation decisions
declaring them to be irreconcilable with IHRL, evemen these norms were not
binding at the national levéf® And finally in the scope of the EU, courts have

catalyzed the EU treaty values in their decisidis.

23 «The judicial function ought to be, and in somepirtant respects already is, able to work
collaboratively with other actors in devising andipoting governance structures which are at once
effective and legitimate problem-solving” Scott &un, 2010, p. 592.

224 Among others, Scott & Sturm, 2010, pp.565-594; @010, pp. 385-420; Dorf & Sabel, 1998, pp.
267-473; Armstrong, 2011, pp. 25-36; Eberlein & Kew2004, p. 133.

2% 0n how IHRL are increasingly binding private astaramely transnational corporations, and how this
results from IHRL “expansion”, see Peters, 2009, 28-246. On the enforcement of international and
soft law by business actors, see Peters, 20025ip255. On transnational governance, domestictgour
corporate conduct and human rights, see Van Dedétgi 2011, pp. 1-2; Scott & Wai, 2004, pp. 287-
320; Trubek, 2004, pp. 321-328.

226 Young, 2010, p. 420.

227 On judicial experimentalism, see Dorf & Sabel, 89%p. 267-473. On the role of judges in
experimentalism, Klein, 2007, pp. 351- 357.

28 «Dyzenhaus argues that these common law judges hmen amenable to the influence of
international law because they reject positivissuasptions that have led to the marginalisation of
international law within domestic legal orders, drae accordingly been able to recognise internatio
law norms as a component of the rule of law concaptthat they apply”, Dyzenhaus, 2005, p. 12&dcit
by Kingsbury et al., 2005, p. 9.

22 gcott & Sturm, 2010, pp. 575-592.
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In any case, the approach of the abovementionedscalso depends on factors which
have little to do with NG, such as: a) The scoptheflegal norms the court is bound to:
the Constitution, legal principles, whether it casort to comparative law argument; b)
How the constitution is construed: how rigid oixflde it is, whether it is universalist or
particularist; c) The system of reception of intgronal law: monist or dualist; d) The
degree of activism of the court and judges thenesghe) Whether the court is
conducting a concrete or abstract review: a cosirpriobably more likely to be
experimentalist when it is a matter of reviewingacrete legislation to decide on an
actual case being also harder to dismiss a case armméndividual’s rights are at stake;
if, on the other hand, the issue reaches the Qotigtial Court as an abstract review
petition, it might be more inclined to be formailisand stick to traditional separation of
powers approaches. In any case, the truth is tlmatoriums are not easy cases in

formal terms.

What | propose to do is to analyse both the Rudsateration Constitutional Court’s
decisions and the Singaporean Constitutional Ceumtorder to assess the approach of
both jurisdictions to these NG mechanisms, if thegn be characterised as
experimentalist, how they have “catalysed” the d$farmation proposed by

moratoriums, and how they have suppressed the atatality deficit>*°

3.2.1. The Russian Federation

There are two decisions by the Constitutional Cadirthe Russian Federatiohthat
allow the identification of two different stages adllaboration with the political actors
(the President and the State Duma): the Court fvent a mitigated judicial review

methodology to a fukéxperimentalist review

230 5cott & Sturm, 2006, p. 565-567.
%110 any case, it should be noted at the outset ttretConstitutional Court of Russia has a slightly

tainted reputation — for an overview, see Troclx&)8.
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The Court came into play in April 1999 but onlyuetantly assumed the role of a
player in the dispute, neither putting a definited éo the discord between President
Yeltsin and the State Duma, nor to the legal statenproduced by the patchwork of
legislative measures that followed the Russian fedid®’s accession to the Council of
Europe in 1996°%

When the Constitutional Court was called to decme the criminal procedure
legislation by the Moscow City Court upon complainf several individuals, it ruled
that the use of the death penalty was unconstitatfd® This first decision is the one |
have identified as a case of mitigatgerimentalist judicial reviefi*‘one in which the
court is “ready to engage in a vigorous assessiofetite reasonableness of policy or
legislation”?* This appears to have been the case. Until theviertéon of the court as
a third player, there was straightforward opposito@etween the abolitionist executive
power and the retentionist legislative poviét.The Constitutional Court found a

camouflaged way to temporarily settle the dispute.

The reason why it is “mitigated”, rather than fildedged experimentalist judicial
review, is that the court merely discontinued apdis, not solving it by directly
addressing abolition or the moratorium for thatteratThere is no actual review of the
moratorium, or any assessment of its constitutipndPursuant to this limited intent, its

ruling focused only on the part of article 20(2) tok Constitution of the Russian

#2The case of Lithuania illustrates a different agoh to accession to international organisatiass: i
Constitutional Court abolished the death penaltyadsU accession conditionality — Judgement of the
Constitutional Court of Lithuania of 9 December 899 available at
http://www.Irkt.It/dokumentai/1998/n8al1209a.hffast consulted on 13 June 2012).

“PRossiyskaya Gazet@fficial Gazette), 10.02.1999, available in Espliin the Council of Europe’s
Databasé€CODICES and Bulletin on Constitutional Case-Law

234 Judgement of the Constitutional Court of the Rars$iederation of 2 February 1999, No 3-P, available

at the Council of EuropeBatabas€CODICES and Bulletin on Constitutional Case-Law

#5Young, 2010, p. 398.

236 As Schabas puts it, “There are many paths to @dmok...).In russia it was by executive fiat”, Stias,
2004, p. 444.
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Federation that ensures that defendants being ettafsa crime punishable with the
death penalty must be tried by a jury. In realite core argument of the ruling was
that, taking into account that in 1999 it was noggble to hold jury trials in all Russian

regions, it would violate the principle of equabfaction to apply the death penalty only
in the regions where jury trials were already ingef*’ Therefore, the Constitutional

Court’s understanding was that the use of the deattalty was unconstitutional until

jury trials were introduced in the whole countryiff€ent factors kept Russia from

country-wide jury trials, among which one can idignthe judges’ lack of experience,

as well as organisational and financial constraiateather long and gradual period was
established for the introduction of jury trialsafi regions, the last of which was set to
be in the Chechen Republic in 20857.

The judgement did not bypass the death penaltytedmissue altogether, but the Court
approached it only by ‘nudging’ and ‘destabilizirgther governmental bodié¥ It did
not put an end to the legal uncertainty. The ctwind the President and the State
Duma to a new option that implied not plain abohti but forcing them to accept that
“immediate steps towards a solution” were effedyiiaken. Paragraph 5 of the 1999
ruling affirmed the “transitional nature” of deaffenalty under article 20(2) of the

Constitution. It noted that five years had gonesimge the adoption of the Constitution

%37 The Constitutional Court’s final ruling did not mten abolition. It ruled as follows: “Persons wih
offence for which federal law prescribes the dgaghalty as an exceptional penalty must in all cases
have an effective attempt right to trial by juryor@equently, the Federal Assembly should immediatel
amend the legislation to ensure, throughout thétdey of the Federation, that all persons chargeth

an offence for which federal law prescribes thetligzenalty as an exceptional penalty are able to
exercise this right. Until a law guaranteeing thight throughout the territory of the Federationmzs
into force, no person may be sentenced to deatidgement of the Constitutional Court of the Russian
Federation, No 3-P, 2 February 1999

28uThe Statute ‘on the effect of CPC of Russia of 20provided that jury trials would resume in 9
regions of Russia starting July 2002; in 62 registasting January 2003; in 13 regions starting 2093;

in 4 regions starting January 2004; and in 1 regiGhechen Republic, starting January 2007.",
Semukhina & Galliher, 2009, p. 142.

39 On “judging by nudging”, Klein, 2007, pp. 351- 357
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and expressed concern that “what was intendedtesnsitional provision was in fact

becoming a permanent restriction and thereforelicoed with the Constitution®*°

The achievement of the Constitutional Court in 1988 restricted to putting a stop to
the open legislative war between the PresidentthedState Duma and allowing the
experimentto actually begin. As a consequence, all the acient on for almost 10
years for an abolition test-drive. A lot has beeidsabout how a moratorium’s
experimentation dimension lies solely on the pdospension of the law: a moratorium
gives all parties — governments, courts, lawyera €ertain period of time to, without
any compromise, work with a new legal framework.atthe Constitutional Court did
was to finally enable what the President was tryondo without success: establisdea
jure moratoriumon the use of the death penalty, ie, making tkpeement or pilot-
suspension possible. This decision created a dynamlationship between the
President, the State Duma, and the ConstitutiormalrtCthat triggered a temporary
structural change, but left the final problem-sotyitask to the two other actors:
“forcing the active reconsideration of interests the legislature”?*! It is more
“dynamic than the formal expectation that electpalitics will take its proper course”,
but it still does not settle the matter for gootipping” that the other participants

will, 242

240«The death penalty is referred to in the Constitutonly as a provisional and exceptional penalty,
which is to be abolished when appropriate conditiorature”, President of the Constitutional Court of
the Russian Federation, 2010, p. 72.

241«The ability of such experiments to induce struatueform through litigation has gained prominence
with writers in the tradition of ‘NG’, and ‘demodia experimentalism’. They suggest that the dynamic
and reciprocal relationship between courts andratigitutions of government and governance cam spu
structural change while avoiding problems of theditional ‘command and control’ courts”, Sabel &
Simon, 2004; Orly, 2004, all cited by Young, 20£0399.

2420n the “dynamic” component of experimental judiceview see Young, 2010, p. 399. On the “hope
that by the time jury trials had been set up acRisssia, the political branches would ratify Prolago.

6", see Trochev, 2008, p. 163.
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The reinstatement of the death penalty after soymnyaars of suspension would hardly
be automatic, especially because in the meantimé&tissian Federation’s relationship
with the Council of Europe was strongly marked by teath penalty clash. The death
penalty had already been the target of the Parh#amg Assemblies of the Council of
Europe (see below). Furthermore, the President, Néadimir Putin, remained an
abolitionist, and the State Duma maintained itemgbnist position. While public
opinion had not changed considerably, the worldcgaon the death penalty had. This
was reflected in the Russian’s Federation ambigpoggion. In late 2006, more or less
at the same time that jury trials were about tariteduced in the last region, a new
initiative to bring the death penalty into the UMNasvbeing forged by the European
Union. It would become a hot issue in the humahtsiggenda during the Session
of the UN General Assembly in 2007. Numbers wergy \different from the ones
sustaining the 1994 and 1999 initiatives on theldeanalty and so was the strategy.
The Russian Federation was no longer an outsiderpie of the countries that had
successfully implemented a moratorium on the ush@fideath penalty for 8 years — it
had become an example. Its “ambiguous” position evgstallised in the international
community as a good thing. NG is precisely abow Hwurring of the static and
traditional ways of binding a country to internata law. It is about reading a
moratorium, a middle-ground solution, as a glas#-fbl, even if the Russian

Federation would read it as a glass half-empty.

It is in this context that in November 2006 thet&tBuma preventively delayed the
introduction of jury trials in the last region (tl&hechen Republic) until 2010. The
State Duma, while passionately still fighting agdiabolition, gave in. It took up the
Constitutional Court’s challenge, albeit replyingtwa further 3-year delay. The official
rationale put forward for such a delay was thathe Chechen Republic the lists of
putative jurors had not been compiled yet. The wdls signed by the President and

came into effect on 31 December 2006, “in the wmickme”.2*

243 Bowring, 2007, p. 3.
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In November 2009, the Constitutional Court fingiyt an end to the discord. Following
Federal Law No. 241-FZ of December 2006, with th&oduction of jury trials in
Chechnya, death penalty would still be reinstafBde judiciary took the lead and
prevented this from happening. The Supreme Coledaghe Constitutional Court to
clarify its ruling of February 1999: could the degtenalty be reinstated from January
2010 onwards?* The judgement of the Constitutional Court of thes§lan Federation
of 2 February 1999 had not provided a straightfodnenswer. One of its paragraphs
affirmed the “transitional nature” of the death pky and regretted not seeing this
gradual path to abolition reflected in the law, this was mere dicta, not included in
the ruling itsel?* In its 2009 decision, however, the ConstitutioBalurt determined
that “stable safeguards of a human right not tesulgected to death penalty have been
formed and the constitutional law regime has beeméd, within the framework of
which — considering international law’s tendencyd ambligations assumed by the
Russian Federation — an irreversible process vasgiplace: the process being aimed
at abolishing the death penalty”. The ConstituticBaurt considered that a different
understanding would violate Article 18 of the 19%é@nna Convention on the Law of
Treaties from April 1997, date of the signaturePobtocol 6, onward3$*° This ruling
rectified the act all the way to its inception.the present case, the court took a final
stand on both legislation and policy, translatethe moratorium, thereby replacing the
legislator and pursuing a policy goal — a clearngpi@ of how ‘old” and NG can be

mutually constitutive.

244 Justice Zorkin, 2010, p. 73.

245 paragraph 5 of the operative part of the judgenisnthe Constitutional Court of the Russian
Federation, No 3-P, 2 February 1999

246 “The Russian Federation is bound by the requiréroédrticle 18 of the Vienna Convention (...) to
refrain from acts which would defeat the object gnuopose of Protocol No. 6 (...). Since the major
commitment under Protocol No. 6 is the completeliibo of the death penalty, including removal of
this penalty from the law for all criminal offencedth the exception «of acts committed in time afrver

of imminent threat of war» and refusal to applwith the same exception, in Russia, from 16 Ap#91

the death penalty may not be applied, i.e. (...) isgoloor executed.”, Paragraph 4.3 of the operative p
of the judgment of the Constitutional Court of fRessian Federation, No 1344-O-R, 19 November 2009.
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The Constitutional Court was no longer merely mafigrto equal protection, or using a
diversionary manoeuvre to ban the death penaltwag “curing” the first decree of
President Yeltsin of its challenges and shortcomifigne State Duma still had to ratify
the Protocol, but the Constitutional Court mada imerely symbolic act. At the same
time, the Constitutional Court played a significante in making use of the full
potential of the moratorium at the internationalelle it recognised a global trend
towards abolition, enlarging the human rights ageaiad having the Russian Federation

be officially a part of it all.

In conclusion, the Constitutional Court had a fundatal role in “patching up” the
moratorium of the rule of law challenges it facétbreover, it conferred it @e jure
nature, transforming a ‘soft law’ instrument inteafd law’. The 1996 decree is now
justiciable and represents the entrenchment oftiaddl human rights protection for
individuals. The court integrated the moratoriunthe legal order and the moratorium
changed the legal order, the court hence incitilg tmutually constitutive

transformation.

3.2.2. Singapore

When the Singaporean government announced thatutdwnot enforce section 377A
of its Penal Code, such a statement produced fitdetical change as it had not really
been enforced against adults that engaged in cengkprivate sexual acts hitherto. In
the majority of the cases in which there had be@aoraviction, the action had taken

place in public¢*’

After the government’s 2007 proclamation, therens case which has the potential to
serve as a test-case: cdsmg Eng Hong v. Attorney-Generah which a person was
charged for an offence under 377&*“This alleged criminal offence took place in the

beginning of 2011 and was prosecuted. As a codatercto the prosecution, the

247«police entrapment” was quite a common practideerG 2011, p. 12.
48 District Arrest Case No 41402 of 2010.



81

defendant challenged the constitutionality of 377Aln the course of the pre-trial
conference, “the charge [was] amended to one wel#ion 294 (a) of the Penal Code”,
ie, committing an obscene act in public. As chargeder section 377A had, for all
purposes, been dropped, the constitutional chadlevag set aside through a “strike out”
application by the Attorney-General, which was ¢edif>° The defendant pleaded
guilty to the amended charge, was convicted anddfimAlthough there is no real
decision on 377A at this point, it is worth notitigat the prosecution took a very
defensive position. The moratorium did not prevprdsecution under 377A, it only
made the Attorney-General modify the charges when defendant challenged the
constitutionality of the norm under which he wasgacuted.

Tan Eng Hong appealed to the Supreme Court agtiestlecision that granted the
“striking out” of the constitutional challenge. Thewurt said that even though the
complaint had standing, recognising that there avlgeat of prosecution, there was no

real “controversy” because the case was alreadedand dismissed 3t

The complainant appealed to the Court of Appeasguesting the overturn of the
decision. The defendant pleaded that while “Pamiainhad said gay men would not be
prosecuted for sexual acts in private, the vergterice of the law meant they faced the
possible threat of prosecutioft This would entail a violation of liberty of the rsen
(article 9 of the Constitution), adding that it wakscriminatory that gay sex in public
places could bring a jail term of up to two yeavhjle sex between a man and a woman

in public can result in a three-month jail termtla most”. What is more, “no similar

249 Tan Eng Hong filed for the Originating Summons [88% of 2010] on September 2010.

#0The Attorney-General applied under summons No 80832010 so that the Originating Summons
would be striken out. The Assistant Registar griite striking out application on 7 December 2010.

%1 Tan Eng Hong v. Attorney-General, Registrar's Agipdlo 488 of 2010 was dismissed: “Tan
undoubtedly had locus standi to raise a constitatiesssue as he had satisfied the ‘substantiafests’
test inColin Chan What he failed to prove was that there was a ceatroversy”, paragraph 53 of
decision of the High Court of 15 March 2011.

%2 The Straits Times, “Challenge to gay sex law: Joelgt to be given later”, 28 September 2011.
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law criminalised sex acts between lesbians” (aticdd2, prohibition against

discrimination).

At a heated public hearing prosecution in Septergbéad, the prosecution argued that
the case should be dismissed for lack of stantfiiyot only had the defendant not
been prosecuted under section 377A, but he alsoaleddy pleaded guilty under
section 294A. In a passionate discussion betweerjustices and the prosecution, it
became nevertheless clear that the Attorney-Genfm@lld not give a binding

statement that gay men would not be prosecutedruBitiA”.?>* So far there is no

decision, but from the first session it seems thatcase is likely to go into the merits

phase.

All options remain open. It would be groundbreakiindpe Court allowed the challenge
to proceed and eventually stroke down section 37@#, it all depends on its
willingness. It may rule that it is admissible besa the plaintiff faces a serious future
threat on being prosecuted under 377A and the tfeatt the present provision is
interpreted in a way that criminalises male homasaéxalone is sufficient basis to

declare it unconstitutional according to the prdfob against discrimination.

The main issue is that so far no court has rulethemmerits of the announcement of the
Singaporean government that section 377A wouldbeoenforced, and therefore it is
completely unclear how the Court will handlé®it In addition, such a statement is
much less determined than the act of the Presuwletite Russian Federation in 1996.
There is no real “ownership” of the decision; thexidion does not stand on the fence
because it is both formally and substantially ambigs, as was the Russian moratorium
on the death penalty.

33 The Straits Times, “Challenge to gay sex law: juelgt to be given later”, 28 September 2011.

4 The Straits Times, “Challenge to gay sex law: Joelgt to be given later”, 28 September 2011.

25 0n “pluralism anxiety” as a reason for the US ®upe Court to curtail group identity equality rights
(such as gay rights), see Yoshino, pp. 751-776.
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Other countries that share the same British colanfeeritancé®® also went through a
sinuous path to overturn4t’ India, for example, did that in 2009 by a decistdrthe
Delhi High Court which put an end to the criminatisn of homosexual acts. In the
specific case of India, although the core of thetipa was the unconstitutionality of
section 377, interestingly enough human rights vedse raised: the ICCPR,, the case

Toonen v. Australia, and even the Yogyakarta Ppiesi®®

However, Delhi High
Court’sdecisionwas limited to interpreting 377 as not applyingptovate, consensual,
adult sexual activity — in scope, not a very difar decision from the one taken by
Singapore’s government. The matter has not yet bettled. Although the government
did not challenge the judgment, several NGOs hawgested the decision before the

Supreme Court of Indi&’

In conclusion, the Singaporean Constitutional Cbasg not yet taken a final stance on
the moratorium, although it is already promisingttit has admitted the petition and
will rule on its merits. The survival of the de faegnoratorium on the criminalisation of
male homosexual acts in Singapore, as well asrarsstormation into a ‘hard law’
instrument, depends on this decision. For the tibeng, the non-justiciable
compromise attained in 2007 is too fragile to amidonany additional protection of
human rights for Singaporeans. The court needstiegiate it in the legal order,

legitimizing it — only then can a mutually constite transformation take place.

3.3. Conclusions

%% 0On sodomy laws as a legacy of British colonialisee Gupta, 2009, pp. 1-66.

" Nepal provides an interesting example of decritigation by court (even though it was never a
British colony) — sedttp://news.bbc.co.uk/2/hi/south_asia/7156577 (st visited on 30 June 2012).

28 High Court of Delhi at New Delhi, Naz FoundationGovernment of NCT of Delhi and Others, 2 July
2009, WP(C)7455/2001, pp. 36—7, cited by Waite402072.

#90n India’'s Penal Code provision that criminalizesnossexual acts (also 377), see Waif€d,0,
971-993;Wintemute, 2011, pp. 31-65; Misra, 2009, pp. 20@86pta, 2006, pp. 4815-4823; “India court
criticises ‘shifting stand’ on gay sex”, BBC new§ February, 2012.
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As to the challenges posed by moratoriums as faraagional conceptions of rule of
law and separation of powers are concerned, thie reigsibility of NG mechanisms
carries with it the prospect of not only supressing challenges, but also exploring
moratoriums to their full capacity. The moratoriurigih flexibility and revisibility can
assume a “catalyst” role in the legal order throtighaction of courts and peer review.

The transformation effect that moratoriums may h@veeflected on the specific
provisions they suspend, thereby changing the eqigk legal regime, but also on the
legal order itself, namely by blurring the dichotprsoft law’ vs. ‘hard law’ through
the action of courts .

Pursuant to political deadlocks, in many casesdhamw’ is not an option if the

objective is to move forward. In this respect, nonams, even if they do not
immediately increase the level of human rights gotbn, have contributed to the
strengthening of a form of deliberative supra-naism that allows for the debate on

universal human rights to continue, indirectly egiiag its scope.
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CONCLUSIONS

The purpose of the current study was to determiheter moratoriums, as NG
mechanisms, are able to shape public policies, riisvan increased promotion and
protection of human rights and the advancemenh®human rights agenda ultimately

contributing to the broadening of the scope of arsal human rights standards.

The empirical findings of this research providestfiof all, a new understanding of
moratoriums established in the field of human 8ghs an instrument that deserves
conceptual autonomy. An analysis of moratoriumswshahat the concept of
moratorium is based on four core featuresueettled subject matterthey arise from
a problem or challenge on which, for whatever reagids too soon to take a definitive
decision; bpressing challenge inaction is no longer an option; @ecarity— they are
aimed at being strictly temporary but can beconrenpaent (dcompetence “creep*

it is most of the time unclear where the power do@ a moratorium comes from. A
small group of moratoriums — mostly those establisht the international level by a
number of states - share one supplementary chasdicteeven if they propose a short-
term alternative solution to a problem/challendegyt actually aim at the long-term

transformation of the status quo.

These findings suggest that the reason why motetsriin the scope of human rights
iIssues deserve conceptual autonomy is that, althahgy share all the above
characteristics, they also offer middle-ground solution to a persistent lack of
consensu®n issues on which there is a persistent clagtultdire, morals or values. In
other words, they are not only adopted on issues aich it is disputable whether
there are “universal’ standards or not, they areptagtl on issues which arguably
integrate the human rights “agenda”. Moratoriunesaway to keep moving forward on
certain issues or at least keep the discussiom @ivthe institutional level, when all
other more traditional options have been exhaudtedhis context, moratoriums in
IHRL, as NG mechanisms, can be definedhas temporary suspension of a specific
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domestic law or regulation, which results from aywnag degree of external influence of

the international human rights politics or practice

The second major finding is that moratoriums in fibll of human rights are part of a
wider trend of experimentalist processes of depismaking that have come to be
known as NG mechanisms. These develop as a wayditess the shortcomings of the
traditional law-making processes, such as enfoitigaproblems, difficulties in getting

through domestic ratification processes, of legdliyding instruments, and political

stalemates.

Moratoriums promote policy learning — and transfation — through experimentation,
privileging accommodation and promotion of diversiproblem-solving approaches,
revisibility and flexibility. At the national levehis can trigger national consultations; at
the international level, it contributes to humaghts developments as provide space and
opportunities for discussions and deliberations hmman rights issues, previously

considered to be outside of the human rights agenda

Moratoriums in the field of human rights may haireited and uncertain effect only
allowing for the instant stabilisation of expeatas. Moreover, their long-term effects
and “mutually constitutive” relationship with ‘hagd law can also be compromised by
their precarious nature; yet, these are mechartisat®ften take a life of their own.

The two moratoriums object of the present studg Russian Federation de jure
moratorium on the use of the death penalty andbthgaporean de facto moratorium on
the criminalisation of male homosexual acts, hafered a good comparative analysis.
Scrutiny of their judicial use highlights the préiwey role that national courts may

assume in the advancement of the human rights aginough creative interpretation

and application of these more informal instrumemtsere there are disagreement on
human rights standards. In the case of the mowetoon the death penalty, it has

attained ade jurestatus and the rights contained therein are jablie. In the case of
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the moratorium on the criminalisation of homosexak, however, as no court has yet
ruled on the executive act that determined the erdnrcement of section 377A of the
Singaporean Penal Code, all options remain opers, émdangering its already fragile
de factostatus. In addition, while in the case of the Rars&ederation the moratorium
operated a change in society and in its values withiew to changing the law, in
Singapore the antagonising cultural beliefs makébaitd to distinguish whether the
eventual transformation operated by the moratomims at societal and cultural change

or if it will only catch up with an already changsociety.

As far as moratoriums’ relationship with the lanc@cerned, it is now possible to state
that moratoriums in the field of human rights hétve potential both to transform legal
regimes — through the immediate suspension ofae- and the legal order as such —
contributing to the blurring of the traditional Hmtomy between “soft law” and “hard
law” and fostering effective interactions betwedfedent sources of law.

Moratoriums ardransformativeinstruments aimed at altering the status quo. THawe
proved that they can pass the legitimacy and acabllity tests of “old” governance as
long as courts, lawyers and other legal actorsnagsihe role of catalysts. Courts are
not, in the context of deep cultural and value tonfsupposed to pronounce as if they
were “oracles” but rather attest to a given deaisitaking-process’ satisfaction of core
constitutional requirements. They ought to guam@te adequate balance between the
normative dimension of law — through the applicatod principles of international law,
IHRL or national constitutional law — and politicadractice?®® Fundamentally,
moratoriums emphasise how new and old governance b in fact mutually
constitutive, and not mutually exclusive, how tlavllearns from practice and NG
mechanisms operate “with” and “from within” old gawance.

The current findings add to a growing body of hiieire on moratoriums in international

politics and international law. | have drawn on “¢irassumption of the “practical

20 5cott & Sturm, 2006, p. 592.
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nature” of moratoriums in tackling complex issueg tiffering a middle-ground
solution, as well as on Liebermann, Gray and Grgoaonclusion that moratoriums
might have “a major effect on state actors behaviau) [transforming] the regime that
spawns them, taking a life of their own, and résisattempts to end®®* Nevertheless,

| have deepened the analysis of such a hypothadihave explored their impact on
international human rights — a field in which thiegd not yet been tested. From the
theoretical framework point of view, the presenidst provides additional evidence to
support De Burca’'s assumption that the NG model #twedhuman rights model are
indeed compatiblé®®> However, taken together, these findings suggesteafor NG in
promoting human rights based on th@nsformationof the part played by all actors —
state actors, courts, lawyers, private stakeholaedscivil society, mostly in the context
of judicial and peer-review — in overcoming pokticeadlocks and contributing to the

broadening of the scope of universal human rigiaisdards.

Notwithstanding, the limitations of the presentdstdie in the fact that only two
moratoriums were analyzed and that one of themybta$o survive judicial review to
establish itself in the legal order. Follow-up @®d on the life span of these
moratoriums in the field of human rights shouldneeded in order to further study the
patterns of behaviour of political actors, legisiat powers and public opinion in

reaction to this form of experimentalist governance

In addition, these findings might not be applicatoleall moratoriums in IHRL. Further
work needs to be done to establish whether, faainte, moratoriums could, be used to
allow for temporary retrogress in human rightsdket place — in similar terms as the
state of exception —, in this case, dangerouslpgigating that negative change in the
legal order, actually perverting the constructiffec proposed by the present study.

The findings of this study might have a number obipive implications for future

practice though. At the national level it mightther help to legitimise governments’

#1Yin, 2012, para 1; Lieberman, Gray & Groom, 204.113.
%2 De Burca, 2006, pp. 97-120.
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decision to adhere to international law or prastidtegough the adoption of moratoriums
while not being able to yet ratify internationagddy bindings instruments — fostering
compliance and increased protection. At the intawnal level, it might support the
tendency to increase engagement and deliberatiaomientious issues and strengthen
the impact of non-legally binding instruments suak UN General Assembly
resolutions as more than simple soft law instrusesmd rather as multi-leveled
governance accountability mechanisms that acceldhas process of customary law

formation.
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Resolution AG/RES. 2435 (XXXVIII-O/08) oHuman Rights, Sexual Orientation, and
Gender Identityoy the General Assembly of the Organization of Acaan States,

during its 38th session on 3 June 2008 (available a

www.o0as.org/dif/AGRES 2435.dpc

Other documents

UN General AssemblyStatement on Human Rights, Sexual Orientation aaddér

Identity, 18 December 2008, available at:

http://www.unhcr.org/refworld/docid/49997ae312.h{alst consulted 5 May 2012).

Resolution A/HRC/RES/17/19 on Human Rights, Sexual Orientateomd Gender
Identity, available at:
http://ap.ohchr.org/documents/dpage_e.aspx?si=A/RES/17/19

Universal Periodic Review - Singapore (available at
http://www.ohchr.org/EN/HRBodies/UPR/PAGES/SGSeas$ibasp)

National report AAHRC/WG.6/11/SGP/1, 2 Februaryl 20
Report of the Working Group A/HRC/18/11, 11 Julyi20
Webcast archives

CODICES, the infobase on Constitutional Case-Law of thenige Commission,
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available at

http://www.codices.coe.int/NXT/gateway.dll?f=temigls&fn=default.htm

Judgements of Singaporean courts
Attorney general summons no 50630 of 2010
District arrest case no 41402 of 2010

Tang Eng Hong v. Attorney-General, Registrar's Agppe 488 of 2010

Judgements of Constitutional Court of the Russian &deration

Judgement of 19 November 2009: EN (brief summary)
http://www.codices.coe.int/NXT/gateway.dll/CODICp®&cis/eng/eur/rus/rus-2009-3-
004?f=templates$fn=document-
frameset.htm$g=[rank,100%3A[domain%3A[and%3A[stemJaBd%3Arussia%20co
nstitutional%20death%20penalty]]]][sum%3A[stem%38sia%20constitutional%20de
ath%20penalty%20]]]$x=server$3.0#L PHifllast consulted on 1 July 2012)

EN (translation, without the dissenting opiniongaet in the russion version) —
attached, sourcéittp://jpr-pechr.ru/PDF/news/eng/7a.ft#st consulted on 1 July
2012)

Judgement of 2 February 1999: EN (brief summary)
http://www.codices.coe.int/NXT/gateway.dll/CODICB&cis/eng/eur/rus/rus-1999-1-

001?f=templates$fn=document-
frameset.htm$g=[rank,100%3A[domain%3A[and%3A[stemJBaBd%3Arussia%20co
nstitutional%20death%20penalty]]]][sum%3A[stem%38sia%20constitutional%20de
ath%20penalty%20]]]$x=server$3.0#L PH{tast consulted on 1 July 2012)




