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Abstract

A huge corpus of human rights law has evolved sit@48 at both international and
national levels, which recognizes the rights ofrgvadividual without discrimination
of any kind based on race, color, descent, segukage, religion, and national or ethnic
origin. Human rights are regarded as worth of resped protection but there are plenty
of gaps in translating internationally recognizedmian rights into entitlement for
people in countries’ national legislation. Althougbrries about such gaps have been
expressed by the U.N., still less substantial &ffdrave been made by national
governments. This paper focuses attention on Cagteem, which is highly prevalent
among the Osu of Nigeria and the Dalit of Indiapibvides examples of violations
against marginalized persons of both the counties relevance of economic, social
and cultural rights for them. It also looks at #féorts made by governments to fulfill
their commitment and examines their enforcemenicigsl for the implementation of
the right to education for the marginalized persoRmally, it discusses various
recommendations made by human rights organizatiois scholars for realizing the

right to education for marginalized persons uniakys
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1.INTRODUCTION

1.1The importance of education
There is an old saying in Indian mythology that dlatedge gives discipline, from
discipline comes worthiness, from worthiness ones geealth, from wealth one does
good deeds, from that comes jdyEducation is an indispensable condition to free
individual development and makes man fit for theksaof citizenship. In the words of
Gomez Del Prado, education and culture are sdiimted that it is hard to separate the
right to one from the right to other. Educatiomexessary in order to have access to the
cultural models, history and to participate in thdtural life of that society and to
recognize the benefits of scientific progress. MashfiNowak has said that education is
the most prominent cultural right and it is the yomight that falls under all three
generations of rights.C. Raj Kumar has pointed out that education is rnest
important value by which human beings connect atetact with society, and with the
help of it the human mind develops. There is nedoem without choice, and there is no
choice without knowledg&ln any contemporary society, there should be fseednd
liberty to acquire knowledge and education sindeatls to human development. In the
opinion of Amartya Sen, development helps in remgwarious unfreedoms like lack
of political participation, economic crunch or sacexclusion that leave people with

very little choice and opportunity for their suraly

Seemingly, illiteracy is one of the unfreedoms arriers that have affected millions of
people of the developing world. Here to quote Nelstandela is pertinent since he has
seen the regime of Apartheid and experienced thabsence of education, life can be

different and tough. He has said

“Education is the great engine of personal develmmit is through education
that the daughter of a peasant can become a dticabra son of a mineworker
can become the head of the mine that a child of fanrkers can become the

! Scribd, http://www.scribd.com/doc/100380167/Sanskrit-Shikacessed on 04/05/2013.
2 Beiter, 2005, p. 41.

% Kumar, 2004, p. 239.

“ Sen, 1999, p.xii.
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president of a great nation. It is what we makeadwrhat we have, not what we

are given, that separates one person from ancther.”

The right to education is a precondition for thereise of human rights. To promote
social progress and better standards of life fiqgelafreedom, the realisation of the right
to education is necessary and it requires actigersight and commitment. It is like a
gateway from poverty to prosperity, from exclustoninclusion and from exploitation
to emancipatiofi. It is an empowerment tool by which “economicallydasocially
marginalized adults and children can lift themsghoat of poverty and obtain the

means to participate fully in their communiti€s”.

Worldwide, 260 million persons are cursed by césteed discrimination and have been
ostracized from the mainstream of the socfefihe major chunk of these groups of
persons stay in South Asian countries but it hatcdted from Japan to Afri¢aThese
persons are called with different names in differeauntries; Japanese call them
Burakhu, Nigerians call them Osu, and the infamausd Dalit symbolizes India.

These persons are considered untouchables, impdra lamb for sacrifice.

Although untouchability has been prohibited in kidiConstitution, it is hard to get rid
of it from the rural society. Dalits lives are coetely segregated from mainstream and
most of them continue to live in extreme povertythaut land or opportunities for
better employment or education. Dalits’ are reledab the most menial of tasks, as
manual scavengers, removers of human waste andadé@adls, leather workers, street

sweepers, and cobbléfs.

Dalit children make up the majority of those soidoi bondage to pay off debts to
upper-caste creditofs. The reflection of discrimination can be seen inmary

> Nelson Mandela quoted in a, Beiter, 2005, p.1.

® Smith & Anker, 2005, p. 105.

’ Artis, Doobay and Lyons, 2003, p. 8.

®International Dalit Solidarity Networkattp://idsn.org/caste-discrimination/caste-existsere/ accessed
on 03/28/2013.

*Ibidim.

% National Campaign on Dalit Human Rightsttp://ncdhr.org.in/dalit-rights-situatipnraccessed on
07/11/2013.

Y Dalit Christianshttp://www.dalitchristians.com/Html/condition.hfraccessed on 07/11/2013.
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education enrolment and the attendance of poodreml The UNICEF report about
India of 2005, says that the access of 8 yearslwbading for Dalits is very low and
dropout rate is 62.9 % compare to the nationalamesiof 48.8 % leaving school before
completing Grade & In 1993 only 16.2 % of primary school age Dalitldfen were
enrolled in school as compared to 83.8 % of primsatyool age children from non-
scheduled castéd.The story is similar in other parts of the woridp, wherever the
treatment of a marginalized persons similar andhevere degrading. The Osu of
Nigeria are buried in a different cemetery aftex tleath, which is the height of cruel

discrimination that even chases after denfise.

In the second half of the twentieth century we He right to education has been
endorsed in the Universal Declaration of Human Rigl948), the European
Convention on Human Rights and Fundamental Freedd®s3), the International

Covenant on Economic, Social, Cultural Rights ()966d the Convention on the
Rights of the Child (1989). In addition to all teesonventions for the realisation of the
right to education more universally, the Committea Elimination of Racial

Discrimination also helps in achieving the goaltloé right to education without any
discrimination based on race, religion or casteifigainto account that the right to
education has been recognized as a human righhtbynational agreements and by
national constitutions, it is believed that thighti will help to uplift the status of

marginalized persons.

12 United Nations International Children Fund, UNEEdia/EDU/196.htm, accessed on 03/28/2013.
13 Kethineni & Humiston, 2010, p. 104.
1% Dike, 2002, p.14.



The right to education

For marginalized and ostracized gups of persons

1.2 The aim of this research

The practice of “untouchability” is like an impdsih of social disabilities on persons by
reason of their birth in a certain caste. It disanates against more than one-sixth of
India’s and Nigeria’s population. Dalits are dengeztess to land, routinely abused at
the hands of the police and of higher-caste graaums$ denied education in public
schools. In can be called “hidden apartheid”, whengire villages in many states
remain completely segregated by castdn focusing on caste discrimination in India
and Nigeria, this thesis does not explore the gbleevasive practices of discrimination
in these two countries, including those that tangéigious minorities. Although the
caste-based discrimination has been outlawed im dmintries, theide jureprohibition
does not reflect in the society. Justice Anand, @mirman of the Indian national

Human Rights Commission has rightly highlighted plaén of the Dalits:

“Despite elaborate provisions in the constitutiand other laws, it is an
unfortunate reality that social injustice and explion of Scheduled Castes and
Scheduled Tribes and other weaker sections peidiste are reports in the
press about atrocities against persons belonginghése groups and the
frequency with which they occur is a cause for disgy The humiliation which
persons belonging to the Scheduled Castes in daaretahe Dalits in particular

suffer even today is a matter of shame.”

This discrimination defies the sole motto of theiwgnsal Declaration of Human Rights
where in the preamble it speaks about inherentitgigind of equal and inalienable
rights at the same time the right not to be discrated against in the enjoyment of
educational rights may be held to be part of cuatynmternational law. Article 28 (1)

of the Convention on the Rights of the Child (1988ys that the right to education
should be achieved on the basis of equal opporsnifrticle 4 of the Convention

against Discrimination in Education (1960) obligattates to make a national policy
for promoting education with equal opportunitigsisl also protected in the Universal
Declaration of Human Rights in article 2 and 26 #mel article 13 and article2 (2) of

!> Human Rights Watch, 2007, p.19.
® |nternational Dalit Solidarity Network,http://www.dalits.nl/pdf/CastAnEye.pdf accessed on
03/28/2013.
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International Covenant on Economic, Social and @altRights'’ This discrimination
is practiced in such a large magnitude that it oabe overlooked in any circumstances.
An interpretation of Article 13 of the Internatidnm@ovenant of Economic, Social and

Cultural Rights clearly says that:

“Education is both a human right in itself and aispensable means of
realizing other human rights. As an empowermenhtyiggducation is the
primary vehicle by which economically and sociatharginalized adults and
children can lift themselves out of poverty andambtthe means to participate
fully in their communities. Education has a vitale in empowering women,
safeguarding children from exploitative and hazasddabour and sexual
exploitation, promoting human rights and democragyotecting the

environment, and controlling population growtf.”

The aim of education is to strengthen the humamtsignd to empower society so that
the marginalized groups of persons can be brouagtk to the mainstream. This dream
will remain a dream if the caste-based discrimoratiand untouchability is not
prohibited and prevented in ge factoway. Because of discrimination, the right to
education is not accessible for millions of persofghis globe. Although there are
some interesting pieces of literature on the righ#ducation in India and Nigeria, there
has not been any rigorous empirical work on foraiecting the implementation and
execution of the right to education, like the caststem. Hence it is significant to study

policies and detedacunasfor the realisation of the right.

The International Covenant on Economic, Social @oflural Rights has acknowledged
in Article 13 that the State is the primary dutyier for making primary education free.
However there are several slips between the cup Ilgml for an effective

implementation of the right to education. Hencehwiite help of the human rights based

approach that makes the state clearly the dutyebedurights, it is hoped this research

7 Beiter, 2005, p.45.

'8 Implementation of the International Covenant omrimmic, Social and Cultural Rights Twenty-first
session, http://www.unhchr.ch/tbs/doc.nsf/0/ae1a0b126d068826683c003c8b3b?Opendocument
accessed on 03/28/2013.
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will contribute to explore my research questionwlhean the right to education be more
universally realized for marginalized groups ofgmars in India and Nigeria? How did
the notion of education evolve as a right and wwaks the social and cultural

background for this evolution?

1.3Research methodology and structure
Although the right to education has been accepdeal luman right and endorsed by the
United Nations, UNESCO, ICESCR and CRC, it is gtilllistant dream in developing
countries rather than a reality. Legal documentsmy research will be used for
reference to prove my argument | will be dependensecondary data like academic
literature and reports published by UN, World Baaikjl society and policy papers of
the Indian and Nigerian governments. Also stateomspand opinions given to the

CESCR committee on education will be accounted for.

For education to be a meaningful right it must Wailable, accessible,
acceptable and adaptable. The concept of thes€ #as developed by the former UN
Special Rapporteur on the Right to Education, Kia#éafomasevski, and it is one of the
best ways to assess and act upon the situatiorseTHBEAS” are to be respected,
protected and fulfilled by the government as thienprduty-bearer. Hence | will study
the implementation of these “4As” in India and NigeFurthermore | will examine the

outcome of UNESCO's “Education for all” agenda,.too

This research has been divided into five chaptérst two chapters have been devoted
to the historical development of the right to ediaeg the third talks about relevance of
economic, social and cultural rights and the inicgpbof education as a human right.
Chapters 4 talks about the human right-based appread chapter 5 deals with

conclusion.

Chapter 2 accounted for the development of thet righeducation and role of the
UDHR. It also highlights the tension between the wovenants during the Cold War.
Later it will analyze the landmark World Educatiéorum in 2000 at Dakar and its
outcome. The caste-based discrimination is likeapartheid moment and acts as a

barrier for realisation of the right to educati@hapter 3 delves into the development of
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the ESCR and its relevance for the marginalise¢quey. It also shows how it is
important for the achievement of the progressiwadisation of the right to education. In
conjunction with rights, it also talks about thalreation of right to education with the
help of international standards of ‘4As’, that asailability, accessibility, affordability
and adaptability. Chapter 4 talks about the rigdatsed approach and show how rights
are inalienable and interdependent while makingcgs how the factors of equality,
non discrimination and participation of local pesplshould be well taken care of.
Chapter 5 is the conclusion of this research. he® out with several recommendations

and suggestions for the realisation of the rigtgdacation in the future.
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2. Historical Overview

2.1Universal declaration and development of the righto education
In 1948, Eleanor Roosevelt predicted that humahtsigvould creep like a “curious
grapevine” into public consciousness around theetdAt that time, it was completely
dismissed as a utopian illusion, but in barely Barg, international human rights have
evolved into a specialized discipline of internatiblaw of increasing importance in
global politics?®® After the fall of the iron curtain, the human righissues were
acknowledged worldwide more emphatically. In p@gtithe doctrine of human rights
has become the only universal moral discourse tarnational politics. The cultural
relativists, who used to criticize human rights aimeir universality, have also accepted
it and are stressing their distinct “local” pricgg for human rights. The subject human
rights were not only limited to activists; rathéetregimes of North Korea, Myanmar
and Malaysia have also started responding to andisly respect for human rights.
Louis Henkin has rightly mentioned that the Unia¢m®eclaration of Human Rights is

“the holy writ to which all pay homage, even if setimes the homage of hypocrisy’.

After the inception of the UDHR in 1948, the patlasmot so easy for its universal
implementation. During the Cold War, the world wdwided between the two

superpowers, the USA and the USSR, and their ahectrsed to dominate the UDHR. It
was also an era of regimes during which the workth@gsed endless atrocities by Pol
Pot in Cambodia, genocide in Rwanda, bloody warrapés in Bosnia and the fight for
freedom between Serbia and Kosovo. Thus this pevas not so peaceful and known
for less respect for human rights. As a resultk laicprosperity and peace universally

widened the inequalities between the rich and tw.p

More than 1 billion persons stay with an incomeuafier $1 a day and two billion

persons stay with an income of under $2 a day. 3toig/ is not at all in tune with the

9 william Korey, Ngos and the Universal DeclaratiohHuman Rights: The curious Grapevine (New
York: St. Martin’s Press, 1998.

20 Smith & Anker, 2005, p.xi.

2 Human Rights: Not Merely an Internal Affalttp://www.global-changemakers.net/education/human-
rights-not-merely-an-internal-affaiaccessed on 03/29/2013.
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vision of the Universal Declaration of Human Rightghich was conceived for the

betterment of society and its upbringing.

“There is virtually no aspect of our work that doest have a human rights
dimension. Whether we are talking about peace audrigy, development,
humanitarian action, the struggle against terrorishimate change, none of

these challenges can be addressed in isolationHtoman rights

But putting these concepts into action in an iraéomal development context requires a
clear distinction between “rights” and “needs.” Asated by the South Asian
development practitioners, “a right is somethingvtach | am entitled solely by virtue
of being a person. It is that which enables mewve Wwith dignity. Moreover, a right
entails an obligation on the part of the governménneed, on the other hand, is an
aspiration that can be quite legitimate, but itni® necessarily associated with an
obligation on the part of the government...satistactof a need cannot be enforced.
Rights are associated with ‘being’, whereas needsassociated with ‘having® The
most important objective of human right is to resiag human dignity and education
helps in achieving this objective. Hence Article @6the Universal Declaration has
been accepted as customary international law andfvthe educational principles, the
free and compulsory primary education and the nigitto be discriminated against in
the enjoyment of educational rights have been jpmated as a customary [&\The
right to free and compulsory primary education haen enumerated in the following
international instruments: article 26(1) of the bkrsal Declaration of Human Rights
(1948), article 13(2) of the International Covenant Economic, Social and Cultural
Rights (1966), Article28 (1)(a) of the Conventiom the Rights of the Child and article
4(a) of the Convention against Discrimination iruEation(1960).

2 Ban Ki-moon, Secretary-General of the United Nagiquoted irhttp://hrbaportal.org/the-un-and-htba
accessed on 04/03/2013.

% |nternational Human Rights Internship Program Asth Forum for Human Rights and Development.
2000. Circle of Rights: Economic, Social and CuwdtuRights Activism. A Training Resource.
Washington, DC: IHRIP.

24 Beiter, 2005, p.45.
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Before the nineteenth century or prior to the efaEalightment, education was
considered to be the obligation of parents andcthech. However the hegemony of
church over education was dismantled after thedfremd American Revolutions. The
State was considered the active player for makohgc&tion accessible for all. Public
education was seen as mode of realizing egalitgmiznciples on which these struggles
were fough£® As can be seen, none of the human rights instrtsnanclassical time

such as the English Bill of Rights of 1689, the Aita&n Declaration of Independence
of 1776 and the French Declaration of the RightMah 1789, have protected the right

to education. It was primarily an instrument faspecting civil political right$®

In the subsequent constitutional development dutfiegld’ century the right to vote,
equality or liberty were preserved, but it was mevealized that these rights cannot be
enjoyed completely in the absence of education. tdat point, two concepts
concomitant to education came on the horizon, erdiband a socialist concept. The
liberal concept fostered the view of education whearents were responsible for the
education of their children within the stipulatedidglines of law and had limited
freedom for the selection of education. The Stadety was to observe and regulate that
all children are attending school and getting adésj@ducation. The socialist concept
of education was completely opposite to the libdtadletermined that the state for the
education of citizens from primary to higher levelgh the help of good schools and
scholarships, laid down, e.g., in Article 121 oé t@onstitution of the Soviet Union
19362’ Remarkably, the German Empire in 1849 made a @otish and in its articles
152 to 158 were devoted to education. In fact eilucavas kept free for the poor

people and it was the function of state to endiffe |

Many states protect their right to education thtodgndamental rights or, some of
them, through directive principles of the state.tiA¢ international level the right to

education was recognized also by several minorggties. In 1924, the League of

% Beiter, 2005, p.21.

% |bidim. p.22.

" Eide , Krause, Rosas,2001, p.248.
%8 Beiter, 2005, p.23.

10
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Nations adopted a declaration later known as thecl&ration of Geneva® In this
declaration there was no clear mandate for childcation but in a tacit way they
acknowledged the development of children. Principlffirmed that a child should be
given the required means for his normal developnfennciple Il said that a backward
child must be helped and principle 1V said thath#ddcshould be in the position where
he can earn his livelihood and stay well. Thistiregas not legally binding but at least
it was a beginning at which the international comityustarted thinking about the
development of children and the importance of etlocaThe celebrated case of the
United States of America in 198town v. Board of Education of Topékaighlighted
the importance of education in our society and asmified the importance of

education as the foundation of good citizenship.

There are several discourses and rhetoric aboutahee of right to education, why it
should be a fundamental right or how it is very artpnt for the human dimension.
Beiter has put forward some arguments for makingation a fundamental right. First
there is the social utilitarian argument. It thrdwght on the importance of education for
the society. It says that only an educated citzam enjoy all citizenship rights, such as
the right to vote, contesting for the presidentiginting for his own rights. The famous
cases oBrown v Board of EducatioandPlayer v Doe*” have shown that education is
very important for society and public schools dre tost vital institutions for the
preservation of a democratic system and a primahycle for transmitting the values on
which a society rests. The second logic is the argument that educatiorthés
precondition for individual development. Hence d@shbeen recognized by the various
instruments as the UDHR, the CRC or ICESCR, whiakehfully accepted that for
realizing one’s ability, education is necessftyThe third and last justification is the
individual welfare argument. The individual sholldve access to welfare rights since

without the state’s intervention such a right canpe realized. The argument is also

29 Beiter, 2005, p.25.
30347 U.S. 483 (1954).
$1Beiter, 2005, p.18.

32 457 U.S. 202 (1982).
33 Beiter, 2005, p. 26.
34 Ibidim. p. 26.
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supported by President Franklin Roosevelt in hdregk of 1944, where he pushed his

view for the adoption of an “Economic Bill of Rigfitand said

“Necessitous men are not free men.” People whoharggry and not out of job

are the stuff of which dictatorships are matfe.”

The speech clearly implies the importance of welfaghts. On the'6 of January 1941,
the famous speech of Franklin Roosevelt at thetNArmerican Congress took place,
where the president of the United States outlifesl fundamental freedoms which
should be guaranteed for every human being. Therefoar fundamental freedoms:
freedom of speech, freedom of worship, freedom freamt and freedom from fear.
Later on 14 of August 1941, the Atlantic Charter expressed disire for freedom
from fear and want for the citizens of nations Wittheir own boundarie®. The four
freedoms of humanity are as needful for man’s reeedunlight, bread or salt. Once he
is deprived from these freedoms, he dies. Hencetireedoms should be given to man
in abundant measure to cross the threshold of aagmythe greatest age of a man.
Fear is the inheritance of every animal, and marisxception. When our children are
afraid from the tangible darkness, we assure theregtion so that their mind can grow
and develop normally without any imaginary terr§r3his reassurance is the sense of
protection and security is an important factorheit lives. Similarly as a citizen, fearful
mind and wanting heart needs an assurance fromrigoeat for their security and
protection. Education is the key determinant thep$ mankind in achieving freedom
from want. Thus, state should take progressive areador making this right available.
So far the above illustration has put forward s@rguments about the rationale of the
right to education and its significance for theistyc However, discrimination based on
descent and birth is the biggest barrier for tHective implementation of the right to

education.

35 lbidim, p. 49.

% Gomez, 2006, p.25.

37 The United Nations fight for the Four Freedohitp://www.udhr.org/history/4free.htnaccessed on-
06/23/2013.

% Ibidim.
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2.2Cast based discrimination as hidden apartheid

Caste-discrimination is a heinous but unfortunatelyo a pervasive human rights
problem which affects 260 million persons in albgeaphical locations, mostly in Asia
and Africa. The nature of caste discrimination istidctive since it is not based on a
different race or colour but exists within the sask@n colour and ethnicity. It is based
upon religious belief and old customs. The high bhamof persons affected by caste
based discrimination and its severity of violatiom&rrants separate attention from the
United Nations. Caste discrimination entails soaradl economic exclusion, segregation
in housing, denial and restrictions of access tolipiand private services, and lack of
equal access to education and employment. Discaiieih communities are often
forcibly assigned the most dirty, menial and haaasdjobs, such as cleaning human
waste. This exclusion and segregation leads to lengd of poverty and seclusion from
participation in public and civil life. The virud oaste discrimination is not only limited
to India. Rather, its reach is transnational aradtisg from India, reaches to Nepal,
Pakistan, Bangladesh, Sri Lanka, Japan, Yemen, ggden®urkina Faso, Mali,
Cameroon, Mauritania, Sierra Leone, Nigeria, Kerlythiopia, Somalia, Yemen and
Micronesia and possibly more countriésCaste discrimination is a chronic human
rights condition, which involves massive violatiowiscivil, political, economic, social

and cultural rights.

The study of the United Nations Sub-Commission daciimination, a number of
human rights violations were found and a few ofitteee mentioned

 The right to equal access to public and socialises

* The right to freedom of religion

 The right to marriage on free will

* The right to education and cultural identity

% Husager Gitte Dyrhagen (2013) CASTE DISCRIMINATIGND UN HUMAN RIGHTS BODIES,

The International Dalit Solidarity Network, g Edition,
http://www.idsn.org/fileadmin/user_folder/pdf/Neviles/UN/UNcompilation.pdf accessed on
07/11/2013.

““The International Dalit Solidarity Network,

http://idsn.org/fileadmin/user_folder/pdf/New _filE3SN/Caste discrimination _and human_rights_brief
final.pdf, accessed on 07/11/2013.
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» The right to be free from forced or bonded labour

* The right to be free from cruel, inhumane or @egng treatment

* The right to equal political participation anccass to justice

All these social and cultural violations of rightsad to non-implementation of the

realisation of the right to education. The Prishaister of India Mr. Manmohan Singh

has expressed concern about the Dalit problem addisat:
“Dalits have faced a unique discrimination in oocisty that is fundamentally
different from the problems of minority groups iergral. The only parallel to
the practice of ‘untouchability’ was Apartheid io&h Africa. Untouchability is

not just social discrimination. It is a blot on hamity.”**

It is really appreciable that the Prime Minister loflia has acknowledged it as a
problem and compared it with apartheid. When weak@bout the realisation of the
right to education for marginalized persons, thesnplex caste based discrimination
offers the biggest hindrance for it. Where everhgsjral touch is prohibited for upper
caste, how can we think the children of the demestass will sit in the same class and

get equal education?

Before embarking upon analyzing the problem ofrigat education, we should first
understand the intricate caste systems of IndiaNigdria which determines the social
and cultural behaviour of these two countries. @dorward we will see the historical
background of the caste based discrimination. Vijdms briefly described the Dalits
and says that untouchables are known with diffenamtes and these names have been
coined by different social activists. Mr. Gandhshgiven the name of Harijan, children
of god, the first law minister of India Ambedakaalled them “depressed classes”.
However the word Dalit came into picture in 197then an activist (Mahatma Jotiba
Phule) first used it. The word Dalit comes from arkthi word, which means “broken
n42

people”’” The term “broken” has meant oppression for mamlced Dalits who have

used this term for their struggle for emancipatibne Indian government has officially

“ Human Rights Watch, 2007, p. 3.
2 Vijapur, 2007, p.154.
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called them “Schedule Casté§The persons of India have never given an equalssta
to Dalits and this repression is a part of a védytmadition, in the Indian culture since

antiquity.

To understand the Dalits’ position in Indian denagdry, it is pertinent here to
understand the hierarchy of caste. The caste syistanstigma of Hindu religion and it
is so intricate that it has dominated Indian sgcfet 3000 years. It was developed by
Brahmins (Hindu priests) to hold the superiorityepless educated and poor persons.
They divided the society into four castes (Varn#tsyvas like a pyramid, where at the
top, Brahmines were placed and their job was toht@ad impart education. The second
ladder was for Kshatriyas, and their job was publiitninistration and taking part in
wars, while the third ladder was for Vaisyas, wh¢slke was to do business and
agriculture. The last ladder was reserved for thedgas (Dalits) and their job was to do
all the sub-standard work of sociéfyThe philosophy of this division is considered
holy because the notion of divine origination.dtconsidered that persons came from
different parts of Brahma, the creator of the ursee Brahmines came from the mouth
of Brahma; Kshatriyas came from his arms, Vaisyamfhis thighs and Shudra from
his feet’ Since their origin is from feet, they are consédeimpure and untouchable.
This doctrine constructs the moral, social andllémandations of the Hindu society.
Untouchability was abolished in 1950 in India arevesal laws were enacted in
constitution to stop this heinous caste-based idigtation. Article 14 of India’s
Constitution says that every person is equal intfiaf law and Article 15 advances it
and says that none of the person can be discriednan the ground of race, colour,
caste, sex or place of birth. Article 17 says thatouchability is abolished and its
practice in any form is forbiddefi.India has also ratified all the major treatie ltke
International Covenant on Civil and Political Righthe International Covenant on
Economic Social and Cultural Rights, the InternadioConvention on the Elimination

of All Forms of Racial Discrimination and the Comen on the Rights of the Child,

“3 Kethineni& Humiston, 2010, p. 102.
* Ibidim, p. 101.

“5 |bidim, P.101.

“8 Vijapur, 2007, p. 154.
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etc to integrate human rights into practice. Altjlowntouchability has been abolished
in India at the Constitutional level, it is hardget rid of it at the local level, where the
traditional values and customs (such as the cgstem) are still considered part of the
social order and as a result, not seriously threateby the emerging forces of
globalisation and modernisation. The caste systeiart and parcel of their life and

that today, for example, Dalits are socially exelddrom the mainstream society.

Dalit men, women, and children numbering in thestehmillions work as agricultural
labourers for a few kilograms of rice or Rs. 15Rs. 35 (US$0.38 to $0.88) a dHy.
They have no agriculture lands and most of themagrestic (rural) slaves or crop
sharing tenant® Dalit children are always at a disadvantaged jwrsiind face a lot of
discrimination in schools as well. They are fordedsit at the back of the class or
sometimes outside of the class so they do not tthelstudents from an upper caste.
Although the Indian government has made primarycation a fundamental right, the
participation of Dalit children is very poor. Angiar story is sung in Nigeria, too,
where society is divided between various classésgaoups. There are approximately
27 million Osus who are mostly Christians. Osus raeed differently in different
regions of Nigeria, like Ume, Ohu, Oru, Omoni, dhdy are mostly dwelling in South-
eastern and South-Central Nigefi&Segregation, stigmatization, subjugation, corsflict
wars, hatred, class division, exploitation and swthf have been rampant and
dominating the spectrum of the Osu Caste Systefghin Land>® The report of the
Australian Government says, the Osu caste systesrbéan derived from traditional
Igbo “religion, supernaturalism and theism”, unedrich the Osu’s dedication to the
gods makes their status “a condition of permanemt mreversible disability and

stigma”>! It is the name given to those humans who arefgatito the gods. Hence

4" Artis, Doobay and Lyons, 2003, p.9.

“8 Kethineni& Humiston, 2010, p. 103.

9 Dike, 2002, p.1.

*0 Onwubuariri Francis, p. Vi.
http://www.frasouzu.com/Issues%20and%20Papers/Ounaniiif20Francis.htm accessed on
07/03/2013.

*1 Australian Government Refugee Review Tribunal,(20
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Osus are also called in their native language éjidi goro ihe’ which means those who

are sacrificial lamb to the god¥.

Dike says that all human beings are created equaltlieir experiences are so
heterogeneous in nature that some of the people lamwndance of wealth and
resources and some have been completely deprivigiofdignity and birth rights. The
Osu status is inherited by birth and marriage. They considered so impure and
untouchable that if a person from any other casielted them he becomes Osu. Hence
the face of their house cannot be towards thetstr@er it should be towards bushes
or forest. This class segregation is operated @m sumanner that any person from the
other side of the community who talks to or gresty person from Osu, pays a fine
sometimes as high as to 1000 Nzrand this fine has been imposed by local
community. Osu cannot do love marriage outsidedke community and if it happens,
what follows is divorce or social skirmishes. Irctfahey are buried in a different
cemetery. So even after the death, discriminatiaramoids an Osu. The Osu system
was outlawed with the passage of the Osu Systemadrairthe Laws of Eastern Nigeria
in 1956 and 1963. However members of the Osu corignare still shunned as pariahs
and denied social equality because laws remairellangnenforced. Mostly landless,
Osu can traditionally only marry within their ca3teThe paucity of statistical data
produces no result where we can determine the daumagociety because of this caste
system. The Osu system completely hinders the taghssociation, right to freedom of
speech, freedom from slavery and discriminatiora mutshell, it abridges the civil and
political rights and economic, cultural and socights of the Osu. It is disheartening

and an epitome of internal aparthaid.

Both India and Nigeria have outlawed these castenys in the 1950s, but is still part

and parcel of the society because of the poor im@igation of law. Jonsson suggests

*2 Dike, 2002, p.7.

%3 Dike, 2002, p.7.

*Human Rights Watch, 2001, Caste Discrimination abagl Concern, Vol. 13, No. 3(G),
http://www.hrw.org/reports/2001/globalcaste/cas@&NBdf

accessed on 07/11/2013.

%5 Dike, 2002, p.13.
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that this problem can be mitigated with the helpaolfiuman rights based approach,
where participation, local ownership, empowermemtg sustainability are essential
characteristics of a high-quality procé84Vhere the states as a duty bearer have an
obligation to fulfil the rights of the rights holde at the same time rights holders are
enabled to demand their respective obligation $peet, protect and fulfill the right5.

If we do not stop this caste-based discriminatibe, dream of the right to education
will remain a dream in the presence of hidden &e#lt The Universal Declaration of
Human Rights has supported the several steps takaolish the caste system with the
help of conventions and treaty bodies. It is alscused through conventions that there
should be equal opportunity for both genders faeasing education and that no part of

the population is discriminated on the basis oirtbaste, race or religion.

2.3Dakar Framework for action
There are international human rights law and ctutginal national laws, which enforce
the right to education globally. Besides these l#nese are two important and most
influential frameworks present in the field of edtion, namely ‘Education for All
(EFA) and ‘Millennium Development Goals’ (MDGs). \iihtheir role in the arena of
education is a bit vague because neither of thena degally binding text, both of them
constitute moral obligations and have been intredun many countries as the basis for

the priority for reducing poverty and enhancing@ation®

Education for All is a global commitment to provibdasic and quality education for all
the children, youths and adults. At the World EdwraForum (Dakar, 2000), 164
countries and assembled and made a road map ®vacdcik identified goals to be met
by 2015. Corresponding to EFA, the MDGs were foated in 2000 with the targets to
be achieved by 2015. Two of the MDG goals are tiyeelated to education. Goal two
of the MDG calls for the achievement of universainary education by 2015 and Goal

* Jonsson quoted in, Jenkins and Barr, 2006, p.3.

*"United Nations Children’s Fund, 2006, Social Exidusof Scheduled Caste Children from Primary
Education in
India http://www.unicef.org/files/Social_Exclusion_of Sxhuled Caste Children_from_Primary Educa
tion_in_India.pdf accessed on 04/01/2013.

*8 Right to educatiorhttp://www.right-to-education.org/node/1Q7cessed on 04/06/2013.
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3 of the MDG speaks about the eradication of gewnlikgarities in education and the
empowerment of women. The remaining goals arelinkexd with education and those
can be achieved with the progress of MDG 2 ant3.least 113 million children have
no access to primary education and 880 million tadade illiterate, a majority of them
are women. These figures are very deplorable fandmudignity and constitute a denial
of the right to education.This illiteracy is likebarrier for the elimination of poverty
and attainment of sustainable developnf@nHence the world community came

forward and drew up six goals of the EFA as follows

* Expanding and improving comprehensive early chitghcare and education,
especially for the most vulnerable and disadvamtageldren. It is also very
important for the depressed persons of the globe.

* Ensuring that by 2015 all children, particularlyrlgi children in difficult
circumstances and those belonging to ethnic miesrithave access to and
complete free and compulsory primary education 0bdy quality. It also

emphasizes the children from minorities.

» Ensuring that the learning needs of all young peapid adults are met through

equitable access to appropriate learning and Kifes programmes.

* Achieving a 50 per cent improvement in levels olladiteracy by 2015,
especially for women, and equitable access to l@msiacontinuing education for
all adults.

« Eliminating gender disparities in primary and setany education by 2005, and
achieving gender equality in education by 2015hwitfocus on ensuring girls’

full and equal access to and achievement in basicagion of good quality;

¥ UNESCO, 2010The Central Role Of Education in the Millennium B&pment Goals, UNESCO.
http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQIEED_new/images/education_for_all_intern
ational_coordination_new/PDF/analyticalnote.pdtessed on 04/07/2013.

S0UNESCO, 2000, World Education Foruhtitp://unesdoc.unesco.org/images/0012/001211/124pdf
accessed on 04/07/2013.
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» Improving all aspects of the quality of educatiom &nsuring excellence of all
so that recognised and measurable learning outcaresachieved by all,
especially in literacy, numeracy and essentialdiis ®*

These goals are nicely drafted but their tranghaiito reality is also needed. The
United Nations Committee on Economic, Social andtu€al Rights has mentioned in
its concluding remarks that for universalizing thght to education, special efforts need
to be put behind the struggle against discrimimetfdHence the UNESCO Convention
against Discrimination in Education (1960) needbe¢owvell implemented. Article 4 of
the Convention categorically lays down the obligiasi of the States to “undertake and
to formulate, develop and apply a national polidyiaki, by methods appropriate to the
circumstances and to national usage, will tendéonpte equality of opportunity and of
treatment in the matter of educatidi”Article 28 of the Convention on the Rights of
the Child has also enshrined the right of everydda a right to access education on the
basis of equal opportunity and that priority nee¢dsbe given to the child from

marginalised and disadvantaged groups of children.

Other treaties have also recognized the prevalehciscrimination in education and
made an effort to stop it. Article 5 of the Conventon the Elimination of All forms of
Racial Discrimination protects the right to edueati for everyone without
discrimination and specific concern has been shimwthe marginalised groups. Article
10 of the Convention on the Elimination of All Fanof Discrimination Against
Women has mentioned that there should be equalrymiy in the field of education
for men and women without any discriminatf§riThere are enough efforts made by the
United Nations and its bodies for the universalmabf the right education. Now it is
the onus of the States to mobilise the resourcethéoeffective implementation of the

right to education for the marginalised persons.

®L |bidim.
%2 Groof, Lauwers, Singh, 2006, p. 17.
® United Nations General Assembly, 2011, Reporthef $pecial Rapporteur on the right to education,
http://www.right-to-education.org/sites/r2e.gn.apa/files/SR%20Education%20Report-
Human%20Riqht%ZOto%ZOSexual%ZOEducation.adtessed on 04/07/2013.

Ibidim.
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Education is the best investment a country can nf@kiés citizens. It can be illustrated
with the example of Japan. In the wake of two bombsHiroshima and Nagasaki in
1945, Japan was in turmoil but the Japanese gowsrnuid not lose its hope and
efforts for the reconstruction of the nation anéwnhly worked on their inexhaustible
resource, the ‘human capital’. Japan reconstruitsedultural identity and became the
second world economic power in two decalfds.is very evident that work on human
capital without the cancer of discrimination canamtje the fate of a nation. For
realisation of the dream of the right to educatoreducation for all needs some more
attention and genuine efforts by the rich countridsat is missing, like in the budget of
the United Nations which for the year of 2010 wa&8 $illion or about $4 for each of
the world’s inhabitants. On the contrary, the raijt budget for the world is $1.63
trillion or about $236 is the average expenditufewmrld’s population on arms.
America spends 41 % of world’s total expenditureasms, that is, $1.63 trilliorf°
Wealthy countries actively market armament, which ianported by the third world
governments for prestige or the reason for selégmeation. The expenditure of death
should be turned into the expenditure of life whaduld solve many of the problems

and also bring huge impact on the right to eduoadind its realisatiofY.

® Groof, Lauwers, Singh, (2006), p.19.

®UN Financial Crisis Global Policy Forum,http:/www.globalissues.org/article/75/world-milita
spending#Spendingforpeacevsspendingforaacressed on 07/11/2013.

®" Eide, 2001, p. 36.

21



The right to education

For marginalized and ostracized gups of persons

3. INTERNATIONAL HUMAN RIGHTS FRAMEWORK AND
THE RIGHT TO EDUCATION

3.1Relevance of economic and social rights for margitiaed groups

It has been more than 60 years’ since the natibtiseoworld asserted with the help of
the Universal Declaration of Human Rights that ‘fge@e has right to education”.

Despite notable efforts under taken by countriesiad the globe to ensure the right to
education for all, still the world faces dauntingolplems, notably: mounting debt

burdens, economic stagnation, rapid population trpeaste discrimination and deaths
of millions of children from preventable diseasée$e problems constrain efforts to
meet basic learning needs, while the lack of ba&slacation among a significant
proportion of the population prevents societiesnfraddressing such problems with
strength and purpo$g.lt hampers the mobilisation of resources and sldasn the

progressive realisation of the right to education.

Amartya Sen says that we live in the world of alamu and opulence of a kind that
would have never been imagined a century®dgthere have been remarkable changes
beyond the economic sphere and it has been faedifay democratic and participatory
governance as the model of political organizatidancepts of democracy and human
rights have become part of life and other determimaof development as life
expectancy, literacy or maternity health, all acfrthhave withessed improvement. The
world has become more connected and come closeromigt in terms of trade,
communication, and commerce, but also in sharieggdand ideals. While this is one
side of the coin, we also live in a world that gl fof deprivation, discrimination,
destitution and oppressidf.Overcoming these problems is a central goal of the
economic, social and cultural rights. To countessth problems we need to work on
individual freedom as a social commitment. Therstieng evidence that economic and
political freedoms help to reinforce each othetheathan being hostile to one another.

The social opportunities of education and healthe caequires public action and

®world Declaration on Education for A I, 1996ttp://www.unesco.org/education/pdf/lJOMTIE_E.PDF
accessed on, 05/09/2013.

%9 Sen, 1999, p.xi.

O |bidim, p.xi.
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government’s intervention to complement individugdportunities of economic and

political participation and also help to foster thetoric of individual freedorft:

After the formation of the UDHR and until recenttiiere was more emphasis on civil
political rights than on economic, social and adtuights. Shedrack C. Agbakwa has
cited the view of Rolf Kunnemann, that economigialoand cultural rights are the only
means of self defence for millions of marginalised impoverished groups all over the
world. Even though there is an international rhetthat there should be of equal
relevance for civil political and economic, sociahd cultural rights, states have
nevertheless paid less attention to economic, ksomm cultural rights? The

concentration on civil and political rights was baturing the period of the Cold War
and economic, social and cultural rights were peeckas the concept of communism.
Philip Alston has argued that this skewed thinkmggulted in the negligence of
economic, social and cultural rights which leadotmr policies for education, health,

large scale unemployment and other maladies af tharld countries?

Agbakwa has pointed out that African states aré Isting with the nightmares of
colonial exploitation and the nightmares of slayettyey should take lead in the
enforcement of ESCR to cure the deplorable contitiof African citizend? Agbakwa
further says that the international community hag helped in developing the
economic, social and cultural rights but has rattetively hindered the development of
economic, social and cultural rigftsThe non-enforcement of economic, social and
cultural rights makes a mockery of the so calledividual autonomy. Research has
shown that the presence of social and economidsrighthe precondition of personal
autonomy. Hence it can be argued that the lacldo€a&tion leads to lack of autonomy,
as education not only imparts knowledge, which fisust for autonomous existence but
it also empowers human beings to take correct iesthat deals with their lives. Lack
of education deprives person from the understandirige impact of their decisions on

' Sen, 1999, p.xii.

“Agbakwa, 2002, p. 178.

3 philip Aston, quoted in Kumar, 2004, p. 247.
" Agbakwa, 2002, p. 178.

S Agbakwa, 2002, p. 204.
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their lives. The planning commission of India hablshed a report on the statewise
distribution of population of Scheduled caste, ittiééracy rate and per capita income.
It shows that the states that have a higher lijerate have higher per capita income,
too. The report of two states, Bihar and Kerala lba compared. The data shows the
impact of literacy rate on per capita income argl iamber of persons staying below
poverty line. It is quite clear that with 91% lidey rate, the per capita income of Kerela

is very high and the persons living under povartg Is also lower than in Bihar.

% Schedule Caste Below Poverty % Literacy
State | Per Capita In come Line Rate
Bihar 354.64 64 47
Kerela 430.122 22 91

Source: Planning Commission, New Délfi.

The aspect of illiteracy also hinders the accegastice in developing countries such as
India and Nigeria, where the poor are not even awdirtheir rights, enshrined in the
constitution for thent’

The African Commission on Human and Peoples’ Rigmis not developed any
comprehensive ESC rights jurisprudence under thigaktf Charter. Nonetheless in two
important caseurohit and Moore v The Gamb@ndthe Social and Economic Rights
Action Centreandthe Centre for Economic and Social Rights V Nigetlie African
Commission has demonstrated that the ESC righte yustifiable and also held that
economic, social and cultural rights are esseet&mhents of human rights in Africa.
The African Commission has also held that statetigsahave to take concrete and
targeted steps while taking full advantage of tleeiailable resources to ensure that

rights are fully realized in all aspects withouyatiscrimination’®

% Ministry of Social Justice and Empowermehttp://socialjustice.nic.in/statistics.phpccessed on
05/24/2013.

" Kumar, 2004, p.249.

8 Baderin & Ssenyonjo, 2010, p.53.

™ Ibidim, p.53.
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Agbakwa says that most African rulers are rich&nt their states and continue to
squander available resources. Thus, it is not ggant resources which is the first
problem for the realisation of ESC rights, but nitlibution or inequitable allocation
of resources. Richard Falk also argues that thel tWorld countries possess the
resources to eliminate poverty and satisfy basimdm needs if their policy makers
were so inclined and determined to eradicate thesic problems like hunger, illiteracy
or poor health conditioff. Hence it cannot be said that economic, social asdtliral
rights are not absolute and needs resources tmiche realized in totality rather it
needs a conviction of states and commitment foreffective implementation of ESC

rights.

At the national level, the supreme courts of soini® countries have shown that ESC
rights can be enforced through the courts. Thespmidence of the Indifhand South
African courts has been particularly instrumengeald the celebrated judgments in the
Grootbooni? andMazibuk§® cases by the South African court has shown tlaEBC
rights are justiciable and can be progressiveljized, too® Consequently there is a
discourse going on indicating that that all intéior@ally recognized human rights —
economic, social and cultural rights, as well ad golitical rights should be the subject
of the same individual complaints procedures. Itl wrovide the adjudication of
individual and group complaints against states utfte covenant (ICESCR). The heart
of this argument is that the states will act moesponsibly for the realisation of
economic, social and cultural rights rather nomieg it as elusive ideds. The
immediate challenge for all the support of econgmeaxial and cultural rights is how to

improve the lives of half the human race. Accordittg the UN Development

8 Agbakwa, 2002, p. 189.

81 Supreme court of India in the following casesarfais Coralie V The Union Territory of Delhi (1981)
1 SCC 608, Olga Tellis v Bombay Municipal Corp.(298 SCC 545; Shanti Star Builders v Narayan K.
Totame (1990) 1 SCC 520; Consumer Education anddRels Center v Union of India(1995) 3 SCC 42.
82 Republic of South Africa v. Grootboom. Case No.TCI1/00. 2000 (11) BCLR 1169 and Minister of
Health V. Treatment Action Campaign. Case No. CCT /028
http://www.saflii.org/za/cases/ZACC/2000/19.pdEcessed on 05/22/2013.

8 Mazibuko and Others v City of Johannesburg ande@t{CCT 39/09) [2009] ZACC 28; 2010 (3)
BCLR 239 (CC); 2010 4) SA 1 (CC) (8 October 2009),
http://www.saflii.org/za/cases/ZACC/2009/28.pdEcessed on 05/22/2013.

8 Baderin & Ssenyonjo, 2010, p.54.

% Dennis & Stewart, 2004, p.462.
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Programme, 3 billion persons live on less than daltars a day, and that is 20 % of the
world’s populatiorf® Many go to bed without food, health care, housingducation in

absence of economic, social and cultural rights.

According to the report of the Planning Commissoér2010, 323 million persons live

below poverty line in India, that is, 37.2 % of tmelian population. The huge part of
this population is Dalits who suffer not only ecamo disparity but also the stigma of
social discrimination. Although the government isnming several schemes and
programs to improve the socioeconomic conditionshef poor and marginalized, the
plight of the Dalits still remains largely unchangédt is reported that 80 % of Dalits

live in rural areas, 86 % are landless, 60 % apexdent on occasional employment
and only 30 % are literate. No other ethnic grougroup of persons in the world have
ever suffered like the Dalits who continue liveaingh the stigma of untouchablity

under the pretext of religioH.

Higher levels of poverty among marginalised grolgasl to poor levels of development
in terms of both education and health. In Indiee percentage of children who were
underweight, 54 to 56 % were Dalits and maternattatioy rates are highest in tribal
areas, where 65 % of Dalit women are anaemic cozdpd8 % of the general
population® It is true that a necessitous man is not a free. macording to data of
Nigeria’s National Bureau of Statistics (2010), grevailing relative poverty in Nigeria
Is 69 % and absolute is 60.9 %. The 67 % of soatstdfners are poor and this is the
geographical location where most Osu stay in N&f€riSimilarly, the traumas of
Indian Dalits are identical to Osus, 66 % of Dakte poor in Indid® Hence the
realisation of economic, social and cultural rigate an urgent need for the Dalits or
marginalised groups because these groups of peaserso poor that they cannot even

8 Dennis & Stewart, 2004, p.462.

87 Dallit Solidarity, http://www.dalitsolidarity.org/accessed on 04/05/2013.

8 Kabeer, 2006, p.6.

8 Business Day, 2012phnnie Carson, the US and Boko Haram
http://www.businessdayonline.com/NG/index.php/asiaizolumnists/36138-johnnie-carson-the-us-

and-boko-haram, Accessed 04/06/2013.

% International Dalits Solidarity networkhttp://idsn.org/news-resources/idsn-news/readlaftiwo-

thirds-of-indias-dalits-are-poor/128, accesead4/06/2013.
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afford to have bread two times on a daily basisbagva has reinforced his thoughts
with the report of the UNESCO which says that nalodevelopment hinges on the
abilities of the working population and their inmdwve skills and adaptable qualities
and it can be achieved by good education to theeais?' Accordingly the right to

education is the prerequisite for the wealth cogatind precondition of development.
Thus the enforcement of economic, social and alltights can provide the precious
space and numerous opportunities that would maatorm for the enjoyment of civil

and political rights more meaningful and politigasignificant’

Lack of access to services / decision making
Leads to

Poor education / health / status
Leads to

N

llliteracy / poor health etc - means that Dalits are
unable to earn as much money as others

Leads to

A

Increased poverty

Source - World Development book case study: thé Dahority in Indiee3

This chart shows how all the rights are intercoteet@nd inalienable to each other.
Lack of access to the services leads to poor edmcand health because there is no

participation of Dalits and minorities in decisionaking. Poor education and poor

%1 Agbakwa, 2002, p. 188.

2 Kumar, 2004, p.249.

*“World Development book case study: the dalit mityori  in India,
http://newint.org/books/reference/world-developmease-studies/inequality-dalits-in-indi@ccessed on
04/05/2013.
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health means less earnings for Dalits comparedaatkilled ones. Ultimately, this bias
enhances poverty overall and defeats the purposagdr freedom. The realisation of
economic, social and cultural rights is very impattfor the marginalised group of
persons. We cannot leave them in misery by sayiagthe rights will be implemented

according to the means of state.

3.2Progressive realisation of the right to education
Article 26 of the Universal Declaration of HumangRis is the first international
provision after the Second World War which has exp} recognized that everyone
has a right to education. Articles 13 and 14 of EBESCR are like an extension of
Article 26 that have reinforced the right to edimat Articles 13 and 14 can be viewed
as a codification of the right to education in inaional law’*

Article 2(1) of the CESCR, Article (1) of the CR@daArticle 1 of the Protocol of San
Salvador has acknowledged state obligations td thi right to education and defined
it as a ‘progressive obligatio®®. The CESCR Committee says in its general comment13
on the right to education that states parties hiaweediate obligations in regard with
the right to education, namely (a) to guaranted tha right to education will be
exercised without any discrimination of any kinddastates has the obligations to take
steps towards the full realisation of article®23b) the ability of guardians to choose
schooling that provides religious and moral edweatin conformity with the
convictions of those guardiafsOver the years, numbers of studies have beenfdone
the implementation of the right to education. Hoemvthere is relatively little
international case law available on this right afiuman right. It is because the
economic, social and cultural rights have been seesecondary rights compared to
civil and political rights. The vague wording, pragimatic nature and difficult

justiciability have given a second rank status t&SCR among courts and

% Baderin & Ssenyonjo, 2010, p.86.
% Nowak, 1995, p 255.

% UN DOC,E/C.12/1999/10, Para 43.
7 |bidim, Para 28.
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governments® There is no doubt that the standard of implementanentioned in the
International Covenant on Economic, Social and @alt Rights, “progressive
realisation”, has affected the “conceptualisatidntie rights and the process of
monitoring them®*The rights in ICESCR are subject to the concepproigressive
realisation enshrined in article 2(£f. The four key human rights obligations that arise
from a Article 2(1) of CESCR are (1) the obligatit;‘take steps’ by all appropriate
means, (2) the obligation of achieving progresgitke full realisation of ESC rights,
(3) the obligation to utilize the maximum of availa resources and (4) the obligation to

seek international assistance and cooperafion.

The first obligation to take steps is an immedmidéigation of the state, which can be
done through legislative or non-legislative stefisere is no doubt that legislative steps
are a more favourable and effective tool to enfditee ESC rights, since a sound
legislation provides a solid foundation to proteghts like education, housing or
food 1% Legislation is helpful in enforcing the right tae time of violation, and more
importantly, it can be instrumental for combatinge t formal and substantive
discrimination faced by the most disadvantagedraadyinalised groupS? Article 2(2)
and 3 of CESCR obligates states parties to enduneghts including the right to
education without discrimination and confirms tHaigation of non-discrimination as
an immediate right®® Thus state parties should immediately work for rgoteeing

non-discrimination and equal treatment in fulfigfithe obligation of education.

®Donders, Volodin and Unesco, 2007, p. 184.

% Audrey & Sage, quoted in Kumar, 2004, p. 250.

1nternational Covenant on Economic, Social and @alt Rights, Part 11, Article 2(1), UN
Documents Gathering a body of global agreemdritp;//www.un-documents.net/icescr.htnaccessed
on 05/02/2013.

Article2 (1) - Each State Party to the present @awnt undertakes to take steps, individually andugh
internacional asistanse and co-operation, espgatgibnomic and technical, to the maximum of its
available resources, with a view to achieving pesgively the full realisation of the rights recamgd in
the present Covenant by all appropriate meansudim) particularly the adoption of legislative
measures.

101 Baderin & Ssenyonjo, 2010, p.56.

19%bidim, p.56.

193 YN doc. E/C. 12/1/add.17(12 December 1997), fB&l4.

194 Ibidim, 268.
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“The progressive realisation component of the Cawménis often mistakenly
taken to imply that economic, social and cultuights can be realized only
when a country reaches a certain level of econale@lopment. This is neither
the intent nor the legal interpretation of this\pston. Rather, this duty obliges
all States parties, notwithstanding the level ofiamal wealth, to move as
quickly as possible towards the realisation of etoic, social and cultural
rights. The Covenant requires the effective anditable use of resources
immediately.*®°

The progressive realisation and the “available ueszs” standard are often used to
justify the non-enjoyment or violation of econonsocial and cultural rights. However,
as recognized in the Limburg Principles, this regmient obliges a State to ensure
minimum subsistence rights for everyone, regardidsthe level of states economic
development, and in no circumstances can it be péedeas a method for non-
compliance for poor Staté®® However states parties have an obligation to ivero
continuously the condition of ESC rights and almstej from taking the retrogressive
measures. Moreover the CESCR has imposed an abhigam states to take effective
measures for the achievement of CESCR goals. Eamgh goals can be progressively
realized, states need to take immediate stepshéofull realisation of the rightS! A

case of South African court can be well illustrabede —

In the casérootboom v Oostenberg Municipality and oth&gdge Yacoob has given a
very clear mandate about the minimum core obligatbthe state by saying that it is
the floor beneath which the conduct of the statestrmot drop if there is to be
compliance with the obligation. Each right has arimum essential level” that must be

satisfied by the states parti®8 Further, the court has said that “the state isiired to

1% OHCHR, Economic, Social and Cultural Rights, 20840,

1% |bidim, p.10,

97Sjtal, Getgen & Steven, Human Rights Quarterly,wioé 32, Number 2, p.267.

198 Government of the Republic of South Africa and éshv Grootboom and Others (CCT11/00) [2000]
ZACC 19; 2001 (1) SA 46; 2000 (11) BCLR 1169 (4 d@her 2000),
http://www.saflii.org/za/cases/ZACC/2000/19.htmtassed on 05/10/2013, Court has said like this---We
live in a society in which there are great dispasiin wealth. Millions of people are living in depable
conditions and in great poverty. There is a higleleof unemployment, inadequate social securityl an
many do not have access to clean water or to ateedpealth services. These conditions already ekiste
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take reasonable legislative and other measuresslage measures by themselves are
not likely to constitute constitutional complianddere legislation is not enough. The
state is obliged to act to achieve the intendedlt,eand the legislative measures will
invariably have to be supported by appropriate]-dieécted policies and programmes
implemented by the executive. These policies andnammes must be reasonable both
in their conception and their implementation. Thenfulation of a programme is only
the first stage in meeting the state’s obligatiomfe programme must also be

reasonably implemented®

This case is very important for the right to edimattoo, because, in relation to the
non-provision of primary level education, it is aafple that a court should not consider
budgetary limitations as a valid excuse. It is am@nt to check what limitations, such
as allowing for ‘progressive realisation’ of theght, are included in a section of
law/constitution relating to the right to educatioBince the Court did not feel
compelled to undergo a limitations inquiry for aakepositive right in Grootboom, it
follows that it would also not limit the right taabic education, a strong positive right,
even if the costs incurred were higfi.However the Committee on Economic, Social
and Cultural Rights has established that therenisifnum core content” with regard to

economic, social and cultural rights and that stagve obligations to fulfil thert?

when the Constitution was adopted and a commitriweatidress them, and to transform our society into
one in which there will be human dignity, freedond a&quality, lies at the heart of our new consotnal
order. For as long as these conditions continwexist that aspiration will have a hollow ring.” Rara 30
and 31 Court said like this —The concept of mininzore obligation was developed by the committee to
describe the minimum expected of a state in oml@&otmply with its obligation under the Covenantisit
the floor beneath which the conduct of the statestnrmot drop if there is to be compliance with the
obligation. Each right has a “minimum essentiakeléthat must be satisfied by the states partidee T
committee developed this concept based on “exterestperience gained by [it] . . . over a periodnofe
than a decade of examining States parties’ reports.

(31)The general comment is based on reports fuedisly the reporting states and the general comiment
therefore largely descriptive of how the stateseheemplied with their obligations under the Covenan
The committee has also used the general commeiat fizesans of developing a common understanding of
the norms by establishing a prescriptive definitidinimum core obligation is determined generaily
having regard to the needs of the most vulneratdemthat is entitled to the protection of the tigh
question. It is in this context that the conceptnafimum core obligation must be understood in
international law.

199 1hidim, Para 41.

110 Right To Educationhttp://www.right-to-education.org/node/668ccessed on 05/10/2013.

1 Kumar, 2004, p. 250.
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Philip Alston says that each of the rights ICESC&strbe given an absolute minimum
entitlement, in the absence of which a state party be considered to be in violation of
its obligations:'* At the same time, the realisation of the rights lmeen made

dependent on the availability of the maximum resesrr It is a state discretion what the
resources should be spent on and up to what exitaetdisproportionate expenditure
on other rights and ignorance of ESC rights caitenthe attention of courts and the
ESCR Committee. As an instance in 2009, the CESQPressed concern on

Democratic Republic of Congo’s 30 % budgetary atmn on defence and public
security. The Committee termed it as unbalancedyétadly allocation and ESC rights
have been ignored. Rather states have an obligatider article 2.1 of the Covenant to

spend money for the progressive realisation oE8€ rights-*

Thus to make progressive realisation more accoletdbe violations approach and
1986 Limburg Principles on the implementation af tCESCR can be helpful for the
progressive realisation of economic, social anducal rights. The Limburg Principles
have defined the violation of the Covenant as luriof the state to adhere with the
obligation contained in the Covenadht.The violation approach of Limburg Principles
has got further attention through the Maastrichid@lines, which have established
three types of obligations for the state: the d@il@n to respect, to protect and to fulfil
enshrined rights. Hence the Maastricht Guidelinesssed that a failure to perform

these obligations leads to violation of economicjal and cultural rights*

The Optional Protocol to the ICESCR has recentlferedl into force and it has
provided a major breakthrough in exposing the abukeked to poverty and
discrimination. In Article 2 of the Optional Protwcenables victims under the
jurisdiction of the sates parties to seek justiceemnedy from their violated economic,

social and cultural rights®

12 Kalantry, Getgen & Steven, Human Rights Quartértylume 32, Number 2, p.271.

113 Baderin & Ssenyonjo, 2010, p.64.

4% umar, 2004, p. 251.

15U.N. Doc. E/CN/.4?1987/17, and Human Rights Quirt&ol. 9 (1987), p. 122-135.

116 Optional Protocol to the International CovenanEmonomic, Social and Cultural Rights,
A/RES/63/117.
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The UN has adopted a number of instruments whiabvige protection against
discrimination. Many of these instruments also addrdiscrimination in the context of
the enjoyment of the right to education. Theserimsénts are quite pertinent for the

realisation of the right to education, especiatlyrharginalised and Dalits of the globe.

The first instrument to be discussed is the Congentgainst Discrimination in
Education adopted by UNESCO in 1960. The aim ofdbevention is to eliminate
discrimination in education and to promote quatifyopportunity and treatment for all
without any distinction based on race, colour digien. Article 1very clearly mentions
the term discrimination and obligations of the estahe term "discrimination” includes
any distinction, exclusion, limitation or preferenwhich, being based on race, colour,
sex, language, religion, political or other opinierational or social origin, economic
condition or birth, has the purpose or effect oflifying or impairing equality of
treatment in education and it is obligation of ¢&te to prohibit any type of deprivation
for person and group fpm access of the educatioth also ensuring quality
education’!’ Article 3 of the convention says in 3(b) that thehould be legislation to
stop discrimination in admission of the pupils idueational institution§'® This
convention is very important for marginalised greuh persons in accessing education
because it protects their rights and enables thenget education without any

distinction.

The other significant instrument is the Conventonthe Elimination of All Forms of
Discrimination against Women (CEDAW) from 1979. idke 10 of the CEDAW states
that States Parties shall take all appropriate oreas eliminate discrimination against
women in order to ensure equal rights for men aachen in the field of educatidn’® It
provisions for the equal access to career and Mmodtguidance and to education at all
levels, access to the same curriculum and exammstiand elimination of the

stereotype roles of woméf® This instrument is quite instrumental for women,

" Donders, Volodin and Unesco, 2007, p. 191.
118 bidim, p. 191.

119 Beiter, 2005, p.111.

12 umar, 2004, p. 254.
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especially from the class of marginalised and Baitnce women from this section face
double jeopardy, first of being women and secondbeing a Dalit. Thus this

convention takes us one step closer to the reialisaf the right to education.

The next instrument we can see is the Conventiath@iRights of Child (CRC) 1989. It
is a legally binding international instrument amdnicorporates a full range of human
rights. Article 2 of the CRC reinforces the prokidm of discrimination in any form and
emphasises that no distinction can be made bas#tkearhild’s family, religion, gender
or his social status. No child should be treatefhidy on any ground. Articles 28 and
29 of the CRC deal with the right of the child tdueation. Article 28 says that all
children have the right to a free primary educatod that the school discipline should
be administered in a manner consistent with a shildman dignity. It also talks about
the obligations of wealthy nations, that they sdolélp poor nations to achieve the
right to educatiort?! Article 29 stipulates that the education of thédrhn should be
based on the development of child’s personalitignta and physical ability. Once a
State party ratifies the Convention, it agrees @édbbund by a series of obligations to
ensure that all children are enjoying the rightsyno@ed in the Convention. Article 4
directs the State to undertake concrete stepshforeaalisation of the rights through

legislation and administration.

There are some regional instruments also which hesegnized education as a right.
The African Charter on Human and Peoples Rightsiglerl7); the African Charter on
the Rights and Welfare of the Child (Articlel't};the American Declaration of the
Rights and Duties of Man (Article 12) and the aidtial protocol to American
Convention on Human Rights in the area of economagial, and cultural rights
(Protocol of Salvador) (Article 13 the European Convention on the Legal status of

121 UNICEF, Fact Sheet A summary of the rights under €onvention on the Rights of the Child,

http://www.unicef.org/crc/files/Rights_overview.pditcessed on 05/05/13.

122 Felix Morka, Module 16, The Right to Education, Qircle of Rights: Economic, Social &Cultural

Rights Activism: A training Resource 5,

E]zte'fp:llwwwl.umn.edu/humanrts/edumat/lHRIP/circledntes/modulelG.htm:cessed on 05/05/13.
Ibidim.
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Migrant Workers (Article 14 and 15); and the franoekvConvention for the Protection
of National Minorities (Article 13 and 14}

Apart from these international and regional insteats, the Indian and Nigerian
constitutions have also been instrumental for ngkime right to education a reality in
their countries. Article 21A of Indian Constituti@ays that the State shall provide free
and compulsory education to all children of the afjsix to fourteen years. In Article
14, the Indian Constitution says that the statdl st deny to any person equality
before the law or the equal protection of the lamithin the territory of Indid?® It
clearly sets forward that there should be no disicration in accessing any right by any
citizens of India. The Nigerian Constitution sapsitis Chapter II, Article 18(1) that
Government shall direct its policy towards ensurihgt there are equal and adequate
educational opportunities at all levels and théieutd be free compulsory and universal
primary educatior?®

3.3 Legal Standards and their enforcement
Felix Morka harbors the view that legal standardstiee right to education constitute
primarily two components: enhancement of the actessducation on the basis of
equality and nondiscrimination and freedom to clkopsblic or private school and
content of the education, religious or mdrdlBoth aspects reflect the essence of the
right to education. Tomasevski says that therecctwel no right to education without
corresponding obligations for governmetffs.Hence the demanding nature of the
obligations dealing with the right to educationoistlined through a series of explicit
guarantees of the right to education in internaidmuman rights treaties, national

constitutions, and domestic laws. However, at |dagt components of the right to

124 (it
Ibidim.

2Right To  Education  Project, http://www.right-to-education.org/country-node/3&intry-

constitutional accessed on 05/05/13.

126 hidi

Ibidim.
127 Morka Felix, Module 16, the Right to Education, Qircle of rights: economic, social and cultural
rights activism: A training Resource 5,

http://www1.umn.edu/humanrts/edumat/IHRIP/circledlal®s/module16.htpaccessed on 05/12/2013.
128 Tomagevski, 2001, p. 13.
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education can extracted from various legal prowsion the right to education: (a)
equal enjoyment and equal access to educationabripymities and facilities (b)
compulsory and free primary education (c) generaigilable and accessible secondary
education, and equally accessible higher educ#étipfreedom of choice in education,
and freedom to establish private institutidfisThe CESCR, in its General Comment 13
identifies four elements of the state’s obligatiovith respect to the right to education
and these obligations can be easily structuredtheo4-A scheme where governments
have to make education available, accessible, talgepand adaptable. The 4-As are to
be respected, protected and fulfilled by the gowemt, as the prime duty-bear@rand

by using a participator

= mo child labour

= no gender disc imination

- neow disa bility disc rimination
= affirmative action to include
the nmost marginalised school
- within reac hable distance

To the specife: neads
= of the children
= to the local context
- changing needs
of socwty
= contributing to
gender equality

- safe buildings
= school in village
= emough teachers
- free text books and uniforms = pluraliatc
= ganitation facilities: = gquality education
= appropriate transport = gquality teaching

- relevamt

Source--4 As diagram © Action Aid'**

process this 4 A framework can become a tool ablenpeople to think through
what the right to education means to them, and eoengheir current reality to this
ideal context®?

129 Morka Felix, Module 16,the Right to EducationGircle of rights:economic, social and cultural tigh
activism: A training Resource 5,
http://www1.umn.edu/humanrts/edumat/IHRIP/circlefules/module16.htiraccessed on 05/12/2013.
130 Tomasevski, 2001, p. 13.

131 Right To Education Projedtitp://www.right-to-education.org/node/23dccessed on 05/10/2013.

132 Righ to Education Projedttp://www.right-to-education.org/node/226cessed on 05/10/2013.
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3.3.1 Availability
The availability of the education entails two obligns for the government: the right to
education as a civil political right, where goveemh has to give permission for the
establishment of educational institutions and ag@mnomic, social and cultural right
requires the government to set up funds for the &ed compulsory education for the
school-age childref®> When we speak about the facilities available fo tight to
education, primarily it stands for adequate stmegusanitation facilities, safe drinking
water, trained teachers, teaching materials, abdarlf. The Committee on the
Economic, Social and Cultural Rights observed ithétenya 1999 to 2002, the primary
schools have increased by 27 % and in Uganda, ltidren in formal education
increased from 3 to 5.3 million. This growth hagmevitnessed after the introduction
of universal primary education in Uganda and Ketilyean be seen that the inclusion of
many students has put enormous pressure on schipastructure and needs more
quality teaching staff* The case of Nigeria is highlighted by the UNICE#ich has
concluded that the increased enrollment has alsaten a challenge for the quality of
the education. It is not rare in Nigeria to seeesasf 100 pupils per teacher, sitting
under a tree in the absence of classrooms, andienage, there is only one toilet for
600 pupils in the primary school systéfDespite the political commitment of Nigeria
to reverse the years of negligence for the edutalti®ector and a significant increase of
the federal funding, investment in basic educatsostill low compared to other Sub-
Saharan countrigs?

There is an interesting case Rfv Inner London Education Authority, ex parte,Ali
where court examined the duty of local educatiaih@uity to secure sufficient places at
school for all children within the compulsory schage where children were deprived

of primary education because of a shortage of &at# It is an obligation of the state

133 Tomasevski, 2001, p.13.
134 UN DOC.E/CN.4/2005/50, Para 30.
izz UNICEF, http://www.unicef.org/nigeria/children _1937.htrakccessed on 05/10/2013.
Ibidim.
137 parliament, UK http://www.publications.parliament.uk/pa/ld2002@idgmt/jd031023/barnet-1.htm
accessed on 07/11/2013.
138 Right to Educationhttp://www.right-to-education.org/node/67dccessed on 05/10/2013.
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to make necessary infrastructure available forrdatisation of the right to education.
Education is a way to break the vicious cycle ofgrty and misery, but Dalits are not
allowed to access school. These children face anblatd conditions and sometimes
inhumane treatment. Ninety-nine percent of the tDdlildren come from government
schools that lack all the basic infrastructure litees. Dalit children cannot afford

private tuition or a private school that is consedegood; hence the quality of learning

is very poor for these childrér®

There are several legislative measures and affivenatction measures taken by the
Indian Government like reservation policies andtgador Dalits which have benefited
the marginalized. Government has initiated sevachkemes to boost the enrollment of
the children from the marginalized class of sogieduch as free distribution of
textbooks and uniforms and mid-day meal scheme (NMIt has improved the
school attendance since these things are major @oenps of school costé’ But many
studies have shown that these schemes are notyedisalibuted all across and most of
the time delayed* However the implementation of these policies scliemes is very
poor and there are some barriers for their effedtivplementation, such as reservations
and quotas that are only applicable in public sthoat in private. The Dalit Muslims
and Christians do not fall in the category of bemafy for the Government's
schemé®® The Committee on the Rights of the Child is quiterried about the

139 National Conference of Dalit Organisations, 2004i/lennium Development goals and Dalits,
http://www.wadanatodo.net/download/MDGs%20acrosd#fle/MDG%20Dalit%20Report/Reports/M
DGs%20and%20Dalits%20English.pdtcessed on 05/10/2013.

190 Mid-Day Meal Schemehttp://mdm.nic.in/ accessed on 05/12/2013, The Mid Day Meal is tbddis
largest school feeding programme reaching out tougfi2 million children in over 12.65 lakh
schools/EGS centres across the country. Mid Dayl Meachools has had a long history in India. In
1925, a Mid Day Meal Programme was introduced fisadivantaged children in Madras Municipal
Corporation. By the mid 1980s three States viz.a@j Kerala and Tamil Nadu and the UT of
Pondicherry had universalized a cooked Mid Day M&algramme with their own resources for children
studying at the primary stage By 1990-91 the numbierStates implementing the mid day meal
programme with their own resources on a universallarge scale had increased to twelve states.
“Lvjijapur, 2007, p.162.

12 \/ijapur, 2007, p.162.

143 International Dalit Solidarity Network: Eduaaii Dalits Access to Education,
http://idsn.org/fileadmin/user_folder/pdf/New_filg®y Issues/Education/DALIT_EDUCATION_IDSN
briefingpaper.pdf, accessed on 05/12/2013.
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widespread discrimination in school and has shoontern over the non-appointment

of special courts for dealing with wrongdoings agaDalits***

The Special Rapporteur on the right to education lilshore Singh has pointed out in
his report (A/HRC/17/29) that even if the primagueation has become free, it cannot
be universalized effectively in the absence ofritial support and cash transfers to the
families who fall under extreme poverty becauseepiyvand social exclusion remain
the major barriers for achieving the Education &bbr**®> The entire educational system
indicates that more efforts to be done by the guwent to ensure smooth and effective
implementation of the policies run for the marginadl to realize their right to
education. The responsibility to provide free ediocain the presence of the required
infrastructure is the prerequisite for the real@wabf the right to education. Finally, the
Committee on Economic Social and Cultural Rights $tated that a state party cannot
escape the unequivocal obligation to adopt a pflaacton on the grounds that the
necessary resources are not availafile.

3.3.2 Accessibility

In the 4-A framework, accessibility is the secorudigation of the state. Being a prime
duty bearer, state has an obligation to ensurestipgyment of the right to education
through guaranteeing access to existing educatiosétutions by all on the basis of
equality and nondiscriminatidi’ It means that governments must take efforts fer th
eradication of the racial or caste discriminatiamd &0 ensure parity in access of
education for all groups of persons. The CESCRiders in its General Comment 13
that accessibility has three overlapping dimensi8hs

“*UN Doc- CRC/C/15/Add.228, Para 27.

“SUN DOC: A/HRC/17/29, Para 60.

1UN Doc: E/C.12/1999/10, Para 6. and see also M&®dix, Module 16,the Right to Education, in
Circle of rightsieconomic, social and cultural figh activism: A training Resource 5,
http://www1.umn.edu/humanrts/edumat/IHRIP/circleflules/module16.htiraccessed on -05/12/2013.
1“TUN Doc: E/C.12/1999/10, Para 6, (b).

18 UN Doc: E/C.12/1999/10. Para 6, (b).
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3.3.2.1Non-discrimination
Education has to be accessible to all, especiblynost vulnerable groups, without
discrimination or on any prohibited grounds. Tonva&ehas also said that the access to
the schools should be guided by the principle of-dscrimination and by the principle
of international human rights law that is appli@afdr civil and political, and economic,
social and cultural rights, as well as to the gt the child. Non-discrimination is not
the matter of progressive realisation but has tcsémured immediately and fuft§’
There is an interesting case on discrimination iarsdys that government should take
care of both direct and indirect discriminationeTdase ofutism Europé/. France>®
was an opportunity to highlight the positive obtigas of the States and their impact on
the right to education. The plaintiffs claimed tHatance has failed in taking the
required necessary steps to ensure the right toatida of children and adults with
autism and this has lead to the violation of thghtrito education of persons with
disabilities and in their being discriminated agaihe Committee has recalled that the
Revised European Social Charter not only prohibitsct discrimination but also all
forms of indirect discriminatio®®* The case oManish& Ors vs Guru Gobind Singh
Indraprasthd>?is very pertinent and a case of direct discrimamativhere it was found
that 35 students of scheduled caste repeatedbdfail one subject but authorities of
that college never bothered to meet those studeriteow their problem. This apathy
resulted into loss of year for students and latevas found that those students were
victims of discrimination. They were intentionafigiled by the administration because
of their caste™® After intervention of the Delhi High Court thoseidents were passed

and compensated too by the administration.

199 Tomasevski, (2001), p.27.

1%0Complaint No. 13/2002, European Committee of Social Rights,
http://www.coe.int/t/dghl/monitoring/socialchartevmplaints/CC13Merits_en.pdf  accessed on
06/30/2013.

1 UN Doc.E/CN.4/2005/50, Para 57.

133 P.(C)N0.8340/2010,http://delhicourts.nic.in/Audanish%20Vs%20GURU%20GOBIND%20IN
DRAPRASTHA.pdf , accessed on 06/29/2013.

133 Infochange Human Rights, (2012)tp://infochangeindia.org/human-rights/analysisfdrcharyas-all-
caste-discrimination-in-higher-education.htiatcessed on 06/29/2013.
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Although discrimination should be immediately piated, it is still very much
practiced and hinders the right to education forrgimalized persons. The Dalit
children’s right to education free from discrimiivat is constantly undermined by the
treatment they receive in school. They are madsittat the back of the room, face
segregation from the upper caste children, and fysyematically get low grades in
their exams>* Teachers in India are predominantly from uppetecasid bring their
own understandings of the legitimacy of caste i@hat into the classroom when they
think that education to Dalits is like waste of éirand a threat for the society. Hence
they are assigned menial tasks such as sweepingclaading the classrooms.
Discrimination among Dalits by teachers is so ramplaat, as the study of B.K. Anitha
has shown, Karnatka, a state of India, called CaditKadu-jana’(Forest people) and
meant that these persons cannot be taught witheingbbeated®® This corporal
punishment is also one of the reasons for low énesit and attendance. These factors
are so inhuman that it leads to high dropout anédgga sense of inferiority and erode
the sense of dignity of the Dalit children. Suckatment has particularly negative

effects for children who are likely to be first geation learners’

Although the Indian Government has initiated selvethemes to make education more
accessible (and the mid day meal scheme is orteeof)t their poor implementation has
not yielded any positive outcome for the realigatad the right to education for the
marginalized. The study of Indian Institute of B&akbtudy, the most of the places where
the MMS scheme has been working are organized theaupper caste habitations,
where the entry of Dalits is prohibited or bannéd.the State of Tamil Nadu, this
activity is performed in a temple, where Dalits wanenter:>® It raises the immediate
question of exclusion of Dalit children from maiestm and defeats the purpose of the
government for the realisation of the right to eatien with the help of such schemes.

% viijapur, 2007, p.159.
155 Kabeer, 2006, p.11.
%6 \sijapur, 2007, p.159.
157 Kabeer, 2006, p.11.
158 Vijapur, 2007, p.162.
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3.3.2.2 Physical Accessibility

The CESCR says in its para 6(b) of General Commé&nthat education has to be
within safe physical reach, either by attendancesaie reasonably convenient
geographic location or via modern technology astétice learning” programni&’
Vijapur has mentioned that poor accessibility isoabne of the reasons for the low
literacy rate among Dalits. He says that the easgss to schooling has always been a
problem for Dalits especially in rural areas. Innyglaces schools are situated in
locations inhabited by upper caste who are hostilthe children of lower caste, and
sometimes they do not even allow them to enterhat wicinity*®® The report of
UNICEF based on Nigeria says, the distance to #a@ast school is a major hindrance
for accessibility of education. This is one of tauses of low enrolment, especially in
the North of Nigeria. Most parents do not sendrtbkildren, especially girls, to school
and prefer to send them to Qur'anic schools ratem to formal school$?

The Special Rapporteur has mentioned in his re@dHRC/17/29) that inadequate
public transportation can also be a determinarntofan excluding students from the
education system. Especially persons living in @q@gverty cannot afford to send their
children to remote areas without the public ance fteansportation. The threat of
violence against girls and the remoteness of salsakey factor to exclude them from
education:®* Governments indeed have human rights obligatioasallse primary
education should not be treated as a commodityteThas been a growing acceptance
of the necessity for governmental intervention @ning access to primary education

for girls 1

3.3.2.3 Economic accessibility

Education has to be affordable to all. This dimensif accessibility is subject to the
differential wording of article 13 (2) in relatioto primary, secondary and higher

education: whereas primary education shall be abigl“free to all’, States parties are

159 UN Doc: E/C.12/1999/10, Para. 6, (b).

160 Vijapur, 2007, p.158.

161 UNICEF, http://www.unicef.org/nigeria/childret937.html, accessed on 05/10/201.
162 UN DOC: A/HRC/17/29, Para 53.

163 Tomasevski, 2001, p.27.
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required to progressively introduce free secondamy higher educatiof?? The report
of UNICEF on Nigeria shows that many children dd atiend school because their
labour is needed to either help at home or to badditional income into the family.
Many families cannot afford the associated costsesfding their children to school
such as uniforms and textbooks. Even if they ennoichools, many do not complete
the primary cycle. The data says that, 40 % ofeN&n children aged 6-11 do not
attend any primary school and 30 % of pupils dropad primary school and only 54 %
transit to junior secondary schoodfs.In India, the government has initiated several
schemes to wipe out the problem of economic constsach as the free distribution of
text books and uniforms and the mid-day meal schdimieas improved the school
attendance since these things are major compooésthool costs. Abdul Quadir says
that the poor implementation of the schemes hasiwdgp poor children from their
rights and it has left very minimal impact on thght to education for marginalized
communities->® There are some other determinants, too, thattaffiecaccessibility is
poverty and growing population of Nigeria that putlot of pressure on both the
government and parents. Poverty is so rampantgeri that a guardian cannot afford
education of their children and they send theidldcan to Quranic School, and they
apparently risk falling into child labor or beggitfiy The original idea was for these
young children to be sent out from their homesedeceive Qu’ranic education in the
traditional way under the care ofraallam However, the system has been diverted from
its original objective and the children have becammeans of financial gain by their
substitute caregivers who send them to beg intiieets and to carry out other menial
jobs. This makes them vulnerable to different kinf$azards to health, physical and
psychological. The projected number of childrem iAtmajirai is 7 million*®® which is

a huge number and cannot be ignored.

164 UN Doc: E/C.12/1999/10, Para 6 (b), iii

165 UNICEF, http://www.unicef.org/nigeria/childret937.html, accessed on 05/10/2013.

166 Vijapur, 2007, p.162.

167 UNICEF, http://www.unicef.org/nigeria/childret934.html, accessed on 05710/213.

168 AbdulQadir A. Idris, The Almajiri System of Edhtion in  Nigeria Today,
http://www.gamiji.com/article5000/NEWS5956.htm, agsred on 05/13/2013. see also-

The Almajiri system of Education in Nigeria Todajstéry has shown that, this system started in the
11th century as a result of the involvement of Boralers in Qur'anic literacy. Over seven hundred
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3.3.3 Acceptability
Special Rapporteur has said that “the State igjedllio ensure that all schools conform
to the minimum criteria which it has developed adl\&s ascertaining that education is
acceptable both to parents and to children”. Thasent considers the right to choose
the type of education received and the right taldsth maintain and manage private
educational institution¥ It is not necessary for the government to prowiue free
transport, free textbooks, or school meals servioggrivate schools, too, which they
provide in public school. The Committee on the Reghf the Child recommends that a
State party should develop a program for the alloonaof educational or any other
benefits meant for children’s needs and rights shaiuld not be based on sex, caste or
any other discriminatory grounds because it leadsirjustifiable discriminatioh’’
Students and their parents have a full right tafrbe from the indoctrination or the
material that is incongruent with their religiouslibfs. The famous case of Nigeria
regarding private educational institutions has beempared with the freedom of
expression. The case Afchbishop Anthony O. Okogie et al. v. the AttorGeyeral of
Lagos:’* the Nigerian Court held that private institutiomsre abridging the freedom of
expression and the right of parents to “bring ugirtichildren to educate them in the
best institutions they can think of and in the hesditions and manners they think such
children should be educatetf? Acceptability is one of the important determinaitg-
A principle regarding the right to education. Eviérthe education is available and
accessible but the acceptability of education isrpor it holds a low quality, the
purpose becomes defeated. The scheme of the S$¥a(Shiksha Abhiyan) initiated

years later, the Sokoto Caliphate was founded jpatly through an Islamic revolution based on the
teachings of the Holy Qur'an. These two empiressimilar Qur'anic learning system which over time
came to be known as the Almajiri system. UnderAhmajiri system, during the pre-colonial days, the
pupils lived with their parents for moral upbringinAll the schools were located within the immeelia
environment from where the pupils came from. Than{bodio revolution brought with it some
modifications; the establishment of an inspectoddt®ur'anic literacy. The inspectors reportedcliy

to the Emir of the province, concerning all mattesiating to the school. It was argued that, gasod,
was the height of Qur'anic education in the northdigeria.

%9 UN Doc: E/C.12/1999/10, Para 6 (c),

" UN Doc- CRC/C/15/Add.228,26, Para 27.

112 NCLR 337 (1981), http://www.r2knigeria.org/PDi@jievAGLagosState.pdf, accessed on
05/13/2013.

72 Morka Felix, Module 16,the Right to Educationircle of rights:economic, social and cultural tigh
activism: A training Resource 5,
http://www1.umn.edu/humanrts/edumat/IHRIP/circleftules/module16.htraccessed on 05/12/2013.
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by Indian government is not very successful sih¢ecks budgetary resources and poor
quality of teachers and their low skills. The olipe of the SSA is to maximize the
enrolliment of Scheduled caste and Scheduled Tribeshools but it lacks the quality
part, since it talks enrollment not about completiand even this cannot be achieved
without fulfilling resource constraints and qualio§ teacherl:”® The similar story of
resource constraint can be seen in Nigeria. Thatgse challenge for Nigeria for
implementing the Universal Basic Education (UBEjhs conflict between the federal
government, state and local government over thelstii The financing of basic
education is the responsibility of states of thedefation and local governments.
However, the Federal Government has decided toverne in the provision of basic
education with two percent of its consolidated rexee fund. Still, the state and local
governments show reluctance over the spending monefie program called UBE®
On acceptability, the Indian Supreme Court hasrgizererdict in the case &tate of
Maharashta v Vikas Sahebrao Roundale and OtHérshat it is the power and
responsibility of government to ensure that edoca institutions conform to
minimum standards (safety, water, sanitation orlificgtions of teachers.) Without
meeting such standards, those schools would beeptable'’” Hence it is the primary
duty of the state to run and make the educatioriadla in an acceptable way without

hampering the projects in the absence of necefisaag.

178 UNICEF 2006, A: Social exclusion of Scheduled c@sildren from primary Education in India,
UNICEF, India

174 Madori Sarki Saleh Mahmoud, Education: Problemd ahallenges in Nigeria, what to be done?
Published on Sunday, 31 March 2013 05:00, Sunday ustTr
http://sundaytrust.com.ng/index.php/comment-dehatel 4-education-problems-and-challenges-in-
nigeria-what-to-be-done, accessed on 05/10/2013.

17> Universal Basic Education Commission (UBEC), Nigerhttp://ubeconline.com/#, accessed on
05/10/2013.

17°Supreme Court of India 11 August 1992, State of Mashta v Vikas Sahebrao Roundale and Others--
That this court has judicially noticed mushroomwgtto of ill equipped and under staffed unrecognised
institutions in Andhra Pradesh, Bihar, Tamil Nachd avlaharashtra States inparticular, though other
states too are of no exception. Obviously the fieldeducation is found to be fertile, perennial and
profitable business venture with least capital au#nd the instant case is one such from the $fate
Maharashtrahttp://indiankanoon.org/doc/1439334tcessed on 05/27/2013.

177 Right to Education Project, http://www.rightéducation.org/node/658, accessed on 05/13/2013.
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3.3.4 Adaptability
Article 29(1) (d) of the CRC says that “the prepiara of the child for responsible life
in a free society, in the spirit of understandipgace, tolerance, equality of sexes, and
friendship among all people.’* and Article 13 (1) of the ICESCR says that
“education shall be directed to the full developmehthe human personality and the
sense of its dignity*’® In fact Article 3 of the Convention of the Righi$the Child
talks about the best interest of children and aefsideline that policy makers should be
adaptable enough when they make any policy thatwffchildren and interests of the
children should be given prominence during policgking*®® Thus, the education
system should remain adaptable, taking into accthabest interests of the chift.
The education should be in mother tongue and ndawguage, else it excludes
significant numbers of students from getting ediocatlt is the estimate that 221
million children get education in a language défar from their native language. It

limits their development and weakens their fouratatf learning:®?

The report of the Human Rights Watch 2006, the Bpé&tapporteur on the right to
education noted that “teachers have been knowedtack that Dalit pupils cannot learn
unless they are beatetf® Discriminatory practices against Dalit childrereeised by
teachers may include corporal punishment, deniadogkss to school water supplies,

segregation in class rooms, and forcing Dalit ¢kitdto perform manual scavenging on

178 OHCHR, Convention on the Rights of the Child, rticle 29,
http://www.ohchr.org/Documents/Professionalintdmestpdf, accessed on 05/23/2013.

17 OHCHR, International Covenant on Economic, Socigand Cultural Rights,
http://www.ohchr.org/Documents/Professionallntdeestcr.pdf accessed on 05/23/2013.

180 OHCHR, Convention on the Rights of the Child, rtidle 3,
http://www.ohchr.org/Documents/Professionalintdmestpdf, accessed on 05/23/2013.

Article 3 (Best interests of the child): The béserests of children must be the primary concern i
making decisions that may affect them. All adulisidd do what is best for children. When adults enak
decisions, they should think about how their decisiwill affect children. This particularly appli¢s
budget, policy and law makers.

181 Ibidim, Article 3.

182 UN DOC: A/HRC/17/29, Para 63.

183 Center For Human Rights & Global Justice, HuiRaghts Watch,
http://www.hrw.org/reports/2007/india0207/india020mandrecsweb.pdf , accessed on 05/27/2013.
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and around school premis&8 This system needs to be changed and teachergidhul
more adaptable to new traditions. The corporal gunent should be immediately
banned and it is not in compliance with the rigbitshe child, either. It creates fear in

their mind for attending the class that leads tgpdyut and absenteeism.

The textbooks of India barely acknowledge the problof Dalits and the atrocities
committed against them. The inclusion of caste riignation in the textbooks
constitutes an official endorsement of this systdinere is another problem in the
Indian educational system which is that the authaf the teacher is rarely challenged.
Even if his lessons are not correct, pupils justorze them without asking for the
correct answet®> Hence school system should be more participatdrgre children
can ask and understand well their lessons. Howenare of the above aspects of the
right to education can be achieved without the tatality of the education to the best
interest of each child.

184 International Dalit Solidarity Network: Eduaaii Dalits Access to Education,
http://idsn.org/fileadmin/user_folder/pdf/New_filg®y Issues/Education/DALIT_EDUCATION_IDSN
briefingpaper.pdf, accessed on 05/12/2013.

18 Vijapur, 2007, p.163.
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4. Universal and free primary education for marginalised persons

4.10bligations and State dedications

The Committee on Economic, Social and Cultural Bidihas concluded in relation to
Article 2 of the ICESCR that each party has to utade the steps individually or
through international assistance with maximum adé resources to achieve the rights
progressively mentioned in the Covenant by all appate means, including adoption
of legislative measures. The States Parties haveldo guarantee that the rights
enunciated in the Covenant will be exercised withamy discrimination based on race,
religion or sex®® The “progressive obligation” of the Covenant feen mistaken and
inferred that once a state reaches a certain l&vetonomic progress then that state
must realize the rights established under the Caverhis is not the intention of this
clause but it instead obliges all the states to enmumediately and as quickly as
possible to realize the economic, social and calltughts without considering the
national wealth of the country. Hence this clauseutd never be interpreted by states
as a deferment mechanism in absence of resotifcEseraison d'étreof this clause is
that every state, no matter how tough is its ecoaaundition and how low is its
present level of primary school infrastructure, htake immediate and careful planned

action to ensure the availability of primary edimatas a matter of right for aff®

It is the norm that everyone has the right to etlagawithout non-discrimination and

with equal opportunity. On the contrary, in manyicwoies the degree of realisation of
these norms is influenced by the structural factora given society. The structural

factors include socioeconomic and cultural develepinand the economic condition of
the family, discrimination against marginalized gpe and treatment of disadvantaged
persons within society. These structural problemsunt to, what may be called, forms
of static discrimination. These structural factsteould be taken into account when

States intend to implement the right to educatfdn.

18 Fact Sheet N0.16 (Rev.1), A/lconf.157/24, parthipc lii.
187 |bidim, part 1, chap. lii.

18 Coomans, 1994, p.128.

189 |bidim, p.127.
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The realisation of the right to education needefort from the government to make
education available and accessible. It is a pasitbligation of the state to make
education universally available regardless of dgeguage, social or ethnic origin. It
has been laid down in Article 13 of the ICESCR dhine obligation of the state to
make education available in a non-discriminatoryywa In order to realize the
normative content of the right to education and ¢beresponding obligations of the
state, Cooman has suggested to follow the Eidefgsoagh of three level of state
obligations, which consists in obligations of goweent and that is ‘to respect’, ‘to
protect’ and ‘to fulfill' under their jurisdiction’® Each of these legal responsibilities
can take on more specific obligations of "condu('g. action or inaction) and
obligations of "result” (e.g. ends). To ensure tlalisation of the right to education
especially for disadvantaged or marginalized pessatates should work on these
obligations:

To respect the right to education by avoiding any action tpatvents children in
accessing the facilities of school and stopping taste-discrimination by strict
implementation of law.

To protect the right to education by adopting the necessargsores to eradicate the
barriers to education imposed by individuals frdma tpper caste on the persons from
marginalized communities, for example, cultural rigss to education or violence
against marginalized.

To fulfill the right to education by ensuring that educaisoavailable and accessible
for all, i.e..- not only for the rich and elite bigther equally available to the poor and
Dalits t00™®? In General Comment 13, the Committee has pointedtimt the states
obligations to ensure that communities and famisiball not be dependent on child
labor and that education shall be promoted by staterder to stop child labor and, in
particular, its worst type of manifestations. Italso a state obligation to remove all

1%Coomans,
http://www.uu.nl/faculty/leg/nl/organisatie/departenten/departementrechtsgeleerdheid/organisatie/ond
rdelen/studieeninformatiecentrummensenrechten/patiiis/simspecials/18/Documents/18-03. pdf
accessed on 06/23/2013.

hbidim.

192 UNICEF, UNESCO, 2007, p.39.
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stereotype discrimination based on caste, sex odegethat impedes marginaliged

children from the prospect of accessing educatidn.

In order to make the right to education progredgivealized, the state needs to make
some strategic plans, which includes time frameterintroduction of accessibility to
and availability of primary and secondary educafmenmarginalized children, raise in
the quality of education and necessary legisldorthe protection of children’s right in
schools. Hence time frame is very important fotisgtany target and for monitoring its
achievement. In General Comment 13, the Commiteee dlso discussed about the
international obligations for the realisation okthight to education. The role of the
United Nations agencies is of special importanceelation to the realisation of article
13. The UNESCO, UNDP, UNICEF, ILO, the World Batike International Monetary
Fund and other bodies of the United Nations systkould enhance their cooperation
for the implementation of the right to educatiortta national level. In particular, the
World Bank and IMF should pay greater attentionttie protection of the right to
education in their lending policies, structural iefinent programmes and measures
taken in response to the debt criSisTherefore it is the obligation of states to mahe t
right to education a reality for all without ignog the support of international
stakeholders. One of the prerequisite in realizimgright to education is the presence
of political will and commitment. In many countrjegood policies have been
formulated and exist on paper but their impleméonais very weak®® Going forward,

it will be shown for India and Nigeria that how tpelicies are poorly implemented and
how the human rights based approach can facilitatémplementing the right to

education for marginalized and Dalits in a bettayw

193 J.N. Doc, E/C.12/1999/10, Para 55.
194 |bidim, Para 60.
1% UNICEF, UNESCO, 2007, p.41.
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4.2Political and economic environment

There is a question of how the right to educatian lse made possible in the context of
fluid economic strategies and especially where ghatrategies offer different
opportunities for different groups and personss # tough question to find out that how
to ensure the right to livelihood without compromg right to education of
marginalized children and particularly the elimioat of child labor without
compromising the economic position of poor housg$itbf The indivisibility of other
rights is nowhere more apparent than in compareducation, where the value of
education is impacted by different actors and ddpeso much on opportunities and

freedoms available for the realisation of this tigh

There is a variety of factors like economic vuliglity, insecure livelihoods, social
discrimination and political marginalization thabapes the educational program in
India and NigeriaPoverty is the biggest determinant that producégrosubhuman
conditions for the poor and marginalized persohsat teads to the absolute human
rights violation, like child labor, child marriagejigration, internal displaced persons
etc. All of them are directly proportionate to tipeality of education. The political and
economic environment of the country should be coivduto the realisation of the right
to education for the marginalized persons. Halfteebapproach can take the country to
some distance but the achievement of the goaltipessible. For the full realisation of

the right to education needs more determined palitvill and economic courage.

The deprivation of economic, social and culturghts should not be considered as the
result of natural conditions ordained by God oefdklso the poor persons should not
be blamed for their plight, on the charge of bdemy or reckless rather governments
should take affirmative action to plug the gaps foe effective realisation of all

economic, social and cultural rigHt€.Children from the elite and rich persons have

19%Ramya, 2003, 'Right to Education’: Opportunitiesl &hallenges1, Published by: Sage Publication,
http://ced.sagepub.com/content/1/1/76.full.pdf+htackcessed on 06/04/2013.

9Ravindran, Module 1, Developing a rights-based pessve, in Circle of rights: economic, social and
cultural rights activism: A training Resource 5,
http://www1.umn.edu/humanrts/edumat/IHRIP/circletrales/modulel1.htm, accessed on 05/12/2013.
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always access to education and a platform for thefrsonal development. It was the
marginalized and poor persons who were deprived free and compulsory education.
The Indian government has come up with the rightdocation as a fundamental right
in continuation Nigerian government has also m@eprimary education compulsory
for children in their country. The right to educaticarries lot of expectations on the
part of marginalized persons; they see it as atmaome out of the vicious cycle of
poverty and social exclusion but before realizing tireams of marginalized person’s
government needs to take care of other factors #iese act like a hindrance in the

effective realisation of the right to education.

Some factors can be highlighted that cause biggeson in implementing the right to
education judiciously for the marginalized persofise first and significant reason for

marginalization is

4.2.1 The lack of arable land

Most of the Dalits are working in agriculture ardht is the primary source of their
income. They always work in arable areas as bondage temporary labor. Lack of
agricultural land for the production of their owaofl is the major barrier for their
progress. Dalits have become economically vulneraid their weak position is
exploited by the upper castes. Their political egmn is exploited by the police and
politicians too. The report of National Campaign Dalit Human Rights (NCDHR),
from 1948 to the 1970, 34.9 million acres of landswdistributed among farmers and
only 0.5 % was given to DalitS® The NCDHR has further shown the political
exploitation of Dalits, as an estimated 30 millioectares of plough-able surplus land
was available to Indian government while out oft tlealy 7.5 million acres have been

declared surplus by government and a small churikisfsurplus lands only was given

198 National Campaign on Dalit Human Rights,(2006)eAtate Report to the Joint 2nd to 5th Periodic
Report of the State Party (Republic of India) te @ommittee on Economic, Social and Cultural Rights
On the Implementation of International CovenantEmonomic, Social and Cultural Rights (A Periodic
Report Submitted by the State Parties under Adiclé6 and 17 of the Covenant),
http://www?2.ohchr.org/english/bodies/cescr/docginfjos/INCDHRFinal.pdfaccessed on 06/10/2013.
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to Dalits. A large portion of lands were sold to ltimational companies for a very
cheap price. Later, the construction by multinaslenon those lands created vast
number of internally displaced Dalt® In 2004-2005, there were only 20 %Dalits,
who had cultivating lands and the rest of them vagpacultural labourers or migratory
workers®® Inadequate access to fixed capital asset, leadexeptionally high
dependence of the Dalit households on manual wagsut. In 2000 the wage labour
households account for 61.40 % Dalit householdsumal areas and 26 % in urban
areas, compared to 25.50 % and 7.45 % other holais&fibThe limited access of land
and paucity of capital because of the discriminafmlicy of government has resulted
in larger poverty rather than in the dream of th¢ &f larger freedom. Government
should ensure the social security and food sectoityhe landless Dalits so they can
think about sending their children school for edioca This ideology is also supported
by AbrahamMaslow, who say$at the most basic needs are the need for water, ai
food, and sleep because they are vital to survAsthese needs are the most basic and
instinctive needs in the hierarchy, because alldseeecome secondary until these
physiological needs are nf&t. Therefore, the focus of government should be @n th
equitable distribution of land to Dalits so theyw@aow their own crops and freely send

their children for education, too.

4.2.2 Migration
Migration is a problem concurrent with the problehland. Marginalized persons
without their own lands like Dalits are not ablectdtivate their own crop and they cannot
sell it to the market. This is combined with theited employment they get in smaller

villages. Hence they have to migrate to biggeresitior continuous source of income.

199 pidim.

290 Kethineni & Humiston, (2010), p. 115.

215 khadeo, Economic Exclusion And Poverty: Indiarpdtience Of Remedies Against Exclusion,
http://conferences.ifpri.org/2020Chinaconferencéfpdnilac_Thorat.pdfaccessd on-06/11/2013.

292 Maslow, 1943, A Theory of Human Motivation, Classin the History of Psychology An internet
resource  developed by Christopher D. Green York véhsity, Toronto, Ontario,
http://psychclassics.yorku.ca/Maslow/motivation.herecessed on 06/11/2013.

The Theory--This theory highlights the importance of underdtag how people behave and function in
order to motivate them. Maslow discovered fiveelswf needs that people experience: Basic bicdbgic
(Psychological) needs, Safety needs, Social néagts(Esteem) needs, Self-actualization neddsrder

to climb up the scale of needs, it is necessarypbaple complete level one first. People’s ultiengoal

is to reach the level of self-actualization.
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Marginalized persons also get much less suppom financial institutions, since they
do not provide easy loans to this section of pessom the absence of loans, Dalits
cannot start their own enterprises. Hence the gistances force them to migrate from

one place to another.

Occupational pattern across social groups
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The graph shows that most of the marginalized persof India are involved in
agricultural labor and it is not a promising pasadifor them that can offer an
employment whole year. Economic vulnerability leadsmny families to adopt
migration as a strategy. Sometime parents alsadectheir children in migration, so
they can work alongside them and contribute tolithedihood of the family. Migration

is never a scheduled phenomenon, but it can takee@ny month of the year, while
schools work as per their fixed calendar. Hencedt&dren who migrate with their
family most of the time do not get access to schaobther areas. Even if children get
access to the school, they are often discriminagginst among class fellows, and due

to weak economic conditions their parents canrgsitffor the equal treatment of their

203 sadana, 2009, Dalit Children in Rural India: IssiRelated to Exclusion and Deprivation, Indian
Institute of Dalit Studies, http://www.dalitstudiesg.in/wp/0905.pdf, accessed on 06/03/2013.
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children®®* The Government has initiated a scheme NationalaREmployment
Guarantee Act (NREGA), to stop the influx of migoat towards bigger cities. The

Gazette of India has defined this act as follows:

“An Act to provide for the enhancement of liveliltbeecurity of the households
in rural areas of the country by providing at leaste hundred days of
guaranteed wage employment in every financial yeavery household whose
adult members volunteer to do unskilled manual vaoét for matters connected

therewith or incidental theretg®

However, after the launch of the scheme, a natidewsurvey was conducted across the
nation after six months and it was found that adlly% of persons registered to this
scheme have got their job card, in few states @n¥ persons were aware about this
scheme. Another report of the Indian governmentcatds that in 2006-2007, only
three states were able to spend half of the monendy the central government for
the schemé® Although the nature and the intent of the progiamuite appreciable
since it ensures the right to work and provides dosocial safety net for poor and
marginalized it needs more homework for the sudaksaplementation of the project.

It is certain, once this scheme it will be effeetiv worked out, will be quite

instrumental in stopping migration and helping nr@atized in earning their livelihood.

204 Subrahmanian, 2003, 'Right to Education: Oppdtigsr and Challengesl, Published by: Sage
Publication http://ced.sagepub.com/content/1/1/76.full. pdf+hiaacessed on 06/04/2013.

2% The Gazette of India, REGIS~RED NO.D L-(N)O4/0@D/@03~5, http://nrega.nic.in/rajaswa.pdf
accessed on 06//11/2013) see also- Under thisulgmperson who is above the age of 18 and resides i
rural areas is entitled to apply for work. Any dpaht is entitled to work within 15 days, for asnya
days as he/she has applied, subject to a limiD6fdays per household per year. Work is to be gdemi
within a radius of 5 kilometers of the applicantsidence, if it is beyond 5 kilometers, travebaiince
has to be paid. Workers are entitled to the steyuttinimum wage applicable to agricultural laborgrs
the state, unless and until the Central Governmetities a different wage rate. There are provisitor
timely payment of wages within a weeks’ time; unéogment allowance; worksite facilities as clean
drinking water, emergency health care etc.; pg@igdn of women to ensure one third of beneficate

be women; penalties for contravening with the mimnis of this Act; implementation of this Act to be
monitored by a State Employment Guarantee Council.

208 National Campaign on Dalit Human Rights,(2006)eAfiate Report to the Joint 2nd to 5th Periodic
Report of the State Party (Republic of India) te @ommittee on Economic, Social and Cultural Rights
On the Implementation of International CovenantEmonomic, Social and Cultural Rights (A Periodic
Report Submitted by the State Parties under Adiclé6 and 17 of the Covenant),
http://www?2.ohchr.org/english/bodies/cescr/docginfjos/INCDHRFinal.pdfaccessed on 06/10/2013.
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4.2.3 Child labour and Trafficking
Poverty is the root of child labour. Nigeria‘'s poyehas spread and deepened after the
end of the oil boom and it has resulted increaseld tabor. The poverty rate has gone
up from 27.2 % to 65.6 % from the year 1980 to 19Bte approximately 150 % of
increase in poverty, coupled with Nigeria’'s explesgrowth in population caused a
rapid growth in urban migration. Children‘'s wages) contribute up to one-third of
household income; child labor is therefore an ingor way out of poverty for some
families?®” According to the figure of 2000-2001 there arenilion working children
in Nigeria who are often forced into long hours afahgerous situations that are not
developmentally appropriafé®

Child labor distribution by branch of economic activity, 5-17 years old

Mot defined
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Services
(25.6%)
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Industry
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Source-ILG®®

27 Jones, Marshall, Cooke and Akinrimisi, Promotingesgies between child protection and social
protecton in Nigeria, Overseas Development Instjtut
http://www.npc.gov.ng/vault/Social%20Developmentifpting%20synergies%20between%20child%20
protection%20and%20social%20protection%20in%20Nbégedf, acessed on 06/09/2013.
208 |l

Ibidim.
2910, http://www.ilo.org/ipec/facts/lang--en/index.htmccessed on 06/11/2013.
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According to the National Sample Survey Organizatieport of 1999-2000, there are
approximately 10 million child laborers in Indiadamaccording to unofficial sources
there are more than 100 million child laborersridid, most of whom are employed in
the agricultural sector. This data also shows Waidwide agriculture is the biggest
employer of child laborers. Child labor laws, wagesl safety standards are in place in
both countries, but it is not monitored by the estatnployees because employers bribe

them?*°

There is another problem of child trafficking indla and Nigeria that plagues the
prospect of education of children. Girls’ uniquenaductive capacities make them even
more valuable to traffickers. In early June 201Mera30 adolescent girls were rescued
from a Nigerian baby factory where they had bedd hestage. The girls, aged 15-17,
were imprisoned and forced to sell their babiesiiThabies are sold in up to $ 6,400,
and they are mostly illegally adopted and ironigathale babies are prized and fetch
higher prices! The data of ILO estimates that in 2005 there v@&@000 to 1,225,000
children involved in forced labor as a result affficking.2*? It is pertinent to mention
that both India and Nigeria have not ratified th® Iconvention No.182 (1999) on the
Worst Forms of Child Labd™® It shows the seriousness of the states about the
elimination of the worst type of child labor. Sinteese are the barriers for the effective
implementation of the right to education for therginaalized persons. As the poor and
marginalized are more prone for child labor andngeirafficked, the governments
should take stringent actions to stop child labotisat the dream of education can be
fulfilled.

210 National Campaign on Dalit Human Rights,(2006)eAtlate Report to the Joint 2nd to 5th Periodic
Report of the State Party (Republic of India) te @ommittee on Economic, Social and Cultural Rights
On the Implementation of International CovenantEmonomic, Social and Cultural Rights (A Periodic
Report Submitted by the State Parties under Asdiclé6 and 17 of the Covenant),
http://www?2.ohchr.org/english/bodies/cescr/docginfios/NCDHRFinal.pdfaccessed on 06/10/2013.

211 Jones, Marshall, Cooke and Akinrimisi, Promotingesgies between child protection and social
protecton in Nigeria, Overseas Development Instjtut
http://www.npc.gov.ng/vault/Social%20Developmendipting%20synergies%20between%20child%20
protection%20and%20social%20protection%20in%20Nbégedf, acessed on 06/09/2013.

412 |LO, Trafficking in children,http://www.ilo.org/ipec/areas/Traffickingofchildréang--en/index.htm
accessed on 06/11/2013.

213 pidim.
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4.2.4 Quality of Education

Primary enrolment and gender parity have improvetdth countries but it is not the
real indicator of success as it only provides aup& of the number of children
registered in the school. It does not say anythingut school attendance and quality of
education. Studies have shown that at least halthef children finishing primary
education are not able to read and write or do lsimpathematicé** Program for
International Student Assessment (PISA) has alswishconcern over the quality of
education in Indi&® The quality of education and learning outcomes argerious
problem for both India and Nigeria. Armed conflietsd natural disasters also constitute
problems for the poor quality of education, whicashseriously and in particular
impacted marginalized children of the regfoh It has been witnessed in Nigeria that
the content of the education is not relevant fer dbmpetitive job market and, hence it
does not yield skilled man power. Various studieaducted in Nigeria have shown
clearly that there are low academic achievementsngnpupils in such basic skills as
literacy, numeracy and life skills. There is neitgeod governance mechanism in the
schools nor equitable resource allocation. Everréseurces allocated are no properly
utilized and the infrastructure required for detiwef quality education in Nigeria

especially in public schools and in the rural aisdamentably poof*’

The quality of education varies from state to statd from district to district in India.
The poor quality of education can be attributedntany reasons, such as the poor
physical infrastructure of schools, untrained teasland their absenteeism, the children
and pupil ratio is very high and old and traditibveay of teaching that lacks
participation’’® Sometimes teachers feel that their working coouiti are not
conducive to better teaching methods and mosteotithe they are compelled to teach

24 save the Children, 2008, The Convention on thehRigf the Child and Quality Education,
http://www.crin.org/docs/qualityeducation.paiccessed on 06/12/2013.

215 program for International Student Assessment (fpISAtp://www.oecd.org/pisa/ accessed on
06/13/2013.

“%save the Children, 2008, The Convention on the ®ighf the Child and Quality Education,
http://www.crin.org/docs/qualityeducation.pdiccessed on 06/12/2013.

217 |gbuzor, 2006, FINANCING QUALITY BASIC EDUCATION N NIGERIA, ActionAid
International Nigeriahttp://www.dawodu.com/igbuzorl7.htraccessed on 06/13/2013.

18 Artis, Doobay and Lyons, 2003, p.12.
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more than one grade at a time. They are also saedpogdischarge the duty of Mid-Day

Meal and other schemes run for children by govermité

However the government of India has started mahgmees to improve the access and
qguality of education and currently there are 130estes run by the government
including Mid-days Meal, Sarv Shiksha Abhiyaan, @pen Blackboard etc. These
schemes have been launched to encourage the esmblivh poor and marginalized
children in schools. These programs have reducedattess cost to school for the
children and their parent which has resulted ingt met enrollment ratio for children.
The report of UNICEF says that the interventiorgofernment has yielded a positive
result in Net enroliment in both the countries. T™N&t enrollment for boys and girls in
Nigeria is 66 % and 60 %. On the contrary the sdapnschool Net enrollment ratio is
only 29 % for boys and 22 % for gif§’ India presents a similar story as the primary
net enrollment ratio for boys is 97 % and for gid94 % but the secondary school net
enrolment ratio is 59 % for boys and 49 % for dfiffsThis data shows the lucrative
scheme of governments that has pulled the childesk to primary school but in the
absence of promising quality and lackluster infradure, it has resulted into less
secondary enrollment ratio. 99 % of Dalit childremme from public schools and in
some states like Bihar only .04 % of children fr@malit community goes to private
school and in Nagaland 0 % children from Dalit comnity goes to private schot?
Public school lacks basic infrastructure, teactard teaching aid. In contrast, it is
common for non-Dalit children to go to private tuhg or to get private education. The
motivation to do so comes from the fact that mastnary government schools are
considered low quality. Few Dalits are able to ascsuch supplementation to their
education; this enhances the education gap. Onod#lesh) discrimination continues to
hinder the access of Dalit children to schoolingwadl as to affect the quality of

219 Ipidim, p.13.

22UNICEF, Nigeria, http://www.unicef.org/infobycountry/nigeria_statist.htm|  accessed on
05/24/2013.

221 UNICEF, India, http://www.unicef.org/infobycountigdia_statistics.html, accessed on 05/24/2013.
222 National University of Educational Planning and ndidistration, Elementary Education in Rural
India http://www.dise.in/Downloads/Publications/Publicai$%20201112/Elementary%20Education%20
in%20Rural%20India.pdiaccessed on 05/23/2013.

222 bidim.

59



The right to education

For marginalized and ostracized gups of persons

education they receiv&® It shows the importance of quality education foaliD
children because most of them go to public schadl with a low quality the right to
education cannot be realized for marginalized. Harethe question of quality remains
a challenge for the Indian government and need® mpolitical commitment to ensure

better quality.

The perspective that makes quality education maitaevable is high pupil, student
ratio and the low quality of teachetEvery Child Needs a Teacher” is the slogan of the
2013 Global Action Week on Education for All, whi¢dbcuses on the vital role of
teachers in reaching education goals. It can lblsa that “Without teachers a school
is just a building?* The importance of a good teacher and correct mepabas been
significantly highlighted in several cases in Indig the courts, which have also
acknowledged the importance of good teacher in nga&ijust society and for building
the nation. Teacher and their importance got immieeand have been highlighted in
cases such a8hmedabad St. Xavier's College SocietyState of Gujarat, Andhra
Kesari Educational Society. Director of School Education, State of Maharashira
Vikas Sahebrao Roundale, St. John’s Teachers hgimmstitute (for Women). State

of T.Nand N.M. Nageshwarammas. State of A.P.and recently reiterated iAdarsh
Shiksha Mahavidyalaya and othersSubhash Rahangdale and oth&sTo make the
education more participative, there should be mreseof more teachers from Dalit
community. Currently there are only 15.10 % mald ar01 % female Dalit teachers
out of the total universe of teachers are in I1ifidt has been shown in earlier chapters

2 Artis, Doobay and Lyons, 2003, p.14.

224 UNESCO, Global Action Week, http://www.uneseg/pew/en/education/themes/leading-the-
international-agenda/right-to-education/single-
view/news/global_action_week_we_will_not_meet_oduaation_goals_without_teachers/, accessed on
06/06/2013.

225LawNet.Inattp://www.lawnotes.in/National_Council_for TeachEducation_and_another Vs Venu
s_Public_Education_Society and_Others#ixzz2VpBB4p8bessedn 06/10/2013.

Acquisition of knowledge and obtaining of necesdaaining for imparting education have their immens
signification. The secret of successful teachingpiseach accurately, thoroughly, and earnestly arel
may fruitfully add that accuracy and thoroughneas be achieved by cultivated education, matured
training and keen intellect. That is why teachirgcdimes a teacher’s passion and religion. A good
teacher, in a way, represents country’s orderliization. A teacher is expected to kindle interiesthe
taught by method of investigation, incessant imaldon of knowledge and demonstration of experience
that is replete with intellectual pragmatism.

228 bidim.
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that the teachers from upper caste do not treathildren from marginalized group
with equal dignity, in that case government shaddpt a policy where they teachers of

marginalized communities are getting preferenaeanuitment.

4.2.5 Reservation- boon or bane
The government of India has implemented the poliéy“reservatio’” for the
Scheduled caste and Scheduled tribes. They arPdhts of India and actually need
reservation as a tool for their social protectidowever, this reservation system has not
left much of impact on the marginalized persondnafia. This is partly because the
system is applicable only by the government secioid it needs skillful manpower.
Hence several jobs are left out and go vacant semte of qualified workéf® Low
commitment of political will is also a reason fastrilling all the posts because there is
a parallel pressure from the upper castes on gmerhfor not filling all the posts
meant for Dalits. The 54 % of Central jobs remaatant and ironically 88 % public
sector jobs go vacant in absence of skilled and¢aed Scheduled caste candidate.
This policy is very good and in the interest of giaalized persons. However, it raises a
question from the policy makers and the caretaéithis policy that this reservation is
for whom? When there is no proper primary educatigailable for the marginalized
children and the infrastructure and the quality rdd support the lower strata of
society, how can we expect that there will be ehoggalified candidates to avail the

stipulated seats and reservation for Dalits?

Therefore the Government should do more and mdoetefon the bottom up approach
where maximum efforts are put on primary and seapndducation for the children so
that they can easily avail the benefits provided the constitution for them.

Additionally, the significance of this reservati@aminimal in present scenario and in

227 Article 16 in the Constitution of India 1949 hagjitimized the state and passed a decree that
“Nothing in this article shall prevent the Staterfr making any provision for the reservation of
appointments or posts in favor of any backwardsct#scitizens which, in the opinion of the Statenot
adequately represented in the services under the ate"St available at
http://www.indiankanoon.org/doc/6803&lccessed on 06/17/2013.

%8 Kethineni & Humiston, (2010), p.116.

229 |bidim, p.116.
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the era of globalization. That has further margaeal the weaker sections of the society
by reducing their public sector jobs by Structubaljustment Programs (SAP) that
encouraged the governments to do disinvestments frablic sectors. The curse of
globalization on Dalits is that, it does not givein any preferences or reservations at
the time of recruitment. Therefore the participatal Dalits is quite minimal in private
sectors jobs, because the marginalized personsaédun is not fit enough for getting a
job in private sectors. This has directly and dafiely given a death blow to the
Adivasis and Dalits in terms of job opportuniti€$ Hence, so far this constitutional
benefit of reservation is closer to bane; howeifeghe government works on it with a

high commitment, it will turn out into boon for Dl

Thanks to judicial activism, in India the Supremeu@ has given a verdict, where there
will also be 25 % reservation in private schools thte marginalized children. It has
great implications for the marginalized personswNihey can also access the best
school for the quality education and it will be fiedl by the government. Section 12 of
the Right of Children to Free and Compulsory EdiocatAct 2009 has made it
compulsory for every private unaided school to admnileast 25% of its entry level
class from children belonging to economically weakad disadvantaged groufss.
This initiative has been appreciated by the Spdadporteur on the right to education,
Kishore Singh, and he said “Exclusion and povegtyain the most important obstacles
to the realisation of the right to education in adgions of the world,” hence this
decision is an important step towards ensuringebeitiucation opportunities for all, in

line with India’s constitutional and internatioraligations®*?

230 National Campaign on Dalit Human Rights,(2006)eAfiate Report to the Joint 2nd to 5th Periodic
Report of the State Party (Republic of India) te @ommittee on Economic, Social and Cultural Rights
On the Implementation of International CovenantEmonomic, Social and Cultural Rights (A Periodic
Report Submitted by the State Parties under Asdiclé6 and 17 of the Covenant),
http://www?2.ohchr.org/english/bodies/cescr/docginfios/NCDHRFinal.pdfaccessed on 06/10/2013.
231Mittal and Shah, Reservation in Private School®odel for Implementation,
http://www.ccs.in/ccsindia/pdf/viewpoint101.pdfccessed on 06/08/2013.

232 UN News Centre,
http://www.un.org/apps/news/story.asp?NewsID=417Cd&ducation&Crl=#.UbDL p2Zjct accessed
on 06/06/2013.
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4.2.6 Expenditure on education

Expenditure on education helps in fostering ecowomiowth, it enhances the
productivity, contribute to people’s personal armtial development, and help in
reducing social inequalities. The proportion ofatofinancial resources devoted to
education is one of the key choices made by goventsnto make their population
educated and competitive. The highest public spgndn education relative to GDP in
the EU, it was observed in Denmark (8.7 % of GD#)ile Cyprus (8.0 %), Sweden
(7.3 %), Finland (6.8 %), Belgium (6.6 %) and Irela(6.5 %) also recorded relatively
high proportions. The expenditure of U.S is 5.408education but compare to India’s
expenditure is very Io&* It is only 4.1 % for the year of 2009 all thoudite tquality of
education is very poor in India and the data foge¥ia has not been revealed by the
government. The graph shows that the average ekpe:ndn education by Indian
government was always below than 4 % and it nexessed this barrier. The Kothari
commissiof®** has suggested in his report to the Indian govenntihat there should be
allocation of 6 % budget on education for the dffec implementation of the

educational policies.

“*Eurostat, Educational expenditure statistics,
http://epp.eurostat.ec.europa.eu/statistics _expidiimdex.php/Educational _expenditure_statistics
accessed on 06/14/2013.

234 Kothari Commission --- Allocation to Educationx$ter Cent of GNP

The most important recommendation made by the caesiani on financing of education refers to
allocation of 6 per cent of national income to eation. The commission made a detailed analysifof t
past trends in financing education in the postjretelence period, estimated the financial requirésnen
of the educational system in India up to 1985-8& secommended that “if education is to develop
adequately, the proportion of GNP allocated to atlan will rise to 6.0 % in 1985-86". Of the severa
recommendations made by the commission, this @¢marof GNP is one that was accepted and resolved
by the government of India (1968) in the Nationali® on Education (NPE) 1968 “to increase the
investment in education so as to reach a levekpérditure of 6 per cent of the national incomeady

as possible”.
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Expenditure in Education
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2001-02 was Rs. 84,179 Crores (at 4.02% of GDP)

Never above 4.3% of GDP, despite the target of 6% by the Kothari Commission
19t June 2008 MIT India Reading Group

Source--- MIT India Reading Groﬁ?ﬁr’

However this amount was never allocated by thealmdjovernment for education.
Education is beneficial for both the developingremois and developed ones. It plays a
critical role in sustained economic growth and ioyes livelihood security. Through
this data we can see how the mean years of scigoodis impacted the other indicators

of development.

India’s HDI indicators for 2012 relative to countries from the BRICS and IBSA groups

Life Expected Mean years GHI per
HDlvalue | HDI rank E"‘gfg.“““cy years af | op schgoling capita (quus
irth schoaling (vears) PPP'5)
(years) (years)

Brazil 0.730 85 738 14.2 7.2 10,152

China 0.699 101 737 1.7 75 7,945

India 0.554 136 653 107 44 3285

Russian Federation 0788 55 691 14.3 117 14 461

South Africa 0.629 121 534 131 35 9,504

BRICS 0.655 - £9.3 115 6.6 5,476

IBSA 0.588 - B6.4 11.2 50 4,401

Source- UNDP, International Human Development lattics.

BZMIT India Reading Group,

http://www.dise.in/Downloads/Use%200f%20Dise %20 Dajmy%20Deshpande, Sayan%20Mitra. pdf
accessed on 05/23/2013.
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The data concerning of Brazil, Russia, India, Chauth Africa (BRICS) and shows
that Russian Federation is doing exceptionally wellper capita income since it has
focused on the mean years of schooling and expgetad of schooling.Both the para
meters are very high among all the BRICS natfdh<ompared to Russia, the per
capita income and mean years of schooling of ladevery low and it results into a
very low per capita income for Indian citizens. kdernhe data prescribes that if we have
to eradicate poverty and bring back Dalits from thisery of poverty, it needs to be
done more expenditure on education. Education nsctdly related to the economic
condition of a man. Because higher the educatdérhiée reward in labor market. It is
the simple formula of job market. It should be amkiedged that all human rights
necessitate developed infrastructure and continuausstment for their effective
protection. Obstacles like lack of infrastructuned gpaucity of resources cannot be
eliminated without the political will and internatial support. However financial
resources necessary to put an effective systemaite dfor the protection of human
rights are rarely discussed in the human rightsadisse”®’ Hence, to meet out the
MDG goal, completion of EFA and dream for the reatiion of the right to education
needs strong political will and unfatigued interaaél support. Then, only this right
can be realized fully for the betterment of margeeal persons. In the next section of
the chapter it is discussed how to implement tgketrio education with the help of the

rights-based approach.

Z% UNDP, International Human Development Indicators,
http://hdrstats.undp.org/images/explanations/INB.pdcessed on 05/24/2013.

Mean years of Schooling - mean years of schoolimghfe adult population, which is the average numbe
of years of education received in a life time bpple aged 25 years and older; and ii) expectedsyafar
schooling for children of school entrance age, Whgthe total number of years of schooling a cbild
school entrance age can expect to receive if gieggpatterns of age specific enrolment rates sty
same throughout the child's life.

237 Tomasevski, Chapter-29, P.537 cited in Eide Asbjéirause Catrina, Rosas Allan, 2001, Economic,
Social and Cultural Rights, The Hague, Kluwer Latetnational.
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4.3Rights based education policy for marginalised

The dignity of human being can not be compromisedwo spheres that of civil

political rights and economic, social and cultuights. The individual must be in the
position to enjoy his freedom from want and freedfnom fear. The effect of

deprivation of economic, social and cultural rigbésnot be ignored. An individual can
never be asked to wait for the economic developmerttappen for respecting the
dignity. The dignity and respect for humanity i® tfoundation on which the human
rights-based approach is biiit.

The intent of the incorporation of HRBX is simple since it aims that everyone,

including the poorest people
knows their rights and are able t Right- responsibility - claim

act to enforce them. It is equall

Duty bearer
Respects, protects
d fulfilz rights

important that the governmer

officials also know their humar Fulfils

responsibility -
towards

rights obligations and are capab

of implementing them. The utmos

30 ==+D0 =0 =-=+30 70

Right holder

~ o —— T D 4+3IC OO0

significance of HRBA is that it

clearly identifies right holders and

Source—Children’s Rights in W&f€s
duty bearers and make duty bearer accountablééarabligations. As Matthew Parish
and Greta L. Rios say, without the effective remedtig responsibility does not come
and actually it comes through accountabifftyHence HRBA is a really good tool to

implement any projects. It does not add any newrsitments or any new tool; it just

38 Ravindran, Module 1, Developing a rights-basedjpective, in Circle of rights: economic, social and
cultural rights activism: A training Resource 5,
http://www1.umn.edu/humanrts/edumat/IHRIP/circletrales/modulel1.htm, accessed on 05/12/2013.
239 Human rights-based approach- A human rights-bappdoach (HRBA) to development incorporates
the standards, principles and approaches of huigdutsr It also accounts for social activism and of
development to handle the power issues that lithatroot of poverty and exploitation, in order to
promote justice, equality and freedom.

2children’s Rights in Wales, http://www.childrendrigwales.org.uk/what-are-human-rights.aspx,
accessed on 07/03/2013.

41 parish and Riogyttp://ila-americanbranch.org/reports/2012-12-18 148 Parish_Rios.pdfaccessed
on 05/16/2013.
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makes the authorities more responsible for prorgdtuiman rights. The goal of human
rights based approach to education is simple: sarasevery child a quality education
that respects and promotes his or her right toitigmd developmerft? Achieving this
goal is, however, enormously more complex. It presaathree main principles: the
accountability of duty bearers, the participationright holders, and equity / non-
discrimination. It supports sustainable developmentcomes by analyzing and
addressing the inequalities, discriminatory pradi€le jureand de fact) and unjust
power relations which are often at the heart ofettzment problem&*® The beauty of
the rights-based approach is that it acknowledges-discrimination during designing
the project road maps. Hence the adoption of riglatsed education is necessary for
India and Nigeria, where the caste discriminati@s been a barrier and impeding
children’ accesses to schools. There has beerluaefdo acknowledge the problem of
caste discrimination by both the governments and #till pervasive. Although the
incorporation of the rights-based approach is npaaacea for the realisation of the
right to education for marginalized persons, it \Wwelp in administering the projects in
a righteous way. It helps in making a strategyetach all the marginalized children and
ostracized communities to empower them so theyctam their rights and seek their

enforcement in national courts.

The right to education can be achieved more effelstifor the marginalized persons
and their children if measures have been takerdieas their rights to freedom from
discrimination, protection from exploitative labardequate standard of living and
prohibition of physical violence and sexual abtféeThe right to education is like an
empowerment right and it is quite instrumental ealizing other rights too. A rights-
based approach adds significant value during tipdeimentation of the projects through
ideologies mentioned below:

Promotion of social cohesion right-based approach promotes the integration and

social cohesion among all the children in schoal.discourages any type of

242 UNICEF, UNESCO, 2007, p. 1.

243 OHCHR, http://www.ohchr.org/Documents/Issues/ESCR/HealRBA_HealthinformationSheet.pdf
accessed on 06/04/2013.

24JNICEF, UNESCO, 2007, p. 12.
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discrimination in schools. Although the accessabio®ls is available for all the children
but quality of school and education is so low titadoes not produce any promising
future for the children. Hence the rights—based@ggh encourages the development of
the school environment, where all the children krnitnat their views are heard and
respected at the same time as their culture, lgtiguidiversity and the right to
participate is encouraged through interculturaladjae. These efforts lead to enhanced
social cohesion among the society. That is missingresent in the area, where the
practice of caste discrimination happéfrs.

In the early chapter, it has been depicted thait [@aildren are prone to corporal
punishment and were severe punishment in theiradstand their teachers believe that
Dalits cannot be taught without a punishment. Suatishment apparently leads to high
drop out from the schools. The rights-based appradenounces such actions and
promotes learning environments that eliminate altmis of physical, sexual or
humiliating punishments by the teachers. It creaesonducive atmosphere for the
marginalized children and they attend the classt®ut any paranoié*®

Treating children with dignity and respect helps d@onstructing an inclusive,
participatory and accountable education system tte@ps in yielding better and
improved outcome of the education. Schools thosestll clinging with old patterns
and non-participatory ways of teaching have reggstehigh dropout, repeated grades
and poor quality of education. In India, questignis seriously discouraged. This is
partly the result of cultural conditioning (askirggestions of elders is considered
disrespectful) and partly because of the extraardin large number of students in
classes, and largely because the teachers domit tkeoansweréf’ The recent report of

Programme for International Student AssessmentAPf&has shown India ranked 71

24 pidim p.12.

248 Ipidim, p.13.

4" Times Of India,
http://articles.timesofindia.indiatimes.com/20120%edit-page/34324055_1_progressive-schools-india-
environmentaccessed on 06/05/2013.

248 programme for international student assessnfeiqt,//www.oecd.org/pisa/accessed on 06/05/2013
see- Pisa- is an international study that was lagesidy the OECD in 1997. It aims to evaluate edooat
systems worldwide every three years by assessingedBolds' competencies in the key subjects:
reading, mathematics and science. To date oveoutiges and economies have participated in PISA.

68



The right to education

For marginalized and ostracized gups of persons

out of 73 participating countri&S. It shows poor quality of Indian educational syste
The Indian Government is spending money on edutdttid the outcome is very poor.
It shows the pedagogy needs to be checked and mageparticipatory. It will create a
more sustainable and cost effective environmenalidhe stakeholders in educatiof.
The rights-based approach helps in building caescif the marginalized persons so
that they can claim their rights from governmentl anakes also the government

sensitive for honoring their obligations.

The application of the rights—based approach ferdalisation of the right to education
needs some policy and programming. There are spe@fic and unique elements that
can be used for the project development and itdysisa These elements are as
follows:?*

» Situation assessment and analysis.

» Assessing capacity for implementation.

* Programme planning, design and implementation.

« Monitoring and evaluation.

4.3.1 Situation assessment and analysis
The caste discrimination has been abolished iraladd Nigeria by the court and there
are several pieces of law that have been madehfrbetterment of the lives of
marginalized persons but still the lives of margized are in peril. Here awareness is
the biggest problem, the right holders are not ewabyout their rights and remedies
available to them under the purview of the courtaus this approach helps in analyzing
the legislation and helps in creating awareneghefvailable legislation. In education,
the government is the prime duty bearer. Hencdoukl keep three things in mind
during designing of the program. The best inteoéshe child, non-discrimination and

the right to life and development should be giveiorgy. The focus of the project

29 Times Of India,

http://articles.timesofindia.indiatimes.com/2012-0%edit-page/34324055 1 progressive-schools-india-
environmentaccessed on 06/05/2013.

20 UNICEF,UNESCO, 2007, p.13.

%1 |bidim, p.13.
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should be on the poorest and most vulnerable glmgause their rights are easily
violated®? The training of teachers is also required for mgkihem more sensible

towards Dalit children and development of new @uwidm is must. The culture and the
history of marginalized persons should be givempnence so that children of that
community start taking education seriouSly.At last the participation of all the

stakeholders like parents, teachers, religiouselesaccommunity groups and children
should be ensured for getting the feedback anddastructive changes in educational

patterns.

4.3.2 Assessing capacity for implementation

A rights—based approach to education places acpkatifocus on assessing the capacity
of both the right holders and duty bearers. In ptdeclaim the right, persons need to
know what their rights are and how they are beudy@ssed in governments’ policy. In
case of any violations, what all remedies are ab&lto them? Hence the development
of capacity is necessary for the fair balance bebngovernment and the right holders
and it requires a range of strategies, includinfprmation, parent networking,

advocacy, peer support and technical assistafice.

4.3.3 Capacity enhancement of government and public authrdy

The assessment of the government and public atithera key for the implementation
of the right to education. There are certain obbstam the implementation that need to
be ironed out. The biggest problem is lack of adthand lack of responsibility. In
2006, a survey was conducted by the ISDN in 58agais and 11 states and it revealed

a sad picture of discrimination, still persistinmang millions of Indiang>® The data

“Abidim, p.16.

%3 Tauli & Victoria, (2005), Indigenous Peoples arfie tMillenium Development Goals, Tauli
http://www.tanzaniagateway.org/docs/Indigenous_fepm@mnd_the MDGs.pdaccessed on 05/26/2013.
24 UNICEF, UNESCO, 2007, p. 17.

25 International Dalit Solidarity Network, http://wwdalits.nl/pdf/CastAnEye.pdf, accessed on
03/28/2013.
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says that 37.8 % of the Dalits are made to sitrs¢gly in government schools, 48.4 %
of the Dalits are denied access to water source$p df the Dalits are barred from
selling produce in local markets and almost 50 &4it® are prevented from accessing
cremation grounds. Apart from this the atrocitiapening against them is not less. 27
atrocities against Dalits every day, 13 Dalits newedl every week, 3 Dalit women
raped every day, 11 Dalits beaten every day, ascdommitted against a Dalit every 18

minute?°®

The condition of Osus is also similar. They aredisaged to have shops and once they
have it, they are marginalized because no uppéee tag/s stuff from their shop. They
are not physically being slaughtered for ritualsingulted in public. Nevertheless, they
always have on them the dehumanizing social stignbach is a barrier to human
relations. The voting behavior is also determingdhe caste system. For example the
persons of upper caste vote against any politietan condemns or advocates about
eradication of the Osu caste system and some a@oimenunities even refuse to elect an
Osu politician although he is better than otherasmt™’ In the prevailing conditions,
how can someone think about education when soe@lrgy is quite missing? Hence
first of all the governments needs to work on thie@ the gap in their legislation and
public authorities need to be more sensible ankiarthe rights of the marginalized.
Hence for the realisation of the right to education marginalized, the responsibility

and ownership needs to be fixed.

4.3.4 Programme planning, design and implementation

The rights-based approach gives equal important®tprocess of project development

and its outcome because the process largely detesnithe outcome of the project.

2%% |bidim.

257 Rencontre Africaine Pour la Défense des Dmétd'Homme (RADDHO), Alternative report to the
eighteenth periodic report of the State Party N&ggéo the Committee on the Elimination of Racial
Discrimination,

http://idsn.org/fileadmin/user_folder/pdf/Old_files/pdf/CERD_Nigeria_ RADDHO.pdf, accessed on
06/07/2013.
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During the project development interest of margsesl and poor persons are given
priority since they are not generally in a posittorclaim their rights. The rights-based
approach will necessitate few actions as a consteudialogue with government

regarding their obligations, involvement of righaldlers in the decision making and
assessment of the project, advocacy though efeedgygislation, policy change and
sufficient resource allocation, civil society invelment in program designing and
special attention for marginalised and poor grodppersons>® For the right to

education and especially for marginalised thesatpaieed to be kept in mind always

during the project development.

4.3.5 Monitoring and evaluation

Monitoring and evaluation is very important for theject of education. It tells about
the development of the project and where ever tlgegegap it suggests a solution. It
works on both the process and outcome of the pgrdjeterms of outcomes, monitoring
and evaluation it needs to account for these poictiecking whether the right to
education of marginalised children have been redla not and it is no longer violated,
the outcome analysis of the changed legislationthed impact in realisation of the
right to education, checking equity and non-disanation in access of the education
and suggesting removal of the discriminatory remdirm the curriculum. Furthermore
the aim of education is to promote personal develg, strengthen respect for human
rights and freedoms, and enable individuals toi@pdte in a society. At the same time
it has an obligation to eliminate discriminationaditlevels so persons can enjoy their
rights freely and they can have equal opporturitjniprove their live$>® The rights-
based approach is not a complete solution for atigethe right to education for
marginalized persons, but the adoption of the sigf@sed approach takes the target

audience very close to their rights

28 UNICEF, UNESCO, 2007, p.19.
29 |bidim,P.7
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5. CONCLUSIONS

One of the essential aim of this paper is to cagpér freedom and justice for every
human being. This paper aims to change the mentdlithose who supports Dalit and
Osu caste system in India and Nigeria. Many ofpiiesons from these groups have not
seen true justice because of their social stafllsneducated, severely poor and brutally
exploited, Dalits struggle to fulfill even their stobasic daily needs. The Dalits bear
daily threats from both state and private actotse Violence by upper-caste against
Dalits has majorly two causes: the untouchabilitg aiscrimination. The upper-caste
practices discrimination on a daily basis in theieto protect their own entrenched
status by preventing Dalit development and noriffimiént of Dalits’ rights?®* The
discriminatory Osu caste system is another exampkich tradition and culture that
abridges people’s rights to free association. Anjuce that curtails people’s freedom
of association based on discrimination violates theman and civil rights and also it is

an insult to the human raé¥.

The core value of human rights rest on the foundabf democracy and it cannot
prevail with the discriminatory Osu and Dalit castestem in the society. Everyone
should have the freedom to pursue happiness, arahitot be achieved without being
free from all social barriers. The Dalits and Osheuld have also given the equal rights
as given to upper caste for equal enjoyment oftibéreedom and happine€¥.When

a group is enslaved, there is no freedom for thedwehere there is no freedom; there is
no democracy for the marginalized groups (Osu amdit)3%* Ambedkar, the first
minister for law and justice of free India and ttpeeat leader of Dalit rights have
compared slavery and untouchability to show tha péiuntouchables. Ambedkar has

expressed his thoughts as follows:

“Slavery was never obligatory but untouchabilitylsdigatory. Once he is born

untouchable he is subject to all the disabilityaof untouchable. The law of

20 Dike, 2002, p.13.

261 Center for Human Rights and Global Justice ldnchan Rights Watch, (2007), p. 76.
%2 Djke, 2002, p.14.

263 |bidim, p. 14.

%4 |bidim, p. 14.
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slavery permitted emancipation. Once a slave alaaslave was not the fate of
the slave but in untouchabality there is no escapee once an untouchable
always an untouchable. The other difference isuh&uchability is an indirect
and therefore worst form of slavery. A deprivatmina man’s freedom by an
open and direct way is a preferable form of enstearg. It makes the slave
conscious of his enslavement and to become corsabslavery is the first
and most important step in the battle for freed8ut if a man is deprived of
his liberty indirectly he has no consciousness af nslavement.
Untouchability is an indirect form of slavery. Telltan untouchable ‘you are
free, you are a citizen, you have all the rightsadfitizen’, and to tighten the
rope in such a way as to leave him no opportunitsetilize the ideal is a cruel
deception. It is enslavement without making theouohable conscious of their
enslavement. It is slavery though it is untouchibillt is real though it is
indirect. It is injury because it is unconsciougtw# two order, untouchability is

beyond doubt, the worst®®

The tighten rope and deception of being citizen ocafy be made true with the
realisation of the right to education for marginatl and Dalit persons. Education will
empower these groups of persons to fight for tkeemancipation from enslavement.
Ambedkar correctly understood the importance ofcatan as the most powerful
instrument to free the Dalits from the century-oiceries, sufferings, insult and stigma
inflicted on them by the caste systétfiAs a result, there will be freedom, equality and
liberty for all. It is accepted by all that educaticontributes to overall development of
the human personality and their growth. The termcation can be defined in several
ways. In broad sense, education helps the so@gberform their tasks including daily
things and also helps in to inculcate the socialfucal spiritual and philosophical
values. In accordance of its significance, educaltias been given the status of human

rights at the international level and also in maagstitutions.

265 Dr. B.R. Ambedkar quoted in, Mungekar, Educati@he Only Key to DALIT Progress,
http://www.ambedkar.org/Worldwide Dalits/educatiand dalits.htm, accessed on 07/10/2013.
266 A

Ibidim.
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Article 13 is seen as the most important formulataf the right to education in
international instruments. International law hasndel education as human rights since
the Universal Declaration of Human Rights was ldmwn. Still the situation of
education leaves much to be desired even at tharbeg of the twenty first century. It
is ironical that 875 million of world’s populatias illiterate, one out of every 5 children
in the age of 6 to 11 is not in the school and kgo#tey are from developing

countries?®’

Despite the fact that the right to education istgxted in various human right treaties,
the Bretton Woods Organizations “the World Bank &@vé&” tried to make education a
need rather than a right through their structudgistment programme. This demotion
of education from “right” to “need” has thereby neadducation a commodity which
can be traded for a prié€ This notion goes against the values of an egglitasociety
because now who can afford the price will get dyaducation and the rest will be left
out. It is quite apparent that the biggest burdiestmictural adjustment has been borne
by poor, i.e., Dalits and marginalized personshefworld, since they were not able to
buy education with money. Hence, they were excludaah access to education and it
became a dream for poor persons. Once the edudatibeated as “human rights”, it
entails responsibilities from the state to provieke and affordable quality education to
all without any discrimination. It is the obligatiof the state to fulfill it and failure to

comply with it leads to human rights violations.

The right to education is considered as part ofeimpowerment rights which provide
an individual control over his / her life and afgmtection from the state. Empowerment
rights make an individual competent to take chasféis life and provide space to
determine the shape of their lives. It facilitaggticipation in political, economic,
social and cultural life. Hence, empowerment rigits seen as a precondition for the
exercise of other human rigHfS. The importance of education is huge and it is

prerequisite for the emancipation of marginalized ®alit persons. Their problem is

257 Beiter, 2005, p.1.
28 |bidim, p.2.
269 Beiter, 2005, p.28.
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identical, they don’t have political, economic, sba@and cultural participation and it can

be restored by education itself for Dalits or Osus.

In India, jurisprudence also underlines State @ians relating to the right to education
and equality of educational opportunities. The $apr Court of India has interpreted
the provisions on equality before law in article d4india’s Constitution to promote
equality in law and in fa¢t’® The judicial activism of India has really impregselot in
making the right to education reality for the paod marginalized persons. In tbani
Krishnancasé’’, the Supreme Court of India has compared the tigltducation with
the right to life. Hence, depriving someone fronu@ation is denied of the right to life,
too. Even a Nigerian Court has given its verdictlie case oSERAP v. Nigerfd?,
where the court has dismissed the view of Fedeme@ment and, it said that
education is a mere directive policy and not a llegditlement of the citizens. The
Court said that the right to education can be eefrbefore the Courtand it is

justiciable, and, thus, education is an obligatbstate and state has to fulfill it.

The present study has made an attempt to deal watlous aspects of rights to
education for disadvantaged and marginalized perdbis obvious from the discussion
that in order to promote rights to education fdythle school management, government,
parents, NGOs/INGOs and community have to play maportant role. Quality
education should be provided to all children esgcto marginalized children in order
to bring them in the mainstream of education. Hengiis pertinent to quote the case of
the Kentucky Supreme Court that provided with a hodblogy for the quality
education. The much highlighted caseRifse v Council for Better Educatféhhas
suggested seven steps of quality education ancuatetl the state to follow them for

the best interest of children.

(1) Sufficient oral and written communication skillsosiid be given to enable
students to work in a complex situatidf.

2" UN Doc. AIHRC/17/29, Para 67.
271(1993) 1 SCC 645.

22 ECW/CCJ/APP/0808.

23790 S.W.2d 186 (Ky. 1989).

2" | angford, 2008, p. 13.
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(2) Sufficient knowledge of economic, social and poéti systems to enable the
students to make informed choicés.

(3) Sufficient understanding of governmental process emable student to
understand the issues that affects the commaffity.

(4) Sufficient self-knowledge of his or her mental goinysical wellness.

(5) Sufficient training of arts to enable each studerappreciate his or her cultural
and historical heritag€’

(6) Sufficient training to children to enable them targue their life or work
intelligently.

(7) Sufficient levels of academic or vocational skiis enable public school
students to compete with their counter parts inrosunding states, in the
academic or the job mark&t

After the adoption of these steps in Kentucky sthobrst time students showed
positive improvement as per the national averagtherbasis of skills assessment. The
guality of education in India and Nigeria is verggp hence both the countries should
replicate this methodology into their educationgdtem to improve the skills of their
children. The efforts of India on implementationtbé right to education were highly
criticized for its failure to allocate adequatediirtial resources. Lack of resources is one
of the major barriers for the quality education.tdthe Government has allocated 2.1
billion U.S. dollars for the implementation of thight to education on the contrary, it
requires 3 billion U.S. dollars to fully implemetfie right to educatior’® This gap of

financial resources leads to poor quality of edocat

There is another limitation of the Fundamental Rigiheducation of India is about the
age. This right only talks about free educationtfe children between the age of six
and fourteen. This is clear violation of the demisof the Supreme Court of India in the

Unni Krishnan case where court has held that egbkilg below the age of fourteen has

23 bidim, p.13.
2% |bidim, p.13.
217 |bidim, p.13.
28 |bidim, p. 13.
29 Sripati and Thiruvengadam, 2004, p.155.
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a fundamental right for primary educatidfi.It is also widely accepted that quality
education should be given to children from thei-primary level because children’s
attitude for the race and colors are formed dutiregyears of pre-primary school. It is
another discouraging trait of the right for mardjimed or poor persons of India. Since
they are poor and they cannot afford sending tti@idren to kindergarten schools for
the early development of their children. Dalits deprived from the schooling of their
children from the age of three to six. This periedmportant to learn foundational
things and it makes a platform for the higher @as3he children of Dalits do not go to
the early child care schools hence, once they mm@led in schools in the age of six,
they cannot cope in the class and with other stisdeom the upper caste, who has been
nurtured and groomed from the age of three. Dalilents get disenchanted and the

education appears non-promising to them, heneadd to high drop outs.

The legislation of India and Nigeria can be inspifeom Brazilian law. In Brazil the
Supreme Court has found that pre-school is of albsdamportance for the children.
Hence, the court has given the mandate in arti€l8, 2tem IV in the Federal
Constitution that it is the state duty to guarargssistance to the children of zero to six
years of age in day-care centers and pre-schitoReplication of this policy in the
constitution will truly help the students from mangized groups to access the
education freely and in a more advanced way. ErerColombian government has also
recognized the right to education in article 2%rae and compulsory for children from
the age of five to fifteen yeaf® Hence, Indian Government should seriously think
about the adoption of the policies of Brazil andudabia into their educational policies

for better coverage of the right to education fatif3 and marginalized.

The ongoing discussion on the problem of schoatih®alit Children in India reveals
that the students from this community haves beemdavarious kinds of problems
including their experience of discrimination arestrictions in accessing schools, and
getting mid-day meals, free textbooks and uniforitteey are segregated in classrooms

and during mid-day meals. Their teachers curse skbms that in this life they are

280 |bidim, p.155.
281 Federal Supreme Court, RE.411518/SP (2004).
227.534/97.
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made to teach the most polluted people, the Unthlek?®® Now the question is how
to remove these caste prejudices toward Dalit stisdend marginalized persons. What
can be done to bring an end to the apartheid-kingystem that prevails in India and

Nigeria?

One way of bringing an egalitarian system and ahtercaste discrimination is to dis-
mantle the caste system. The Indian Constitutios hbolished the custom of
untouchability and even the Nigerian Government tattawed Osu caste system in
1950s but it was never enforced in reality. If thevs prohibiting untouchability, are
implemented in their letter and spirit and the péngtors of atrocities against Dalits are
punished, the practices of discrimination in schoalso will gradually come to an
end®® The other way to make education more universaltgessible, mutual
relationship should be developed with the teachdrsaudents and school program and
curriculum should be developed in a more childrdiky atmosphere. Innovative and
interactive programs to attract more students tendtthe class and regular monitoring

and evaluation should be done for quality education
Based on the findings of the study, following recoemdations are made:

Ensure non-discrimination: Ensure no marginalized groups child is discrimidaaé
school.

Awareness:There is a lack of awareness among the Dalit contrearworking as the
major barrier to educating children. Authoritie®sld conduct awareness programmes
to address the need of the mass of community people

Irregularity and dropout: To ensure that no children from Dalit drop out befo
completing primary education.

Early age at marriage: The age of marriage must be revised because presmatu
marriage deprives them from the opportunity forspeal development as well as their

rights to full reproductive health and wellbeinglueation, and participation in civic

283 \/ijapur, 2007, p.164.
84 |bidim, p. 164.
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life. It is a big problem in India where 47 % gidse married under the age of 18 and in
Nigeria 39 % of girls are married under the ag&&f®°

Mother tongue: The primary education should be provided in motieegue. Thus,
children do not face problem in understanding basarmation.

Focus on the most disadvantaged group of childrerPriority should be given to the
children from disadvantaged background in all thegpams to motivate them to
participate more in all the school curricular aitis.

Financial problem: Community participation is very important to coiemd manage
resources in the schools. The government has teiderofund and resources for
managing library.

Need of adequate support to studentd?olicies initiated by the Government such as
scholarship, freeships, textbooks, exercise bdo#gs and tiffin facility etc. should be

well implemented without any corruption.

The implementation of the right to education isaambitious project for countries like
India, Nigeria and those which have witnessed desad policy failure. To make the
rhetoric of free compulsory elementary educatioailable for all children until the age
of fourteen, it requires a lot of political commgnt and efforts by government. Based
on countries experience, some more recommendaiensade here:

The governments should increase the expenditureedurcation at least 5 %, by
increasing spending the government will be ablenjorove the quality of education by
providing more schools and teachers, higher saldoieteachers, better teacher training
and increased availability of school materials. &owments should also conduct some
random audits to schools to ensure that teacheraarforcing Dalit children to sit in
the back of the class or they are not being setgdgdf a teacher is found to be
violating any student’s rights, regardless of tleaiste, then he should be given a strict

penalty, such as suspension without payment.

At last education will improve a transformation dfie citizenry, and making

marginalized persons aware of their rights andeduith the society. Through access to

285 UNICEF, Nigeria, http://www.unicef.org/infobycountry/nigeria_statést.htm| accessed on
05/24/2013.
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education, awareness can be created to reduceamp®rmnd in turn increase social
interaction. It is true that old habits are hardbteak but with the realisation of the right
to education, they can be dismantled. It can be thait if all the recommendations and
suggestions are adopted by the Indian and Nigeg@rernments, education can be
more universally realized for the marginalized groof persons. Here it would be
suitable to finish with the poem of Robert Proutflorhas correctly written about the
right to learn that describes education shoulddoessible for all.

My right to learn

| do not have to earn

The right to learn

It's mine.

And if because

Of faulty laws

And errors of design,

And far too many places where

Still far too many people do not care
If because of all these things, and mo
For me, the classroom door,

With someone who can teach,

Is still beyond my reach, i | 2
Still out of sight, Copvriah- Anand Priva De
Those wrongs do not remove my right.
So here I am. | too

Am one of you

And by God’s grace,

And yours, I'll find my place.

We haven't met.

You do not know me yet

And so

You don't yet know

That there is much that | can give you in return.
The future is my name

And all I claim

Is this: my right to learA®®

8 UNICEF & UNESCCO, 2007, p. Xiv.
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