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ABSTRACT 

 
 
 

The conditions on death row globally are characterised by an emphasis on high 

security, isolation and a limitation of resources. Under these deplorable conditions 

death row inmates are deteriorating mentally and physically. Internationally, the 

notion “death row phenomenon” had emerged in an attempt to conceptualise a 

claim that confining death row inmates in such conditions is unlawful and constitutes 

torture or inhuman treatment. Twenty-seven years since the doctrine first entered the 

international realm, there is still no agreement on what constitutes the phenomenon. 

This absence of clear-cut lines leaves ambiguous of when death row detention 

becomes unlawful. This paper seeks to answer whether it is possible to detain 

inmates on death row without triggering the death row phenomenon. After examining 

various psychological studies on the effects of death row confinement and current 

divergent approaches to finding detention unlawful, the thesis concludes that the 

psychological anguish from awaiting execution is inherent in death row, and 

therefore it is impossible to confine inmates on death row without breaching the 

norm prohibiting torture or inhuman treatment. 
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1. INTRODUCTION 

 
 
Currently, over half of the world’s population live in countries where capital 

punishment takes place.1  Capital punishment, or the death penalty, is when a 

government executes a person as a punishment for a capital offense. These offences 

vary greatly around the world. Some countries restrict capital punishment only to 

multiple murders, in others engaging in pre-marital sex or changing one’s religion 

can result in the death penalty.2 At present, the death penalty is used actively in 58 

countries, with China, Iran, Saudi Arabia, Iraq and the United States (“US”), 

accounting for over 90% of world’s executions.3 

 

In countries retaining death penalty, the delay prior to an execution is often measured 

in years, often decades. Capital offenders are confined on death row - a cell or block 

of cells physically and socially isolated not only from the outside world but from the 

prison community as well.4 The conditions on death row are characterised by 

emphasis on high security, isolation and limitation of resources, with solitary 

confinement being the most common condition of death row globally.5  While 

awaiting their executions under these deplorable conditions, inmates are deteriorating 

mentally and physically.6 Death row has been categorised as a prison within a 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1 Roger Hood and Surya Deva, Confronting Capital Punishment in Asia: Human Rights, Politics, and 
2 Religious Tolerance, World & U.S. Death Penalty Maps: Countries abandoning the death penalty 
(2012)  <http://www.religioustolerance.org/executh.htm> at 5 May 2016. 
3 Amnesty International, Death Penalty (2015) <https://www.amnesty.org/en/what-we-
do/deathpenalty/> at 19 May 2016.  
4 William Schabas, The Death Penalty as Cruel Treatment and Torture: Capital Punishment 
Challenged in the World’s Courts (Northeastern University Press, Boston, 1996); Reena Mary 
George, Prisoner Voices from Death Row: Indian Experiences (Routledge, New York, 2016).  
5 Jacqueline Macalesher, “Death row phenomenon and the circumstances under which it could amount 
to torture or other cruel, inhuman or degrading treatment or punishment” (Speech delivered at the 
Harvard Law School, Wasserstein Hall 4059, 25-26 June 2012) 3. 
6 Caycie Bradford, “Waiting to die, Dying to live” (2011) 5 Interdisciplinary Journal of Human 
Rights Law 77. 
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prison.7 Inmates themselves have described it as a “living hell”, a “graveyard behind 

high walls far from the eye of the public”.8  

 

Internationally, conditions and treatment of prisoners on death row developed to be 

recognised as a breach of human right not to be tortured.9 The notion “death row 

phenomenon” had emerged in an attempt to conceptualise this claim.10 The death 

row phenomenon refers to the prolonged detention under harsh conditions of death 

row with constant anguish of awaiting execution.11 The concept was first introduced 

in 1989 by the European Court of Human Rights (“ECtHR”) in the Soering v United 

Kingdom 12 case, and thus initiated its development and establishment 

internationally.13 Twenty-seven years since the landmark decision, legal scholars, 

psychologists and judges largely debate the issue of the death row phenomenon. 

While majority is unanimous about the existence of the doctrine, there is still no 

consensus on its precise contours. 14  This absence of clear-cut lines on what 

constitutes the phenomenon leaves ambiguous of when death row detention becomes 

unlawful and whether it is possible to detain inmates on death row without triggering 

the phenomenon. 

 

The purpose of this thesis is two-fold. Firstly, it aims to understand the psychological 

and physical effects that different aspects of death row have on inmates; and, 

secondly, to analyse whether it is possible to detain the inmates on death row without 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
7 Patrick Hudson, “Does the Death Row Phenomenon Violate a Prisoner’s Human Rights under 
International Law?” (2000) 11(4) European Journal of International Law 833, 835. 
8 Bradford, above n 6. 
9 Soering v United Kingdom 161 (1989) Eur Court HR (ser A); Earl Pratt and Ivan Morgan v 
Jamaica, Communication No. 210/1986 and 225/1987, UN Doc Supp. No. 40 (A/44/40) at 222 
(1989); Albert Wilson v Philippines, Communication No 868/1999, UN Doc CCPR/C/79/D/868/1999 
(2003). 
10 Nina Kren, “The Death Row Phenomenon: Examining the Concept from a Human Rights Point of 
View” (Seminar paper, University of Vienna, 2014). 
11 Soering v United Kingdom 161 (1989) Eur Court HR (ser A) (“Soering”). 
12 Ibib. 
13 Kren, above n 10, 8. 
14 Kealeboga N. Bojosi, “The death row phenomenon and the prohibition against torture and cruel, 
inhuman or degrading treatment” (2004) 4 African Human Rights Law Journal 303, 305. 
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triggering these severe mental and physical reactions, which may amount to torture 

in the form of the death row phenomenon.  

 

The question that it seeks to answer is: “When does detention on death row violate 

the prohibition of torture and ill-treatment and how it could be avoided?” The 

hypothesis is that a society, which respects fundamental human rights, will be unable 

to impose the death penalty without subjecting prisoners to torture or inhuman 

treatment on death row, and, therefore, the death penalty should not and cannot be 

imposed. 

 

The thesis is not concerned with the legality of the death penalty per se (as it is still 

lawful and not ipso facto contrary to international law), but rather, it is limited to 

whether the post-sentence process, experienced by the inmates awaiting execution 

amounts to torture and inhuman treatment, which in turn may question the legality of 

the death penalty.  

 

This study employed a qualitative interdisciplinary approach: on one hand, 

examining various psychological studies conducted in relation to the potential effects 

of death row incarceration; and on the other hand, employing doctrinal comparative 

research on the relevant legal standards and case law in different jurisdictions, with 

focus on evaluating the adequacy of the existing rules. Further, in order to clarify 

accumulated qualitative findings in relation to death row confinement, in particular 

explain areas of difficulty and predict future developments, three death row inmates, 

currently held in one of the US death penalty States, were asked to participate and 

provide written answers to an open-ended questionnaire. The name of the State is 

purposefully withheld in order to protect the identity of the participants, as they did 

not consent to the use of their names. The questionnaire was chosen over in-person 

interviews due to time restraints. Taking into account limited number of participants, 

the open-ended approach of the questionnaire was offered to capture a greater level 
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of detail that would generally be left out in the closed-ended questionnaire.15  This 

approach allowed for participants to freely express their views. Two out of three 

inmates agreed to participate in the study and provided written answers to the 

questionnaire. Lastly, the study is also supplemented by the quantitative research of 

statistics on the death penalty. 

 

The thesis begins by defining the death row phenomenon and examining the role of 

each of its three elements: prolonged waiting on death row, harsh conditions, in 

particular solitary confinement, and the psychological trauma endured by death row 

inmates. All three elements and their potential effect on death row prisoners are 

investigated. Various psychological and social studies are examined for this purpose.  

 

Next, the thesis considers when the death row detention becomes unlawful. The 

chapter begins by providing the universally accepted definition of torture. Then, 

jurisprudence of the ECtHR, the United Nations Committee on Human Rights 

(“HRC”) and the Judicial Committee of the Privy Council of the United Kingdom 

(“Privy Council”) are reviewed, critiquing the current approaches to finding the 

death row phenomenon. It is not suggested that these are the only courts that have 

thus far dealt with the issue, however, the decisions reflect the current divergent 

views on the death row phenomenon.16 The relevant views of the United Nations 

Special Rapporteur on Torture (“SRT”), as well as the United Nations Special 

Rapporteur on Extrajudicial, Summary or Arbitrary Executions in relation to the 

death row phenomenon are also discussed. 

Finally, the issue of how torture and inhuman treatment can be avoided in detention 

on death row is analysed. The chapter gives hypothetical consideration whether 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
15 A closed-ended question is a question format that limits respondents with a list of answer choices 
from which they must choose to answer the question. The questions can generally be answered by a 
simple “yes” or “no”, while open-ended questions are those which require more thought and more 
than a simple one-word answer (Your Dictionary, Open-Ended and Closed-Ended Questions 
<http://examples.yourdictionary.com/examples-of-open-ended-and-closed-ended-questions.html> at 
27 June 2016). 
16 Bojosi, above n 14.	
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changing conditions on death row or reducing time inmates spend on death row can 

potentially avoid the death row phenomenon and thus render death row detention 

lawful within international law. In an attempt to assess whether improving conditions 

of death row can potentially improve the psychological state of the inmates, the 

views of two death row prisoners currently held on the US’s death row are examined. 

These death row inmates were able to get a settlement as a result of the legal case 

challenging the conditions of their confinement and a subsequent transfer to a better 

facility.  

The thesis concludes that the psychological anguish from awaiting execution is 

inherent in death row. This anguish is itself sufficient to amount to torture or 

inhuman treatment and, therefore, render death row confinement unlawful, which in 

turn questions the legality of the death penalty itself. However, currently limited and 

dated medical research on death row inmates provides conflicting results and further 

research is essential in order to support the conclusion. To date, the legal concept of 

the death row phenomenon is much more advanced in the legal field, than that of 

psychology or psychiatry. In order to adequately protect the fundamental rights of 

individuals, the legal term of the death row phenomenon must be advanced into 

theory that meets the criteria of stringent scientific support.17 It is important to 

wholly understand the actual psychological experiences of those about whom law 

speculates.18  

 

 

 
 
 
 
 
 
 
 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
17 Amy Smith, “Not ‘Waiving’ but Drowning: The Anatomy of Death Row Syndrome and 
Volunteering for Execution” (2008) 17 Public Interest Law Journal 237, 239. 
18 Ibid.	
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2. DEATH ROW PHENOMENON AND ITS EFFECTS 
 
 

Before opening the debate on the legality of the death row phenomenon, it is 

important to understand what is generally meant by this concept.19 This chapter 

provides definition of the death row phenomenon which reflects the predominant 

opinion currently held amongst scholars.20 While there is no consensus on the precise 

contours of the phenomenon, the dominating view is that presence of the three 

components suffices in finding of the phenomenon: prolonged detention under harsh 

conditions of death row and the resulting emotional trauma.21 The chapter also 

examines medical studies in relation to the psychological and physical effects of each 

component of the death row phenomenon.  

 

2.1. Definition of the death row phenomenon 
 

There is no agreement between scholars on the definition of the death row 

phenomenon. Academic discussions of the term generally identify at least two 

components: the length of time spent on death row and the severity of conditions that 

prisoners are typically exposed to.22  Patrick Hudson, for example, defines the 

concept as “prolonged delay under the harsh conditions of death row”.23  

 

Additionally, many scholars have included a third component - the psychological 

effects that result from living on death row - as another essential element of the 

phenomenon.24 Many authors, like Amy Smith and David Sadoff, give this element 

its own stand-alone meaning and term it “death row syndrome”.25 Sadoff emphasises 

the important difference between the death row phenomenon and the death row 
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
19 Kren, above n 10. 
20 Ibid. 
21 David A. Sadoff, “International Law and the Mortal Precipice: A Legal Policy Critique of the Death 
Row Phenomenon” (2008) 17 Tulane Journal of International and Comparative Law 77, 82. 
22 Human Rights Advocates, Death Row Phenomenon Violates Human Rights  (2012) 12 
<http://www.humanrightsadvocates.org/wp-content/uploads/2010/05/Death-Row-Phenomenon- 
2012.pdf> at 16 April 2016. 
23 Hudson, above n 7, 836. 
24 Roger Hood and Carolyn Hoyle, The Death Penalty: A Worldwide Perspective (Oxford University 
Press, United Kingdom, 3rd ed, 2015) 203.  
25 Smith, above n 17. 
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syndrome. He states that “the phenomenon relates to the circumstances on death row, 

while the syndrome refers strictly to the mental effects themselves that derive from 

prolonged death row detention”.26 As such, the death row syndrome refers to the 

enduring psychological effects of the death row phenomenon, which in turn merely 

triggers the syndrome.27  

 

The first appearance of the concept of the death row syndrome is linked by scholars 

to a 1986 article by Dr. Stuart Grassian, in which he described the drastic 

psychological reactions of inmates held in solitary confinement as a clinically 

distinguishable psychiatric syndrome.28 However, the term “death row syndrome” as 

such did not appear in the article, and the prisoners in his study were not on death 

row. Nevertheless, the connection to death row inmates is obvious as majority of 

them are held in similar solitary confinement conditions as described in Grassian’s 

study.  

 

In fact, it was the term “death row phenomenon” that was first introduced to the 

international realm by the ECtHR in Soering29 case in 1989. In subsequent scholarly 

discussions of the case, many authors, like David Stewart and James Lenihant, began 

using the terms “death row phenomenon” and “death row syndrome” 

interchangeably,30 perhaps linking the phenomenon to the psychiatric syndrome 

resulting from solitary confinement, portrayed by Grassian in his study. 

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
26 Sadoff, above n 21. 
27 Ibid. 
28 Stuart Grassian and Nancy Friedman, “Effects of Sensory depravation in Psychiatric Seclusion and 
Solitary Confinement” (1986) 8 International Journal of Law and Psychiatry 49; Stuart Grassian, 
“Psychopathological Effects of Solitary Confinement” (1983) 140 Journal of the American Academy 
of Psychiatry 1450; Harold Schwartz, “Death Row Syndrome and Demoralization: Psychiatric Means 
to Social Policy Ends” (2005) 33 Journal of the American Academy of Psychiatry and the Law 153.	
  
29 161 (1989) Eur Court HR (ser A). 
30 David Stewart, “The Torture Convention and The Reception of International Criminal Law within 
the United States” (1991) 15 Nova law Review 449, 462; Richard Bilber, “The year of international 
law in review” (1991) 85 American Society International Law Proceedings 562; James M. Lenihant, 
“Soering’s case: waiting for Godot - Cruel and Unusual Punishment?” (1992) 4 Pace Yearbook of 
International Law 157. 
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This attempt to shift the terminology from the “phenomenon” to “syndrome” has 

been described by Harold Schwartz as “an effort to change social policy, namely 

abolition of the death penalty, through the use of a psychiatric disorder”.31 The use of 

the term “syndrome” weighs heavier and “implies a medical diagnosis with a set of 

recognisable signs or symptoms”, whereas the word “phenomenon” simply “implies 

an experience of an incident”.32  

 

Later, as a result of this interchangeable use of the two terms, the “death row 

syndrome” began appearing in some courts instead of the “death row phenomenon” 

in cases when mental competency of death row inmates was raised, particularly in 

relation to the “volunteering” for executions.33 This, in a way, had marked the use of 

the two terms in distinct legal contexts: while the phenomenon can arise under an 

extradition scenario, the syndrome is relevant when mental competency claims are 

raised.34 Though, unlike death row phenomenon claims, cases relating to the death 

row syndrome have not been successful to date. This raises doubts whether the 

“death row syndrome” concept should have its own stand-alone meaning at all. 

 

Accordingly, the current analysis of the death row phenomenon has moved towards 

the recognition of the psychological effects as a third essential component of the 

phenomenon, whether or not seen as a distinct “death row syndrome” concept. 

Hence, this section will consider all three components potentially comprising the 

death row phenomenon: the harsh, dehumanising conditions of imprisonment; the 

length of time spent living under such conditions; and the psychological 

repercussions (i.e. death row syndrome) associated with living on death row.35 Smith 

refers to these fundamental components as the temporal, physical and experiential.36 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
31 Schwartz, above n 28. 
32 Ibid. 
33 Ross ex rel. Dunham v Lantz, 408 F.3d 121 (Conn. 2005); Re Ross, 272 Conn. 674 (2005); Ross ex 
rel. Smyth v Lantz, 396 F.3d 512 (2d Cir. 2005).	
  
34 Sadoff, above n 21. 
35 Ibid. 
36 Smith, above n 17, 240. 
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Detailed discussion of these three elements and its effects on death row inmates 

follows below.  

 

2.2. Conditions on death row and its effects 
	
  
The conditions that death row prisoners are subjected to are very harsh. While such 

conditions may vary from one jurisdiction to another, they can be generally 

characterised by emphasis on high security, isolation and limitation of resources.37 

Examples of current conditions on death row globally include: solitary confinement 

for up to 24 hours a day; excessive use of handcuffs and other restraints; inadequate 

sanitation arrangements; poor nutrition; physical or verbal abuse; denied access to 

prison activities.38 For example, death row inmates in China are subjected to physical 

abuse, food and sleep deprivation, and are kept in chains from the arrest until their 

execution.39  

 
2.2.1. Solitary confinement 

 
Solitary confinement is one of the most common conditions of death row globally.40 

It refers to physical and social isolation of an individual in a single tiny, sometimes 

windowless cell for up to 24 hours a day, with the remaining time typically spend 

exercising in a barren yard or cage, at best slightly larger than the prisoner’s living 

quarters.41 Many death row inmates will go years without access to fresh air or 

sunshine.42  

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
37 George Lombardi, Richard Sluder and Donald Wallace, “Mainstreaming Death-Sentenced Inmates: 
The Missouri Experience and Its Legal Significance” (1997) 61(2) Federal Probation 3. 
38 Macalesher, above n 5. 
39 Amnesty International, People’s Republic of China: Executed “According to law?” – The Death 
Penalty in China (2004) <www.amnesty.eu/static/documents/Report_ASA170032004.doc> at 16 
April 2016. 
40 Macalesher, above n 5. 
41 Sharon Shalev, Mahnneim Centre for Criminology, A Sourcebook on Solitary Confinement (2008) 
<http://solitaryconfinement.org/uploads/sourcebook_web.pdf> at 15 May 2016. 
42 American Civil Liberties Union (“ACLU”), A Death Before Dying: Solitary Confinement on Death 
Row (2013) < https://www.aclu.org/files/assets/deathbeforedying-report.pdf> at 1 April 2016. 
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Family visits, where allowed at all, may be held through a glass barrier or, 

alternatively, prisoners will be in arm and leg restraints during visits.43 This prevents 

any physical contact between the prisoner and others and leaves death row inmates 

unable to ever touch or hug family members or loved ones.44 Some countries do not 

allow visits at all, or like Mongolia, before its recent commitment to abolishing the 

death penalty,45 death row inmates were allowed only one family member to visit 

them before they are executed.46  

 

The deprivation of human contact prevalent in solitary confinement is commonly 

accompanied by additional restrictions and controls applied to the inmate.47 The 

exact nature of these will vary from one country to another.48 But mostly, isolated 

prisoners have no access to work or employment opportunities and very limited, if 

any, access to educational, vocational and recreational activities, all conducted in 

isolation from others.49  

 

Different countries may use other terms to describe what is essentially a regime of 

solitary confinement, including: closed confinement, segregation, cellular 

confinement, isolation and super-maximum security. 50  Despite the different 

terminology, this practice of solitary confinement is prevalent in the majority of 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
43 Ibid.	
  
44 Ibid. 
45 In 2012, Mongolia acceded to the Second Optional Protocol of the ICCPR, aimed at abolishing the 
death penalty (Salil Shetty, “The Value of International Standards in the Campaign for Abolition of 
the Death Penalty” (2014-2015) 21 Brown Journal of World Affairs 41). The new Criminal Code that 
abolishes the death penalty will take effect from September 2016 (Amnesty International News, 
Mongolia: Historic vote abolishes death penalty (2015) 
<https://www.amnesty.org/en/latest/news/2015/12/mongolia-historic-vote-abolishes-death-penalty/> 
at 4 April 2016). Mongolia will be the 103rd country in the world which has completely abolished the 
death penalty.  
46 Manfred Nowak, Report by the Special Rapporteur on torture and other cruel, inhuman or 
degrading treatment or punishment: Civil and Political Rights, including: the questions of torture and 
detention, UN Doc. E/CN.4/2006/6/Add.4 (20 December 2005) [50]. 
47 ACLU, The Dangerous Overuse of Solitary Confinement in the United States  (2014) 
<https://www.aclu.org/sites/default/files/assets/stop_solitary_briefing_paper_updated_august_201 
4.pdf> at 15 May 2016. 
48 Ibid. 
49 ACLU, above n 47.     
50 Shalev, above n 41. 



	
   11 

retentionist countries.51 For example, in Malaysia, prisoners may spend over ten 

years on death row, kept in solitary confinement for approximately 23 hours per 

day.52 In Iran, prisoners are placed in solitary confinement tiny cells with a light on 

24 hours a day.53 In Japan, death row prisoners are also held in strict solitary 

confinement from the time of their sentence until their execution. In Algeria, the law 

requires that death sentenced prisoners are incarcerated in individual cells during 

their first five years in prison.54 In the US, 93% of death-penalty States lock up their 

death row prisoners for 22 or more hours per day.55   

 

2.2.2. Reasons for automatic segregation regime 
 

The reasons for this automatic solitary confinement in retentionist countries are 

somewhat obscure.56 There is a suggestion that “the death row prisoner is already a 

‘dead man’ and thus no longer belongs with the living”.57 Another explanation is that 

death row prisoners have demonstrated their dangerous tendencies through the very 

nature of their crimes,58 or that they have “nothing to lose” and may be capable of 

anything.59 As such, death row inmates are placed in segregation units to adequately 

protect both, prison personnel and other inmates, for whom exposure to a desperate 

individual with literally “nothing to lose” may be dangerous.60 Effectively, prisoners 

on death row are condemned to solitary for life, based solely on their death 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
51 Macalesher, above n 5. Retentionist countries are countries which retain the death penalty as means 
of punishment. 
52 Ibid. 
53 Ibid. 
54 Ibid. Note: The last known execution in Algeria was carried out in 1993. However, the courts 
continue to impose death sentences. According to Amnesty International, at least 62 death sentences 
were imposed in 2015. 
55 ACLU, above n 47.    	
  
56 Schabas, above n 4. 
57 Ibid. 
58 Robert M. Ferrier, “An Atypical and Significant Hardship: the Supermax Confinement of Death 
Row Prisoners Based Purely on Status - a Plea for Procedural Due Process” (2004) 46 Arizona Law 
Review 291.   
59 Michael Mushlin, “Dying Twice: Incarceration on Death Row” (2003) 31 Capital University Law 
Review 852. 
60 Ferrier, above 58. 
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sentences, and cannot be moved to less restrictive conditions based on good 

conduct.61 

  

The actual facts about death row inmates strongly suggest that they are among the 

best behaved in the prison system, and always have been.62 If anything, they have the 

most to lose by misbehaving and incurring disciplinary infractions. In many 

retentionist countries, like US, if death row inmates persist in their appeals, their in-

prison behaviour is admissible in the new trial (unlike any other prisoners in the 

system), where it will bear directly on the question of whether they are subsequently 

sentenced to life or death.63  Additionally, as Robert Ferrier indicates “besides 

murderers, there are several groups of prisoners that arguably present a greater 

security threat than those on death row, such as those who have committed several 

rapes, those with strong gang ties inside prison, and others who have been convicted 

of multiple violent crimes”.64 However, almost none of these prisoners would be 

confined in the solitary confinement without at least some evidence of affirmative 

misconduct while they were in the prison.65 Further, those sentenced to life terms 

also have “nothing to lose”, yet they are commonly mixed with the general inmаte 

population. 

 

Essentially, while solitary confinement should only be used for brief periods for 

reasons related to discipline, security, or crime,66 the overwhelming majority of 

death-penalty countries automatically and permanently place death row inmates in 

solitary confinement - forced to withstand particularly severe conditions purely as a 

consequence of their sentence.  This placement is functionally indefinite since it can 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
61 Elli Marcus, “Toward a standard of meaningful review: examining the actual protections afforded to 
prisoners in long-term solitary confinement” (2015) 163 University of Pennsylvania Law Review 
1159. 
62 Mushlin, above n 59. 
63 Ibid. 
64 Ferrier, above 58. 
65 Ibid. 
66 ACLU, above n 42. 
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take years, or even decades, before individuals exhaust their appeals and finally face 

execution.67 

 

2.2.3. Health effects of solitary confinement 
   
Various studies have been conducted on the effects of solitary confinement.68 These 

studies have documented serious deterioration of mental and physical health of the 

incarcerated inmates. 

 

2.2.3.1. Psychological effects 
 

Dr. Craig Haney,69 one of the leading correctional psychologists in the US, stated 

that “there are few, if any, forms of imprisonment that appear to produce so much 

psychological trauma and in which so many symptoms of psycho-pathology are 

manifested”, as in solitary confinement.70 The consequences of solitary confinement 

are serious and disturbing and result in deep changes in prisoners who аre kept in 

solitary confinement for long periods of time. They are forms of psychological 

deterioration and dysfunctional adaptations to the segregation environment that 

literally change who the prisoners are.71  

 

Sharon Shalev stated that harmful psychological effects result from three main 

factors inherent in all solitary confinement regimes: social isolation, reduced activity 

and environmental input, and loss of control and autonomy over almost all aspects of 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
67 Marcus, above n 61. 
68 For a useful examination of existing literature, see Peter Scharff Smith, “The Effects of Solitary 
Confinement on Prison Inmates: A Brief History and Review of the Literature” (2006) 34 Crime and 
Justice 441. 
69 Haney spent most of last 30 years researching psychological effects of solitary confinement. He has 
served as an expert witness in several landmark cases addressing the constitutional rights of prisoners, 
including Toussaint v McCarthy (1983), Madrid v Gomez (1995), Coleman v Gomez (1995), Ruiz v 
Johnson (1999), and Brown v Plata (2011). 
70 Craig Haney, “Mental Health Issues in Long-Term Solitary and ‘Supermax’ Confinement” (2003) 
49 Crime and Delinquency 124. 
71 Hernan Reyes, “The worst scars are in the mind: psychological torture” (2007) 89 (867) 
International Review of the Red Cross 591. 
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daily life.72 Each of these factors is potentially distressing.73 Possible pathologies 

consequential from each factor are discussed below.74 

 

Firstly, the absence of social contact creates a feeling of unreality that affects one’s 

entire existence in these places. 75 Haney states that “since so much of human’s 

identity is socially constructed and maintained, the loss of such contact and the 

opportunity to ground ones thoughts and feelings in a social life leads to an 

undermining of the sense of self and a disconnection of experience from meaning”.76 

This has been referred to as ontological insecurity - prisoners not sure if they actually 

exist and, if they do, exactly who they are.77  Some prisoners would provoke 

confrontations with prison staff members (that sometimes result in brutal “cell 

extractions”) in order to reaffirm their existence.78 It is a way of getting a reaction 

from their environment, prove to themselves that they are still alive and capable of 

prompting a human response, however hostile.79 Haney observed that for others, the 

experience of total social isolation for long periods of time leads to social 

withdrawal. That is, they move from being initially starved for social contact to 

eventually being disoriented, and even frightened by it. 80  As they become 

“increasingly unfamiliar and uncomfortable with social interaction, they are further 

alienated from others and made anxious in their presence”.81 Further, Haney stated 

that “in extreme cases another pattern emerges: the environment of isolation is so 

painful and impossible to make sense of, that some prisoners create their own reality, 

they live in a world of fantasy instead”.82  

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
72 Shalev, above n 41. 
73 Ibid. 
74 Ibid. 
75 Mushlin, above n 59. 
76 Ibid. 
77 Elizabeth Bennion, “Banning the Bing: Why Extreme Solitary Confinement is Cruel and Far too 
Unusual Punishment” (2015) 90(2) Indiana Law Journal 741. 
78 Ibid. 
79 Haney, above n 70. 
80 Mushlin, above n 59. 
81 Ibid. 
82 Ibid. 
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Secondly, the restrictions, reduced activity and the total and prolonged absence of 

opportunities for happiness and joy fill many prisoners with intolerable levels of 

frustration.83 They ruminаte in the course of the empty hours of uninterrupted time 

they are given during which they can do little else. Haney observed that this again 

results in many inmates to lash out physically and verbally against others.84 

 
Lastly, the unprecedented totality of authority and loss of control over almost all 

aspects of daily life, forces people to become entirely dependent upon their 

surroundings to organise their existence. 85  That is why prisoners subjected to 

segregation lose the ability to initiate and control their own behaviour, to organise 

their own lives: apathy, depression and despair often result.86  Many prisoners 

literally give up and become inert.87 

 

Shalev in her influential practitioner’s guide to the health effects of solitary 

confinement, Sourcebook on Solitary Confinement, detailed other widely reported 

psychological effects of solitary confinement, which include:88  

 

• Anxiety; panic attacks; fear of impending death. 

• Clinical depression; emotional flatness/blunting – loss of ability to have 

any “feelings”; social withdrawal; lethargy.  

• Anger; rage; violence against others, such as stabbings, attacks on staff, 

and property destruction, and collective violence.  

• Cognitive disturbances; decreased ability to concentrate on mental tasks; 

notable memory lapses; disorientation.  

• Paranoia; psychosis; schizophrenia. 

• Hypersensitivity to noises and smells; hallucinations; 

derealisation/depersonalisation.89  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
83 Ibid. 
84 Haney, above n 70. 
85 Ibid. 
86 Ibid.	
  
87 Ibid. 
88 Shalev, above n 41. 
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2.2.3.2. Self-harm and suicide 
 

In addition to increased psychiatric symptoms generally, auto-aggression, self-

mutilation and suicide impulses and behaviours are prevalent in solitary 

confinement.90 Prisoners in segregation are approximately 6.9 times as likely to 

commit acts of self-harm.91 According to a study carried out in Florida, 42% of 

prisoners on death row had seriously considered suicide and 35% actually attempted 

it.92 It is not atypical for prisoners in segregation to cut their flesh, swallow razors 

and other harmful objects, repeatedly smash their heads against walls, or attempt to 

hang themselves.93 Researchers have noted that self-mutilation or cutting is often “a 

result of sudden frustration from situational stress with no permissible physical 

release; self-addressed aggression forms the only activity outlet”.94 Another study 

found that self-mutilation occurs as a means to “liberate the self from unbearable 

tension”;95 “the physical pain becomes a compensatory substitute for emotional pain 

or shame”.96 Shalev stated that “former prisoners have testified that self-harm played 

another role for them when they were held in segregation - it asserted that they were 

still alive”.97 

 

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
89 Ibid. 
90 Ibid. 
91 Harvard Kennedy School, Shorenstein Center on Media, Politics and Public Policy, Solitary 
confinement in prisons: Key data and research findings (2016) 
<http://journalistsresource.org/studies/government/criminal-justice/solitary-confinement-prisons-key-
data-research-findings> at 3 May 2016.  
92 Peter Lewis, “Killing the Killers: A Post-Furman Profile of Florida’s Condemned” (1979) 25 Crime 
& Delinquency 200. Lewis spent eighteen days on Florida’s Death Row, which contained the largest 
population of condemned men in the US at the time, interviewing inmates and studying their prison 
life. Eighty-three of the nighty-six death row inmates were interviewed extensively. 
93 Jeffrey Metzner and Jamie Fellner, “Solitary Confinement and Mental Illness in U.S. Prisons: A 
Challenge for Medical Ethics” (2010) 28 Journal of the American Academy of Psychiatry and the Law 
104. 
94 Eric Lanes, “The Association of Administrative Segregation Placement and Other Risk Factors with 
the Self-Injury-Free Time of Male Prisoners” (2009) 48 Journal of Offender Rehabilitation 529. 
95 Shalev, above n 41. 
96 Holly Miller and G. Young, “Prison Segregation: Administrative Detention remedy or Mental 
Health Problem?” (1997) 7 Criminal Behavior and Mental Health 85, 92. 
97 Shalev, above n 41. 
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2.2.3.3. Physical effects  

 
Many studies indicate that extended isolation not only causes extensive 

psychological damage, but can have physical consequences (beyond self-harm) on 

prisoners as well. Dr. Huda Akil, a neuroscientist at the University of Michigan, 

found that “the lack of physical interaction with the natural world, the lack of social 

interaction, and the lack of touch and visual stimulation associated with solitary 

confinement are each sufficient to dramatically change the brain”.98 She noted that 

“factors like stress and depression literally shrivel areas of the brain, including the 

hippocampus, the region of the brain involved in memory, spatial orientation, and 

control of emotions”.99 The hippocampus controls how our senses are translated to 

the rest of our brain, and is in charge of our relation to outside space.100 

 

Dr. Michael Zigmond, professor of neurology at University of Pittsburgh, conducted 

studies of mice put in isolation. He indicated that “overall there is a measurable 

difference consisting of simpler neurons, fewer connections between those neurons, 

and fewer synapses in the brain compared to mice which have not been subjected to 

isolation”.101 Ironically, in order to conduct these experiments, Zigmond had to get 

special permission from animal care boards, as extended isolation is carefully 

regulated in animal experiments as a cruel condition.102 

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
98 Center for Constitutional Rights, Legal Services for Prisoners with Children, and California Prison 
Focus, Shadow Report Submission to the Committee on the Convention Against Torture and Other 
Cruel, Inhuman, or Degrading Treatment or Punishment: The use of prolonged solitary confinement 
in United States  prisons, jails, and detention centers (2014) 
<http://ccrjustice.org/sites/default/files/assets/files/CCR_CAT%20Submission_SolitaryConfinement.p
df> at 5 May 2016. 
99 ACLU, above n 47. 
100 Ibid. 
101 Carol Schaeffer, Solitary Watch, “Isolation Devastates the Brain: The Neuroscience of Solitary 
Confinement” (2016) <http://solitarywatch.com/2016/05/11/isolation-devastates-the-brain-the-
neuroscience-of-solitary-confinement/> at 14 April 2016. 
102 Ibid. 
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Further, other researches have demonstrated that prisoners subjected to isolation 

suffer many of the same physiological symptoms caused by physical torture,103 

including: heart palpitations;104 diaphoresis (sudden excessive sweating); insomnia 

and nightmares; 105  lethargy; tremulousness (shaking); headaches; dizziness; 106 

aggravation of pre-existing medical problems; lower levels of brain function, 

including a decline in electroencephalogram (EEG) activity.107 

 
Moreover, scientists note that many diseases exacerbated by loneliness and isolation, 

including Alzheimer’s, obesity, diabetes, high blood pressure, heart disease, 

neurodegenerative diseas\es, and even cancer - tumours can metastasise faster in 

lonely people.108  

 
2.3. Psychological effects of impending execution 

 
Whilst the living conditions of segregation themselves are often severe enough to 

trigger adverse effects on the prisoner’s health and mental stability, the imposition of 

the death penalty entails yet another set of highly stressful factors.109 Not only are the 

inmates confined for years in solitary confinement, their lives are also filled with 

constant anxiety about their execution. Death row prisoners spend years with a very 

real possibility hanging over them, every single day that they will be killed.110 The 

uncertainty of the exact date of one’s execution and alternating feelings of hope and 

despair, lead to severe traumatisation.111 Moreover and even worse, death row 

inmates are sometimes told that they will be executed on a specific day, but are then 

granted a temporary stay or simply given another date at the last minute.112 Living in 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
103 ACLU, above n 47. 
104 Shalev, above n 41. 
105 Haney, above n 70. 
106 Ibid. 
107 Paul Gendreau, N.L. Freedman and G.J.S. Wilde, “Changes in EEG Alpha Frequency and Evoked 
Response Latency During Solitary Confinement” (1972) 79 Journal of Abnormal Psychology 57.  
108 Judith Shulevitz, “The Lethality of Loneliness” (2013) The New Republic 
<https://newrepublic.com/article/113176/science-loneliness-how-isolation-can-kill-you> at 1 May 
2016. 
109 Kren, above n 10. 
110 Mushlin, above n 59. 
111 Bojosi, above n 14, 309. 
112 Kren, above n 10, 6. 
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“constant indefiniteness, coupled with raising false hopes or being provided with 

wrong information, further aggravates the inmates’ state of mind and thus constitute 

additional factors for individuals on death row”.113 

 

To date, there is only a small number of psychological research conducted on the 

experience of death row inmates, which partially suggests the absence of pathologies 

in prisoners,114 such as studies conducted by Harvey Bluestone and Carl McGahee,115 

or James Panton.116 

 

For instance, James Panton compared the MMPI profiles of death row inmates with a 

general prison population.117   MMPI is the Minnesota Multiphasic Personality 

Inventory. It is the most widely used and researched standardised psychometric test 

of adult personality and psychopathology.118 Panton discovered that “death row 

inmates showed increased feelings of depression and hopelessness, however severe 

disturbances, such as psychosis, were not observed”.119  Smith and Felix conducted 

unstructured psychiatric interviews of thirty-four death row inmates.120 Most of them 

exhibited well-intact defences regarding their alleged guilt.121  Only seven inmates 

evidenced a depressed mood that might have required further counselling 

intervention.122 Further, Harvey Bluestone and Carl McGahee interviewed nineteen 

inmates  (eighteen men and one woman) awaiting execution at Sing Sing prison in 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
113 Kate McMahon, “Dead Man Waiting: Death Row Delays, The Eighth Amendment, and What 
Courts and Legislature Can Do” (2006) Bepress Legal Repository 
<http://law.bepress.com/cgi/viewcontent.cgi?article=6508&context=expresso> at 7 June 2016.  
114 Julius Debro, K. Murty, J. Roebuck and C.  McCann, “Death Row Inmates: A Comparison of 
Georgia and Florida Profiles” (1987) 12 Criminal Justice Review 41. 
115 Harvey Bluestone and Carl McGahee, “Reaction to extreme stress: Impending death by execution”  
(1962) 119 American Journal  of  Psychiatry 393. 
116 G.W. Dahlstrom, J.H. Panton, K.P. Bain, and L.E. Dahlstrom, “Utility of the  Megargee-Bohn  
MMPI  typological  assessments:  Study  with  a  sample  of  death  row  inmates” (1986) 13 Criminal  
Justice  and  Behavior 5. 
117 James Panton, “Personality  characteristics  of  death  row  prison  inmates” (1976) 32  Journal  of  
Clinical  Psychology 306.  
118 Ibid. 
119 Ibid. 
120 C.E. Smith and  R.R. Felix, “Beyond  deterrence:  A  study  of  defenses  on  death  row” (1986) 50  
Federal  Probation 55. 
121 Ibid. 
122 Ibid. 
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New York. 123  “Expecting to find intense anxiety and depression, they found 

none”.124 They have suggested, “that death row inmates have particularly well-

developed defence mechanisms, but this hypothesis has been based solely on 

subjective clinical impressions”.125 Roebuck and McCann interviewed twenty-five 

death row inmates and found that “all slept well and felt relatively good about 

themselves”.126 None requested or received tranquilisers.127 Finally, in a rare study 

conducted by Dahlstrom, Panton, and Bain of death row inmates who had their 

sentences commuted to life imprisonment, twenty-three inmates (46%) showed no 

change in personality functioning as measured by the MMPI, eighteen (36%) showed 

an improvement while only nine (18%) deteriorated.128 

 

Conversely, Robert Johnson and Lloyd Vogelman found severe deteriorations in 

prisoners on death row. Johnson, a professor of criminology at the American 

University,129 conducted interviews with thirty-five men under sentence of death in 

Alabama. He found that the fear of execution gives rise to intense preoccupation for 

prisoners.130  It is a major concern of many death row inmates, a source of worry, 

anxiety, even dread of the unknown. The future is necessarily uncertain and men feel 

vulnerable and afraid. Some death row prisoners commented that they are scared 

twenty-four hours a day, because they do not know what is going to happen.131 

Others had recurring nightmares in which the ritual of execution is played out to its 

lethal conclusion.132 For some of the condemned men, this concern is constant, and 

not a day passes that they do not think about the death sentence.133 Researchers note 

that persons expressing manifestations of fear believe they are unable to defend 
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
123 Bluestone, above n 115. 
124 Ibid. 
125 Ibid. 
126 Debro, above n 114. 
127 Ibid.	
  
128 Dahlstrom, above n 116. 
129 While attaining his M.A. and Ph. D. in criminal justice, Robert Johnson also acquires B.A. in 
Psychology.  
130 Robert Johnson, “Under Sentence of Death: The Psychology of Death Row Confinement” (1979) 5 
Law and Psychology Review 141. 
131 Ibid.  
132 Ibid. 
133 Ibid. 
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themselves against danger, or to ignore perceived threаts of danger. Danger is often 

seen as widespread and diffuse, beyond the ability of any person to constructively 

cope or respond. A sense of vulnerability is experienced as a continuing and 

dominant characteristic.134 

 

During Johnson’s research, he termed life on death row as a “living death”, the 

phrase that was used by many inmates to capture the essential and cumulative 

experience of the condemned prisoner.135 Living death conveys the “zombie-like, 

mechanical existence of an isolated physical organism that emerges when men are 

systematically denied their humanity”.136 The image, spontaneously and forcefully 

rendered by the prisoners themselves, serves as a dramatic summary statement of the 

death row experience, encompassing its central psychological features of 

powerlessness, fear, and emotional emptiness.137 

 
Another psychological dimension described by Johnson, particular to the death row 

inmates, is “emotional death”. Emotional death or emotional emptiness is felt when 

one believes he is beyond the reach and support of family and friends and has been 

abandoned or forgotten by them and the free community in general. It is a reaction to 

confinement in a setting in which human needs are discounted.138 The person 

expressing manifestations of emotional emptiness feels “loneliness, a deadening of 

feelings for self and others, and a decline in mental and physical awareness”.139 A 

sense of apathy, passivity, and degrade is experienced as a continuing and dominant 

feature.140 This is further aggravated by deterioration of the death row prisoner’s 

relationships with family and friends because of the prospect of permanent 
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separation, and a sense of the pointlessness of pursuing relationships. The limited 

visits are often a cause of terrible anguish. 141 

 

Johnson observed that strong emotions consume prisoners. They are chronically 

angry. Prisoners speak of slowing down mentally, feeling confused, forgetful, 

listless, and drowsy. Material objects get lost from one moment to the next, even 

within the limited confines of the cell.142 The pressures bearing down on the 

prisoners make them feel alternately comfortable and depressed without reason, as 

though problems emerged from nowhere to disrupt their existence.143 Feelings of 

anxiety emerge from waiting, thus filling life with uncertainty. 144  Condemned 

prisoners must nurture both “a desire to live and an acceptance of imminent 

death”.145 This task is an extremely difficult one.146 

 

These psychological dimensions, identified by Johnson, echoed in other case study. 

Lloyd Vogelman, a clinical psychologist, conducted interviews with eight men who 

had been incarcerated on death row in South Africa for more than a year, before they 

had their sentences overturned - some of whom had been only hours from 

execution.147 Similarly to Johnson, Vogelman characterised death row incarceration 

by fear, anxiety and helplessness.148 The men expressed a fear of death, stating that 

“there is intense anxiety about the unknown”.149 
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144 Tierenney M. Garrison, Death on the brain: the psychological effects of the death penalty based on 
the views of those condemned to die  (Master of Criminal Justice Thesis, Tennessee State University, 
2008). 
145 Johnson, above n 130. 
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Further, various studies of persons with terminal illness provide supplementary 

information of the experience of those living under sentence of death.150 These 

studies explore the role of uncertainty in otherwise certain death, especially in light 

of medical developments, and bears strong connection to the experiences of those 

currently awaiting execution.151 For instance, research examining the experience of 

persons with cancer has documented multiple physical, psychological, and 

behavioural deteriorations. 152  Work with HIV/AIDS patients provided similar 

findings.153 These psychological reactions of terminally ill hospital patients have 

been found to be similar to those of death row inmates.154 

 

Therefore, to date the various studies on psychological repercussions for death row 

inmates about imminent death have produced conflicting results. Drawing firm 

conclusions from these limited studies is impossible. The research is dated and the 

samples were small and done over relatively short intervals, making it impossible to 

generalise from the results.155 Therefore, whether the pains of impending death 

always translate into severe psychological harm is impossible to establish without 

further research. The reason behind this limited studies is that majority of the 

contemporary research on the psychological effects of death row directed at the 

effects of solitary confinement, severe repercussions of which are very well 

documented. As such the psychological effects unique to death row prisoners are 

limited by insufficient research conducted in the area. 

 
2.4. Prolonged detention and its effects 

 
Prolonged detention refers to the extreme time delays between sentencing and the 

actual execution. Whilst in the nineteenth century, executions were usually carried 
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out within hours or days after the person had been sentenced to death, this interval 

has been increasing steadily and on a global basis.156 For example in the US, death 

row inmates typically spend decades awaiting execution.157 The average length of 

time from sentence to conviction of those executed in 2015 was 16.9 years; ranging 

from 4 to 31 years. The country’s longest serving death row inmate, Gary Alvord, 

had spent 39 years on death row in Florida until he died of natural causes in 2013.158  

 

The US is not the only country where prisoners languish for many years under the 

sentence of death. Delay on death row is a global problem. For example, in Pakistan 

prisoners spend 10 to 15 years on death row.159 Nigerian death row prisoners have an 

average wait of twenty years before execution.160 In Japan, Iwao Hakamada, spent 45 

years on death row. He was certified by the Guinness Book of Records as the world’s 

longest serving death row inmate. Hakamada was sentenced to death in 1968, but in 

2014 he was released from prison, aged 77, after a judge had ordered a retrial 

because DNA tests had raised serious doubts about his guilt, which Hakamada had 

always denied.161  

 

2.4.1. Reason behind prolonged detention 
 

The lengthy delays are predominately caused by the increase in laws to safeguard an 

individual’s right to appeal. Prisoners launch what seem to be unending challenges to 

conviction and sentence, directed to the domestic courts responsible for appeal, 

judicial review, and constitutional litigation.162 When these fail, there are requests for 

pardon or commutation of sentence.163 In addition, an increase in appeals to human 

rights tribunals, such as the HRC and the	
   Inter-American Commission on Human 
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Rights (“IACHR”), have lengthened the time needed to dispose of a case.164 

Although it could be argued that many of these appeal steps are optional and are 

hence taken voluntarily, it is widely acknowledged that “one cannot blame the 

prisoners for making use of all the possibilities at hand in order to fight for their 

lives”.165 

 

Delay in execution is also an unintended by-product of initiatives to abolish the death 

penalty such as moratorium on executions.166 For example, in Pakistan the average 

time of 10 to 15 years that prisoners spend on death row,167  have increased 

substantially following the moratorium on executions, which ran in the country from 

2008 to 2014.168 Despite the moratorium, hundreds of people continued to be 

sentenced to death. Furthermore, most moratoriums exist because a president either 

pronounces that he or she will commute all death sentences to life sentences, as in 
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
164 Hudson, above n 7, 836. 
165 Lombardi, above n 37, 3. 
166 On 18 December 2007, the United Nations General Assembly adopted a Resolution 62/149, 
entitled “moratorium on the use of the death penalty” (Moratorium on the use of the death penalty, 
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(Wenqiang Yin, “Moratorium in International Law” (2012) 11 Chinese Journal of International Law 
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167 Hood, above n 1, 203.  
168 Human Rights Advocates, above n 22. Despite the moratorium, hundreds of new inmates were 
sentenced to death and thousands remained on death row. Further in 2014, in the aftermath of the 
Peshawar school attack, the country has lifted the moratorium on executions in terrorism related cases 
(Asad Hashim, “Pakistan lifts death penalty moratorium” (2014) Al Jazeera, 17 December 2014                                     
<http://www.aljazeera.com/news/asia/2014/12/pakistan-lifts-death-penalty-moratorium-
2014121710537499387.html> at 30 March 2016). Moreover, only months after a moratorium was 
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Mali, or vows not to sign death warrants, as in Zambia.169  These moratoriums appear 

tenuous at best because future presidents may not consider themselves bound by the 

executive policies of their predecessors. Countries such as Chad, Taiwan, and Guinea 

resumed executions after years of observing unofficial moratorium.170 Indonesia is 

another example. The last unofficial moratorium in the country ran from 2008 to 

2013 under the presidency of Susilo Bambang Yudhoyono (who reportedly deeply 

disliked capital punishment), but his replacement, Joko Widodo, embraced 

executions as part of a hard-line stance against drug offending. As such moratorium 

may effectively place death row inmates into a permanent waiting pattern of 

uncertainty about their future.171 

 

Ironically then, as Schabas indicated “prolonged detention on death row, which may 

itself constitute a violation of an individual’s human rights, is the consequence of 

efforts to limit and eventually abolish the death penalty that can be directly attributed 

to the influence of contemporary human rights law”.172 Consequently, the length of 

time before execution has changed over the past several decades, making the death 

sentence process much different than that of even a few years ago.173 Today, very 

long detention before execution is the customary practice on death rows globally. 174 

This creates a dilemma for States that hope to retain the death penalty. If it is to 

provide the full range of procedural guarantees that are prescribed by international 

and domestic law, then it may be simply impossible to complete the process within 

an acceptably short period.175 

 

 

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
169 Death Penalty Worldwide, Moratoria, (2011) Cornell Law School 
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2.4.2. Health effects of prolonged detention 
 

Various studies on the psychological effects of long-term imprisonment have 

produced inconsistent results. On one hand, some researchers have documented 

negative changes in inmates over time.176 For example, Richard Schill and David 

Marcus compared thirty randomly selected, recently incarcerated male inmates and 

thirty male inmates who had been incarcerated at least 5 years in two prisons in 

Texas. They found that inmates who have been in prison for at least 5 years 

developed a type of “learned helplessness”.177 A person is said to have acquired 

learned helplessness when he or she have learned that they are helpless in aversive 

situations, have lost control, and gave up trying as a consequence. Learned 

helplessness closely connected to depression, loneliness, and physical illness.178  

 

On the other hand, many researchers have found little evidence that prolonged 

incarceration invariably has harmful psychological effects, but instead suggest that 

“condemned inmates may become more accustomed to their situation over time”.179  

Studies of long-term inmates in a general prison population have displayed an 

improved adaptation to prison conditions.180  For example, Banister, Smith, Heskin 

and Bolton found that “incarceration over time does not appear to result in 

intellectual deterioration”.181 Doris MacKenzie found that “inmates who served at 

least 6 years in prison actually reported fewer psychosomatic complaints, less 

anxiety and depression, and higher self-esteem than recently incarcerated inmates” 
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with lengthy sentences.182 Edward Zambe documented that inmates “become better 

adjusted psychologically over the course of long-term incarceration”, their stress 

decreases, and they become more involved in structured activity.183 Similarly, Lynne 

Goodstein found that “inmates adapt well in prison life over time by giving up their 

autonomy and unquestioningly going along with the prison routine”.184 

 

One of very few studies into death row inmates also reflects seemingly uncertain 

impact of time on prisoners’ psychological state.185 Johnnie Gallemore and James 

Panton conducted evaluations of eight men sentenced to death over a period of two 

years, and found “that five of the men seemed to adjust to living under sentence of 

death, while three participants became significantly less functional”.186  

 

Therefore, while many academics, describing death row phenomenon, emphasise the 

importance of the prolonged detention, there is conflicting research in relation to the 

interconnection of time spent on death row and its psychological effects.187 As Smith 

indicated, “while it seems likely that there will be measurable changes in the 

psychological effects of this experience over time, the direction of these changes is 

unknown”.188 Current research has not so far linked the temporal element of death 

row phenomenon to psychological theory in order to predict or understand its health 

effects.189  
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2.5. Interrelation between three elements of the death row phenomenon 
 
The relationship between all three elements of the death row phenomenon is complex 

and intertwined.190 Many authors insist that the first two components, prolonged 

detention and harsh conditions, are in themselves enough to establish the 

phenomenon. 191  Others argue that harsh conditions alone, such as solitary 

confinement, are not sufficient, because they may be to an extent justified for 

security reasons, and prolonged time spent on death row is required for prisoners to 

exercise their right to appeal.192 Prisoners are also expected to lose their freedom and 

partial control over their lives upon incarceration - it is part of the punishment.193  

Such views, though, tend to ignore the international standard that prolonged solitary 

confinement, beyond 15 consecutive days, is said to amount to torture or inhuman 

treatment.194 The use of solitary confinement is absolutely prohibited for death row 

prisoners simply by virtue of their sentence.195  

 

Therefore, the enduring pressure of a life awaiting a death sets death row inmates 

apart from other prisoners who may face harsh prison conditions or delays in the 

appeals process.196 As Smith indicates “it is this part of the experiential component, 

focused on the unique situation of inmates living under a sentence of death, that 

distinguishes death row inmates from other inhabitants of the prisons today, and 

limits the possible application of the concept to a larger group”.197  
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Each element, taken individually, may be sufficient to cause mental suffering or 

harm to an individual prisoner. Though to date the studies on the effects of the 

conditions on death row, particularly solitary confinement, have produced most 

conclusive results. Studies on the psychological repercussions from living with the 

uncertainty about the imminent death have produced conflicting results. The same is 

true for the psychological consequences of the prolonged detention. This is likely 

attributed to the lack of the psychological research on the issue. Today, the strongest 

findings in relation to severe psychological trauma of death row are mostly focused 

on the effects of solitary confinement. While it is true, that the majority of death row 

inmates are held in segregation, they also experience many additional psychological 

effects which are unique to them. In that regard, studies of death row prisoners are 

one step behind those done on the effects of solitary confinement. Perhaps the 

psychological effects of the threat of execution are in themselves severe enough to 

establish the death row phenomenon, although without further research, it is 

impossible to know.198 This type of information would help to ascertain whether 

certain patterns of experience actually constitute a separate structural death row 

phenomenon, or “if it merely represents a unique assembly of condemned 

individuals’ personal circumstances”.199  

 

To date, the death row phenomenon or death row syndrome are not accepted by any 

medical or psychiatric bodies as some kind of established illness.200 As Schwartz 

indicates that if we label all of the death row inmates’ condition a mental illness, 

what we might really be doing is “implementing a social policy (abolition of the 

death penalty) on the back of psychiatry by inappropriate use of a speculative 

psychiatric diagnosis”.201 He further notes that such an important decision could not 

be made without future extensive research in order to draw a line between 

individual’s moral distress and real psychopathology.202 Schwartz stresses that, at 
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minimum, this effort would require collaborative input from nosologists; descriptive, 

dynamic, and forensic psychiatrists; neuroscientists; ethicists; and philosophers.203 

 

The discussion will now continue to the legality of the death row phenomenon. 

Mirroring the academic disagreement on what constitutes the death row 

phenomenon, various courts and tribunals came up with their own contours of the 

term. The following chapter investigates in which form the phenomenon is said to 

amount to torture or other cruel, inhuman or degrading treatment or punishment. 
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3. DEATH ROW PHENOMENON IN INTERNATIONAL HUMAN RIGHTS 

LAW 

 
 

After providing an understanding of the concept of the death row phenomenon and 

its potential effects on the inmates, the discussion will now turn into examining the 

status of the doctrine under international law. The aim is to analyse under what 

circumstances detention on death row triggered the death row phenomenon as a 

violation of international law.  

 

The jurisprudence of the ECtHR, the HRC and the Privy Council are investigated. 

Each of these tribunals applies its own governing legal standard in establishing the 

death row phenomenon.204 It is by no means suggested that these are the only courts 

that have so far dealt with the issue.205 However, the decisions are representative of 

the current divergent views on the death row phenomenon.206  

 

Before considering the international developments towards recognising the death row 

phenomenon as a breach of a right not to be tortured or subjected to inhuman 

treatment by the ECtHR, the HRC and the Privy Council,207 it is important to first 

provide universally accepted definition of what constitutes torture. 

 

3.1. Torture under international law 
 

The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment 

or Punishment (“CAT Convention”) provides the most precise and widely-cited 

definition of torture under international law. It defines torture as: “any act by which 

severe pain or suffering, whether physical or mental, is intentionally inflicted on a 

person for such purposes as obtaining from him or a third person information or a 

confession, punishing him for an act he or a third person has committed or is 
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suspected of having committed, or intimidating or coercing him or a third person, or 

for any reason based on discrimination of any kind, when such pain or suffering is 

inflicted by or at the instigation of or with the consent or acquiescence of a public 

official or other person acting in an official capacity”. 208 It does not include “pain or 

suffering arising only from, inherent in or incidental to lawful sanctions”.209 

 

Therefore, CAT Convention identifies the following elements in qualifying an act as 

torture:  

• Nature of the act, which encompasses both acts and omissions that inflict 

severe pain or suffering.210 Further, pain and suffering may be physical or 

mental.211  

• Pain and suffering must be inflicted intentionally on the victim.212  

• Specific purpose, such as to obtain information, as punishment or to 

intimidate, or for any reason based on discrimination.213 This list, established 

according to CAT Convention may be viewed as indicative rather than 

exhaustive.214 

• Involvement of public officials or assimilated.215 

 

There is no international legal definition of a cruel, inhuman or degrading treatment 

or punishment, and no objective element of distinction between inhuman treatment 

and torture.216 Acts are generally alike and only the level of intensity/severity of the 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
208 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment  
(“CAT Convention”), Article 1. 
209 Ibid. 
210 Office of the United Nations High Commissioner for Human Rights, Interpretation of torture in 
the light of the practice and jurisprudence of international bodies (2011) 
<http://www.ohchr.org/Documents/Issues/Torture/UNVFVT/Interpretation_torture_2011_EN.pdf> at 
1 July 2016. 
211 Office of the High Commissioner for Human Rights, General Comment No. 20: Article 7 
(Prohibition of torture, or other cruel, inhuman or degrading treatment or punishment), UN Doc 
HRI/GEN/1/Rev.9 (10 March 1992) [5]. 
212 Office of the United Nations High Commissioner for Human Rights, above n 210. 
213 Ibid.	
  
214 Manfred Nowak and Elizabeth McArthur, The United Nations Convention against Torture. A 
Commentary (Oxford University Press, New York City, 2008) 75. 
215 Office of the United Nations High Commissioner for Human Rights, above n 210. 
216 Nowak, above n 214, 73. 
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ill-treatment may vary.217 Consequently, the distinctive element is subjective, but 

must still reach a minimum level of severity.218 The minimum level of severity is 

determined by the specific circumstances of each case and is not always obvious.219 

In some cases, the qualification of torture may be easily granted because of the 

nature of certain acts.220 However, in others, the vulnerability of the victim (age, 

gender, state of health, etc), as well as duration of treatment, and its physical and 

mental effects should be taken into account to determine whether the case amounts to 

torture or inhuman treatment.221  Proving inhuman treatment also does not require a 

showing of the actor’s specific intent.222 So if the suffering does not satisfy the 

definition of torture, the victim may still be able to prove cruel, inhuman or 

degrading treatment or punishment was imposed.223  

 

Further, the United Nations SRT, Mr. Manfred Nowak, stated that: “a thorough 

analysis of Articles 1 and 16 of the CAT Convention as well as a systematic 

interpretation of both provisions in light of the practice of the Committee against 

Torture leads one to conclude that the decisive criteria for distinguishing torture from 

cruel, inhuman and degrading treatment may best be understood to be the purpose of 

the conduct and the powerlessness of the victim, rather than the intensity of the pain 

or suffering inflicted”.224 Accordingly, it might be the powerlessness of the victim 

that can enable to differentiate between torture and other ill-treatment.225 Thus, ill-

treatments applied in a situation of powerlessness (such as detention) will be more 

likely to amount to torture.226 

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
217 Office of the United Nations High Commissioner for Human Rights, above n 210. 
218 Office of the High Commissioner for Human Rights, above n 211. 
219 Office of the United Nations High Commissioner for Human Rights, above n 210.	
  
220 Ibid. 
221 Ibid. 
222 Ibid. 
223 Ibid. 
224 Nowak, above n 46. 
225 Office of the United Nations High Commissioner for Human Rights, above n 210.	
  
226 Nowak, above n 214, 77.  
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Additionally, some legal instruments do not differentiate between the two terms.227 

International Covenant on Civil and Political Rights (“ICCPR”), for example, 

protects against torture and inhuman treatment generally.228 The same is true for the 

European Convention on Human Rights (“ECHR”).229 The HRC has indicated that 

“it may not be necessary to draw sharp distinctions between the various prohibited 

forms of treatment or punishment”,230 the term “torture” tends to be reserved solely 

for the most serious offences against human dignity and personal integrity.  

 

Interestingly, nor the ICCPR or the ECHR, while prohibiting torture and inhuman 

treatment generally, provide definitions for these acts. Further, it is only Article 1 of 

the Convention Against Torture that highlights the fact that torture and other 

infringing acts can be physical or mental.231 Nevertheless, in spite of this, mental 

suffering has been found to infringe or contribute towards infringement of both, 

ICCPR and ECHR. As such, according to the HRC, solitary confinement, especially 

when the person is kept incommunicado, may be contrary to Article 7 of the 

ICCPR. 232  The ECtHR decided that sufficiently severe mental suffering may 

occasion a violation of Article 3 of the ECHR.233 It is apparent from the foregoing 

that treatment, involving little or possibly no physical injury, may infringe the 

provisions on maltreatment and human dignity.234 

The prohibition of torture and cruel, inhuman and degrading treatment is “an 

absolute and non-derogatory right”.235 This means that no exceptional circumstances, 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
227 Reyes, above n 71. 
228 International Covenant on Civil and Political Rights (“ICCPR”), Articles 7.  
229European Convention on Human Right (“ECHR”), Article 3. 
230 HRC, General Comment 7, Article 7, Compilation of General Comments and General 
Recommendations Adopted by Human Rights Treaty Bodies, UN Doc HRI/GEN/1/Rev.1 (1994) [7]. 
231 As relevant for the purpose of this thesis, because Arab Charter on Human Rights, Article 13 also 
highlights the fact that torture and other infringing acts can be physical or mental. 
232 HRC, above n 230 [2].  
233 ECHR, Article 3; Selçuk and Asker v Turkey, ECtHR Vol 1998-II, No 71 (1998). 
234 Office of the United Nations High Commissioner for Human Rights, above n 187. 
235 Universal Declaration of Human Rights, Article 5; Common Article 3 of the Geneva Convention 
for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, Geneva 
Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of 
Armed Forces, Geneva Convention Relative to the Protection of Civilian Persons in Time of War, 
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such as war or any emergency threatening the life of the nation can be invoked as a 

justification.236 The prohibition on torture is also considered a jus cogens norm or 

absolute norm of general international law, also giving rise to the obligation erga 

omnes (owed to and by all States).237 As such, “the prohibition may be enforced 

against a State even if it has not ratified any of the relevant treaties”.238  

The prohibition on torture, cruel, inhuman or degrading treatment or punishment is 

implemented in the United Nations system through the human rights treaty bodies, 

including the HRC, the Committee Against Torture and the Subcommittee on the 

Prevention of Torture and other Cruel, Inhuman or Degrading Treatment or 

Punishment.239 In addition, the United Nations Human Rights Council’s special 

procedures may investigate and report on allegations of torture. For example, the 

United Nations SRT, is “authorised to examine questions related to torture in all 

United Nations Member States, including through urgent appeals, country visits, and 

reporting”.240 

Further, it is noted, that courts and tribunals, discussed in this chapter, do not employ 

uniform terminology and use different terms in respect to the prohibition of torture. 

For example, the ICCPR protects against “torture or cruel, inhuman or degrading 

treatment or punishment”,241 while the ECHR excludes the word “cruel”.242 The 

reason is that the right not to be subjected to torture or other inhuman treatment 
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
Geneva Convention Relative to the Treatment of Prisoners of War; ICCPR, Article 7; ECHR, Article 
3. 
236 CAT Convention, Article 2. 
237 International Justice Resource Center, Torture (2013) <http://www.ijrcenter.org/thematic-research-
guides/torture/> at 3 July 2016. Jus cogens are international norms considered so fundamental that no 
derogation from them is permitted, even through the application of other international norms; Vienna 
Convention on the Law of Treaties, Article 53; Erika de Wet, “The Prohibition of Torture as an 
International Norm of jus cogens and its Implications for National and Customary Law” (2005) 15 
European Journal of International Law 97.  
238 Ibid.  
239 Ibid.  
240 Ibid. 
241 ICCPR, Article 7. 
242 ECHR, Article 3. Though this is of little significance since any form of cruel treatment will almost 
inevitably be brought within the ambit of inhuman or degrading in terms of the ECHR. For example, 
in the case of Irlande v United Kingdom, (Application no. 5310/71) Eur Court HR, the ECtHR 
concluded that “it was the intention of the Convention that the term ‘torture’ attached to deliberate 
inhuman treatment causing very serious and cruel suffering” [167]. 



	
   37 

derives from different sources of law, such as ICCPR, ECHR or domestic 

constitutions. While the sources are different, the fundamental notion is the same. 

Each section, in each national and international document, was endorsed to protect 

persons from unnecessary and undue suffering.243   

 

3.2. Divergent approaches to the death row phenomenon 
 
Currently, various courts and tribunals use different approaches to establishing the 

death row phenomenon as a violation of a right not to be tortured. The doctrine was 

first given legitimacy in 1989 by the ECtHR244 in the landmark case of Soering.245 In 

that case, the court was confronted with the question whether the extradition of a 

German citizen Jens Soering to the US, where he would have faced the death penalty 

for double murder of his girlfriend’s parents,246 would breach Article 3 of the ECHR, 

which prohibits torture, and inhuman or degrading treatment or punishment. The 

ECtHR upheld the death row phenomenon as a breach of Article 3 where an 

individual passed a very long period of time spent on death row in extreme conditions 

under “mounting anguish of awaiting execution”.247 Importantly, the breach was 

based on the potential for harm to an individual in the future.248  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
243 Bojosi, above n 14, 323. 
244 The ECtHR overseas the compliance with the ECHR of the 47 Council of Europe member States 
that have ratified the ECHR. It rules on individual or state applications alleging violations of the civil 
and political rights set out in the ECHR (Council of Europe, European Court of Human Rights (2014) 
<http://www.coe.int/t/democracy/migration/bodies/echr_en.asp> at 1 May 2015). 
245 161 (1989) Eur Court HR (ser A). 
246 Soering [15].	
  
247 In finding the death row phenomenon, the ECtHR also made reference to Soering’s youth and his 
disturbed mental state (Soering [93]) and found these factors as contributory “to bring the treatment 
on death row within the terms of Article 3” (Soering [109]). At the time of the killings, Soering was 
18 years old and there was some psychiatric evidence, which was not contested as such, that he “was 
suffering from an abnormality of mind which substantially impaired his mental responsibility for his 
acts” (Soering [109]). The judgment, however, left ambiguous whether the existence of such factors 
would be deemed necessary in other cases (Sadoff, above n 21). However, the cases, decided by the 
European Commission on Human Rights (“ECommHR”), following Soering provide some clarity on 
the point. Before 1998 individuals did not have direct access to the ECtHR. They had to apply to the 
ECommHR, which if found the case to be well-founded would launch a case in the ECtHR on the 
individual’s behalf. Protocol 11 abolished the Commission in 1998, enlarged the ECtHR, and allowed 
individuals to take cases directly to it (Council of Europe, European Commission on Human Rights 
(2015) <http://www.refworld.org/publisher/COECOMMHR.html> at 20 May 2016). Following 
recognition of the death row phenomenon by ECtHR, the ECommHR did not require the existence of 
such personal factors in its consideration of the death row phenomenon (Çinar v Turkey (App. No. 
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Soering249 case remains significantly important as it broke new ground, providing a 

basis for other courts to embrace the death row phenomenon.250 Surprisingly though, 

the case has not been heavily criticised on the point that the ECtHR’s jurisdiction 

covers countries which have all abandoned the use of capital punishment.251 The 

ECtHR was probably driven by a strong antipathy to the death penalty. 252 

Nevertheless, from this judgment onwards, the death row phenomenon grew in 

recognition all over the world when dealing with death row cases.253 The vast 

majority of subsequent death row phenomenon cases cite the ECtHR’s landmark 

ruling, a testament to its strong relevance.254  

 

By setting out the cornerstones of the phenomenon, the ECtHR unquestionably 

furthered the concept in gaining recognition and in becoming well established in 

international law.255 However, the standards applied to establishing the death row 

phenomenon by other courts had varied to that of the ECtHR.  

 

Accordingly, the HRC, adopting the doctrine into its jurisprudence, established the 

threshold much higher than the ECtHR. Together with the three elements of the 

death row phenomenon (physical, temporal and experiential), what was essential is 

that the applicant demonstrated that he or she is specifically affected by those 

conditions, such as deterioration in mental or physical state. Further, the extradition 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
17864/91), (1994) 79A DR 5). As such the ECommHR cleared some ambiguity left by the Soering 
case in that three elements of the death row phenomenon do not need to be accompanied by further 
circumstances to constitute the breach of Article 3 under the ECHR. The doctrine and its precise 
extent was confirmed in numerous death-row-related cases, such as H v Sweden (App. No. 22408/93), 
(1994) 79A DR 85 (Schabas, above n 182; Çinar v Turkey (App. No. 17864/91), (1994) 79A DR 5). 
248 Also, despite the ECtHR’s condemnation of this phenomenon, the UnitedT Kingdom decided to 
extradite Soering when the charges against him were reduced to non-capital murder. 
249 161 (1989) Eur Court HR (ser A). 
250 Reyes, above n 71. 
251 Hudson, above n 7, 843. 
252 Ibid. 
253 Human Rights Advocates, above n 22. 
254 Hudson, above n 7, 843. 
255 Kren, above n 10. 
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cases based on the possibility of harm to a person in the future were consistently 

unsuccessful before the HRC.256  

 

The Privy Council,257 on the other hand, embracing the death row phenomenon 

doctrine for the first time in 1993 in Pratt and Morgan258 case, adopted a more 

lenient approach to finding the death row phenomenon, allowing delay to be the 

main, if not the singular, factor in its analysis.259 This time-based approach has been 

referred to by Chief Justice of the Supreme Court of Zimbabwe, Anthony Gubbay in 

the Catholic Commission case260 as “progressive” and “compassionate”.261 Countries 

like India, Uganda and Zimbabwe have adopted this approach in establishing the 

death row phenomenon in their courts.262  

 

The divergent approaches amongst courts to what actually constitutes the death row 

phenomenon have led to an absence of clear-cut lines on when detention on death 

row amounts to the death row phenomenon and therefore constitutes a breach of 

international law.263 The debate of the death row phenomenon remains open on a 

number of issues, whether delay in itself constitutes a human rights violation or 

additional elements are required, such as conditions of prison detention and 

psychological effects from awaiting one’s death.  

 

In order to determine what conditions and treatment of the death row prisoners were 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
256 Bradford, above n 6; Kindler v Canada, Communication No. 470/1991, UN Doc 
CCPR/C/48/D/470/1991 (1993); Cox v Canada, Communication No. 539/1993, UN Doc 
CCPR/C/52/D/539/19930 (1994). 
257 The Privy Council sits in London as the highest court of appeal for many of the Caribbean and 
other commonwealth states (Hudson, above n 7). 
258 Pratt and Morgan v The Attorney General for Jamaica and another (Jamaica) [1993] UKPC 1 
(2nd November, 1993) (“Pratt and Morgan”). 
259 Hudson, above n 7, 848. 
260 Catholic Commission for Justice and Peace in Zimbabwe v Attorney-General and Others (2001) 
AHRLR 248 (ZwSC 1993) (“Catholic Commission”) [114]. 
261 Ibid [66].	
  
262 Susan Kigula & 416 Ors v Attorney General (Constitutional Petition No. 6 of 2003) [2005] UGCC 
8 (10 June 2005).  
263 Penal Reform International, Strengthening Death Penalty Standards (2015) 
<http://www.penalreform.org/wp-
content/uploads/2015/02/PRI_Strengthening_death_penalty_standards_WEB.pdf> at 6 June 2016. 



	
   40 

held to amount to a breach of a human right, it is important examine the weight that 

courts gave to each element of the death row phenomenon (delay on death row, harsh 

conditions and health effects). This will further help in analysis of whether the 

breach of only one of the elements can be sufficient to establish a violation. 

Accordingly, the role that each element played in the establishment of a violation 

discussed below. 

 

3.3. Is prolonged detention a breach of prohibition of torture?  
 

The Privy Council’s decision in Pratt and Morgan264 created a debate as to whether 

delay of a certain length automatically violates a prisoner’s rights. In its judgment, 

the Privy Council held that delay alone was sufficient to constitute an inhuman 

treatment.265 In finding that delay alone was enough to establish the death row 

phenomenon, the Privy Council has departed from the ECtHR and the HRC in its 

ruling, because both of these tribunals based their recognition of the death row 

phenomenon on factors in addition to delay.266 

 

In Pratt and Morgan,267 Earl Pratt and Ivan Morgan spent on death row over 15 

years and “faced several unexplainable delays while exercising rights for appeal 

under the domestic laws and individual complaint procedures” under the ICCPR 

Optional Protocol and the IACHR.268  The Privy Council observed that there was “an 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
264 [1993] UKPC 1 (2nd November, 1993). 
265 Pratt and Morgan [13.6]. 
266 Hood, above n 24. 
267 [1993] UKPC 1 (2nd November, 1993). 
268 It is worth noting that even before the Privy Council ruled in Pratt and Morgan, the Inter-
American Commission on Human Rights (IACHR) had found that the years spent by Pratt and 
Morgan on death row, awaiting the decision by the Jamaican Court of Appeal, were “tantamount to 
cruel, inhuman and degrading treatment” (Pratt and Morgan [13.6]). This conclusion was, however, 
never published and its existence was only known after it was referred in the Privy Council judgment 
in 1993 (Schabas, above n 4, 220). The jurisprudence of the IACHR is purposefully omitted from the 
analysis as it since has not taken a clear position on the death row phenomenon. In Andrews v United 
States, Case 11.139, Inter-Am. C.H.R., Report No. 57/96, OEA/Ser.L/V/II.98, doc. 6 rev. [178] 
(1996), IACHR concluded “that appellant suffered cruel, infamous, or unusual punishment under 
article XXVI of the 1948 American Declaration of the Rights and Duties of Man based in part on his 
having spent eighteen years on death row and being confined to his cell for all but a few hours per 
week”. But this ruling also notably factored in “his receipt of at least eight execution dates and his 
execution based on the verdict of a racially biased jury”. In Hilaire, Constantine, and Benjamin et al 
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instinctive revulsion against the prospect of executing a man after he has been under 

sentence of death for many years”.269 The Privy Council also put forward “a general 

rule” that a five-year gap between sentencing and execution, would be strong 

grounds for a violation of the right against inhuman or degrading treatment.270 Such 

conclusion was based on the considerations that “Jamaican appeal process should be 

completed within approximately two years”.271  

 

This five-year rule, however, had not been strictly adhered to by the Privy Council. 

In Guerra v Baptiste,272 where the prisoner spent on death row four years and ten 

months (just short of the five-year time limit), the Privy Council found that this delay 

constituted an injustice.273 The Privy Council further refined this point clarifying that 

the period of five years was “a guide and not intended to provide a limit, or 

yardstick”.274 The Privy Council considered it important that “all domestic appeals 

be concluded within two years of a death sentence”.275  The time in Guerra v 

Baptiste276 went substantially beyond that limit, without any good explanation.277 

 

The Privy Council’s time-based approach was further developed in Henfield v 

Bahamas.278 It was stated that where international courts were not approached, the 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
in 2002, the IACHR cited Soering and, despite not discussing the time spent on death row, found, “the 
detention conditions that all the victims in this case have experienced and continue to endure compel 
the victims to live under circumstances that impinge on their physical and psychological integrity and 
therefore constitute cruel, inhuman and degrading treatment”. In NI Sequoyah v United States Petition 
120/07, Report No 42/10, IACHR (2010) March 2010, the IACHR also admitted a petition where the 
prisoner challenged his 15-year stay on death row in California. Two other petitions on similar 
grounds were also previously admitted, but a final decision on the merits do not appear to have been 
made. See Tracy Lee Housel v United States Case 129/02, Report No 16/04, IACHR (2004) and John 
Elliott v United States Case 28/0, Report No 68/04, IACHR (2004). 
269 Pratt v Morgan [60]. 
270 Ibid. 
271 Ibid 
272 Guerra v Cipriani Baptiste and Others (Trinidad and Tobago) [1995] UKPC 3 (“Guerra v 
Baptiste”). 
273 Hudson, above n 7. 
274 Ibid, 413. 
275 Ibid 
276 Ibid. 
277 Ibid, 415. 
278 Henfield v Attorney General of the Commonwealth of the Bahamas [1996] UKPC 36 (“Henfield v 
Bahamas”). 



	
   42 

three-and-a-half years, instead of a five-year rule should apply as a rough estimate in 

finding the death row phenomenon.279 The reasoning behind the timeframe is that 

“the domestic appeals process should take approximately two years and an appeal to 

an international body should take approximately 18 months”.280 By combining the 

two and adding an appropriate amount of time for a reasonable delay, the court was 

able to come up with a timeline of five years where international courts were 

approached281 and three-and-a-half years within which domestic appeals ought to be 

completed.282  

 

However, not any delay would count towards the total time guideline. The Privy 

Council stated that “delay inappropriately caused by the prisoner could not be used to 

the advantage of the inmate”.283 The Privy Council looked at the reasons behind the 

delay, finding that it could be due to: fault of the prisoner, a legitimate appeal process 

or delay caused by the State.284 Accordingly, any time attributed entirely to the fault 

of the inmate, for example, if he or she resorted to frivolous filings, would not count 

toward the total.285 But where a State causes delay, “it is logical to hold the State 

responsible for violating a prisoner’s rights”.286 “Where delay is caused by a prisoner 

exercising his legitimate right to appeal, the fault is to be attributed to the appellate 

system that permits such delay and not to the prisoner who takes advantage of it”.287 

The Privy Council recognised that “a prisoner will cling to any hope in order to 

protect his life, and that such human instinct cannot be treated as a prisoners’ 

fault”.288 
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The HRC also expressed concern that many death row phenomenon cases are 

delayed in part because of the prisoners themselves.289 Accordingly in Kindler v 

Canada290 the HRC affirmed its position that “prolonged periods of detention under 

a severe custodial regime on death row cannot generally be considered to constitute 

cruel, inhuman or degrading treatment if the convicted person is merely availing 

himself of appellate remedies”.291 Similarly in Cox v Canada,292 another extradition 

case, the HRC stated that Cox “failed to show that appeals were not made available 

to him within a reasonable time, or that there were unreasonable delays which would 

be imputable to the State”.293 

 

In	
  Barrett and Sutcliffe v Jamaica,294 the HRC again observed that some delay was 

inherent in an appeal and review process and cannot amount to a violation “if a 

person is merely availing himself of appellate remedies”.295 This view on attribution 

of delay is in contrast to the position taken by the ECtHR in Soering.296 In a 

celebrated dissent, the HRC member, Ms. Christine Chanet, stated: “without being at 

all cynical, I consider that the prisoner cannot be expected to hurry up in making 

appeals so that he can be executed more rapidly”.297 She supported her position by 

quoting the Soering 298  decision. 299  Interestingly, the Zimbabwe Supreme Court 

endorsing Soering,300 added that Chanet’s dissenting view in HRC was “more 

plausible and persuasive” than those of the majority.301 	
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The ECtHR took the position that “even if the delay was the result of the inmate’s 

actions they were not to be blamed for pursuing life as the fact remained that they 

were pursuing life under death row conditions with mounting tensions over their own 

death”. 302  The ECtHR ultimately have diminished the State’s intentions and 

disregarded the likely causes of any delay, particularly attributable to the prisoner.303 

Nevertheless, the ECtHR’s position is preferred as “a prisoner should not be 

punished for taking advantage of the appeals process offered by the State when the 

prisoner is fighting to save his or her own life”.304 An inmate might be pursuing the 

appeal process to its full limits, but such an attempt to remain alive is a fundamental 

part of human nature.305 

 

Therefore, according to the Privy Council the length of time, where not attributed to 

the death row prisoner, is the sole factor in constituting cruel or inhuman 

punishment. The presumption is that spending over a certain time on death row 

meets the criteria necessary for a finding of the death row phenomenon.306 This way, 

the appeal process for a prisoner is protected, and “it is the responsibility of the State 

to ensure that the appeal process is carried out in a reasonable time”.307 If the State 

fails to do this, then the death sentence becomes wrongful.308  

 

The ECtHR and the HRC expressly do not accept the time-based approach. In 

Johnson v Jamaica,309 the HRC provided three reasons for the need to have more 

than simple delay to establish a breach. Firstly, it found that “allowing delay in 

execution to constitute a violation of the ICCPR would be inconsistent with its object 

and purpose”,310 which promote reduction of the death penalty.311 Thus, “it would be 
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inconsistent to hold States in violation of the ICCPR for failing to execute a prisoner, 

while finding adherence to the Covenant for States that execute prisoners rapidly”.312 

Secondly, it would be wrong “to convey a message that States should execute 

prisoners as fast as possible”.313 Lastly, “other circumstances, when combined with 

prolonged detention, can give rise to a violation” of the ICCPR.314 Therefore, an 

alternative option exists for serious cases.315 

 

Consequently, even in cases of detention on death row for more than 10 years, such 

as in Simms v Jamaica,316 the HRC maintained its jurisprudence of not finding a 

violation of Article 7 “in the absence of some further compelling circumstances”.317 

However, a short delay of 15 months as in Wilson v Philippines318 was held to be 

long enough to amount to the death row phenomenon because an applicant proved 

severe mental and physical health deterioration.319 Accordingly, the HRC gives a 

great flexibility to the element of delay. 

 

Indeed, as Sadoff stated “imposing a time frame sets up perverse incentives for a 

State to expedite the implementation of the penalty, effectively assigning a higher 

priority to speed than to accuracy in the hierarchy of criminal justice norms”.320 The 

time-based approach could cause courts “giving short shrift to a capital defendant’s 

legitimate claims so as to avoid violating constitutional rights”.321 This almost 

certainly would result in a higher incidence of premature killings, and essentially 

“yield more, not fewer, executions”.322 Certainly, in nearly every case, the inmate is 
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not worse off prolonging his stay on death row than being executed.323 “Life on death 

row, harsh as it may be, is preferable to death”. 324  

 

The HRC and the ECtHR clear position that the long detention on death row per se 

would not be considered cruel and inhuman treatment is strongly supported by the 

United Nations SRT, Mr. Juan Méndez, who asserts that “prolonged delay is only 

one cause of the death row phenomenon and, considered alone, may be harmful to a 

prisoner’s rights, and that such approach risks conveying a message to States parties 

to carry out a capital sentence as expeditiously as possible after it is imposed”.325 The 

former United Nations Special Rapporteur on Extrajudicial, Summary or Arbitrary 

Executions, Mr. Bacre Waly Ndiaye, expressed analogous concerns over Privy 

Council’s decision and stressed that time based approach might encourage 

Governments to carry out executions of death sentences more speedily. This might, 

in turn, affect defendants’ rights to full appeal procedures, including hearings when 

additional evidence discovered years later.326 

 

Indeed, setting a time frame is problematic. Committing to a time limit provides for 

little flexibility based on the specific situation of each case.327 Further, prolonged 

detention does not affect all inmates similarly, and some may not be adversely 

affected based on their strong mental state, religious beliefs, or preference for 

discipline and structure.328 It is illogical to say that the prisoner has been treated in an 

inhumane form when he is not agonising or degrading on death row.329 This is 

supported by the scientific studies done on the effects of the prolonged detention, 

which document that while some inmates may deteriorate mentally over time, others 

become more accustomed and unaffected by the incarceration. 
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Further, a related problem is that time-based approach also disregards the other major 

elements usually contributing to the phenomenon:330 such as harsh prison conditions 

and physiological effects. The Privy Council appears to believe that a certain period 

of time on death row on its own, separated from any analysis of cell size, access to 

the outside world, prison activities and the like, automatically constitutes a breach.331 

But it is evident that those aspects can substantially influence a person’s 

psychological health as well as the overall frame of mind.332 The requirement of 

other factors is essential in establishing the death row phenomenon. This allows for 

changing situations, different mental capacities and ages.333 

 

The time-based approach also discourages States from taking pro-inmate measures 

such as imposing moratorium on executions, 334  and consequently deprives the 

inmates of hope of their death sentence being commuted to life imprisonment. 

Although not legally binding, and may be detrimental in that it increases the time 

prisoners spent on death row (discussed in 2.4.1), the resolution carries considerable 

moral and political weight and contributes greatly to the global move towards 

abolition of the death penalty. 335  Since the adoption of General Assembly’s 

resolutions, several States have undertaken initiatives towards the abolition of the 

death penalty. For example, Mongolia’s announcement of moratorium was a major 

step in the acceding to the Second Optional Protocol of the ICCPR.336 The new 

Mongolian Criminal Code that abolishes the death penalty will take effect from 

September 2016.337  Mongolia will be the 103rd country in the world which has 

completely abolished the capital punishment for all offences.338  Establishing a time 

limit within which death row inmates ought to be executed will certainly discourage 
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States from imposing moratoriums in their countries, which could potentially lead to 

the complete abolition of death penalty. While it is certainly true that moratorium on 

executions does not guarantee the abolition of death penalty and may in fact 

aggravate the time prisoners spent on death row, States should not be discouraged 

from implementing such initiatives, the main goal of which is to eventually abolish 

the death penalty. 

 

The reference can also be made to the recent ECtHR judgment in Vinter v United 

Kingdom339 in relation to “irreducible” life sentences where prisoners are sentence to 

life without any possibility of parole.340 The incentive is analogous to imposing a 

time limit in which death row inmates are out to be executed in that it deprives them 

of hope and, perhaps, possibility of release or commutation of their sentence. It is 

with that hope that they are pursuing their appeal options to the fullest. The hope is 

also present when, and if, moratorium on executions may be imposed. Setting a time 

limit for execution to take place effectively robes them of that prospect. Such 

depravation of hope was called to be degrading in Vinter v United Kingdom341 case. 

The rationale for its position was eloquently stated by Judge Power-Forde in her 

concurring opinion: “Those who commit the most abhorrent and egregious of acts 

and who inflict untold suffering upon others, nevertheless retain their fundamental 

humanity... Deserved though their prison sentence may be, they retain the right to 

hope… They ought not to be deprived entirely of such hope. To deny them the 

experience of hope would be to deny a fundamental aspect of their humanity, and to 

do that, would be degrading”.342 

 

Therefore, the Privy Council’s time-based approach can actually be detrimental to 

prisoners’ rights, and essentially, creates “an absurd irony - executing the death row 

inmate within some designated time horizon would not necessarily be a violation of a 
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State’s legal obligations while it could well be a violation to leave him or her on 

death row beyond a certain time”.343  

 

Therefore, while prolonged detention alone has been held by the Privy Council to 

constitute a breach, this element cannot be decisive. While the extreme delays have 

become the average wait time and are no longer an exception, it should not be 

sufficient to warrant a finding of the death row phenomenon.344 The HRC provides 

best approach to the element of delay - the element should be offered some flexibility 

and taken into consideration with other circumstances – conditions on death row and 

resulting psychological effects.  

 

3.4. Do death row conditions violate prohibition of torture? 
 
The character of the conditions on death row had been given significant importance 

and found by the courts to matter greatly in finding or mitigating the death row 

phenomenon. Thus in recognising the phenomenon claim in Soering,345 the ECtHR 

stressed the stark conditions at the Mecklenburg Correctional Center in Virginia 

(where Soering would have been assigned), including “cramped cells, limited hours 

of recreation and time spent outside of the cell, noncontact visits, and physical 

restraints when moving around the prison”. 346  Although, despite stressing the 

importance of harsh condition in finding the phenomenon, the ECtHR linked the 

conditions to the duration of time spent there, rather than treating the conditions of 

confinement for their stand-alone significance.347 While recognising the justifiable 

need for extra security on death row (for example, the use of handcuffs and waist 

shackles when moving around the facility and the occasional lockdown), the ECtHR 
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still found “the severity of a special regime unacceptable”348, given the “protracted 

period lasting on average six to eight years”.349 

 

The HRC has also given great importance to the conditions on death row in its 

decisions. Where the prison conditions were not unduly harsh, even in cases of 

extremely long death row confinement, a death row phenomenon claim was far less 

likely to yield judicial relief.350 For example, in Cox v Canada351 and Kindler v 

Canada,352 humane conditions militated against the phenomenon.353 In both cases, 

the HRC examined the state of prisons in Pennsylvania (where Cox and Kindler 

would have been assigned), and noted the death row inmates were “housed in new 

modern units where cells were larger than cells in other divisions, and inmates were 

permitted to have radios and televisions in their cells, and to have access to 

institutional programs and activities such as counselling, religious services, education 

programs, and access to the library”.354 

 

In determining the harshness of conditions, both the HRC and the ECtHR, did not 

establish a specific threshold of how severe conditions need to be in order to qualify 

for the death row phenomenon. Instead, the ECtHR and the HRC adopted a 

convenient method on a case-by-case basis. Despite the case-by-case approach, the 

HRC, however, had previously expressed concern about “poor living conditions of 

death row inmates, including undue restrictions on visits and correspondence”,355 

“small cell size and lack of proper food and exercise”,356 “extreme temperatures, lack 
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of ventilation, cells infested with insects, and inadequate time spent outside cells”.357 

The HRC has called on States to better these conditions in line with the requirements 

of the provisions of the ICCPR.  

 

Further, it is widely acknowledged that solitary confinement prevalent among the 

conditions faced by death row inmates.358 Therefore solitary confinement and death 

row phenomenon are intricately related. Researchers have found that “the clinical 

effects of extreme   isolation   can   actually   be   similar   to   those   of   physical 

torture”.359 One scholar has even characterised this type of confinement as “no-touch 

torture”.360 Such an environment of despair and loneliness, combined with poor, 

often degrading, and highly restrictive conditions, has been described as “an austere 

world in which condemned prisoners are treated as bodies kept alive”.361 Scientific 

studies have shown that “after being subjected to only a few hours of solitary 

confinement, prisoners’ brain waves shift to a pattern of ‘stupor and delirium’, and 

that complete sensory deprivation causes hallucinations in as little as 48 hours”.362 

Because of this, many experts and academics have explicitly linked death row 

phenomenon to solitary confinement, and would like to establish a presumption that 

where there has been prolonged solitary confinement, the conditions of the death row 

phenomenon could be met.363  

 

This view is strongly supported by the United Nations SRTs, Mr. Méndez and his 

distinguished predecessor Mr. Nowak, who have asserted solitary confinement used 

on death row to cause severe mental and physical suffering and condemned it “by 
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definition prolonged and indefinite and thus constituting cruel, inhuman or degrading 

treatment or punishment or even torture”.364  

 

 Mr. Méndez, in his 2012 report on the death penalty,365 specifically addressed the 

detrimental and tortuous effects of solitary confinement in relation to the death row 

phenomenon.366 He stressed the “serious psychological and physiological adverse 

effects solitary confinement has on individuals”.367 The report echoed the stance of 

the Committee Against Torture by finding that “prolonged solitary confinement 

amounts to acts prohibited by Article 7 of the ICCPR, and consequently to an act as 

defined in Article 1 or Article 16 of the CAT Convention”.368 Mr. Méndez stated that 

“any imposition of solitary confinement beyond 15 days constitutes torture or cruel, 

inhuman or degrading treatment or punishment, depending on the circumstances” 

and called on the international community “to agree to such a standard and to impose 

an absolute prohibition on solitary confinement exceeding 15 consecutive days”.369 

This position is analogues to Mr. Nowak, who has repeatedly unequivocally stated 

that prolonged solitary confinement is cruel, inhuman or degrading treatment, and 

may amount to torture.370  

 

Further, the Inter-American Commission on Human Rights (“IACHR”) also 

expressed concern over the excessive use of solitary confinement,371 stating that 

“international human rights law establishes as a standard that the use of solitary 

confinement should be absolutely prohibited for death row and life-sentenced 
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prisoners by virtue of their sentence”.372 The IACHR went on to note that “solitary 

confinement should be used only in exceptional circumstances, for the shortest 

period possible and only as a measure of last resort”, and outlined “several minimum 

protections for prisoners in solitary, including judicial oversight, cells that meet 

minimum international standards, and strict medical supervision”.373  

 

Holding prisoners in highly restrictive conditions of solitary confinement is also in 

direct conflict with the United Nation Standard Minimum Rules for the Treatment of 

Prisoners,374 which call for “a minimum suffering of prisoners under sentence of 

death and to avoid any exacerbation of such suffering”.375 These rules establish a 

standard in which prisoners should be treated, such as proper cell size, no use of all 

dark cells as well as no use of permanently lit cells;376 access to outside exercise,377 

hobbies and activities.378Moreover, the Istanbul Statement on the Use and Effects of 

Solitary Confinement379 absolutely prohibits the use of solitary confinement for death 

row prisoners by virtue of their sentence.380 

 

Although these sources are not legally binding, courts rely on them in cases dealing 

specifically with prisoners.381 Further, these “non-binding norms have complex and 

potentially large impact on the development of international law” as a source of 

customary law and provide useful definitional contours for prohibition of torture.382  
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Congress on the Prevention of Crime and the Treatment of Offenders, held at Geneva in 1955, and 
approved by the Economic and Social Council in its Resolutions 663 C (XXIV) of 31 July 1957 and 
2076 (LXII) of 13 May 1977 <www.unhchr.ch/html/menu3/b/h_comp34.htm>. 
375 Ibid. 
376 Bradford, above n 6. 
377 Ibid. 
378 Ibid. 
379 The Istanbul Statement, above n 195.   
380 Ibid. 
381 Conley, above n 371, 427. 
382 Ibid. 



	
   54 

Therefore, while no court has held that the conditions of confinement on death row 

by itself give rise to the phenomenon,383 international tribunals generally find solitary 

confinement for all prisoners contrary to applicable law “where it is unnecessarily 

prolonged without justification, and where the totality of conditions of confinement 

cross a threshold into unacceptable cruelty”.384   

 

3.5. Does inmates’ psychological deterioration violate international law? 
 
The Privy Council, in finding the detention on death row unlawful, had not taken into 

account any health deteriorations of the inmates, but instead based the finding of a 

violation solely on the delayed incarceration. 385  Contrary, the ECtHR, giving 

legitimacy to the doctrine, identified the “ever present and mounting anguish of 

awaiting execution”386 as essential component in finding the death row phenomenon. 

The meaning of “anguish” entails in itself a severe mental or physical pain or 

suffering.387 However, since the ECtHR found the death row phenomenon based on 

the potential for harm in the future,388 Soering did not need to prove any deterioration 

to his health personally. Instead such anguish was presumed to be inherent in death 

row where detention is prolonged and under restrictive conditions. 

 

In contrast, the HRC, in examining each case on fact specific basis,389 routinely 

insisted on prisoners to show that they are personally affected by the detention.390 It 

consistently ruled that delayed detention on death row does not per se, in the absence 

of further “compelling circumstances”, constitute cruel, inhuman and degrading 
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treatment.391 Taking into account that HRC approach is based on the case-by-case 

assessment, it is understandable that no list of compelling circumstances has been 

laid down.392 However, the HRC has held that “compelling circumstances” are not 

the same as “deplorable conditions of detention” on death row,393 but in cases where 

the physical or mental health of the prisoner was a significant factor, the HRC had 

found violations, irrespective of the length of the detention on death row.394  

 

Accordingly, in Wilson v Philippines, 395 the HRC found that the prisoner’s mental 

state deteriorated severely during death row confinement. He suffered from extreme 

anxiety, depression and severe longstanding Post Traumatic Stress Disorder.396 His 

mental condition was further “exacerbated by his treatment in, as well as the 

conditions of, his detention, and resulted in documented long-term psychological 

damage to him”. 397  The HRC concluded that these were “aggravating factors 

constituting further compelling circumstances” in addition to the 15 months on death 

row and found a violation of Article 7.398 

 

In Williams v Jamaica,399 the HRC found that “the prisoner’s mental condition had 

seriously deteriorated during his seven-year incarceration on death row”. 400 In 

addition, the State party had failed to investigate the author’s state of mental health 
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or provide adequate medical treatment for his mental condition while detained on 

death row.401 The HRC considered serious deterioration of the prisoner’s mental 

health as a “compelling circumstance” to reach the high threshold of the death row 

phenomenon.402   

 

Serious deterioration of the prisoner’s mental condition in Francis v Jamaica403 was 

also taken into account by the HRC in finding a violation. In that case the “mental 

health of the prisoner had significantly and seriously deteriorated during the 

detention, and he no longer behaved as a normal human, or even a normal 

prisoner”.404  

 

Given the importance of proving physical or emotional trauma before the HRC, it is 

not surprising that extradition case such as Kindler v Canada405 and Cox v Canada406 

are consistently unsuccessful as they are based on potential harm to an individuals in 

the future. In both cases, the HRC reaffirmed its view of the need for applicants to 

show compelling circumstances in order to establish a violation. In ruling against a 

breach of Article 7, although the HRC acknowledged that “confinement on death row 

is necessarily stressful”, 407 but found nothing specific about the state of physical or 

mental health of the applicants to consider that their extradition to the US would 

otherwise amount to a violation.408 In that regards the HRC’s approach differs greatly 

from ECtHR where the court found violation in Soering409 case “based on the 

potential for harm to an individual in the future - a breach of international law by 

reason of its foreseeable consequences”.410 
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Therefore, while the psychological or physical effects considered immaterial by the 

Privy Council, the ECtHR and the HRC give it great importance in finding the death 

row phenomenon. The ECtHR’s approach is that severe psychological or physical 

trauma (when coupled with delayed detention under harsh condition) is inherent in 

death row and therefore prisoners are not required to prove specific detriment to their 

health. Conversely, the HRC’s approach demands that before granting a relief a 

prisoner must show that they are specially and personally affected by the detention. 

This may be “no longer behaved as a normal human” as in Francis v Jamaica,411 or 

severe deterioration in physical health as in Henry and Douglas v Jamaica,412 or 

decline in mental state as in Wilson v Philippines.413 Such threshold, to say the least, 

is unjust and inhuman. 

 

The psychological research suggests that not every prisoner will react to the death 

row conditions in the same way (discussed in 2.3). Shalev stated that “how 

individuals will react to the experience of death row depends on personal, 

environmental and institutional factors, including their individual histories, the 

conditions in which they are held, the regime provisions which they can access, the 

degree and form of human contact they can enjoy, and the context of their 

confinement”. 414 The experience of previous trauma, for example, will render the 

person more vulnerable.415 Also, the damaging effects will be more severe in 

environments that are more oppressive and impose the most extreme deprivations. 

Some of the most problematic changes will emerge only after long-term exposure.416 

 

Therefore, it is hard to predict how an individual prisoner will react to the death row 

confinement. This becomes problematic in the legal context for inmates who may be 

unaffected by the death row imprisonment in some serious way, and whom may cope 
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better with the incarceration. As such it may be challenging, if not impossible, for 

them to establish death row phenomenon and receive a relief.  

 

Just because a prisoner copes better with the adverse conditions, it does not mean 

that he or she is not suffering. People suffer differently, and because someone can 

tolerate harsh confinement better, it does not mean they should be subjected to such 

treatment. Subjecting condemned prisoners to conditions that are likely to lead to 

cognitive, emotional, and behavioural deterioration, and to result in other forms of 

potentially disabling psychological harm, is both unnecessary and inhumane. It is 

even more dangerous and unjustifiable then to provide relief to such prisoners only if 

they can prove the damage, in most cases irreparable. Such approach to establishing 

the death row phenomenon penalises hardy and strong prisoners.417 At a minimum, it 

seems likely that individuals awaiting execution experience some kind of powerful 

psychological reaction to incarceration.418 Psychological research already supports 

the idea that each component of death row phenomenon may have harmful effects419 

on the death row inmates. These effects are real, painful, damaging, and very few 

people emerge completely unscathed.420 

 

The differentiation between strong and weak personalities is, therefore, simply 

wrong.421  The approach of the HRC is inadequate as it sets too high a threshold for 

death phenomenon cases. It is against the notion of human rights to expect the 

applicants to show severe damage to themselves, often irreparable, in order to get a 

court’s relief. The psychological suffering, experienced by death row inmates is not 

the punishment that these persons were sentenced to; their sentence was execution.422 

Such approach lacks imagination. Instead, effect upon the ordinary prisoner ought to 
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be assessed rather than the actual effect,423 or alternatively, similarly to the ECtHR 

approach, it should be presumed that where there is a prolonged detention under 

harsh conditions, some psychological or physical suffering is inevitable. 

 

Therefore, while the health repercussions are given great importance in establishing 

the death row phenomenon, there were no cases where death row detention was 

considered unlawful based solely on the health effects. The attempt to use these 

psychological effects, divorced from conditions and time on death row, materialised 

in the first death row ‘syndrome” case. The death row “syndrome”, as opposed to 

“phenomenon”, has entered the US courts in relation to the case of a sexually sadistic 

serial killer, Michael Ross, in February 2005. Ross, who had supposedly attempted 

suicide three times while on death row,424 and in spite of personal opposition to the 

capital punishment, expressed repeatedly that he wished to waive his appeals and 

“volunteer” for execution.425  

 

Indicating that Ross’s waiver might not be adequate, the judge in the case supposedly 

asked attorneys to explore the prospect that Ross was incompetent.426 Ross’s friends 

and family attempted a series of subsequent legal actions.427 They argued that Ross’s 

decision was spurred by a lack of competency resulting from a bunch of mental 

illnesses and death row syndrome.428 Subsequently, Ross was examined for four 

hours by Dr. Michael Norko, an experienced forensic psychiatrist, who had also 

examined Ross in the past. Dr. Norko found no active major psychiatric illness (other 
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than sexual sadism) and suggested that Ross was competent.429 Following the resolve 

that Ross was competent to waive his appeals, he was executed on May 13, 2005, 

after having spent eighteen years on Connecticut’s death row.430 

 

This practice of volunteering for execution, have become increasingly common. In 

the last 15 years in the US there were 67 inmates who have volunteered for 

executions.431 Although delay is usually welcomed by the condemned individual, 

there are some who refuse all remedies against their sentence and plead to be 

executed promptly, perhaps simply expressing horror of any prolongation of the 

agony on death row. This agony haunts those sentenced to death, who are 

condemned not only to lose their lives but also to contemplate their fate. As Justice 

William J. Brennan of the US Supreme Court said in Furman v Georgia,432 the 

“prospect of pending execution exacts a frightful toll during the inevitable long wait 

between the imposition of sentence and the actual infliction of death”.433 Years later, 

Justice Felix Frankfurter of the Supreme Court admitted that “the onset of insanity 

while awaiting execution of death sentence is not a rare phenomenon.”434  

 

Accordingly, the first attempt to establish a breach based solely on psychological 

effects, did not materialise into a human right violation. Taking into account the US 

courts non-persuasiveness, if not outright hostility, to the death row phenomenon 

cases in the past, such ruling in Ross’s case is far from surprising.435 Following 

Ross’s execution, some authors, like Stephen Blank, argued that “the death row 

syndrome could have been found present in the Ross’s case and that the competency 

test currently employed by US courts does not adequately consider an inmate’s 
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motivation for ‘volunteering’, and threatens a State’s interest in having a non-

arbitrary death penalty”.436  

 

The relationship between death row phenomenon and volunteering may have 

constitutional implications.437 As Smith indicates, “if a phenomenon created by the 

justice system has the effect of somehow causing individuals to waive their 

constitutional rights, this may amount to coercion”.438 Such a claim could support an 

argument about the severity of death row in literally driving people to insanity.439 For 

example, it has been estimated that “as many as fifty per cent of Florida’s death row 

inmates become intermittently insane”.440 However, as already said, further extensive 

research is crucial, before these type of claims, based solely on the psychological 

effects, successfully advance in the international realm.   

 

3.6. Summary - when does death row detention violate prohibition of 

torture? 

 
As evident from the above examination, each court applies its own governing legal 

standard in what constitutes the death row phenomenon and renders death row 

detention unlawful.441 The Privy Council found detention on death row to violate 

international law based solely on the element of delay before execution. However, 

such approach is flawed as it encourages States to execute inmates rapidly, 

preventing States from taking pro-inmate measures such as establishing moratorium 

on executions and affect prisoners’ rights to full appeal procedures.442  

 

Moreover, while no court has held that conditions on its own, without prolonged 

detention or health effects, amount to the death row phenomenon, the standard of 
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those conditions is given great importance in establishing the doctrine and finding 

death row detention unlawful. The United Nations SRT have asserted “solitary 

confinement to constitute cruel treatment or even torture, and called on absolute 

prohibition on solitary confinement exceeding 15 consecutive days”.443 Holding 

prisoners in highly restrictive conditions of solitary confinement is also in direct 

conflict with the United Nation Standard Minimum Rules for the Treatment of 

Prisoners and the Istanbul Statement on the Use and Effects of Solitary Confinement.  

 

In relation to the psychological and physical effect of death row, no court has held 

that they on their own can amount to the death row phenomenon. The ECtHR’s 

approach is to consider the “anguish of awaiting execution” in combination with the 

conditions and time elements. As such, proof of psychological or physical trauma is 

not necessary. The HRC’s threshold is much higher in that prisoners must prove that 

they are specially and personally affected by the detention. Such threshold is unjust 

and inhuman. The psychological effects from living on death row should be assessed 

as potential effects upon an ordinary prisoner, rather than the actual effects. Death 

row inmates should not be expected to show irreparable damage to themselves in 

order to establish a violation. 

 

The approaches that emerge from current jurisprudence of the death row 

phenomenon can be categorised into two groups: a time-based approach when long 

delays are in themselves cruel, inhuman or degrading treatment (as adopted by the 

Privy Council) and the approach that requires prisoners to prove the existence of 

circumstances over and above prolonged delay (views adopted by the ECtHR and the 

HRC). Kealeboga Bojosi termed these approaches “progressive” and 

“conservative”.444  

 

Despite these divergent approaches to the exact parameters of the death row 

phenomenon, there is general acceptance that it might invoke the violation of the 
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prohibition against torture and cruel, inhuman and degrading treatment or 

punishment.445 Various international human rights instruments prohibit torture or 

cruel, inhuman or degrading treatment or punishment.446 This prohibition is also 

found in numerous domestic constitutions.447 Further, the prohibition against torture 

is regarded as having crystallised into a norm of customary international law.448 The 

importance of this is that, at international law, even countries that have not ratified 

the instruments prohibiting torture are nonetheless bound by the prohibition.449 

 

The CAT Convention defines torture.450 The four elements of which are severe 

physical or mental suffering, intent, specific purpose and involvement of public 

official (discussed in 3.1). From the discussion of various psychiatric studies (2.2-

2.4), it is very clear that, firstly, the death row phenomenon portrays a cruel picture 

of suffering: both psychological and physical.451 The long delays, the conditions of 

confinement and the anguish of awaiting one’s death, at minimum, individually or 

together result in some form of the psychological damage to the death row inmates.  

 

Secondly, the restrictive conditions, that death row prisoners are subjected to, are 

imposed on them deliberately.452 While one could argue that prison administrators 

only intend greater prison discipline and security to result from these restrictions, not 

psychological injury,453 this view is flawed.454 Inmates on death row frequently 

exhibit significant and highly visible signs of their psychological injuries,455 and the 

damaging results of death row are well documented by medical professionals. As 

such, prison administrators clearly have knowledge of these death row 
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447 Bojosi, above n 14, 326. 
448 Ibid. 
449 Ibid. 
450 CAT Convention, Article 1(1). 
451 Bradford, above n 6.  
452 Tracy Hresko, “In the cellars of the hollow men: use of solitary confinement in US prisons and its  
implications under international  laws against  torture” (2006) 18(1) Pace International Law Review 1.  
453 Maria A. Luise, “Solitary Confinement: Legal and Psychological Considerations” (1989) 15 New 
England Journal on Criminal and Civil Confinement 301. 
454 Hresko, above n 452. 
455 Grassian, above n 28, 1452. 



	
   64 

repercussions.456 It is impossible to know of certain death row condition creating 

almost guaranteed harm to inmates and yet continue to impose those conditions 

without the intent. Therefore, this knowledge of likely pain and suffering seemingly 

fulfils the intent element of torture.457 Article 1 of the CAT Convention implies that 

intent may be fulfilled by “consent or acquiescence”. 458  Therefore, acting 

“intentionally” can mean acting purposely or knowingly.459 Thus, knowing that 

psychological injuries will result from death row, prison administrators would likely 

be held to have “intent” under international law.460  

 

On the other hand though, the definition of torture also expressly excludes pain or 

suffering incidental to lawful sanctions.461 This is very crucial in the context of the 

death row phenomenon.462 If sanction is lawful, than it is difficult to establish the 

specific intent. In the discussed cases, there appears to be consensus that “a certain 

amount of mental anguish or suffering is incidental to the imposition of the death 

penalty”.463 If this is accepted and it is also accepted that the death penalty can be a 

lawful punishment, then it might be difficult to insist that the inevitable confinement 

to death row may invoke a violation of the prohibition against torture. 464 

Nevertheless, as already discussed (in 3.1), one of the distinctions between torture 

and inhuman treatment is that torture requires specific intent. Therefore, if such 

proposition is accepted, the treatment of death row inmates may still amount to 

inhuman treatment, which does not entail a requirement of intention.465  

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
456 Hresko, above n 452. 
457 Ela Grdinic, “Application of the Elements of Torture and Other Forms of Ill-Treatment, as Defined 
by the European Court and Commission of Human Rights” (2000) 23 Hastings International and 
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Thirdly, the conditions that inmates experience on death row are imposed on them as 

a form of punishment, and therefore for a specific purpose within the meaning of the 

CAT convention.466 For example, automatic solitary confinement is inflicted on 

inmates merely because of their sentence. Statistics confirm that death row prisoners 

are amongst the best behaved within the prison population, and, therefore, are not 

required to be segregated from others. Lastly, it is prison administrators who impose 

highly restrictive death row conditions on inmates. They are employees or 

contractors of a State government. 467  Accordingly, death row contravenes 

international laws prohibiting torture.468 Inmates on death row fulfil all four elements 

of torture as a form of punishment, intentionally imposed by instruments of the State, 

which inflicts severe psychological injury on inmates.469  

 

Reflecting back to the divergent court approaches, the stance adopted by the time-

based approach is difficult to support in dealing with the prohibition against torture 

and cruel, inhuman or degrading treatment.470 The definition of torture has four 

distinct elements, three of which would not be satisfied when the time-based 

approach is adopted (as it is not important to show psychological or physical harm, 

and it is hard to establish intent and purpose when an inmate is merely availing 

himself of available appeal options). In this regard, the conservative approach 

appears to be more attractive to the extent that it requires allegations and proof of 

circumstances over and above prolonged delay in detention.471 It is evident that the 

emphasis should not be on delay, but rather on the actual effects of detention on 

death row on death row prisoner as a result of factors like treatment, conditions on 

death row and the prisoner’s personal circumstances.472 The severe changes in the 

mental health of persons in as little as 48 hours of being subjected to segregation are 

well established, and courts should find a human right violation in cases where 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
466 CAT Convention, Article 1. 
467 Hresko, above n 452. 
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solitary confinement is used. Therefore, it should be immaterial whether there is 

delay or not. It should equally be immaterial, in the event there is delay, whether the 

inmates contributed to delay or not.473 The alternative approach is one that does not 

only require proof of any delay.474 This does not mean that a death row inmate would 

be prevented from proving that in his case, delay on its own subjected him to the 

death row phenomenon. 475  A prisoner should be able to prove that certain 

circumstances, which may include delay, have subjected him to mental and/or 

physical suffering.476  

 

Between divergent court approaches in finding death row incarceration amounting to 

a breach of international law and the brutal picture of the effects of death row 

phenomenon on inmates and, what also seems to be missing is the basic human rights 

norms that are essential to human dignity. They are universal, indivisible and non-

derogable. They are not optional standards. They are fundamental minimum 

standards binding on all States by virtue of their membership in the community of 

nations.477 While inmates may lose their right to free movement, they maintain other 

rights as human beings.478 Though, while retentionist countries continue living under 

the guise of ethical relativism, there is not a universal ethical context in which to 

view the rights of all death row prisoners.479  
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4. HOW TORTURE AND INHUMAN TREATMENT CAN BE 

AVOIDED IN DETENTION ON DEATH ROW?  

 
 
After considering the health effects caused by death row phenomenon (discussed in 

2.2.3-2.4.2), and how much importance each element is given by courts in finding 

death row detention unlawful (discussed in 3.3-3.6), the analysis will proceed to a 

final stage of examining whether it is actually possible to impose the death penalty in 

a way as to not violate a prisoner’s right. 

 

Hypothetically, in order to avoid triggering the death row phenomenon, it seems that 

at least the death row conditions need to be drastically improved or the time inmates 

are held in such conditions reduced. Detailed discussion of “potential improvement” 

of these two components and consequential outcome follow below. 

 

4.1. Does reducing time prisoners spent on death row avoid the death 

row phenomenon? 

 
While reducing the waiting time before execution could arguably avoid the death 

row phenomenon, it will certainly interfere with the due process requirements and 

discourage States from taking pro-inmate measures such as imposing moratorium on 

executions.480 Further, attempt to reduce a time on death row or setting a timeframe, 

within which executions are ought to be completed, can actually result in denying 

prisoners their human rights. As such, following the decision in Pratt and Morgan481 

a certain political backlash was evident in some countries, which resulted in the 

withdrawal of the valuable right of an individual before international tribunals. For 

instance, in October 1997, the Government of Jamaica became the first State to 

denounce the Optional Protocol to the ICCPR 482  and thereby taking away 
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individual’s right of petition to the HRC.483 This move was widely seen as a reaction 

to the Privy Council’s ruling, as Jamaica became concerned about its capacity to 

complete the entire appeals process within the time limit set by the Privy Council.484 

In May 1998, for similar reasons, Trinidad and Tobago	
   denounced the Optional 

Protocol to the ICCPR and became the first State to withdraw from the American 

Convention on Human Rights.485 

 

Therefore, reducing time on death row to some specific guideline in an attempt to 

comply with international law can actually create an opposite effect of infringing 

inmates’ other fundamental rights, such as rights to full appeal procedures, including 

hearings when additional evidence discovered years later. Further, “it encourages 

countries to expedite the implementation of the death penalty, effectively assigning a 

higher priority to speed than to accuracy”.486 Perhaps, this finding also leads to a 

conclusion that countries respecting human rights will be unable to impose the death 

penalty without unconstitutionally long delays, and therefore suggests that the death 

penalty cannot be imposed in way that does not interfere with the rights of the 

inmates.487  

 

4.2. Does changing conditions on death row avoid death row 

phenomenon? 

 
Changing conditions on death row and preventing automatic segregation of death 

row prisoners can ensure a better compliance with international legal standards such 

as United Nation Standard Minimum Rules for the Treatment of Prisoners and the 

Istanbul Statement on the Use and Effects of Solitary Confinement. The United 

Nations SRT also called on a “complete ban on the use of solitary confinement 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
483 Ibid. 
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beyond 15 days”.488 While these are not binding sources of international law, they 

are meant to apply political pressure on countries in upholding individual’s rights 

and set as universally desirable standards.  

 

However, even if conditions on death row could be improved, avoidance of the death 

row phenomenon may still not be possible due to psychological effects resulting 

from constant living with the imminent death. Although with the current limited 

research drawing firm conclusions in this regard is impossible. 

 

During this study, in an attempt to assess whether improving conditions of death row 

can potentially improve the psychological state of the inmates, three death row 

prisoners in one of the death penalty States in the US489 were asked to participate in 

the questionnaire about their experience.490  These death row inmates brought legal 

action challenging the conditions of their confinement, in particular solitary 

confinement.491 As a consequence, they were able to get a settlement as a result of 

the legal case and a subsequent transfer to a better facility.  

 

The three prisoners were moved from “Maximum Security Restrictive Housing” to 

“Custody Management Control Units”. In “Restrictive Housing” prisoners were 

locked for 23 hours a day without outdoor physical activity and only allowed to 

exercise in another cell. They had no access to fresh air or sunlight. While 

“Management Control Units” can still be described as solitary confinement, 

conditions there are less restrictive. The inmates were able to have access to an 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
488 Méndez, above n 194. 
489 The name of the state is purposefully withheld to protect the identity of the participants. 
490 For the study to occur, the permission was obtained from the Executive Director of the State’s 
Department of Corrections. The prisoners were provided with the questionnaires and consent forms so 
that they could agree or refuse to be part of the study. The consent form further explained the reasons 
for the study. The participants were asked to sign the consent form if they did or did not want to 
participate and to answer the questions to the best of their knowledge and ability, and they were also 
informed that they could cease to answer questions any further at any given time in the questionnaire 
if they were discomforted.  
491 There is a recent wave of cases in the US with death row prisoners challenging their automatic 
segregation based solely on their death penalty sentence, such as Lopez v Brown (2015) Case4:15-cv-
02725 N.D. Cal. 
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outdoor courtyard with some gym equipment, twice as large as the exercise room at 

the previous facility, access to sunlight and fresh air. Before, the only access to 

sunlight had been their small and barred prison windows. In “Management Control 

Units”, inmates were also permitted to leave their cells for up to four hours per day 

and have contact visits with their family members. 

 

The main aim of the written questionnaire was to assess what role conditions play on 

an overall wellbeing of the death row inmates by examining how their experience 

had changed following the transfer. Two out of the three inmates have agreed to 

participate and provided written answers to the questions about the change in their 

wellbeing after the transfer.  

	
  
Following the transfer, both inmates noted positive effects on their mental state as a 

result. In particular they credit their better emotional state to the ability to be out of 

their cells for longer period of time than previously; walking around the pod freely; 

the possibility to sit at the table with someone and eat together; and being able to hug 

their family members, take photos together and have face-to-face communication 

during visits. “Just all these little things, that most people in prison normally do”, and 

the inmates were not permitted before the transfer, “made life on death row a lot 

more bearable”. One prisoner wrote that it made him feel “less like an animal that 

nobody wanted to be around”. “We could go outside and feel sunlight on our faces. 

We had a jungle gym to work out. Just being able to move around without being 

treated like you are going to snap and harm someone, can make life more tolerable”. 

The other prisoner noted that these changes made him feel as if he was “considered 

human enough or worthy enough” to be allowed those privileges. Because of it the 

days were faster and he felt healthier.  

 

Interestingly though, despite noting the positive psychological changes following the 

transfer, the inmates also stressed that just because they got some freedom, life on 

death row was still hard. Even with extra freedom it only made the situation “just 

bearable”. Perhaps indicating that psychological anguish from living under the 
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sentence of death is still making the life hard. One prisoner described one of the most 

difficult things on death row as “not knowing the future in general - it is always like 

a cloud around me”. The second prisoner described it as a “cloud of death”.492 

 

Their experience on death row provides an interesting insight into how less 

restrictive conditions can have a positive effect on the inmates’ psychological state. 

While the findings are very limited and representative only of the views of the two 

death row inmates, they are nevertheless important in the better understanding of the 

effects of death row confinement, even with improved conditions. The findings, 

although limited, suggest that even if States improve the conditions, the 

psychological anguish from awaiting execution may be too much to bear. This, 

however, without further medical research is hard to establish.  

 

While we know that many inmates today live on death row for many years, we do 

not know whether there is a measurable psychological response to the anguish of 

awaiting one’s death.493 In other words, we do not know whether the death row 

phenomenon needs to be accompanied by the conditions and time spent on death 

row, or whether it can exist in the good prison conditions.494 While it is possible to 

make prognosis about the likely effect of living under sentence of death as an 

individual free-standing component, no study has explored it in significant detail.495  

 

This also explains why death row “syndrome” cases based exclusively on 

psychological effects are not successful before the courts. This shift in language 

“appears to have thrust the legal concept forward much more quickly than the fields 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
492 Following recent prison reform and the move of all “Management Control Units” into the 
Correctional Institution the offenders were originally held in, these offenders were moved back to the 
original Correctional Institution as well. Due to the facility and outdoor recreation yards being under 
construction, the death row inmates are temporarily do not have access to the outdoor exercise. The 
construction anticipated to be done by this December 2016. In the meantime, they are getting outdoor 
recreation through areas that are within the prison but open to the sky only.   
493 Smith, above n 17. 
494 Ibid. 
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of psychology and psychiatry are able to follow”.496 As such, psychological research 

to confirm the existence of death row “syndrome” follows far behind the legal usage 

of the term. 497  This information would assist in development of the concept, 

particularly in light of the minimal psychiatric and clinical studies involving death 

row prisoners.498 Such scientific data is essential in determining whether certain 

experiences actually constitute a structural phenomenon or syndrome, or whether it 

simply shows a particular inmate’s personal circumstances. 499  This current 

detachment between psychology and law in relation to death row phenomenon 

introduces highly problematic dissonance into an already complex legal arena.500 
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5. CONCLUSION 
 
 
Examination of medical studies in relation to the psychological and physical health 

of death row offenders depicts a brutal picture of suffering. Death row emerges as an 

environment in which prisoners feel impotent, afraid and alone, defenceless against 

their keepers and unable to alter their fate; “some prisoners are reduced to little more 

than the living dead”.501  

 

Long delays, restrictive conditions of solitary confinement and the anguish of 

awaiting one’s death, make the confinement of prisoners on death row in conflict 

with international norm prohibiting torture or inhuman treatment. In attempt to 

prevent such torture, the death row phenomenon has gained wide recognition by 

medical and legal professionals, United Nations experts and national and regional 

courts. However, divergent approaches amongst courts to what actually constitutes 

the death row phenomenon have led to an absence of clear-cut lines on when death 

row detention becomes unacceptable.502  

 

This thesis attempted to answer whether the death penalty can be imposed on  

inmates without subjecting them to torture or inhuman treatment while awaiting 

execution on death row. It concludes that even if retentionist countries substantially 

improve the conditions on death row, there are strong indications that anguish from 

awaiting execution over long periods of time may be sufficient to give rise to the 

death row phenomenon and thus declare death row incarceration illegal. Although 

drawing a firm conclusion with minimal psychiatric and clinical research involving 

death row inmates is impossible, some findings and research already point in the 

direction that imposing death penalty in humane way is impossible. 

 

Further, while reducing the time spent on death row can potentially navigate the 

death row phenomenon, such measure will result in breach of other prisoner’s rights 
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such as the right to exercise their appeal options to the fullest and discourage 

countries from implementing pro-inmate measures such as moratorium on 

executions. Perhaps, this finding further leads to a conclusion that the death penalty 

cannot be imposed in a way that does not interfere with the rights of the inmates. As 

the author David Pannick has argued, “A legalistic society will be unable to impose 

the death penalty without an unconstitutionally cruel delay, and hence it will be 

unable to impose the death penalty at all”.503  

 

The essential principle is that “a death row prisoner is sentenced to execution, not to 

lengthy periods of harsh treatment, followed by execution”.504 The repercussions of 

the death row phenomenon have been determined to be “a second punishment 

inflicted upon death row inmates”.505 Executing persons subjected to such treatment 

is “inconsistent with the purposes of the death penalty, as the prescribed punishment 

was death, not torture followed by death”.506 As the Indian Judge Krishna Iyer put 

the matter bluntly in the case of Rajendra Prasad, who had lived with the impending 

hanging for six years: “he must, by now, be more a vegetable than a person and 

hanging a vegetable is not the death penalty”.507 

 

“The one consideration that must not be forgotten in all of this is that prisoners are 

human beings”.508 Prisoners are still humans, entitled to respect; regardless of what 

crime they may have committed, they remain persons.509 To talk of death row that is 

not cruel and inhuman is an oxymoron, a self-contradiction. The qualitative findings 

strongly point in that direction. What is left is for the psychology to bridge the gap 

and support the already legally advanced use of the death row phenomenon. 
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