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ABSTRACT

The intensity of attacks against the humanitarian space has dramatically increased in the
last decade. Due to the rise of incidents the physical and symbolic space for
humanitarian actors in situations of armed conflict is shrinking. Many different actors
are engaged in the humanitarian space and it is not always clear under which rules they
are protected. Simultaneously, in order to enjoy protection provided for by law it is
necessary to determine which rules actors have to respect and where legal boundaries
are drawn. This thesis analyses the legal instruments that can be applied in order to
improve the protection of the humanitarian space in contemporary situations of armed
conflicts. Although the term 'humanitarian space' is frequently used it is not even
mentioned in the international legal framework. The present legal study seeks to
examine to what extent the humanitarian space is protected under the traditional
International Humanitarian Law, which has been expanded by customary rules, the
codification of war crimes in the Rome Statute and the increasing recognition of the

applicability of human rights in armed conflicts.
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I. INTRODUCTION

A.  BACKGROUND

The number of attacks against the humanitarian space, the so called working space of
humanitarian relief actions, has increased in the last decade. Humanitarian workers are
confronted with more and more insecure working conditions. Serious harassment,
killings, kidnapping, hostage-taking, disappearances and torture or other forms of cruel,
inhuman or degrading treatment are constantly impeding humanitarian functions.
Medical personnel often face punishment for treating the sick and wounded or
opponents, for upholding medical confidentiality, or they are brought on trial for
treating protesters. Humanitarian facilities are attacked and relief consignments are
misused. Many times the fundamental humanitarian principles of independence and

neutrality fail to be accepted.

In 2011 the number of attacks against aid workers reached a record, 151 incidents
occurred with 308 victims in total. The most dangerous places for humanitarian workers
are currently Afghanistan, Sudan and Somalia. The majority of victims are shot or
kidnapped on the roads. While the International Committee of the Red Cross (ICRC)
faces relatively few attacks, international Non-governmental Organisations (NGOs) and
the United Nations (UN) agencies are confronted with higher numbers of incidents.'
Nevertheless, most of the victims are nationals of the host country.? In some countries
the number of incidents decreased in comparison to the years before. This development
is attributable to the fact that the presence of international personnel has been reduced in
the most dangerous countries and that international humanitarian organisations rely

increasingly on national staff.’ It has further been identified that there is no link between

1 See The Aid Worker Security Database, available at

https://aidworkersecurity.org/incidents/report/summary (consulted on 2 July 2012).
2 Stoddard & Harmer & Haver, 2006, p. 2.

3 Oxfam, 2010, p. 19.


https://aidworkersecurity.org/incidents/report/summary

incidents and the politico-military situation in the country where an incident happens,
but that aid workers are associated with political motives by the local belligerents in

these countries.*

Attacks against the humanitarian space have generally been condemned by states
and international organisations.” There is an urgent need to improve the protection of
medical and humanitarian personnel. The ICRC, Médecins Sans Frontiéres (MSF), the
World Medical Association and many other humanitarian organisations have repeatedly
called upon parties to international and non-international armed conflicts to respect the
provisions of International Humanitarian Law. But to what extent is the humanitarian

space protected by International Humanitarian law?

B. OVERVIEW

The humanitarian space is a concept that includes many different actors. International
Humanitarian Law does not even once mention the term humanitarian space. Who of
these humanitarian actors enjoys special protection under International Humanitarian
Law and under which conditions? When talking about protection of humanitarian
personnel reference is usually made to the Geneva Conventions of 1949, which provide
extensive protection of medical personnel and contain some regulations on relief
operations. Alongside the Geneva Conventions humanitarian customary law develops
itself further in adaptation to new challenges in the international environment. The
collection of customary international humanitarian law by the ICRC provides important
evidence of this development. With the adoption of the Rome Statute and the
establishment of the International Criminal Court the recognition of individual
responsibility for violations of International Humanitarian Law has been strengthened.

Furthermore, the Statute contains a comprehensive list of war crimes, some of them are

4 Stoddard & Harmer & Haver, 2006, pp. 2-3.
5 For a detailed list see Henckaerts & Doswald-Beck, 2005, p. 107.
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reaffirmations of grave breaches of the Geneva Conventions, but also new war crimes
have been included and customary rules have been codified. And, last but not least, the
evolving and increasing importance of human rights leads to enhanced awareness of
fundamental rights of human beings and progressively complements the humanitarian
legal framework. To what extent are these rules applicable to the humanitarian space?
Who is protected by the law and who is responsible for the violations? Are non-state
actors, such as individuals, international organisations, the UN and armed groups bound

by international law?

C. RESEARCH QUESTION AND METHODOLOGY

This thesis identifies the main incidents in the humanitarian space and analyses the legal
protection for each of them. For a long time the Geneva Conventions and their
Additional Protocols were the main source for the regulation of the humanitarian space
in times of armed conflict. In the last two decades new international legal instruments
have become relevant, but to what extent are they applicable to the humanitarian space?
How can they be used to protect it? Can human rights strengthen the protection under

humanitarian law? These are the main questions that form the focus of the present study.

In order to enjoy the protection provided for by law it is necessary to identify to
what extent the humanitarian space is determined by law and to identify if and where
the legal boundaries of the humanitarian space are drawn. The legal research
methodology used will analyse the legal framework governing the humanitarian space
and will bring it in context with contemporary threats against the humanitarian space.
The material used for the analysis includes international and regional instruments as

well as case studies.



D. DEFINING THE PROTECTION OF THE HUMANITARIAN SPACE

As mentioned before, the term 'humanitarian space' cannot even once be found in
International Humanitarian Law. Rony Baumann, the founder of MSF, mentioned the
expression first, when he was talking about a ‘space of freedom in which we are free to
evaluate needs, free to monitor the distribution and use of relief goods, and free to have
a dialogue with the people’.® The ICRC, by contrast, bases 'the humanitarian space' on
International Humanitarian Law (IHL). The Geneva Conventions provide for the
establishment of special zones, which shall protect wounded and sick and civilians
during armed conflict. They further constitute the responsibility of states or occupying
powers to permit basic relief actions for the civilian population in need in case they are
not able to provide for the basic needs by themselves. The relief actions are dependent
on the consent of the state or occupying power and must be 'humanitarian and impartial
in character and conducted without any adverse distinction'.” For the UN Office for the
Coordination of Humanitarian Affairs (OCHA) 'the humanitarian space' is a
'humanitarian operating environment' based on the principles of neutrality and
impartiality as the 'critical means by which the primary objective of ensuring that
suffering must be met wherever it is found, can be achieved'.® Oxfam International
refers to a space that 'allows humanitarian agencies to work independently and
impartially to assist populations in need, without fear of attack or obstruction by
political or physical barriers to their work. For this to be the case, humanitarian agencies
need to be free to make their own choices, based solely on the criteria of need'.” While
Oxfam International and MSF refer to a space that provides freedom to the greatest
extent possible in order to be able to carry out their work apart from political barriers,
the OCHA perceives 'the humanitarian space' as an 'operating environment' which must

ensure that suffering can be met wherever it is found. On the other hand, the ICRC

6 Esteves, 2010, p. 622.

7 United Nations High Commissioner For Refugees (hereinafter UNHCR), PDES/2010/01, February
2010, p. 3; Esteves, 2010, p. 622.

8 Thiirer, 2007, p. 54.

9 UNHCR, PDES/2010/01, February 2010, p. 3.



attributes 'the humanitarian space' strictly to the provision of IHL. How does this go

together?

The concept of 'humanitarian assistance' is usually understood as the provision
of 'relief or 'relief supplies' to the victims of armed conflicts, undertaken by states,
international organisations such as the UN, NGOs and other non-state actors,'® while
humanitarian action refers to international humanitarian organisations when they are
delivering relief in times of conflict based on fundamental humanitarian principles.'!
But where do these principles come from, what do they mean and what is their legal

basis?

The principle of humanity is inherently based on IHL. Assistance shall be
brought to victims in respect for the human being in order to prevent human suffering
and to protect life and health.'” The principle of impartiality is laid down in the Geneva
Conventions. Aid must be distributed on the basis of needs, without discrimination on
the ground of nationality, race, religion, class or political attitude.”> From the UN
perspective impartiality rather means that all parties to the conflict are treated in the
same way and that humanitarian assistance is provided regardless of politics to the
civilian population in need.'* According to the principle of independence, humanitarian
organisations must be autonomous from states. IHL does not refer to independence. The
ICRC interprets the principle of independence in a very strict sense. The National Red
Cross Socicties as well as the ICRC are autonomous from states, international
organisations, other authorities and politics and act only on humanitarian grounds."
Other humanitarian organisations interpret the principles differently, they usually seek

to be autonomous from government control and observe the humanitarian principles. '®

10 Mackintosh, 2010, p. 391.

11 Hilhorst & Jansen, 2010, p. 1118.

12 Thiirer, 2007, pp. 56-57.

13 Eckroth, 2010, p. 90; Thiirer, 2007, p. 57.

14 United Nations Department of Peacekeeping Operations, 2003, p. 167.
15 Thiirer, 2007, p. 58.

16 Eckroth, 2010, p. 91.



For the UN the principle of independence is not that important.'’

The principle of neutrality is the most important principle for the ICRC. It
contains two elements: Humanitarian actors must not take sides in hostilities and must
refrain from taking actions that would support or cause harm to a party to the conflict.
Furthermore, they are not allowed to become engaged in political, racial, religious or
ideological controversies.'® Consequently, the ICRC is not allowed to condemn actions
undertaken by a party to the conflict or to inform the public about atrocities.' This
principle led to the foundation of MSF. In reaction to the war in Biafra former ICRC
personnel decided to create a humanitarian organisation whose role is also to talk in
public about atrocities in order to adequately protect civilians.?® Thus, MSF and other
NGOs do not dedicate themselves fully to the principle of neutrality,>’ whereas for the
ICRC the principle of neutrality is an indispensable requirement for gaining access to all

victims in need.?

In general terms it can be concluded that 'the humanitarian space' is the "physical
or symbolic space which humanitarian agents need to deliver their services according to
the principles they uphold'.” It includes both the physical space for humanitarian actors,
such as special protected zones, refugee camps and humanitarian corridors, as well as
the symbolic space that enables them to work without fear and threat.** The
interpretation of the fundamental humanitarian principles varies between the different
humanitarian actors. The ICRC obeys them in a very strict sense while other
humanitarian organisations use them rather as guiding principles.”® But to what extent is

this in conformity with humanitarian law?

17 Thiirer, 2007, p. 55.

18 Eckroth, 2010, p. 90; Thiirer, 2007, p. 58.
19 Thiirer, 2007, p. 58.

20 Collinson & Elhawary, 2012, p. 6.

21 Thiirer, 2007, p. 54.

22 Idem, p. 58.

23 Hilhorst & Jansen, 2010, p. 1117.

24 Idem, p. 1118.

25 Eckroth, 2010, p. 91.



How can the humanitarian space be protected by law? Protection by law refers
primarily to the obligation of parties to a conflict to respect, prevent and punish acts
against humanitarian personnel that enjoy a special status in situations of armed
conflict. Protection by law entails not only a right, but also a responsibility: On the one
hand the state has the right to protect its interests, to maintain law and order, and to
prosecute perpetrators of crimes. On the other hand the state has also a responsibility to

protect persons within its territory.?

26 Engdahl, 2006, p. 55.



II. LEGAL FRAMEWORK

A. INTERNATIONAL HUMANITARIAN LAW

1. Introduction

1.1. Background

The law of war is a legal framework regulating the conduct of states, individuals and
other entities during times of armed conflict. It is divided into ius ad bellum, the legality
of the war itself and ius in bello, regulating the conduct of war.”” The Charter of the
United Nations contains a general prohibition of war in Article 2 (4) which has resulted
in ius contra bellum. If, nevertheless, an armed conflict takes place ius in bello seeks to
limit the effects of the conflict for humanitarian reasons, accordingly it is also called
IHL.*® THL applies by fact as soon as an armed conflict exists and irrespective of a
declaration of war or an official recognition. The main sources of IHL are treaties,
customary law and general principles.” The Hague Conventions of 1899 and 1907
regulate the means of combat with the aim to minimize unnecessary harm.’® The four
Geneva Conventions of 1949 (GC) and their three Additional Protocols (AP) of 1977
and 2005 protect persons who are not or no longer participating in hostilities and aim to

restrict the means and methods of warfare.?!

The Conventions have their origin in a period of time when armed conflicts

27 Benison, 2000, p. 143.

28 The International Committee of the Red Cross (hereinafter ICRC), What is International Humanitarian
Law?, 31 July 2004 (b), available at www.icrc.org/eng/resources/documents/legal-fact-
sheet/humanitarian-law-factsheet.htm (consulted on 7 May 2012).

29 International Humanitarian Law Research Initiative, 2009.

30 Benison, 2000, p. 144.

31 ICRC, 2004 (b).


http://www.icrc.org/eng/resources/documents/legal-fact-sheet/humanitarian-law-factsheet.htm
http://www.icrc.org/eng/resources/documents/legal-fact-sheet/humanitarian-law-factsheet.htm

almost entirely took place between states. Internal conflicts within the sovereign states
such as civil wars should not be the conduct of international regulation.** Although since
the end of the cold war armed conflicts predominately have taken place within states
rather than between states just few regulations on internal armed conflicts exist.
Consequently the qualification of a conflict as international or non-international is
crucial in order to know which laws apply.”® Furthermore, the scope of application of
IHL varies depending on the ratification of the Geneva Conventions and their

Additional Protocols by the state concerned.

1.2. Custom and the ICRC Study on Customary International Humanitarian Law

However, the customary international humanitarian law (CIHL) has completed a series
of rules applicable in both situations of armed conflict. The ICRC's mandate is to
disseminate and work for greater understanding of international humanitarian law. In
2005 the ICRC published a comprehensive study on rules of the Geneva Conventions
and their Additional Protocols, which have become customary international law due to
consistent state practice and application by international tribunals. These rules are
binding upon all states, not only upon those who have signed the treaties of IHL.
Furthermore, the customary rules apply to any armed conflict, the distinction between
international and non-international armed conflict is not necessary anymore. This study
has not remained uncriticised. It has been argued that the ICRC went beyond the
traditional approach of custom formation in order to consider rules as having become

customary that are desirable for the protection of civilians and the humanitarian space.*

The constitution of an international customary rule requires two elements,
consistent state practice (usus) and opinio iuris. The International Court of Justice (ICJ)

already held in 1986 that state practice is not required to be uniform, the consent of the

32 Saura, 2007, pp. 491-492.
33 Greenwood, 1996, p. 199.
34 Guldahl, 2008, p. 65.



majority of states is sufficient.* By opinio iuris is meant that states believe they have to
comply with the practice because it is an international rule.’® Once a customary rule is
formed no hierarchy exists between treaty law and customary law, they are equally
applicable. In regard to humanitarian law the status of customary law is even stronger
than in general international law. The Martens Clause® states that 'Until a more
complete code of the laws of war has been issued [...] the parties to the inhabitants and
the belligerents remain under the protection and the rule of the principles of the law of
nations, as they result from usages established among civilised peoples, from the laws
of humanity, and the dictates of the public conscience.' Along these lines the 'dictates of
public conscience' are equally important as 'usages' and 'laws of humanity'. If public
conscience feels the need to protection under a rule the requirement of state practice

may not be necessary or may be less stringent.*®

Since the formation of customary law is based on the consent of states it has
been argued that a customary rule does not apply to a state that has objected in the early
stage of the formation of a rule.* However, it is contentious whether the status of
'persistent objector’ really exists in international law. The ICJ stated already in 1969 that
customary rules 'by their very nature, must have equal force for all members of the
international community, and cannot therefore be the subject of any right of unilateral
exclusion exercisable at will by any one of them in its favour’.* Thus a state is not
entitled to claim that it is not bound by a new customary rule, neither has a new state the
possibility to object existing customary law.*' The question is rather whether a state is
bound by a customary rule although it objected the rule in the progress of becoming

customary law.*

35 Cassese, 2005, p. 162.

36 1CJ, Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America), 27 June 1986, ICJ Reports 1986, p.14; Cassese, 2005, p. 157.

37 See the preambles of the 1899 Hague Convention II, 1907 Hague Convention IV and modified AP II.

38 Cassese, 2005, p. 161.

39 Idem, p. 153; Dumberry, 2010, p. 779.

40 ICJ, North Sea Continental Shelf Cases (Federal Republic of Germany v. Denmark/ Federal Republic

of Germany v. Netherlands), 20 February 1969, ICJ Reports 1969, p. 38.

41 Cassese, 2005, p. 163.

42 Dumberry, 2010, p. 781.
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Just few jurisdiction exist regarding the doctrine of 'persistent objector'. The ICJ
referred to the doctrine only in its obifer dicta, after having already denied the existence
of the customary rule in question.”” Since the ICJ did not include the theory of
'persistent objector' in its decision but only mentioned it in the obiter dictum it has been
argued by many scholars that just weak recognition of the doctrine exists.* It is even
more important to note that so far no judicial body has ruled that the status of 'persistent
objector' can prevent the application of a customary rule to the objecting state.*
Furthermore, the concept of 'persistent objector' is not supported by state practice. Only
those states which claim their status as 'persistent objector' are in support of the doctrine
while other states do not recognise that status.*® On the other hand, neither legal reasons
nor state practice exist that would constrain the doctrine of 'persistent objector' in
international humanitarian law.*’ Nevertheless, as already mentioned, a new trend in the
international community can be observed, customary rules are more likely to be
accepted if public conscience feels the need to protection based on considerations of

humanity.

The formation of customary rules is of significant importance for victims of
armed conflicts, since Additional Protocol I and II of 1977, where the main provisions
for the protection of victims can be found, have much less state parties than the four
Geneva Conventions.” Furthermore, a high number of reservations has been made by
states to certain provisions of the two Protocols. By becoming customary law some of
these provisions are generally applicable, regardless of whether the state concerned has

signed the Protocols or not.

43 Fisheries (United Kingdom v. Norway), 18 December 1951, ICJ Reports 1951, p.116; Asylum
(Colombia v. Peru), 20 November 1950, ICJ Reports 1950, p. 395; Dumberry, 2010, p. 785.

44 Cassese, 2005, p. 163.

45 Dumberry, 2010, p. 790.

46 Cassese, 2005, p. 163; Dumberry, 2010, p. 791.

47 Guldahl, 2008, p. 86.

48 194 states are party to the four Geneva Conventions, 172 states are party to AP I and 166 states are

party to AP II, available at http://www.icrc.org/eng/war-and-law/treaties-customary-law/geneva-
conventions/index.jsp (consulted 24 June 2012).
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Even when customary rules are codified in a treaty it does not affect the
stagnation of its evolution. The customary rule continues to exist alongside the treaty
and is in any case binding upon all states, regardless of whether the state has signed the
treaty. Although several customary humanitarian rules have been included in the Rome
Statute of the International Criminal Court of 1998* they continue to be applicable upon
all states and not only upon the signatories of the Statute. Conversely, some provisions
of the Rome Statute have become custom and are now binding upon all states and not

only on the signatories of the Statute.*

1.3. Overview

As already mentioned in the beginning, the term 'humanitarian space' has so far not been
defined in the legal framework of IHL. It is thus necessary to identify the provisions
applicable to the many different actors within the humanitarian space. The Geneva
Conventions lay the foundation for the delivery of aid to persons in need. A fundamental
distinction is made between medical personnel and humanitarian relief actions although
both groups enjoy special protection in times of armed conflict. While the special status
of medical personnel is regulated extensively since the care for wounded and sick is
inherent in the spirit of the Geneva Conventions, the protection of humanitarian relief
personnel is less detailed and dependent on different factors. By having a look at the
ICRC's collection of CIHL the already mentioned new trend in the formation of
customary rules can be observed, since they give much more importance to the

protection of humanitarian relief actions than the Geneva Conventions do.

This chapter identifies the main obstacles within the humanitarian space and
provides the legal bases of each of them. The Geneva Conventions have been ratified

almost universally while their Additional Protocols enjoy much less acceptance. For this

49 Rome Statute, Art. 8 (2) (b) and (e); see also Cassese, 1999, p. 152.

50 ICJ, Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America), 27 June 1986, ICJ Reports 1986, p.14; ICJ, Fisheries (United Kingdom v.
Norway), 18 December 1951, ICJ Reports 1951, p.116; Grover, 2010, p. 566.
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reason it is very important to read the provisions in connection with the respective
document. Above all, a general distinction must be made between the provisions
applicable in international armed conflict and those applicable in non-international
armed conflict. Subsequently the relevant customary rules are analysed based on the

ICRC's collection of CIHL,’! and on occasion additional interpretations are added.

2. Access and free passage

2.1. International armed conflicts

The first obstacle for the humanitarian space is to even get access to territories where an
armed conflict takes place. Article 23 of the Fourth Geneva Convention relative to the
Protection of Civilian Persons in Time of War 1949 (GC 1V) states that free passage has
to be given to 'all consignments of medical and hospital stores' intended for civilians as
well as to 'consignments of essential foodstuffs, clothing and tonics intended for
children under fifteen, expectant mothers and maternity'. However, the permission of
passage is subject to conditions since 'the technical arrangements under which the
passage is allowed' can be prescribed by the party to the conflict and the party has a

right to exercise control over the relief actions.

This Article is extended by Article 70 of the Protocol Additional to the Geneva
Conventions of 12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts (Protocol 1) of 1977 (AP I), which states that 'relief
actions which are humanitarian and impartial in character and conducted without any
adverse distinction' shall be undertaken if the civilian population 'is not adequately
provided' with supplies. Since Article 70 AP I emphasises that priority must be given to
the privileged persons mentioned by Article 23 GC IV it does not limit the beneficiaries

of relief actions to them. However, although the parties to the conflict are required to

51 D6érmann & Doswald-Beck & Kolb, 2008.
52 GC1V, Art. 23.
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'allow and facilitate the rapid and unimpeded passage' of all relief consignments it is
still subject to their consent. The consent can be revoked if the terms of the mission are

exceeded.>*

Either way, the parties may not regard offers of impartial humanitarian relief 'as
interference in the armed conflict or as unfriendly acts'. They must facilitate the
distribution of relief consignments 'even if it is destined for the civilian population of
the adverse Party' and they are not allowed to divert them 'from the purpose for which
they are intended nor delay their forwarding, except in cases of urgent necessity in the
interest of the civilian population concerned'.** It should be noted that the provision calls
on all parties to the Protocol and not only the party in which the relief actions are
carried out, thus unimpeded passage must also be authorised by neighbour states or

third states which are not parties to the conflict.”

Only for occupied territories Article 55 GC IV establishes an obligation for the
occupying power to agree on and facilitate relief schemes on behalf of the inadequately
supplied population. Such relief schemes may be undertaken by both states and
impartial humanitarian organizations such as the ICRC, and shall consist of the
provision of consignments of foodstufts, medical supplies and clothing. The obligation
to permit free passage and guarantee protection must be fulfilled by all parties to the
Convention. Nevertheless, the party concerned has the right to regulate and observe the

relief consignments.

In addition, it should be noted that several other provisions of the Geneva
Conventions indicate an obligation to allow and facilitate unimpeded access for
humanitarian relief actions in certain situations. The ICRC has the exclusive right to

regularly visit all persons deprived of their liberty in international armed conflicts and

53 AP, Art. 71 (4).

54 AP, Art. 70.

55 Henckaerts & Doswald-Beck, 2005, p. 198.
56 Idem, p. 197.
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situations of occupation in order to verify the conditions of detention. Concerning non-
international armed conflicts the ICRC does not enjoy this right, but it may offer its
services.” Furthermore, Article 30 GC IV acknowledges the right of persons protected
under GC IV to call on the ICRC, National Red Cross Societies or any other

organisation for assistance.

The prohibition of starvation as a method of warfare, stated by Article 54 of
AP I, may be used to argue that the party can can not withhold its consent for arbitrary
reasons since it is forbidden to deprive civilians of objects indispensable to their

survival, such as food-stuffs, crops, drinking water installations and supplies.*®

2.2. Non-international armed conflicts

Concerning non-international armed conflicts Article 18 of the Protocol Additional to
the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
Non-International Armed Conflicts (Protocol II) of 1977 (AP II) states that 'relief
societies located in the territory' of a party to the Convention, such as the Red Cross,
'may offer their services for the performance of their traditional functions in relation to
the victims of armed conflict'. Although the Article reaffirms that impartial humanitarian
relief actions shall be allowed 'if the civilian population is suffering undue hardship
owing to a lack of the supplies essential for its survival', it does not establish any
obligation to allow or facilitate access of humanitarian relief to territories where internal

armed conflicts are taking place.

Common Article 3 to the Geneva Conventions requires states to collect and care
for the wounded and sick, in which 'an impartial humanitarian body, such as the
International Committee of the Red Cross, may offer its services'. But again,

humanitarian organisations can offer their assistance and the parties to the conflict can

57 CIHL, Rule 124; GC III, Art. 126; GC 1V, Arts. 76, 143.
58 Doérmann & Doswald-Beck & Kolb, 2008, pp. 366-368.
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deny it.*> However, Article 14 AP 1II also states the prohibition of starvation in non-

international armed conflicts so that consent may not be withheld on arbitrary grounds.®

2.3. The ICRC Study on Customary International Humanitarian Law

The content of Article 70 (2) AP I is generally accepted by states, also by those that are
not party to the Protocol or were not at that time.®' Thus, Rule 55 of the ICRC Study on
Customary International Humanitarian Law (Rule 55 CIHL), applicable in international
and non-international armed conflicts, reaffirms that 'the parties to the conflict must
allow and facilitate rapid and unimpeded passage of humanitarian relief for civilians in
need, which is impartial in character and conducted without any adverse distinction,
subject to their right of control'.®* The customary rule does not mention the requirement
of consent. By reference to state practice it has been concluded that consent must not be
refused on arbitrary grounds if the population is threatened with starvation and a
humanitarian organisation is able to remedy the situation. However, the parties are
allowed to search for relief consignments and to exercise control over their delivery, but

they can not 'deliberately impede' the delivery,® or change their purpose or destination.*

Furthermore, Rule 53 CIHL confirms the prohibition of the 'use of starvation of
the civilian population as a method of warfare' in international and non-international
armed conflicts. The prohibition of starvation under CIHL does not include siege
warfare for military purposes not even if it affects the civilian population, as long as
starvation of the civilian population is not the primary purpose. In this case Rule 55

must be respected.®

59 Dinstein, 2000, p. 83.

60 Henckaerts & Doswald-Beck, 2005, p. 197.
61 Idem, pp. 194-195.

62 Ibidem.

63 Idem, pp. 198-199.

64 Stoffels, 2004, p. 540.

65 Henckaerts & Doswald-Beck, 2005, p. 188.
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2.4. Conclusion

To summarise, humanitarian relief actions have to be impartial and must be conducted
in a non-discriminative manner, proportionate to the needs of all civilians. Distinction
between the beneficiaries is only permitted on the basis of humanitarian criteria.
Whenever a party arrives at the conviction that relief actions are not carried out in
compliance with the fundamental principles of humanity it has the right to refuse or
revoke the authorisation.®® On the occasion that the provision of aid is motivated not
exclusively on humanitarian grounds but also by economic interests, it may be
permitted as long as it is for the benefit of the civilian population in need.®” However,
since only civilians have the right to receive relief, humanitarian personnel must do
everything within their capacity to achieve that the supplies are not for the benefit of
combatants. Even if it is impossible to prevent that relief supplies directly or indirectly
support one of the belligerent parties the humanitarian relief action does not lose its
status of protection, but the party to the conflict has the right to revoke its

authorisation.®®

Humanitarian actors should have access to all people in need. If they can only
reach certain areas or if they have to stay within a definite zone the most needy persons
often remain without supply which constitutes a breach of the principle of impartiality.*
If humanitarian actors are operating without the consent of the state concerned they
must not be the objects of military targets since they still enjoy protection under the
status of civilians. Nevertheless, the government may confiscate relief supplies, impose

sanctions or even deport the personnel.”

66 Stoffels, 2004, p. 540.

67 Idem, pp. 539-540.

68 Idem, pp. 542-543.

69 Von Pilar, 1999, p. 7.

70 Stoffels, 2004, pp. 535-536.

17



3. Freedom of movement

3.1. International armed conflicts

As soon as personnel of the humanitarian space has access to a territory it should also
have the possibility to move freely in order to be able to carry out their duties and to
have unhindered contact with the civilian population in need.” According to Article 71
(3) AP I the parties to the Convention, thus also states not party to the conflict, 'shall, to
the fullest extent practicable, assist the relief personnel' in carrying out their mission and
may only limit or restrict their movements temporarily in case of imperative military
necessity. At the same time relief personnel has to observe the security requirements of
the party. Apart from this provision there is no explicit obligation for the state concerned
to ensure the freedom of movement of relief personnel. However, since the party has the
duty to assist relief personnel it cannot restrict its freedom movement as it is obvious
that relief functions can only be carried out successfully if the personnel is able to move
in an uninhibited manner. Furthermore, the party must not refuse access on arbitrary
grounds, consequently this may also indicate an implicit obligation to ensure the

freedom of movement of the personnel as soon as authorisation has been given.”

3.2. Non-international armed conflicts

In regard to non-international armed conflicts, Article 18 (2) of Additional Protocol II
does not mention the obligation to grant freedom of movement to relief personnel,
although this should be an inherent duty in order to guarantee the adequate provision of

humanitarian aid.”

71 Von Pilar, 1999, p. 7.
72 CIHL, Rule 55; Henckaerts & Doswald-Beck, 2005, pp. 201-202.
73 Henckaerts & Doswald-Beck, 2005, p. 201.
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3.3. The ICRC Study on Customary International Humanitarian Law

According to customary humanitarian law 'the parties to the conflict must ensure the
freedom of movement of authorised humanitarian relief personnel essential to the
exercise of their functions', although their movements can be temporarily restricted in
case of imperative military necessity.” The restriction of movement in situations of
imperative military necessity can only be of temporary nature in order to avoid
interference of military operations with humanitarian relief personnel. In either case
they cannot be conducted in violation of the Rules 52-55 CIHL, which regulate the

prohibition of starvation and the protection of the civilian population in need.”

34. Conclusion

Since also the ICRC's special position concerning the adequate relief to prisoners of war
has become customary law, they must be granted regular access to persons deprived of
their liberty in international armed conflicts.”® For that reason the party to the conflict
can under no circumstances arbitrarily restrict the freedom of movement of the ICRC. In
regard to the United Nations and associated personnel and their equipment Article 5 of
the Convention on the Safety of United Nations and Associated Personnel (Safety
Convention) explicitly requires that transit states have to facilitate the unimpeded

transfer of personnel to and from the host state.

74 CIHL, Rule 56.
75 Henckaerts & Doswald-Beck, 2005, p. 202.
76 CIHL, Rule 124; GC 111, Art. 125; GC 1V, Art. 142.
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4. Protection against insecure working conditions, threats, capture, killings

and disappearances

4.1. Protection of medical personnel

Medical personnel participating in humanitarian missions enjoy specific protection
under IHL.”” The term 'medical personnel' is defined in Article 8 (c) AP I, which has
become generally accepted by state practice. The term covers not only military and
civilian medical personnel of the state concerned but also recognised and authorised
medical personnel of national Red Cross Societies and other national voluntary aid
societies. This provision explicitly includes also medical personnel, which is made
available to a party of the conflict for humanitarian purposes: either by a neutral or by
another state (not party to the conflict), by a recognised and authorised aid society of
such a state, or by an impartial international humanitarian organisation. Medical
personnel must be exclusively assigned to medical purposes and have to obey the
principle of strict neutrality.”® Consequently they lose their protection when they commit
hostile acts or acts harmful to the enemy outside their humanitarian duties, although the
protection can only be ceased after an unheeded due warning.” However, they do not
lose their protection if they care for enemy wounded and sick military personnel or
when they are wearing enemy military uniforms, but they must not be incorporated in
combat units, bear arms and participate directly in hostilities.*” Medical personnel must
be assigned to medical duties by a party to the conflict otherwise they are not allowed to
wear the distinctive emblems of the Geneva Conventions.®' If medical personnel are
assigned to medical duties only for a certain time they enjoy protection under this

provisions just during this period.®

77 Doérmann & Doswald-Beck & Kolb, 2008, pp. 155-156.
78 Henckaerts & Doswald-Beck, 2005, p. 85.

79 API, Art. 13.

80 GCI, Art. 21; AP I, Art. 13; AP II, Art. 11; CIHL, Rule 25.
81 Henckaerts & Doswald-Beck, 2005, p. 82.

82 Ibidem.
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The distinctive emblem of the Geneva Conventions protects medical personnel,
units and establishments in armed conflict and facilitates their distinction.* The
distinctive emblem can be displayed exclusively by civilian or military personnel
entitled to be respected under the Convention.* The distinctive emblems can only
provide its protective effects adequately if they are respected in all circumstances,
therefore their improper use is prohibited.* Although medical personnel are not obliged
to wear the distinctive emblem,® the parties to the Protocol must make sure that medical
personnel are identifiable.”” In any case, medical personnel enjoy protection as long as
they are assigned to medical duties, regardless of whether they are wearing the emblem.
However, it only constitutes a breach of the Geneva Conventions if the persons 'attacked
are protected and use the distinctive emblem in conformity with international law.™
NGOs such as MSF are not allowed to wear the distinctive emblems, but may wear
other recognizable symbols. Nevertheless, as long as they do not participate in

hostilities they are protected by their status as civilians.®

4.1.1. International armed conflicts

According to Article 26 of the Geneva Convention (I) for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field (GC I) both National
Red Cross Societies and other Voluntary Aid Societies” enjoy the same legal status as
army medical staff” if they have been authorised by the government to help the armed
forces. The National Red Cross Societies were established in order to support the

medical services of parties to the conflict by sending duly authorised volunteers,” even

83 Dormann & Doswald-Beck & Kolb, 2008, p. 447.

84 Baccino-Astrada, 1982, p. 21; GC 1, Arts. 36, 39- 44; GC II, Arts. 42-44; GC IV, Arts. 18-22; AP 1,
Arts. 12, 15, 18, 23-24.

85 CIHL, Rule 59.

86 Dormann & Doswald-Beck & Kolb, 2008, p. 450.

87 API, Art. 18.

88 Dormann & Doswald-Beck & Kolb, 2008, p. 451.

89 Henckaerts & Doswald-Beck, 2005, p. 82.

90 Such as the Knights of Malta and the Order of St. John of Jerusalem.

91 See GC I, Arts. 24-25; GC 11, Art. 36.

92 See GC 1864, Art. 2; GC 1906, Arts. 9—10; GC 1929, Arts. 9—10.
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though the primary responsibility for assistance to victims of armed conflicts lies within
the state. In order to enjoy this special protection they must be recognised by the party
concerned and by the ICRC.” Article 20 GC IV extends this protection to permanent or
temporary staff of civilian hospitals, even when they leave the hospital in order to
conduct relief operations provided they are wearing the distinctive emblem.’* Article 15
AP I finally grants the same protection to all civilian medical personnel: 'All available
help shall be afforded' to them if needed and access to places where their services are

needed must be given subject to the necessary 'supervisory and safety measures'.

In the event of capture medical personnel enjoy a privileged status. Medical
personnel of a state not party to the conflict assigned to medical duties by a party to the
conflict must not be detained by the adverse Party. In case of capture they have the
permission to return to their country or to the territory they were assigned to as soon as
a route for their return is open and military considerations allow it. During detention
they have to be supplied with adequate food, lodging, allowances and pay.” Personnel
of National Red Cross Societies or civilian medical personnel must be retained if it is
required considering the state of health, the spiritual needs and the number of prisoners

of war. Although they are not prisoners of war they benefit from the same protection.”

4.1.2. Non-international armed conflicts

Concerning non-international armed conflicts the Geneva Conventions do not mention
the special status of medical personnel. However, since common Article 3 of the four
Geneva Conventions states that 'wounded and sick shall be collected and cared for' it is
a precondition to this obligation that medical personnel must be respected and

protected.”” Furthermore, Article 9 (1) AP II establishes the obligation to respect and

93 International Committee of the Red Cross, 1983, p. 140.

94 International Committee of the Red Cross, Commentary to Art. 20 GC IV, available at
http://www.icrc.org/ihl.nsf/COM/380-600024?0OpenDocument (consulted on 11 June 2012).

95 GCI1, Art. 32; GC II, Art. 36.

96 GC I, Arts. 28, 30; GC III, Art. 33; GC 1V, Arts. 35-46, 79-141, AP 1, Arts. 15-16.

97 Henckaerts & Doswald-Beck, 2005, p. 80.
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protect medical personnel and to grant them 'all available help for the performance of
their duties'. In addition the parties must refrain from making them carrying out tasks
incompatible with their humanitarian mission or giving priority to persons except on

medical grounds.

4.1.3. The ICRC Study on Customary International Humanitarian Law

Due to consistent state practice is has become a customary rule that 'medical personnel
exclusively assigned to medical duties must be respected and protected in all
circumstances', in international and non-international armed conflicts.”® They must not
be knowingly attacked, fired upon, or unnecessarily prevented from discharging their
proper functions. It has also been discussed that the state may have a duty to defend,
assist and support medical personnel when needed.”” Additionally also the prohibition of
'attacks directed against medical and religious personnel and objects displaying the
distinctive emblems of the Geneva Conventions in conformity with international law'
has become customary law.'® On the battlefield they may fulfil their medical duties in

accordance with their medical ethics and must not be attacked.'"!

4.1.4. Medical personnel and the use of arms

As stated by Article 22 GC I medical personnel is allowed to use arms in their own
defence, or in that of the wounded and sick in their charge. Hence it is not considered to
be an act harmful to the enemy if the personnel is 'equipped with light individual
weapons' for its 'own defence or for that of the wounded and sick in their charge', if 'the
unit is guarded', if they are carrying arms 'taken from the wounded and sick, not yet

handed' over, or if 'members of armed forces or other combatants' are with them for

98 CIHL, Rule 25.

99 Henckaerts & Doswald-Beck, 2005, pp. 83-84.

100 CIHL, Rule 30.

101 GC 1, Arts. 24-25; GC 11, Arts. 36-37; AP I, Arts. 15-16; Sassoli & Bouvier, 1999, p. 164.
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medical reasons.'” Although this provision does not apply to non-international armed
conflicts it may have become customary law, since state practice does not indicate that
the protected status of medical personnel ceases if they are equipped with light

individual weapons for self-defence or that of the wounded and sick in their charge. '

4.2. Protection of humanitarian relief personnel

4.2.1. International armed conflicts

'Relief personnel may form part of the assistance provided in any relief action, in
particular for the transportation and distribution of relief consignments', as defined by
Article 71 AP 1. The Geneva Conventions do not contain any provisions regarding the
protection of relief personnel, but Article 71 AP I emphasises that the personnel must be
respected and protected and that every party receiving relief consignments has to assist
them in carrying out their mission 'to the fullest extent practicable'. However, the
participation of the personnel should be approved by the party 'in whose territory they
will carry out their duties' and their activities or movements can be limited or
temporarily restricted in case of imperative military necessity. If the personnel exceed
the terms of their mission or they do not take account of the security requirements the
mission can be terminated.'™ This provision also guarantees protection to UN

peacekeeping personnel engaged in relief operations.'®

In this context it is worth noting that all personnel within the humanitarian space
always enjoy protection under their status as civilians as long as they are not taking
directly part in hostilities, so that the provisions determining the protection of civilians
can be used as a supplement.'® In order to ensure the protection of civilians the parties

to the conflict have a duty to undertake precautionary measures and to remove the

102 AP 1, Art. 13.

103 Henckaerts & Doswald-Beck, 2005, pp. 85.
104 Idem, p. 105.

105 Greenwood, 1996, p. 190.

106 AP I, Arts. 50, 51; Greenwood, 1996, p. 191.
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population from the vicinity of military objectives.'”” Furthermore, relief personnel do
not enjoy special protection in the case of capture. If they are deprived of their liberty
they enjoy the general protection for civilians in the power of a party to the international

armed conflict.'®

4.2.2. Non-international armed conflicts

Article 18 (2) AP II concerning non-international armed conflicts does not specifically
mention the protection of relief personnel. However, since relief actions should be
undertaken when the civilian population is suffering undue hardship, provided that they
are of an exclusively humanitarian and impartial nature, the provision contains an
immanent obligation to respect and protect the personnel.'® Moreover, the obligation to
protect relief personnel may also be inherent in the prohibition of starvation and the

obligation to collect and care for the wounded and sick.'"”

On the other hand, the minimum clause of common Article 3 of the Geneva
Conventions states that each party to the conflict must in all circumstances, as a
minimum, 'treat persons taking no active part in the hostilities humanely'. Particularly
mentioned is the absolute prohibition of 'violence to life and person, murder, mutilation,
cruel treatment and torture, taking of hostages, outrages upon personal dignity, in
particular humiliating and degrading treatment, the passing of sentences and the
carrying out of executions without previous judgement'.""" Since everyone who is not a
combatant is benefiting from the protection of civilians provided for by law,'? the
general protection of civilians against dangers arising from military operations under
Article 13 (2) AP 1II applies, which states that 'the civilian population as well as

individuals must not be the object of attack 'unless and for such time as they take direct

107 AP 1, Arts. 57, 58.

108 Greenwood, p. 190.

109 Henckaerts & Doswald-Beck, 2005, p. 106.
110 CIHL, Rules 53, 109, 110.

111 GCs, common Art. 3.

112 Sassoli & Bouvier, 1999, p. 203.

25



part in hostilities'.

4.2.3. The ICRC Study on Customary International Humanitarian Law

Due to consistent state practice it has become a customary humanitarian rule that
'humanitarian relief personnel must be respected and protected'.'” The rule does not
only include the prohibition of attacks, but also harassment, intimidation and arbitrary
detention. Besides, mistreatment, physical and psychological violence, murder, beating,
abduction, hostage-taking, harassment, kidnapping, illegal arrest and detention have
also been condemned by states and international organisations."* Furthermore, the
majority of state practice does not see prior authorisation by the state as a requirement
for the obligation to respect and protect relief personnel, which enjoys in any case the

protection under the prohibition of attacks against civilians.'"”

In addition, Amended Protocol II to the Convention on Certain Conventional
Weapons of 1980 protects the humanitarian space against the effects of mines, booby-
traps and other devices. The parties to the Convention have the duty to take 'such

measures as are necessary' to provide safe passage or clear a lane through minefields.''®

4.2.4. Humanitarian relief personnel and the right to self-defence

In contrast to the provisions on medical personnel neither the Geneva Conventions and
their Addition Protocols nor customary rules explicitly allow humanitarian relief
personnel the use of force in self-defence. However, it is common that humanitarian
actors protect themselves by light weapons or enjoy protection provided by private

117

security personnel or by the security framework of the UN."’ Consequently the question

arises to which extent this could be considered as hostile conduct. Although it has been

113 CIHL, Rule 31.

114 See, e.g., UN SC Res. 1265 (1999), S/Res/1265; UN GA Res. 55/116 (2001), A/55/116.

115 Henckaerts & Doswald-Beck, 2005, pp. 108; Dérmann & Doswald-Beck & Kolb, 2008, p. 453.
116 Amended Protocol II to the Convention on Certain Conventional Weapons of 1980, Art. 12.
117 Stoffels, 2004, pp. 542-543.
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acknowledged in all legal systems that every individual has an inherent right to self-
defence against immanent danger, the right to use weapons for self-defence has not been
generally recognised and depends on the authorisation provided by the domestic law of
each country.'® It is thus not clear whether humanitarian relief personnel is allowed to

use armed protection for self-defence.'”’

4.2.5. The principle of neutrality

In consideration of the fact that according to the Geneva Conventions relief actions
must be humanitarian and impartial in character, also humanitarian relief personnel is
required to be impartial and neutral. The principle of neutrality has been deduced from
the humanitarian nature of relief actions under IHL. Since only civilians are entitled to
receive relief the personnel always has to distinguish between civilians and combatants
and is not allowed to directly or indirectly support one of the belligerent parties. In any
case, they must refrain from engaging in hostile activities, such as providing aid in the
knowledge that it is benefiting a belligerent party.'’ In no way are they allowed to
transport or store weapons or to provide belligerent parties with means of

communication or logistical information.'*!

The principle of neutrality has been applied differently by humanitarian actors
since it requires that relief personnel do not express their opinion or give information to
the advantage of one of the belligerent parties. While many humanitarian actors do not
dedicate themselves to strict neutrality and consider it possible to give information
concerning humanitarian issues to institutions in a position to provide remedy,'** strict
neutrality is the fundamental principle of the ICRC, which is thus relatively cautious in

reporting.'” Due to the special position of the ICRC under the Geneva Conventions it is

118 Banza, 2012, p. 155.

119 For a more detailed analysis see Banza, 2012.

120 Stoftels, 2004, p. 542.

121 Idem, p. 543.

122 Stoffels, 2004, p. 543.

123 Another fundamental principle of the ICRC is the universality of humanitarian action, which will not
be discussed in this context due to the limited scope of this thesis.
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many times the only actor who has access to certain areas of armed conflict so that its
presence is often crucial for the survival of civilians in need. Inasmuch access of the
ICRC is dependent on authorisation, the party to the conflict may not give its consent if
it is concerned that confidential or delicate information could become of public
knowledge.'** For this reason the ICRC gives access to victims priority over blaming a
certain party to the conflict in public, unless it is convinced that a public statement may

be more effective.'®

S. Punishment for treating the sick and wounded or opponents

The punishment of a person for performing medical duties compatible with medical
ethics or compelling a person engaged in medical activities to perform acts contrary to
medical ethics is prohibited.'?® Although states have the right to adopt legislation which
obliges medical personnel to provide confidential medical information, the punishment
of persons for acts carried out in compliance with their medical duties would violate the
obligations to respect and protect medical personnel and to protect and care for the

wounded and sick.'”’

124 Kellenberger, 2005, p. 44.

125 Idem, pp. 45-46.

126 GC I, Art. 18; AP I Art. 16; AP II, Art. 10; CIHL, Rule 26.
127 Henckaerts & Doswald-Beck, 2005, pp. 86-87.
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6. Protection of humanitarian facilities and objects against military attacks

6.1. Medical establishments and objects

6.1.1. International armed conflicts

The protection of 'hospitals and places where the sick and wounded are collected' was
already stated in Article 27 of the Hague Conventions of 1899 and 1907. According to
the GC I fixed establishments and mobile medical units of the Medical Service, as well
as medical transports of wounded and sick or of medical equipment must not be the
objects of attack and must be respected and protected at all times by the parties to the

conflict.'®®

In addition, the responsible authorities must ensure that medical
establishments and units are, 'as far as possible, situated in such a manner that attacks
against military objectives cannot imperil their safety'.'” Civilian hospitals, convoys or
vehicles or hospital trains enjoy protection under GC IV, which further states that the
protection can not be ceased unless they are used to commit, outside their humanitarian

duties, acts harmful to the enemy."*’

AP I extends the previous provisions to civilian medical units, vehicles and
transports organised for medical purposes, provided that they belong to one of the
Parties to the conflict or are recognised and authorised in conformity with the Geneva
Conventions."*' Medical units can be fixed or mobile, permanent or temporary and serve
for the collection, transportation, diagnosis or treatment of the wounded, sick and
shipwrecked, or for the prevention of diseases. '* It is further prohibited to use medical
units 'in an attempt to shield military objectives from attack'. In general, previous

authorisation of civilian medical units is required in order to enjoy special protection,

128 GC 1, Arts. 19, 35.

129 GC 1, Art. 21.

130 GC IV, Arts. 18, 19, 21.
131 AP, Arts. 8 (D—(g), 12, 21.
132 AP L, Art. § (e).
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but unauthorised units enjoy the same protection as civilian objects. '**

6.1.2. Non-international armed conflicts

Concerning non-international armed conflicts the obligation to protect medical units and
transports is inherently based in common Article 3 of the four Geneva Conventions
since wounded and sick can only receive medical care if medical objects are respected.
In addition Article 11 (1) AP II explicitly states that 'medical units and transports shall

be respected and protected at all times and shall not be the object of attacks'.'**

6.1.3. The ICRC Study on Customary International Humanitarian Law

CIHL Rule 30 reaffirms that 'medical units exclusively assigned to medical purposes
must be respected and protected in all circumstances.'” They lose their protection if
they are being used, outside their humanitarian function, to commit acts harmful to the
enemy.'*® Medical transports 'assigned exclusively to medical transportation' are
protected by Rule 29 CIHL. The conditions for loss of protection apply to medical units
and to medical transports in the same manner. The transport of healthy troops, arms or
munitions and the collection or transmission of military intelligence can lead to loss of
protection.'”” Moreover, and as already mentioned, the prohibition of attacks against
objects 'displaying the distinctive emblems of the Geneva Conventions in conformity

with international law' has also become customary law. '

133 Henckaerts & Doswald-Beck, 2005, pp. 91-92.
134 Ibidem.

135 CIHL, Rule 28.

136 Henckaerts & Doswald-Beck, 2005, pp. 92-93.
137 Idem, pp. 102-103.

138 CIHL, Rule 30.
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6.2. Humanitarian relief objects

6.2.1. International armed conflicts

The Geneva Conventions require only in regard to occupied territories that the
occupying power agrees and facilitates relief schemes when the whole or part of the
population is inadequately supplied.'””” When states or impartial humanitarian
organisations such as the ICRC undertake the provision of consignments of foodstuffs,
medical supplies and clothing, free passage and protection shall be granted to the
consignments, even if they are destined for a territory occupied by an adverse party.
However, the party has the right to regulate the passage according to prescribed times
and routes and can deny the passage of consignments if it is not reasonably satisfied by
the occupying power that the goods will be used for the relief of the needy population

and not for the benefit of the occupying power.

Article 70 (4) AP I extends the scope of application to any territory where the
civilian population is not adequately provided with basic supplies: Impartial
humanitarian relief actions must be undertaken subject to the agreement of the parties
concerned, which are not allowed to 'divert relief consignments from the purpose for
which they are intended nor delay their forwarding, except in cases of urgent necessity
in the interest of the civilian population concerned'. The parties to the conflict have the
duty to protect the relief consignments and must facilitate their rapid distribution.
Moreover, each party to the Protocol has the duty to encourage and facilitate effective
international co-ordination of the relief actions.'*® This provision also grants protection
to relief operations undertaken by UN peacekeeping personnel.'*! As a complement to
this, attacks against civilian objects are prohibited and can not be justified by military

necessity.'*

139 GC IV, Art. 59.

140 Henckaerts & Doswald-Beck, 2005, pp. 109-110.
141 Greenwood, 1996, p. 190.

142 AP, Art. 52 (1).
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Furthermore, the prohibition of starvation as a method of warfare, stated in
Article 54 AP I, forbids the parties to the conflict to deprive civilians of objects
indispensable to their survival and further expressly prohibits to 'attack, destroy, remove
or render useless objects indispensable to the survival of the civilian population' such as

143

food-stuffs or water supplies.'* If the objects are used in support of the adverse party,

they are not entitled to protection.'*

6.2.2. Non-international armed conflicts

Additional Protocol II does not contain any specific provision for the protection of
objects of humanitarian relief in non-international armed conflicts, since Article 18 (2)
AP II only states that exclusively humanitarian and impartial relief actions shall be
undertaken subject to the consent of the party concerned. However, it could be
concluded that the protection of relief objects is inherently contained in this provision
once authorisation is given.'” Further, Article 14 AP II protects objects which are
'indispensable to the survival of the civilian population'. Contrary to international armed
conflicts, it is not clear whether the protection also ceases in internal armed conflicts if

the object supports military actions. Article 14 does not provide any exception. "¢

6.2.3. The ICRC Study on Customary International Humanitarian Law

According to customary humanitarian law all 'objects used for humanitarian relief
operations must be respected and protected' in international as well as in non-
international armed conflicts."”” By application of state practice on the protection of
civilian objects, which must not be attacked,'** humanitarian relief objects enjoy also

protection against destruction, misappropriation and looting. Furthermore, state practice

143 Dérmann & Doswald-Beck & Kolb, 2008, pp. 364-365.
144 AP [, Art. 54 (2).

145 Henckaerts & Doswald-Beck, 2005, pp. 110-111.

146 Idem, p. 193.

147 CIHL, Rule 32.

148 CIHL, Rule 7.
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indicates that all parties have to respect and protect humanitarian objects, not only the
parties to the conflict.'"” Since humanitarian relief objects are often crucial for the
survival of the starving civilian population offences against consignments destined for
the civilian population further correlate with the prohibition of starvation'** and the
prohibition of deliberately impeding the delivery of humanitarian relief."”' 'Attacking,
destroying, removing or rendering useless objects indispensable to the survival of the
civilian population' can not be justified,”* which may include medicines and blankets
according to state practice.'” In any case, the objects are only entitled to protection as

long as they do not contribute effectively to military actions.'>*

7. Protected zones

The parties to a conflict have the possibility to conclude agreements on the
establishment of hospital zones, safety zones and localities in order to protect the
wounded and sick and special protected persons from the effects of war,'” where the
ICRC has a right to offer their good offices. There is also the possibility to establish
either directly through a neutral state or through a humanitarian organisation,
neutralised zones in regions where fighting is still taking place in order to give shelter to
wounded, sick and civilians. In that event a written agreement shall be concluded
between the parties to the conflict that determines the beginning and the duration of the
neutralisation of the zone.'”® While hospital and safety zones are far off from regions

where fighting is taking place, neutralised zones are located inside the fighting zones.

These provisions have become a customary rule which states the general

149 Henckaerts & Doswald-Beck, 2005, p. 111.

150 CIHL, Rule 53.

151 CIHL, Rule 55; Henckaerts & Doswald-Beck, 2005, p. 109.

152 CIHL, Rule 54.

153 Henckaerts & Doswald-Beck, 2005, p. 193; this rule was reaffirmed in Paragraph 6.7. of the
Secretary-General's Bulletin of 1999.

154 Dérmann & Doswald-Beck & Kolb, 2008, p. 455.

155 GC 1, Arts. 14, 23.

156 GC IV, Art. 15.

33



prohibition of 'directing an attack against a zone established to shelter the wounded, the
sick and civilians from the effects of hostilities'.””” In this context the UN General
Assembly Resolution 2675 adopted in 1970 on basic principles for the protection of
civilian populations in armed conflicts shall be quoted, it emphasises that 'places and
areas designated for the sole protection of civilians, such as hospital zones or similar

refuges, should not be the object of military operations'.'*®

8. The prohibition of reprisals

Belligerent reprisals are actions against the adversary in reaction to its breach of
international humanitarian law. They are unlawful under international law if they do not
meet with stringent conditions.'” According to Article 33 of the GC IV reprisals against
protected persons and against their property are prohibited. Article 45 GC I and Article
46 GC 1I explicitly refer to the prohibition of reprisals against medical objects. In
addition, AP I requires protection for objects indispensable to the survival of the civilian
population,'®® and states the prohibition of taking reprisals against civilians during the
conduct of hostilities.'®" In non-international armed conflicts the fundamental guarantees
of common Article 3 of the four Geneva Conventions and Article 4 AP II may indirectly
forbid reprisals. In the same sense Rule 146 CIHL reaffirms that 'belligerent reprisals
against persons protected by the Geneva Conventions are prohibited'. Furthermore,
parties to non-international armed conflicts are not allowed to resort to belligerent
reprisals or to other countermeasures against persons who do not take a direct part in

hostilities.'?

In this context other documents shall be quoted, such as the aforementioned

Resolution 2675 which reaffirms that 'civilian populations, or individual members

157 CIHL, Rule 35.

158 Henckaerts & Doswald-Beck, 2005, pp. 119-120.

159 CIHL, Rule 145.

160 AP I, Art. 54.

161 AP 1, Art. 5 (6); see also Protocol II to the Convention on Certain Conventional Weapons, Art. 3 (2).
162 CIHL, Rule 148.
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thereof, should not be the object of reprisals'. Moreover, Article 50 (1) of the Draft
Articles on Responsibility of States for Internationally Wrongful Acts states that
countermeasures must not affect obligations of humanitarian character and fundamental
human rights. Nevertheless, the United States expressed its opposition to a total ban of
reprisals. Further the United Kingdom, Germany, Italy, France and Egypt made
reservations or declarations when ratifying AP 1. Consequently it remains unclear
whether a customary rule exists that bans reprisals against civilians during the conduct

of hostilities.'®

0. Responsibility for violations of International Humanitarian Law

9.1. State responsibility

The violation of IHL by an individual entails both, the individual criminal responsibility
and the responsibility of the state to whom the act of the individuals can be attributed.
Hence the same act can simultaneously constitute a violation of an international
obligation by a state and the commission of a crime under international criminal law.
Under international law traditionally only states were responsible for violations of
international law, while individuals could be held responsible only under national law.'®*
However, although the responsibility of states has not been determined in an
international treaty, international customary rules provide that states can be responsible

if they violate an obligation by an international rule.'®

The Draft Articles on Responsibility of States for Internationally Wrongful Acts
adopted by the International Law Commission in 2001 determines the responsibility of
states for breaches of international obligations committed by individuals attributable to

it.'® The State is even responsible for wrongful acts committed by organs that exceed its

163 Henckaerts & Doswald-Beck, 2005, pp. 513-514.
164 Nollkaemper, 2003, p. 617.

165 Cassese, 2005, p. 242.

166 Draft Articles, Art. 2.
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authority or contravene instructions, as well as for private persons or entities that are in
fact acting on the instructions or under the control of the state.'®’ If a state is responsible
for a violation of an international obligation it can have several obligations towards the
victim state, such as ceasing the wrongful doing or making reparation for the injury
caused.'® The Draft Articles also included a new form of 'aggravated' state
responsibility, which arises when a state commits a serious breach of a fundamental
international obligation; any other state can invoke the responsibility of the state on

behalf of the community interest regardless of whether it has been damaged.'®’

Although the Draft Articles have not been codified in a treaty yet, some provisions
have been reaffirmed in customary international law. Rule 149 CIHL emphasises that
states are responsible for violations of IHL attributable to it. This includes violations
committed by its organs, armed forces, persons or entities empowered with
governmental authority, persons or groups acting in fact under its instructions or control
and violations committed by private persons or groups which it adopts as its own
conduct. According to Rule 150 CIHL, a state responsible for violations of THL has to
make full reparation for the loss or injury caused. Furthermore, all serious violations of
IHL are war crimes, which states have to investigate when they are committed by their

nationals or armed forces, or on their territory.'”

Traditionally only states had the right to exercise jurisdiction and they only could
exercise it over individuals and objects within their territorial borders. However, due to
the development of international criminal law universal jurisdiction has been
recognised.'”" Under the Geneva Conventions every state party to the Conventions has
to undertake effective penal sanctions for persons committing grave breaches of the

Geneva Conventions; therefore, states have to search for persons who are suspected for

167 Draft Articles, Art. 8; Cassese, 2005, p. 248.
168 Draft Articles, Arts. 30, 31, 34, 35.

169 Draft Articles, Art. 48; Cassese, 2005, p. 262.
170 CIHL, Rules 156, 158.

171 Reinisch, 2005, p. 59.
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having committed grave breaches and should bring them, regardless of their nationality,
before their own courts,'”? or can decide to hand them over for trials to a state that has
made out a 'prima facie' case.'” The customary humanitarian rules complement these
provisions: According to Rule 157 CIHL states have the right to execute universal
jurisdiction over war crimes in their national courts. Thus, every state can prosecute the
perpetrators of core international crimes regardless of any link to the territory or persons
concerned. However, states often do not prosecute perpetrators of international crimes

since this may negatively affect their diplomatic relations.'”

9.2. Individual criminal responsibility

Although states are primarily responsible for violations of THL it is now generally
recognised that individuals also have rights and obligations under international law.'”
On the other hand, the responsibility of individual organs of the state does not exclude
the responsibility of the state.'’® During the Second World War the first international
military tribunals were created in order to prosecute individuals for violations of the
laws of war. The trials of Nuremberg and Tokyo were the first enforcement mechanisms
of the laws of war that weakened the principles of state sovereignty and impunity of
state officials. Although they were rather bringing victor's justice it was the starting
point for the recognition of individual criminal responsibility and for the development
of international war crimes.'” International criminal liability was set forth in the
International Criminal Tribunal for the former Yugoslavia (ICTY) and the International
Criminal Tribunal for Rwanda (ICTR), established by resolutions of the UN Security
Council, which have jurisdiction over serious violations of humanitarian law and may

also apply customary law and refer to general principles of law.'” In the Karadzic and

172 GC 1, Art. 49; it remains contentious whether this Article imposes an obligation on the state to
undertake investigations.

173 GC 11, Art. 50; GC 111, Art. 129; GC 1V, Art. 146.

174 Langer, 2001, p. 2.

175 Clapham, 2010, p. 27.

176 Nollkaemper, 2003, p. 620.

177 Benison, 2000, p. 146.

178 Goy, 2012, p. 3
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Miladic cases at the ICTY the accused were charged for taking United Nations
peacekeeping personnel hostage and using them as 'human shields'.'”” However, the ad
hoc tribunals have a very narrow scope of jurisdiction. They are limited to specific
territories, periods of time and just a few perpetrators of international crimes.'® Finally,
in 2002, the universal jurisdiction over perpetrators of war crimes has been made

possible through the establishment of the International Criminal Court (ICC).

10. Conclusion

In conclusion, the humanitarian space is extensively regulated under the provisions of
IHL, although open questions remain, such as the consent of the host state and the right
to self-defence of humanitarian personnel. In particular with regard to non-international
armed conflicts sufficient regulation is lacking. Although the most important rules for
the protection of the humanitarian space can be found in the two Additional Protocols to
the Geneva Conventions, which have a smaller number of state parties, the ICRC Study
on Customary International Humanitarian Law demonstrates that they are generally
accepted by states. However, the responsibility of the state for violations of IHL has not
been highly developed. The next chapter seeks to analyse to what extent the
International Criminal Court and its universal jurisdiction over perpetrators of war

crimes can contribute to the protection of the humanitarian space.

179 Prosecutor v. Karadzic and Mladic, Initial Indictment 'Bosnia and Herzegovina', 24 July 1995, IT-95-
5-1, para. 48.
180 Langer, 2011, p. 4.
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B. INTERNATIONAL CRIMINAL LAW - THE ROME STATUTE OF
THE INTERNATIONAL CRIMINAL COURT

1. Introduction

States have the primary responsibility to prosecute and investigate international crimes.
With the adoption of the Rome Statute in 1998 and the establishment of the ICC in 2002
a complementary organ to national criminal jurisdiction for the prosecution of
international crimes has been created.'"®! This chapter examines the relevance of the
Rome Statute and shows the interrelation between the jurisdiction of the ICC over
serious violations of the law of war and the protection of the humanitarian space

provided for by IHL.

The Court can exercise jurisdiction only over states that have signed and ratified
the Statute or that have accepted the jurisdiction of the Court.'® The ICC has
jurisdiction either over the state of which the person accused is a national or over the
state of the territory on which the crime occurred.”® The Court has only jurisdiction
over natural persons, based on the principle of individual criminal responsibility.'™
Armed groups, NGOs and international organisations can not be prosecuted. However,
individuals in the capacity as commanders or other superiors of these entities can be

held criminally responsible for crimes 'committed by subordinates under his or her

effective authority and control'.'®

Only states and the UN Security Council can refer cases to the Court, not

181 Zwanenburg, 1999, pp. 130-131.

182 Currently 121 countries are state parties to the Rome Statute, see
http://www.icc-cpi.int/Menus/ASP/states+parties/(consulted on 21 may 2012).

183 Rome Statute, Art. 12

184 Rome Statute, Art. 25.

185 Rome Statute, Art. 28.
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individuals nor NGOs.'® Furthermore, the Courts jurisdiction is complementary, it can
only be exercised when the responsible state is unable or unwilling to prosecute the
offender.'®” Although some of the major states like the United States, Russia or China
have not ratified the Statute it is of significant importance, because for the first time a
list of war crimes, in international and non-international armed conflicts, has been
included in an international instrument.'® The Court has jurisdiction over the crime of

genocide, crimes against humanity, war crimes and the crime of aggression.'*

2. Crimes against humanity

Crimes against humanity are multiple committed acts of murder, torture, enforced
disappearances, or other similar inhumane acts. In addition, they must be knowingly
'committed as part of a widespread or systematic attack directed against any civilian
population'."” 'Isolated' crimes against humanity are therefore not within the scope of
the Statute,'! but they remain being war crimes under the 'definition of international
law'.'? Tt is necessary that crimes against humanity contain the mental element of
knowingly committing the crime in a widespread and systematic manner.'”” In
consequence attacks against the humanitarian space can only be qualified as a crime
against humanity if they are part of a widespread or systematic attack. It is further worth
noting that the ICC has jurisdiction over crimes against humanity even if they did not

194
t,

occur in a situation of armed conflic since states often do not admit that an internal

armed conflict is taking place and rather refer to internal disturbances with criminals or

186 Rome Statute, Arts. 13, 14.

187 Rome Statute, Art. 17.

188 La Rosa, Anne-Marie, ICRC legal adviser, 'ICRC and ICC: two separate but complementary
approaches to ensuring respect for international humanitarian law', interview on ICRC Website, 3™
March 2009 available at www.icrc.org/eng/resources/documents/interview/international-criminal-
court-interview-101008.htm) (consulted on 16 May 2012).

189 Rome Statute, Art. 5.

190 Rome Statute, Art. 7.

191 Zwanenburg, 1999, p. 134.

192 Cassese, 1999, pp. 149-150.

193 Frulli, 2001, p. 333.

194 Doswald-Beck, 2002, p. 3.
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terrorists.

3. War crimes

Most importantly, the Rome Statute contains a comprehensive list of war crimes. Some
of these war crimes have become customary law and are now binding upon all states,
regardless of whether they are party to the ICC. Article 8 establishes the Courts'
jurisdiction over war crimes when they are 'committed as part of a plan or policy or as
part of a large-scale commission'. This restriction excludes the prosecution of isolated
crimes from the competence of the ICC and limits the courts' jurisdiction to large-scale

"5 who threaten in this

crimes, which are committed mainly 'by leaders and organizers
way the international public order. For that reason attacks against the humanitarian
space constitute a war crime if they are committed as part of a plan or policy of a large-
scale commission. Further, the composition of Article 75 is very remarkable as it
establishes the right of victims of international crimes to reparation against convicted

persons.'”

The Statue defines war crimes as grave breaches of the Geneva Conventions and
lists some of them subsequently, namely wilful killing, torture, wilfully causing
suffering or serious injury to body or health, extensive destruction of property, forced
service of protected persons in the forces of a hostile power, deprivation of the rights of
a fair trial, unlawful deportation or transfer or confinement, and taking of hostages.
Pursuant to the Geneva Conventions acts committed against protected persons or
property constitute grave breaches if they are not justified by military necessity and are
carried out unlawfully and wantonly.”” The act must be excessive given the
circumstances in order to be considered as a grave breach of the Geneva Conventions.'”®
The Statute further refers to war crimes that consist in 'any other serious violations of

the laws and customs applicable in armed conflicts, within the established framework of

195 Cassese, 1999, p. 149.

196 Van Boven, 2007, p. 728.

197 Four GCs, Arts. 50, 51, 130, 147.
198 Benison, 2000, p. 161.
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international law'.'”” Some of the listed war crimes go back to the Hague Conventions,*”
but more importantly also crimes deriving from CIHL have been included in the list of

21 A number of the crimes enumerated in the Rome Statute have been

war crimes.
generated in a broader sense, whereas others are reproduced in a more restrictive way
than in the Geneva Conventions.?”? However, the Statute did not include all war crimes
that have been recognised under CIHL so that not all customary war crimes are
punishable before the ICC.** Paragraphs (b) and (e) of Article 8 (2) refer to 'other
serious violations of the laws and customs applicable in armed conflicts [...] within the
established framework of international law', whereas the other paragraphs do not
mention this criteria. It has been discussed that this phrase may require the Court to
examine if the codified war crime has already been recognised as a war crime by
international law. However it appears more likely that the drafters of the Statute wanted
to make up a specific list of war crimes, 'laying down the substantive criminal rules to
be applied by the ICC'.** The detailed renumeration of war crimes may have been
undertaken in consideration of the principle of legality so that the state parties are
provided with a detailed and clear list of crimes.?”® In line with this interpretation the
war crimes under paragraph (b) and (e) are only a written reaffirmation of international

customary law,?* intended to substantiate the codification of war crimes.

It is very important to note that the Rome Statute also included a list of war
crimes that consist in serious violations of international humanitarian law perpetrated in
non-international armed conflicts.*”” This indicates that the drafters of the Statute took
account of the recent rise of non-international armed conflict. Offenders of large-scale

crimes in internal armed conflicts became punishable at the international level

199 Rome Statute, Art. 8 (2) (a) and (b).
200 Benison, 2000, p. 162.

201 Grover, 2010, p. 564.

202 Zwanenburg, 1999, p. 135.

203 Grover, 2010, p. 565.

204 Cassese, 1999, p. 151.

205 Grover, 2010, p. 552.

206 Cassese, 1999, p. 151.

207 Idem, p. 150.
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regardless of the traditional principles of state sovereignty and immunity. However, the
distinction has not been given up, Article 8 still distinguishes between war crimes

committed in international and non-international armed conflicts.?*

According to Article 10 of the Rome Statute nothing in the second part of the
Statute 'shall be interpreted as limiting or prejudicing in any way existing or developing
rules of international law for purposes other than this Statute'. Furthermore, Article 22
states that 'this Article shall not affect the characterization of any conduct as criminal
under international law independently of this Statute'. These Articles prevent that crimes
of international law, which have not been codified in the Rome Statute, are considered
as not to be criminal, since the list of crimes in the Rome Statute is not aimed to be 'a
universally binding criminal code for the international community'.>” The provisions
further avoid that the development of crimes under CIHL comes to a standstill owing to
their codification.”’” As CIHL continues to exist alongside it's codification in a treaty it
is binding on all states and individuals, not just on the signatories of the Statute.?'' The
codification of customary rules in the Statute can not hamper the development of

CIHL.*"

On the other hand, Article 21 states that the Court may apply, 'where appropriate,
applicable treaties and the principles and rules of international law, including the
established principles of the international law of armed conflict'. Therefore CIHL may
be used to interpret the crimes of the Statute, if 'customary meaning can be reasonably
accommodated'.’® However, these provisions lay down the starting point for the
development of two different standards of international law.?'* As the Court is expected

to apply 'applicable treaties and principles and rules of international law' only 'in the

208 Cassese, 1999, p. 150.

209 Grover, 2010, p. 571.

210 Idem, p. 570.

211 Idem, pp. 566-567.

212 Idem, pp. 572-573.

213 Grover, 2010, p. 574.

214 Cassese, 1999, pp. 157-158.
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second place',*” its case law will be developed in a more restrictive way, which might

narrow in the future 'the scope of general principles and rules'.?'® This may especially
have a negative effect on the consideration of internationally recognised human rights

which may not be taken into account by the Court in the future.?"’

4. Access and Starvation

When the civilian population is in need, access for humanitarian relief is often crucial
and may not be denied on arbitrary grounds. It is a war crime to intentionally use
'starvation of civilians as a method of warfare by depriving them of objects
indispensable to their survival, including wilfully impeding relief supplies as provided
for under the Geneva Conventions'.?’® However, this prohibition applies only in
international armed conflicts. The term starvation should be understood in a broad sense
since the provision does not only include food and water supplies, but also medicine,

219 Furthermore, the

blankets and eventually other indispensable goods to life.
commission of extermination constitutes a crime against humanity under the Rome
Statute when committed knowingly as part of a widespread or systematic attack.”® By
definition extermination includes the 'intentional infliction of conditions of life, inter
alia the deprivation of access to food and medicine, calculated to bring about the

destruction of part of a population'.?*!

215 Rome Statute, Art. 21.

216 Cassese, 1999, pp. 157-159.

217 Grover, 2010, p. 560.

218 Rome Statute, Art. 8 (2) (b) (xxv).

219 Dérmann & Doswald-Beck & Kolb, 2008, pp. 363-364.
220 Henckaerts & Doswald-Beck, 2005, p. 195.

221 Rome Statute, Art. 7 (2) (b).
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S. Protection against insecure working conditions, threats, Kkillings or

disappearances

5.1. Medical personnel

The Rome Statute protects medical personnel in international and non-international
armed conflicts that is entitled to use the distinctive emblem:*** 'Intentionally directing
attacks against buildings, material, medical units and transport, and personnel using the
distinctive emblems of the Geneva Conventions in conformity with international law'**
constitutes a war crime. This provision does not contain a result requirement, which
means that the war crime does not require as a result actual damage so that the attack
can also be prosecuted if no damage was caused.”* Persons or objects using the
distinctive emblem or other methods indicating the protection under the Geneva
Conventions are entitled to protection.””® Furthermore, attacks have to be interpreted in
accordance with the definition provided for in the Geneva Conventions, which states
that attacks are 'acts of violence against the adversary, whether in offence or in
defence'.”?® Thus, the term 'attack' must be understood in relation to the use of armed
force in the context of military operations which are carried out during armed conflicts.
Although the medical personnel is not obliged to use the distinctive emblem, the

offender commits only a war crime when the personnel is actually wearing the

distinctive emblem or using other methods indicating the protection®’.

222 Henckaerts & Doswald-Beck, 2005, p. 80.

223 Rome Statute, Art. 8 (2) b (xxiv) international armed conflicts, Art. 8 (2) (e) (ii) non-international
armed conflicts.

224 Dérmann & Doswald-Beck & Kolb, 2008, pp. 349-350.

225 Idem, p. 350.

226 AP 1, Art. 49 (1); Dérmann & Doswald-Beck & Kolb, 2008, p. 350; the authorisation of use of force
in offence and self-defence under Chapter VII of the UN Charter has a different meaning, this will be
discussed in more detail in Chapter IL.E.

227 Dérmann & Doswald-Beck & Kolb, 2008, p. 451.
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5.2. Humanitarian relief personnel

Attacks against personnel engaged in the humanitarian space may result in the
commission of several war crimes. As already mentioned, Article 8 (2) (a) of the Rome
Statute refers specifically to grave breaches of the Geneva Conventions. The following
acts against persons protected under the Geneva Conventions can be considered as a
war crime: Wilfully causing great suffering or serious injury, torture or inhuman
treatment, deprivation of the right to fair trial, unlawful deportation or transfer or
unlawful confinement and taking of hostages. Since paragraph (a) refers to grave
breaches of the Geneva Conventions the act has to be balanced against the criteria of
military necessity. The act is considered to be unlawful if the commission is not justified
by military necessity. The mental element, which is expressed in the term 'wilfully’,
requires intent or recklessness of the accused person, ordinary negligence is not

sufficient for constituting a war crime.***

According to Article 8 (2) (b) (iii) it is considered as a war crime to intentionally
direct attacks 'against personnel, installations, material, units or vehicles involved in a
humanitarian assistance or peacekeeping mission in accordance with the Charter of the
United Nations, as long as they are entitled to the protection given to civilians or
civilian objects under the international law of armed conflict'. This war crime exists also
for non-international armed conflicts.”” Due to the special status of UN peacekeeping

personnel*’

it has not been clear whether they lose the protection given to civilians if
they use force in self-defence, until the ICC confirmed in 2010 that the war crime
applies to peacekeeping personnel even when it is authorised to use force to protect
civilians and their mandate.”*' On the other hand, when peace-enforcement personnel or

ordinary members of armed forces are delivering aid they do not enjoy protection under

228 Dormann & Doswald-Beck & Kolb, 2008, p. 43.

229 Rome Statute, Art. 8 (2) (e) (iii).

230 For the special status of UN personnel see Chapter I1.E.

231 ICC, The Prosecutor v. Bahar Idriss Abu Garda, Decision on the Confirmation of Charges, 8
February 2010, ICC-02/05-02/09.
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this Article.?*?

Medical, humanitarian and peacekeeping personnel also enjoy protection under
their status as civilians: 'Intentionally directing attacks against the civilian population as
such or against individual civilians not taking direct part in hostilities' constitutes a war
crime in international and non-international armed conflict.**’ Deriving from the Geneva
Conventions the prohibition of attacks directed against civilians is absolute, it can not
be justified by military necessity.”** This war crime must be interpreted in a very broad
sense, it is not limited to particular attacks against civilian persons or objects and is
rather to be understood as the prohibition of any attacks against objects. It constitutes
already a failure if no precise information about the nature of the targeted object was
sought or if not all necessary precautions were taken.”> However, collateral civilian
damage can be justified by the principle of proportionality.?° It is further worth noting
that war crimes under the Rome Statute committed in armed conflicts not of an
international character exclude by definition 'situations of internal disturbances and
tensions, such as riots, isolated and sporadic acts of violence or other acts of a similar

nature'.>’’

Finally, and only in international armed conflict, it constitutes a war crime to use
'the presence of a civilian or other protected person to render certain points, areas or
military forces immune from military operations'”® The prohibition includes the
movement of military objectives to a place where civilians or other protected persons

are located or vice versa, even if the movement is voluntary.**’

Article 8 (2) (c) refers to violations of common Article 3 to the Geneva

232 Henckaerts & Doswald-Beck, 2005, p. 105; Gadler, 2010, p. 607.
233 Rome Statute, Art. 8 (2) (b) (i) and (e) (i).

234 AP 1, Art. 52; Dérmann & Doswald-Beck & Kolb, 2008, p. 149.
235 Dérmann & Doswald-Beck & Kolb, 2008, p. 132.

236 Idem, p. 136.

237 Rome Statute, Art. 8 (2) (d).

238 Rome Statute, Art. 8 (2) b (xxiii).

239 Dérmann & Doswald-Beck & Kolb, 2008, p. 344.
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Conventions. Thus, 'violence to life and person, in particular murder of all kinds,
mutilation, cruel treatment and torture' constitutes a war crime in non-international
armed conflicts.**® The justification by military necessity must be interpreted differently
than in international armed conflict, since 'the need to defend against internal

1241

disturbances and tensions*' must be taken into consideration. Consequently the balance

of military necessity may reach a different conclusion. In this context human rights

should be taken into consideration in order to set the standards.>*?

6. Military attacks against protected facilities

6.1. Medical establishments

It i1s considered as a war crime in both international and non-international armed
conflicts to intentionally attack protected objects, such as hospitals and places where the
sick and wounded are collected, provided they are not military objectives.?*® Places
where the sick and wounded are collected include also hospital ships and aircraft.*** The
objects lose their protection if they become military objectives.?*® As already mentioned,
also attacks intentionally directed 'against buildings, material, medical units and
transport, and personnel using the distinctive emblems of the Geneva Conventions in
conformity with international law' constitute a war crime in international and non-

international armed conflicts.?*¢

6.2. Humanitarian relief objects

Contrary to the Geneva Conventions the Rome Statute criminalizes explicitly

240 Rome Statute, Art. 8 (2) (c) (D).

241 Benison, p. 162.

242 Benison, p. 162.

243 Rome Statute, Art. 8 (2) (b) (ix) and (e) (iv).

244 Doérmann & Doswald-Beck & Kolb, 2008, p. 222.
245 AP I, Art. 52 (2).

246 Rome Statute, Art. 8 (2) (b) (xxiv) and (e) (ii).
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intentional directed attacks against '[...]installations, material, units or vehicles involved
in a humanitarian assistance or peacekeeping mission in accordance with the Charter of
the United Nations, as long as they are entitled to the protection given to civilians or
civilian objects under the international law of armed conflict'.**’” This is considered as a
war crime in international and non-international armed conflicts.**® In addition, special
protected objects enjoy the same protection as civilian objects. Thus, attacks
intentionally directed 'against civilian objects, that is, objects which are not military
objectives', are classified as a war crime.”® However, this war crime exists only in
international armed conflicts. It is further a grave breach of the Geneva Convention and
liable to prosecution under the Rome Statute if 'extensive destruction and appropriation
of property, not justified by military necessity' is 'carried out unlawfully and

wantonly'.>*°

7. Conclusion

This chapter has demonstrated that the establishment of the ICC and especially the
adoption of the Rome Statute have strengthened the framework of IHL. The Rome
Statute provides an extensive list of crimes that have become punishable and go beyond
the scope of the Geneva Conventions. Crimes against humanity can even be prosecuted
when the threshold for an internal armed conflict has not been reached. In comparison
to the Geneva Conventions the Rome Statute makes more references to the
humanitarian space and protects specifically humanitarian assistance and peacekeeping
missions. Furthermore, many times these war crimes apply also in non-international
armed conflicts. Also the inclusion of war crimes that have been recognised under CIHL
strengthen the position of these customary rules. However, Article 21 of the Statute,
which gives humanitarian law priority over treaties, principles and rules of international

law, may have a negative effect on the consideration of human rights during armed

247 Rome Statute, Art. 8 (2) (b) (iii).
248 Rome Statute, Art. 8 (2) (e) (iii).
249 Rome Statute, Art. 8 (2) (b) (ii).

250 Rome Statute, Art. 8 (2) (a) (iv).
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conflict. The next chapter seeks to examine to what extent the human rights framework

could be applicable in times of armed conflict.

50



C. HUMAN RIGHTS

1. On the relationship between International Humanitarian Law and Human

Rights

Although IHL and human rights seem to be two different legal frameworks they 'share a
common humanist ideal of dignity'.*' While IHL guarantees the minimal protection of
humanity during situations of armed conflict and occupation,®? human rights law grants
protection of the individual against state interference at all times, in times of peace and
in times of war. IHL seeks to balance between military necessity and humanity, while
human rights balance between the individual and the state. IHL originates from the mid-
nineteenth century, whereas human rights have been adopted in response to the Second
World War.>* But both have been adopted in reaction to gross atrocities and human
suffering, the one from a principle of charity, the other one from a struggle of rights-
claimants against the state.”* Furthermore, both frameworks seem to be imperfect in a
certain way: IHL does not grant sufficient protection in all situations of armed conflict,
such as intrastate conflicts, civil wars and terrorism. Additionally, IHL does not provide
for sufficient remedies. Human rights can be derogated from in certain situations, IHL is
non-derogable. The ratification of human rights treaties varies depending on the country
or the region. And not all human rights enjoy the same degree of protection: while civil
and political rights are generally recognised, economic, social and cultural rights enjoy

less acceptance.”’

With regard to the extent of the protection of the humanitarian space the most
important international human rights documents are the International Covenant on Civil

and Political Rights (ICCPR), the International Covenant on Economic, Social, and

251 Droege, 2007, p. 310.

252 Tomuschat, 2010, p. 16.

253 Doswald-Beck, 2002, p. 1.

254 Droege, 2007, p. 313.

255 Doswald-Beck, 2002, pp. 1-2; Saura, 2007, pp. 487-488; Droege, 2007, pp. 310-312; Tomuschat,
2010, pp. 15-17.
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Cultural Rights (ICESCR) and the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (CAT). The ICCPR is the most
relevant document, as it includes the right to life, the prohibition of torture, the right to
liberty and security of person, the prohibition from arbitrary detention, the right to
human treatment, freedom from arbitrary arrest and detention, the freedom of
movement and freedom of expression.”>® The Covenant is of specific relevance for the
protection of human rights on the international level, as it provides individual complaint

mechanisms.?’

Also economic, social and cultural rights can be relevant for the
protection of the humanitarian space, for the reason that they may complement the
provisions concerning health care and the supply of relief and food.>* However, the

enforcement mechanisms for the ICESCR are much less developed.

Since the foundation of humanitarian law was laid in a period of time when
human rights did not exist, no reference to the applicability of human rights alongside
humanitarian rules was made.* Due to the foundation of the United Nations in the last
century universal human rights have become progressively recognised within the UN
system and among the member states. Universal and regional human rights instruments
increased and monitoring mechanisms as well as individual complaints mechanisms
have been established. Human rights have become an additional legal framework for the
protection of human beings at all times and therefore also in situations of armed

conflict.?®

In the context of the UN it has been repeatedly emphasised that even during the
periods of armed conflicts fundamental human rights should be respected.”' In two

reports the UN Secretary-General highlighted that human rights instruments, such as the

256 ICCPR, Arts. 6,7,9,10,12, 19.

257 167 states are currently parties to the ICCPR, available at http://treaties.un.org/Pages/Treaties.aspx?
id=4&subid=A&lang=en (consulted on 11 July 2012).

258 Droege, 2007, p. 343.

259 Benison, 2000, p. 155.

260 Droege, 2007, p. 312.

261 UN GA Res. 1312 (XIII) (1958); UN SC Res. 237 (1967), S/Res/237; UN GA Res. 2444 (XXIIi)
(1968).
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ICCPR, provide more comprehensive protection to persons in times of armed conflict
than only the Geneva Conventions.?*® Subsequently General Assembly Resolution on
basic principles for the protection of civilian populations in armed conflict underlines
that 'fundamental human rights, as accepted in international law and laid down in

international instruments, continue to apply fully in situations of armed conflict'.***

Taking this development into account the two Additional Protocols to the
Geneva Conventions, adopted in 1977, subsequently incorporated a number of human
rights. By the codification of human rights in the Geneva Conventions no derogation
can be made any more from the codified rights during armed conflict as this would have
been possible under human rights law.*** For example, the derogable human right to fair
trial, enshrined in Article 14 ICCPR has been taken up by Article 75 (4) AP I, which
does not allow any derogations so that the right to fair trial must be guaranteed at all
times.*® The next subchapters will discuss to what extent the applicability of human

rights in times of armed conflict has been recognised.

2. Applicability of Human Rights in times of armed conflict

For the first time, the ICJ had to scrutinize the applicability of human rights in times of
armed conflict in an advisory opinion on the legality of the threat or use of nuclear
weapons. The question sent to the Court was whether the prohibition of arbitrary
deprivation of life under Article 6 ICCPR could be violated by the use of nuclear
weapons. The Court came to the conclusion that the Covenant is also applicable in times
of war, but that 'arbitrary deprivation of life contrary to Article 6 of the Covenant can

only be decided by reference to the law applicable in armed conflict and not deduced

262 Report on Respect for Human Rights in Armed Conflict, A/7729, 20 November 1969; Report on
Respect for Human Rights in Armed Conflict, Annex 1, A/8052, 18 September 1970.

263 UN GA Res. 2675 (XXV) (1970).

264 Droege, 2007, p. 316.

265 Idem, p. 341.
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266 Hence humanitarian law was found to be lex

from the terms of the Covenant itself'.
specialis in comparison to general human rights rules. Lex specialis means a legal
framework that prevails over the general law, as it is more specific regarding its scope
of application.”” By interpreting the Courts conclusion it might be deduced that the
ICCPR may be applicable in times of armed conflict but that it shall be interpreted in

accordance with THL.?%®

In the advisory opinion on the lawfulness of the construction of a wall in the
occupied Palestinian territory the ICJ went even further and confirmed the general
application of human rights law in times of armed conflict. In this context it identified
three possible situations for the relationship between IHL and human rights: '[...]some
rights may be exclusively matters of international humanitarian law; others may be
exclusively matters of human rights law; yet others may be matters of both these
branches of international law'.*® Therefore, it was concluded that the construction of a
wall caused violations of human rights enshrined in both, the ICCPR and the
ICESCR.?”° The ICJ confirmed this opinion in its judgement on Armed Activities on the

Territory of the Congo.*"

Furthermore, in an order on the application of the
International Convention on the Elimination of All Forms of Racial Discrimination
(CERD) to a conflict between Georgia and Russia the ICJ determined this opinion and
stated that the CERD is applicable in times of armed conflict, even if certain issues

might also be covered by humanitarian law.*”

Also the UN Human Rights Committee,*”* the UN Committee on Economic and

266 1CJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 8 July 1996, ICJ Reports
1996, p. 226.

267 Chevalier-Watts, 2010, p. 586.

268 Tomuschat, 2010, p. 17.

269 1CJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, 9 July 2004, ICJ Reports 2004, p. 136; Droege, p. 322; Tomuschat, 2010, p. 18.

270 Orakhelashvili, 2008, p. 163.

271 ICJ, Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda),
19 December 2005, ICJ Reports 2005, p. 168.

272 1CJ, Application of the International Convention on the Elimination of All Forms of Racial
Discrimination, (Georgia v. Russia), Order, 15 October 2008, ICJ Reports 2008, p. 353, para. 112.

273 See, e.g., Human Rights Council: CCPR/C/COD/CO/3, 6 April 2006; CCPR/CO/79/LKA, 1
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Social Rights,””* the Committee on the Elimination of Racial Discrimination?”> and the
Committee on the Rights of the Child*"® upheld the applicability of the ICCPR in armed
conflicts, in international and non-international ones, as well as in situations of
occupation. Although this process has been generally accepted by states, certain states,

such as the United States and Israel, objected the practice.?”’

It can therefore be concluded that during armed conflict some rights may be
exclusively matters of IHL, others exclusively matters of human rights law and others
may be overlapping. Thus, depending on the situation and on the right concerned,
human rights law might either be complementary to IHL, or IHL might be /ex
specialis.””® With regards to the protection of the humanitarian space the right to
freedom from torture and other cruel, inhuman, or degrading treatment or punishment,
the right to life, certain economic and social rights as well as the rights of persons

9

deprived of liberty are overlapping and affect both systems,”” while the rights for

prisoners of war are exclusively matters of IHL.

3. Derogation in times of war

In times of public emergency, which may refer also to the times of armed conflict, states
can derogate some of their human rights obligations. Some human rights treaties
specifically provide for the possibility of derogation in armed conflict.?*’ Article 4
ICCPR does not mention the situation of armed conflict, but permits derogation when
'the life of the nation and the existence of which is officially proclaimed' is threatened. *'

Furthermore, since the derogation must be strictly required by the exigencies of the

December 2003; CCPR/C/55/ D/563/1993, 13 November 1995.

274 See, e.g., UN Committee on Economic and Social Rights, E/C.12/1/Add.74, 30 November 2001.

275 See, e.g., UN Committee on the Elimination of Racial Discrimination, CERD/C/304/Add.45, 30
March 1998.

276 See, e.g., UN Committee on the Rights of the Child, CRC/C/15/Add. 153, 9 July 2001.

277 Droege, 2007, p. 324.

278 Idem, p. 348.

279 Idem, p. 336.

280 ICCPR, Art. 4; ECHR, Art. 15; ACHR, Art. 27.

281 Droege, 2007, p. 319.
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situation and can not be inconsistent with other obligations under international law,**
derogation may not be allowed to the extent that it is inconsistent with obligations under
IHL. As already mentioned, certain fundamental rights can not be derogated from. Most
importantly, the Covenant provides that no derogation is permissible to the right to life,
the freedom from torture and other cruel, inhuman or degrading treatment or

punishment.**

The European Convention on Human Rights expressly refers to derogation in
times of war or other public emergency, which is permitted to the extent that it is
required by the exigencies of the situation and provided that the measures are not
inconsistent with other obligations under international law.*®** One can conclude from
this that all human rights under the ECHR are applicable during armed conflict, as long
as the Convention is not being derogated. In regard to the humanitarian space, the right
to life, except in respect of deaths resulting from lawful acts of war, and the right to no
punishment without law are non-derogable, furthermore no derogation is permissible on

the prohibition of torture.*

In this context it should be noted that these derogation clauses do not imply that
human rights treaties without a specific derogation clause are not applicable in
situations of armed conflict.?®® They still apply, but have to be balanced against the
particular circumstances during armed conflict. In the same manner, the scope of
derogation from human rights is limited by the basic principles of humanitarian law,
such as the distinction between civilian and military targets, necessity and
proportionality and human treatment of protected persons.?®” And although states can

not suspend the recognition of non-derogable rights, they still have to be balanced

282 ICCPR, Art. 4(3); Droege, 2007, p. 319.

283 ICCPR, Art. 4 (2).

284 ECHR, Art. 15 (1); Orakhelashvili, 2008, p. 165.
285 ECHR, Art. 15.

286 Droege, 2007, p. 318.

287 Orakhelashvili, 2008, p. 165.
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against the specific conditions of armed conflict.?®

4. The right to life in armed conflicts

The right to life as an absolute human right is contradicting the situations of armed
conflict and the legal framework of THL.** According to Article 6 ICCPR and Article 2
ECHR 'no one shall be arbitrarily deprived of his life'. Article 2 (2) ECHR provides for
the justification of deprivation of life only, if 'it results from the use of force, which is
no more than absolutely necessary'. While under IHL a planned operation with the
purpose of killing and the incidental killing and wounding of civilians may be justified
by the principle of proportionality, under human rights intentional killing is only the last

resort, when it is strictly unavoidable to protect life. >

By reference to the already mentioned Advisory Opinion on the Use of Nuclear
Weapons the ICJ referred to Article 6 ICCPR as a non-derogable right and emphasised
that it also applies in armed conflict. Nevertheless, by reason of special circumstances
during armed conflict it must be interpreted in accordance with IHL, which is lex
specialis.*' If deprivation of life is 'arbitrary' it shall thus be defined in compliance with

the principles of IHL.*?

In his report®® the UN Special Rapporteur on Human Rights in the Occupied
Palestinian Territories interprets Article 6 ICCPR as the general clause, which must be
complemented by the principles of IHL. Along these lines humanitarian law specifies

under which conditions the right to life may be limited by means of the distinction

288 Benison, 2000, p. 172.

289 Droege, 2007, p. 344.

290 Idem, pp. 344-345.

291 ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 8 July 1996, ICJ Reports
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rights in the Palestinian territories occupied by Israel since 1967, E/CN.4/2003/30, 17 December
2002, at 5.
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between civilians and combatants and especially by the imperatives of the protection of
civilians under Articles 51 and 57 AP 1. *** Although IHL shall be understood as lex
specialis,” the right to life may still apply fully in certain situations of armed conflicts:
If the use of force does not take place in the context of hostilities, but as an act of law
enforcement, the right to life is applicable.”® Furthermore, according to the jurisdiction
of the ECtHR the right to life is violated when security operations exceed the use of
force in terms of 'feasible precautions in the choice of means and methods.'"® This
reasoning of the Court encompasses considerations of humanitarian law, namely Article
57 (2) (i1) AP L. In addition, the UN Basic Principles on the Use of Force and Firearms
by Law Enforcement Officials of 1990 require that the 'intentional lethal use of firearms

may only be made when strictly unavoidable in order to protect life'.*®

It shall be mentioned in this context that human rights had also significant
influence on the development of the prohibition of torture in humanitarian law. The
prohibition of torture is now absolute under both, human rights law and international
humanitarian law and has also been codified in the Convention against Torture and

Other Cruel, Inhuman, or Degrading Treatment or Punishment of 1984.%°

5. Responsibility and Jurisdiction

By ratifying international human rights instruments states have accepted the duty to
respect, protect and fulfil their human rights obligations. They are required to adopt the
necessary legislative measures in order to ensure compliance of non-state actors with
human rights and to investigate alleged violations.*® If states can not prevent

individuals from committing human rights violations because of a lack of due diligence

294 Orakhelashvili, 2008, p. 169.

295 Droege, 2007, p. 344.

296 Idem, p. 346.

297 ECtHR, Ozkan v. Turkey, para. 297.
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299 Droege, 2007, p. 342.
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they can be held responsible.*"!

In the first place, states have the duty to investigate all serious violations of human
rights and to prosecute and punish individual perpetrators within the national court
systems.*”> Beyond that, victims of violations of human rights, as enshrined in the
ICCPR, have the possibility to file individual complaints with the Human Rights
Committee, provided they have exhausted domestic remedies and the state concerned
has ratified the Optional Protocol to the ICCPR. However, complaints about violations

of human rights can only be submitted by individuals, not by groups, such as NGOs.**”

The Human Rights Committee can only apply the 'rights set forth in the Covenant',***
thus it is not allowed to apply humanitarian law. If serious violations of human rights
are registered, the Human Rights Committee has the possibility to put pressure on the

state by issuing a public statement.**

Regional human rights complaints mechanisms have the capacity to go beyond the
'public blame effect'. The decisions of the ECtHR and the Inter-American Court on
Human Rights (IACtHR) are binding upon the state concerned. And furthermore, both
Courts have already recognised that they can apply IHL under certain circumstances.**
It is worth noting, that Article 34 of the ECHR provides for individual applications
'from any person, non-governmental organisation or group of individuals claiming to be
the victim'. Equally any person, group of persons or non-governmental entity recognised
in one or more member states of the Organization of American States (OAS) can file an
individual communication to the Inter-American Commission of Human Rights,
provided the state has ratified the American Convention on Human Rights.*"" If the state

concerned has accepted the Courts' jurisdiction, the Inter-American Commission may

301 IACtHR, Velasquez Rodriguez v. Honduras, Preliminary Objections, 26 June 1987, Serie C No. 1;
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send the communication to the Inter-American Court, which can review the
Commission's findings.*® The following cases shall indicate to what extent regional
human rights bodies have decided on violations of human rights in armed conflicts and

recognised the applicability of IHL.

In the Tablada case the Inter-American Commission found that it had the
competence to directly apply humanitarian law on the grounds that the provisions of the
ACHR are insufficient for the understanding of hostilities in armed conflicts since ITHL

3% The Commission based the

affords victims a greater or more specific protection
applicability of IHL on the arguments that Article 29 of the American Convention on
Human Rights (ACHR) prohibits that the Convention is interpreted in a way that
restricts the 'enjoyment or exercise of any right or freedom recognised [...] by virtue of
another convention to which one of the said states is a party'. The Commission further
referred to Article 25 of the American Convention, which states that everyone has a
right to a suitable legal remedy for the violation of his or her basic rights, plus to Article
27, according to which derogations from duties entrenched in the Convention must not

stand in the way of other international legal obligations. The Commission accordingly

found that it should apply humanitarian law, if that rule provides a higher standard.?'’

The Inter-American Court on Human Rights had to scrutinize in the Las
Palmeras case whether humanitarian law was applicable in conjunction with
deprivation of life in a situation of internal armed conflict. It denied the applicability of
Article 3 common to the four Geneva Conventions on the grounds that the Court has
only a mandate to apply the ACHR, although the Inter-American Commission had done
so before.’!" Nevertheless, at the merits stage the Court found that the right to life under

Article 4 of the American Convention had been violated. In this manner the Court

308 Hennebel, 2009, pp. 841-842.
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autonomously applies human rights in situations of internal conflicts.*'* Subsequently, in
the Bamaca-Velasquez case the Inter-American Court found that Article 3 common to
the Geneva Conventions is applicable, if the state is party to the treaty and human rights
would otherwise be interpreted and applied in an unlawful and restricted manner.
Furthermore, the Court came to the conclusion that states have to respect and guarantee

human rights during internal armed conflicts.*"

The European Court of Human Rights identified the applicability of the
European Convention on Human Rights to the internal armed conflict in Chechnya
straight up.’'* It found that the death of civilians as a consequence of attacks by Russian
forces had been violations of the right to life under Article 2 ECHR. In the Isayeva case
the ECtHR reasoned its judgement by principles of humanitarian law.*'> Although the
Court considered that the state was permitted to undertake exceptional measures within
the scope of Article 2 (2) ECHR in this situation, it found that the massive use of
indiscriminate weapons was in contrast with the protection of lives from unlawful
violence.’'® The wording of this judgement implies a reference to the humanitarian
principles of necessity and proportionality.’'” Since the ECtHR applies the European
Convention on Human Rights to situations of non-international armed conflicts or of
occupation in international armed conflict,’® it appears that the protection of life under
the ECHR applies equally in times of war and in times of peace. The considerations of
proportionality, necessity and legitimate aim allow to conform human rights to the
specific circumstances in armed conflicts.’"” However, human rights abuses during non-

international armed conflicts are not equally protected by jurisdiction at the
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intergovernmental level.**

6. Extraterritorial application of Human Rights

Under the traditional concept of international law states have only jurisdiction over
persons and objects within their territory. **' However, especially in times of armed
conflict violations of human rights do not only take place within the territory of a state
party to a human rights treaty, but also beyond its territorial border and territorial
jurisdiction.”” When a state is taking part in military actions outside its territory human
rights instruments may be applicable.’” As already demonstrated, each human rights
instrument has a specific scope of application and does not refer to extraterritorial
application.’** However, according to jurisprudence of the Human Rights Committee,
the ECHR and the IACHR, the extraterritorial application of human rights in internal

and international armed conflicts has been recognised under certain circumstances:

According to General Comment No. 31 of the Human Rights Committee the
requirement for extraterritorial application of human rights is either effective control
over a territory or power over a person.’”” The Human Rights Committee applies the
ICCPR in situations of military occupation and to troops taking part in peacekeeping
operations.’* Although this approach has been widely accepted by states, several

countries have objected the extraterritorial application of the ICCPR.**

The ECtHR applies human rights extraterritorially whenever the state has
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effective overall control over a territory. It is not necessary that the state has control
over every act or part of the territory, which can be exercised through governmental
forcers or through a subordinate local administration.**® However, in the Bankovic case
the ECtHR did not decide to hold states accountable for the violation of Article 2 ECHR
by a NATO bombardment of a Serbian radio-television station. The Court based its
judgement on the argument that the states did not have effective control over the
territory where the bombardment took place.’” It is worth noting that in the Ocalan v.
Turkey case the ECtHR arrived at the conclusion that the Convention is also applicable
1 330

outside the 'European legal space',””” consequently the detention of a person by Turkish

authorities in Kenya was found to be within its scope of jurisdiction.?*'

The IACHR's approach is different from the ECtHR, it applies human rights
extraterritorially based on the argument that human rights are inherent to all human
beings by virtue of their humanity. Consequently, states have to guarantee human rights

to all persons subject to its authority and control.**

In conclusion, the term 'control over a territory' does not limit the extraterritorial

application of human rights to situations of occupation,™”

it is rather dependent on the
circumstances and on the degree of control the state has over the territory or over the
person.*** Certain violations of human rights taking place during armed conflicts, such
as abduction, detention and ill-treatment can be subordinated under the criteria of
effective control over a territory or power over a person, more difficult is the
subordination of extraterritorial killings, since the criteria of effective control or power

may not be met.**
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7. Human Rights application by institutions of International Humanitarian Law

Besides the application of human rights in armed conflict and the consideration of
humanitarian principles by human rights bodies, institutions of IHL have also applied
human rights. The International Criminal Tribunal for the Former Yugoslavia (ICTY)
has on many occasions applied human rights law to 'determine the content of customary
international law in the field of humanitarian law'.**® In the Kunarac judgement the
ICTY stated that 'with regard to certain of its aspects, international humanitarian law
can be said to have fused with human rights law'.**” Subsequently the Court states that
'the role and position of the state as an actor is completely different in both regimes'.**®
Hence the 'notions developed in the field of human rights' can be applied to IHL only' if

they take into consideration the specificities of the latter body of law'.**

8. Cumulative application of Human Rights and IHL

On many occasions the cumulative application of human rights and IHL have led to a
clearer understanding of both legal frameworks since the mutual application contributes
to a higher degree of adaptability to the specific circumstances of armed conflict. The
cumulative application of human rights, IHL and refugee law has also been
recommended by the UN Secretary-General in his Report 'On the Protection of
Civilians in Armed Conflict' in order to ensure adequate protection of civilians.** By
applying the human rights framework during situations of armed conflict the meaning
of humanitarian principles, such as proportionality, distinction, precautionary measures
and occupation change,**' since the balancing of these principles would go into a more
protective direction, for civilians as well as for humanitarian actors. In regard to the

humanitarian space the human rights framework can strengthen the special protection
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under [HL.

Sometimes the rules of IHL are imprecise or do not provide enough protection, by
applying human rights these gaps can be filled. For example common Article 3 of the
Geneva Conventions, which states the protection of civilians during non-international
armed conflict and prohibits 'outrages upon personal dignity, in particular humiliating
and degrading treatment', can only be applied adequately by interpretation with respect
to human rights law. Article 55 of the Fourth Geneva Convention, concerning the
provision of food and medical supplies for the population of occupied territories may be
interpreted more appropriately in line with the right to health under the ICESCR. In
reverse, IHL may also complement human rights. The prohibition of 'inhuman
treatment' under human rights law, for example, should be interpreted in accordance
with the more detailed provisions in the Fourth Geneva Convention.*** Furthermore, the
disappearance of a person is not specifically regulated under human rights law although
it causes several violations of human rights, whereas under IHL states must provide
information about detained persons and search for persons whose fate is unknown.**
Moreover, often it is difficult to determine whether an armed conflict exists within the
scope of common Article 2 of the Geneva Conventions and if humanitarian rules apply.
Thus, especially in the event of internal disturbances or terrorism, or when the existence

of armed conflict has not been recognised yet, human rights grant protection.**

During the last two decades individuals have increasingly been recognised as
subjects of international law. They can be hold accountable for serious violations of
international law, but they also enjoy rights under IHL and the human rights
framework.** Thus, individuals are not anymore just passive objects of protection.
Although THL does not grant victims a right to effective remedy, reparation can be

claimed under certain circumstances. Noteworthy, Article 75 of the Rome Statute
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establishes the right to reparation for victims of international crimes. The increasing
recognition of rights of victims to remedy and reparation under IHL has been influenced
by the more progressive development of individual complaint mechanisms in human

346

rights.”*® Moreover, the judicial procedures of human rights law have additional
procedural requirements, such as the publicity of the inquiry and effective participation

of the victim.*¥’

In this context mention can also be made to the Principles and Guidelines on the
Right to a Remedy and Reparation for Victims of Gross Violations of Human Rights
and Serious Violations of International Human Rights Law (Basic Principles), adopted
by the UN General Assembly in 2005, which are taking account of the recent
development. According to the Basis Principles states are obliged to effectively
investigate violations of human rights or IHL and if necessary, take action against the
perpetrators in accordance with domestic and international law. Thus they are not
allowed to randomly hold accountable suspected persons under this provision.
Furthermore, states must provide victims effective access to remedies and reparation.**
Victims of gross violations of human rights law and serious violations of IHL are
'persons who individually or collectively suffered harm, including physical or mental
injury, emotional suffering, economic loss or substantial impairment of their
fundamental rights'.** They have the right to equal and effective access to justice, as
well as to adequate, effective and prompt reparation for harm suffered.” The Basic
Principles seek to represent the increasing recognition of individual rights in

international law, but they are not of a binding nature.**!

However, the human rights framework is not perfect. Human rights standards and

judicial procedures vary among the different instruments within the UN and on the
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regional level.*? The most effective courts have just a limited range since they were
established within regional systems. Universal judicial mechanisms have only restricted
power, they are often optional, limited to certain issues and not compulsory.’ State
reporting mechanisms have rather been ineffective. Furthermore, human rights
traditionally protect only against state interference, they do not apply to non-state
actors.”* It is another obstacle in the way of effective implementation of human rights in
armed conflict, that the legal systems of states party to a conflict are often very weak
and do not have sufficient capacities for the monitoring and enforcement of human

355

rights.

On the other hand, international monitoring mechanisms under human rights are
much more developed than under IHL, and international armed conflicts monitoring
mechanisms of IHL for the supervision of the belligerent parties have rarely been used
and they are not even foreseen in non-international armed conflicts. Contrarily, human
rights mechanisms apply during international and non-international armed conflicts and
can usually be used without consent of the parties to the conflict.™® Judicial and
monitoring mechanisms contribute to a better understanding and recognition of
fundamental human rights. In the words of Navanethem Pillay, 'Accountability has been

accepted as an important element of the protection of civilians' during armed conflict.**’

9. Conclusion

To summarise, although human rights bodies are not that coherent and effective yet they
provide an adequate alternative to the less advanced mechanisms of THL.**® Since

human rights seek to ensure respect for humanitarian dignity and freedom to the greatest
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extent possible, they grant a broader protection against criminal offences.** Also the
involvement of non-state actors in human rights procedures has improved the quality of
judicial mechanisms, as they have become much more popular®® While the
development of humanitarian law stagnated, the applicability of human rights in armed

conflict achieved an increasing level of recognition.*'
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D. ARMED GROUPS AND INTERNATIONAL LAW

1. Introduction

In the last years there has been an increasing number of armed conflicts not of
international character. Nowadays, most of the armed conflicts are taking place within
states.*® Internal armed conflicts are fought between governmental forces and armed
groups or between several armed groups within a state. Thus, armed groups play an
important role since they are usually at least half of the belligerents of current armed
conflicts.*® However, IHL is primarily addressed to states,’® as it was created in a time
when international armed conflicts were the major concern of the international
community. Due to the traditional principle of state sovereignty, states did not want to
recognise any rights for armed groups within their territory in a legal document.*®
Therefore just few regulations on non-international armed conflicts and armed groups
exist. Internal armed conflicts may even become international when other states support

one of the belligerent parties or when the international community becomes involved in

the conflict.

The recent development of CIHL indicates that the rules applicable in non-
international armed conflict and the rules of international armed conflict are merging
into each other,** which would also entail the applicability of this set of rules to armed
groups. However, since IHL primarily refers to states it has not been tailored for non-
state actors such as armed groups. Thus, humanitarian law is not adjusted to the
development of new situations of armed conflicts in the last decades and can not cope

appropriately with all different types of armed groups, especially with transnational
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armed groups.”” The next chapters illustrate to what extent international law is

applicable to armed groups.

2. International Humanitarian Law

The Geneva Conventions do not provide a definition of non-international armed
conflicts. Only Article 1 (2) AP II states that the 'Protocol shall not apply to situations
of internal disturbances and tensions, such as riots, isolated and sporadic acts of
violence and other acts of a similar nature, as not being armed conflicts'. Acts of
violence committed by individuals or by a group of individuals do not automatically
implicate the existence of an armed conflict.**® A certain degree of persistent violence
must be reached so that the reality of an internal armed conflict is being recognised.
Moreover, Article 1 (4) AP I states that an armed conflict exists when peoples are
fighting against colonial domination, alien occupation or racist régimes 'in the exercise
of their right of self-determination'. It is not clear whether this paragraph refers only to
national liberation movements against colonial powers or also to attempts at changing
political regimes.*® For the ICTY an armed conflict not of an international character
takes place when there is 'protracted armed violence [...] between governmental

authorities and organised armed groups or between such groups within a State'.*”

As soon as an armed conflict exists, common Article 3 to the four Geneva
Conventions and CIHL Rule 139 apply, which state that 'each party to the conflict must
respect and ensure respect for international humanitarian law'. Consequently IHL
applies not only to states but also to organized armed groups when they become a party

to the armed conflict.’”" Article 1 of AP II explicitly develops and supplements common
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Article 3 to all situations of armed conflict that are not covered by the rules of
international armed conflict within the scope of Article 1 AP I. This provision refers to
conflicts that take place within the territory of a party to the conflict, either fought
between governmental forces and dissident armed forces or between other organized
groups that control parts of the territory. Besides, Article 8 (2) (f) of the Rome Statute
refers explicitly to internal armed conflicts that take place 'between governmental

authorities and organized armed groups or between such groups'.

3. Compliance with International Humanitarian Law

Armed groups can be a threat to the humanitarian space. Often they do not respect the
provisions of IHL and do not adhere to the principle of distinction.*”> Compared to
states, armed groups have fewer means and are not so well organised.’”® Due to this
imbalance of resources they often decide to attack civilians instead of superior state
forces in anticipation of preventing them from further supporting the government.
Although many organized armed groups are open for dialogues with humanitarian
actors about access and contribution of relief operations they usually are not willing to
talk about compliance with THL.>” Marco Sassoli discusses the problem as follows:
"'Why should armed groups be bound by rules created by the practice and opinio iuris of
their enemies?'.”> When a member of an armed group in a non-international armed
conflict falls into the hands of the government he is always a criminal and subject to
criminal prosecution under domestic law.”’® Although he might have had obeyed IHL he
is not a prisoner of war and can be punished for the fact of being part of the armed
group. For this reason it does not make any difference for him if he respects IHL during
the armed conflict or not seeing that the punishment will not be heavier.’”” Hence the

rejection of IHL by armed groups may also be a result of insufficient legal protection for
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the members of armed groups.

The applicability of IHL to armed groups has been reasoned from different ways
of argumentations. A common explanation is that IHL applies to organized armed
groups, because the state on whose territory they operate has accepted IHL. The state
has legislative jurisdiction over its citizens and can impose obligations under
international law also on them.’” Another line of argument is that individuals have
obligations under IHL themselves, deriving from the fact that they can be held
personally accountable for the commission of war crimes.’” A further construction is
that organized armed groups are de facto exercising governmental functions when they
have control over a territory.** Moreover, they have international legal personality and
are therefore bound by CIHL.*™' It has also been argued that organised armed groups are

bound by IHL because they gave their consent to be bound by it.**

Traditionally states are responsible to ensure the compliance with international
law of individuals within its jurisdiction, but it is the nature of internal armed conflict
that states do not have sufficient control over armed groups. The state responsibility
diminishes as soon as the state considers individuals as terrorists.” When armed groups
have exclusive control over a territory the governmental authority is not anymore able

4

to fulfil its responsibilities under international law.*** However, every member of an

armed group is also individually responsible under international criminal law.*
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4. Human Rights

While government forces are bound by human rights since they are operating on behalf
of the state, armed groups are not directly under international human rights obligations.
Only states, not armed groups or individuals, are parties to human rights instruments
and they have the primary obligation to ensure and respect human rights. Under certain
circumstances human rights instruments also apply to non-state actors since some
human rights instruments do not limit their scope of application to states.**® The
Committee on Economic, Social, and Cultural Rights emphasised in its General
Comment No. 14 on the right to the highest attainable standard of health that not only
states have responsibilities towards the right to health, but also individuals.’® Over time
it has been recognised to a great extent that non-state actors also have to respect human
rights and that violations of human rights shall be prosecuted.’® Nevertheless, within

389

the human rights framework no direct accountability of non-state actors exists,” since

armed groups are not subject to current human rights enforcement mechanisms.**

s. Codes of conduct

Several armed groups have adopted codes of conduct that include provisions of human
rights and IHL. Although codes of conducts are nothing more than self-binding
instruments and therefore monitoring mechanisms and enforceability are lacking, they
often seem to be effective. Armed groups have an interest to comply with fundamental
principles of humanity in order to gain the respect of the civilian population and to
counteract external pressure.”’ By respecting basic principles of armed conflict and

human rights armed groups may avoid coercive measures undertaken by neutral actors,
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such as arms embargoes, travel bans and the freezing of assets.*”

392 Geneva Academy of international humanitarian law and human rights, Armed Non-State Actors and
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E. A SPECIAL LEGAL FRAMEWORK FOR UN PEACE
OPERATIONS

1. UN peace operations and humanitarian assistance

United Nations peacekeeping missions have initially been deployed in international
armed conflicts only. The peacekeeping forces should perform their duties impartially
subject to the consent of the parties concerned,”* and aimed for pacifying conflicts
between sovereign states through observation and monitoring functions.** The fighting
parties were then supposed to be able to reach peace agreements on their own.?*
Humanitarian assistance was given alongside the peacekeeping operations through
specialized UN humanitarian agencies, funds and programmes.*® Due to the rise of
intrastate conflicts since the end of the Cold War, peacekeeping operations have been
entrusted with broader and more complex mandates.””” The integrated or
multidimensional peacekeeping missions also provide emergency relief to the civilian

population and undertake coordination of humanitarian crisis management.*”®

UN peacekeeping operations shall primarily provide a secure and stable
environment for humanitarian actors, which may include escorts of convoys or

transportation of humanitarian objects or personnel.*”

Meanwhile specialized agencies,
funds and programmes of the UN as well as local or international NGOs undertake the
provision of humanitarian assistance.*” Depending on the mandate, military and
humanitarian actions may overlap to a certain extent.*”" As defined in the Brahimi

Report 'United Nations peace operations' refer to three activities: conflict prevention
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and peacemaking, peacekeeping and peacebuilding.*"

UN peacekeeping missions are subsidiary organs of the UN, established by a
Security Council Resolution in accordance with Article 7 (2) of the UN Charter.*”® The
missions may be established under Chapter VI or under Chapter VII of the UN Charter.
Whereas peaceful settlement is provided in Chapter VI, Chapter VII allows peace
enforcement in situations of threats to the peace, breaches of the peace and acts of
aggression.*™ Most of the recent peacekeeping missions have been established under
Chapter VIL*® Among scholars it has been discussed whether, as soon as the UN
Security Council authorises force through a Resolution, an international armed conflict
takes place alongside the internal armed conflict, fought between the state forces and the
states participating in the intervention.*® Moreover, it has even been considered that the
law of occupation may apply in situations when UN mandated forces operate in a

territory without the consent of the state concerned.*"”

UN peacekeeping forces are allowed to use force in self-defence only; however,
the term 'self-defence' has been interpreted by the UN in a very broad sense: The use of
force is not only allowed when peacekeepers are attacked, but also when they are
prevented from carrying out their mission, which may be understood in a very wide
sense.*”® When peacekeeping operations are established under Chapter VII of the UN
Charter the mission can undertake 'action as it deems necessary in order to maintain or

1 409

restore international peace and security',”” which might also include the use of force in

response to armed resistance.*"’
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2. The protection of UN peacekeeping personnel engaged in the humanitarian

space

2.1. Responsibility of the state

The government hosting a peacekeeping operation has the primary responsibility for the
security and protection of UN peacekeeping personnel and objects due to its inherent
obligation of maintaining law and order within its jurisdiction. Before establishing the
mission, the UN shall reach an agreement with the host state. The responsibility of the
state is detailed in the status-of-forces agreement or in the status-of-mission agreement
between the UN and the host government.”"' The agreement shall determine the

privileges and immunities of the personnel on the ground.*"

2.2. International Humanitarian Law

UN peacekeeping personnel are not specifically protected under the Geneva
Conventions. Most of the UN peacekeeping personnel are military professionals,
'equipped with the means to defend themselves', but they can also be civilians or
unarmed civilian police personnel.*? It has sparked a controversial debate on whether
they enjoy protection under the status of civilians. However, considering that they are
not party to the conflict it can be concluded that they enjoy the same protection as
civilians under IHL as long as they are not taking part directly in hostilities.*"* On the
other hand, if peacekeeping personnel become involved in the armed conflict as
belligerents they lose their civilian status and enjoy the same legal protection as other
combatants.*> Accordingly they are subject to humanitarian law and have the duty to

comply with it.*'°.
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In this context the question arises at what point UN peacekeeping personnel
become involved in an armed conflict. As I have already demonstrated, unlike medical
personnel humanitarian relief personnel is not authorised by IHL to use force in self-
defence. Contrarily, peacekeeping personnel engaged in peace operations are authorised
to use force in a very broad sense, in offence and in self-defence, in order to defend the
missions mandate, while under IHL self-defence is interpreted in a much more
restrictive manner. It is now widely accepted that due to the special status of
peacekeeping personnel the use of force in self-defence does not turn peacekeepers
automatically in combatants, although it still remains unclear where the line between
self-defence and engagement in hostilities should be drawn.*'” On this occasion, it is
worth noting that civilian personnel attached to belligerent peacekeeping forces do not
lose their protection as long as they themselves are not directly taking part in

hostilities.*'®

Under humanitarian law the only reference to UN peacekeeping personnel can
be found in customary law: Rule 33 CIHL states that it is prohibited to direct attacks
against personnel and objects involved in a peacekeeping mission in accordance with
the Charter of the United Nations, as long as they are entitled to the protection given to
civilians and civilian objects under international humanitarian law. Correspondingly,
objects involved in peacekeeping operations enjoy the same protection as civilian
objects.*” This customary rule does not establish any protection to peace-enforcement
operations, since those are considered as combatants, according to the UN Secretary-
General's Bulletin, and must respect international humanitarian law.** This distinction
has also been made by the ICC, when it had to decide on the application of war crimes

to peacekeeping and peace-enforcement personnel.**!

regulated in the UN Secretary-General's Bulletin, which will be discussed in more detail below.
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2.3. The Convention on the Safety of UN and Associated Personnel 1994

UN personnel delivering humanitarian relief enjoy special protection under the
Convention on the Safety of United Nations and Associated Personnel (Safety
Convention), adopted by the General Assembly in 1994, which entered into force on 15
January 1999.*2 The Convention has been adopted in reaction to an increasing number

of attacks against UN peacekeeping personnel,*

and establishes a duty for all states
party to the Convention to ensure the safety and security of UN personnel. The
Convention applies to international peace and security operations established by 'the
competent organ of the UN in accordance with the Charter of the United Nations and
conducted under United Nations authority and control' and to other operations where an
exceptional risk to the safety of the personnel participating in the operation has been

declared by the Security Council or the General Assembly.**

While peacekeeping
operations established under Chapter VII are within the scope of application,*?
Article 2.2. explicitly states that the Convention does not apply to peace-enforcement
operations under Chapter VII 'in which any of the personnel are engaged as combatants
against organized armed forces and to which the law of international armed conflict
applies'.*** Furthermore, the Convention does not apply to operations that are under the
control of states or of regional organisations, although they may have been authorised

by the United Nations.*’

The 2005 Optional Protocol extends the application of the Safety Convention to
personnel engaged in peacebuilding operations delivering humanitarian, political or
development assistance and to emergency humanitarian assistance operations.**

Operations providing emergency humanitarian assistance must be established by a
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competent organ of the UN and must be conducted under UN authority and control.
Within the scope of application are operations established by the OCHA as well as
operations established by the UNHCR, the UN Children's Fund (UNICEF), the UN
Development Programme and the World Food Programme. On the other hand,
operations established by the Specialised Agencies of the UN and by autonomous
organisations, such as the World Health Organization (WHO) do not enjoy protection

under this Convention.**

The term 'UN personnel' is to be understood as military, police and civilian
persons engaged or deployed by the Secretary-General as members of a UN operation
as well as other officials and experts on mission of the United Nations or its specialized
agencies who are in an official capacity present in the area of a UN operation. Personnel
associated with the United Nations are persons assigned by a state or an
intergovernmental organisation with the agreement of the UN and persons engaged by
the Secretary-General. The term also includes persons which have been deployed by a
humanitarian non-governmental organization or agency under an agreement with the
Secretary-General in order to carry out activities in support of the fulfilment of the

mandate of a UN operation.**

The Convention prohibits attacks or any other actions against the United Nations
and associated personnel, their equipment and premises that prevent them from
discharging their mandate.”' Article 7 of the Safety Convention establishes a duty on
the state parties to take all appropriate steps to ensure the safety and security of United
Nations and associated personnel and their equipment. They must not be attacked and
no action may be taken which prevents them from carrying out their duties under the
mandate. Furthermore, the state parties have to prevent the commission of crimes

against United Nations and associated personnel, such as murder, kidnapping, attacks

429 Llewellyn, 2006, p. 725.

430 Safety Convention, Art. 1.

431 Doérmann & Doswald-Beck & Kolb, 2008, p. 453; UN Department of Peacekeeping Operations,
2003, p. 135.
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upon official premises, private accommodation or means of transportations.**

If UN personnel is captured they do not benefit from the protection for prisoner
of war under the Geneva Conventions,*? therefore Article 8 of the Safety Convention
imposes a duty to release or return United Nations and associated personnel captured or
detained. During imprisonment they may not be subjected to interrogation and 'shall be
treated in accordance with universally recognised standards of human rights and the
principles and spirit' of the Geneva Conventions. All states party to the Convention are
required to make a number of crimes punishable under their national law and have to

ensure that those who have attacked UN personnel are being prosecuted or extradited.**

In this context it is important to note that Article 14 of the Convention
establishes a principle of universal jurisdiction.*> When a state has jurisdiction over an
alleged offender it must either prosecute that person or permit his or her extradition.
This means that every state has the obligation to prosecute perpetrators of crimes
against UN personnel, not only the host state. Regarding the protection of UN personnel
the establishment of universal jurisdiction is of major importance since it opens up the
possibility to legally enforce the protected status 'through national courts throughout the

international community'.**

In addition, Article 20 (a) emphasises that nothing in the Safety Convention shall
affect the applicability of THL and universally recognised standards of human rights,
which protect UN personnel but must also be respected by them. UN personnel enjoy
the same protection under the international human rights framework as other

individuals.

432 Safety Convention, Arts. 9,11.

433 GC 11, Arts. 129-30; GC 1V, Arts. 146-47; Greenwood, 1996 p. 194.
434 Safety Convention, Arts. 9-10.

435 Saura, 2007, p. 516.

436 Engdahl, 2006, p. 69.
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2.4. Conclusion

UN personnel enjoy a much higher standard of protection than other humanitarian relief
actors within the humanitarian space. Especially the agreement with the host state, the
Safety Convention and the establishment of universal jurisdiction over alleged
perpetrators of crimes against peacekeeping personnel engaged in the humanitarian
space strengthen the enforceability of the legal protection and complement the general
protection provided under IHL.*” However, the broad authorisation of UN personnel to
use force in self-defence makes it difficult to justify their status of civilians and to
determine at what point the personnel becomes involved in the conflict. This can also
have a negative effect on the perception of peacekeeping personnel by nationals of the

host state.

3. The responsibility of UN peacekeeping forces

UN peacekeeping personnel may not only be victims of violations of humanitarian law
and human rights, they can also take actions, which pose a threat to the humanitarian
space, since UN forces may exceed the use of force in self-defence or might target
facilities where humanitarian actors or objects are present. However, for a long time the
UN refused to apply IHL to UN peace operations as it was not commonly accepted that
international organisations, such as the UN, have obligations under international law.
Among other things it was argued that IHL applies only to states, not to international
organisations; that the UN is not party to the Geneva Conventions and that the blue
helmets can not be equated with combatants.*® Thus, only in 1978 the UN formally

recognised its obligation to comply with 'the principles and spirit' of THL.**

437 Saura, 2007, p. 530.
438 Abrisketa, 2009, p. 87.
439 Saura, 2007, p. 495.
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3.1. The Secretary General's Bulletin on the Observance by the United Nations

Forces of International Humanitarian Law

Finally the Secretary General issued the Bulletin on the Observance by United Nations
Forces of International Humanitarian Law of 1999, which establishes that the
fundamental principles and rules of international humanitarian law may be applicable to
UN peacekeeping and peace-enforcement personnel.**® The Bulletin refers to operations
that are commanded and controlled by the UN and is applicable when UN forces are
actively engaged as combatants, to the extent and only for the duration of their
engagement; as well as in peacekeeping or peace-enforcement operations when the use

of force is permissible in 'self-defence'.**!

As mentioned above, it has been difficult to determine at what point UN personnel
become engaged as combatants. If UN soldiers use force only in self-defence they may
not be considered as combatants. However, since self-defence has been interpreted in a
very broad sense UN forces may be considered as combatants by the UN authorities
only then when the use of force reaches a very high level.** Unfortunately, the Bulletin
does not determine the responsibilities under IHL of UN personnel that are not engaged

as combatants.**

The Bulletin is a self-binding mechanism, this has the consequence that
supervision and enforcement mechanisms are lacking.*** UN personnel is bound by the
Bulletin as a result of its character as an internal UN document, which constitutes an
internal legal obligations, as well as under consideration of the fact that the UN itself

5

has obligations under customary international law,** while the Bulletin does not

440 UN Department of Peacekeeping Operations, 2008, pp. 15-16.

441 Secretary General of the United Nations, ST/SGB/1999/13, 6 August 1999, Bulletin on the
Observance by the United Nations Forces of International Humanitarian Law, Section 1, Art. 1.1;
Wills, 2009, p. 6.

442 Wills, 2009, p. 6.

443 Idem, p. 17.

444 Reinisch, 2005, p. 52.

445 Saura, 2007, p. 497.
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constitute a legal obligation upon states.**

The Bulletin establishes a duty on United Nations forces to respect the
fundamental principles of humanitarian law when carrying out their mission.*’ UN
forces have to make in all circumstances a clear distinction between combatants and
civilians.**® They must protect the civilian population, have to avoid incidental loss of
civilian life and may not locate military objects within or near densely populated ares.**
Furthermore, it is prohibited to attack objects indispensable to the survival of the
civilian population.** It is also explicitly mentioned that UN forces have to respect and
protect wounded an sick in all circumstances and are not allowed to attack medical
establishments and mobile medical units, 'unless they are used, outside their
humanitarian functions', against the UN force. Consequently attacks against medical
establishments may be justified if it can be shown that they were used against the UN
force.*' The Bulletin also establishes a duty on UN forces to respect personnel, vehicles

and premises involved in humanitarian relief operations and to facilitate their work.*?

However, in regard to accountability of UN forces the Bulletin states that
members of the military personnel of a UN force are subject to prosecution in their
national courts when they commit violations of THL.*? This contradicts the principle of
universal jurisdiction and the establishment of jurisdiction for the ICC over war crimes
under the Rome Statute.*** Nevertheless, the provision has been reaffirmed in several
UN Security Council Resolutions that excluded the jurisdiction of the ICC over UN

personnel.**

446 ICRC, 2004 (a), p. 209.
447 Saura, 2007, p. 498.
448 Bulletin, Section 5.
449 Bulletin, Section 5.
450 Bulletin, Section 6.7.
451 Bulletin, Section 9.
452 Bulletin, Section 9.
453 Bulletin, Section 4.
454 Abrisketa, 2009, p. 90.
455 UN SC Res. 1422 (2002); UN SC Res. 1487 (2003); UN SC Res. 1497 (2003); see also Jain, 2005, p.
240.
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Thus, accountability of UN forces is of doubtful merit. Subsequent to the adoption
of the Bulletin it was still or even more unclear whether the Geneva Conventions apply
to UN personnel.*** It has been generally recognised that UN personnel and other
international organisations must respect IHL. Although it is not specifically tailored for
international organisations such as the UN and some rules are difficult to apply outside
'the state structure',”’ humanitarian law should be applicable to the extent that it puts

into effect the principles and spirit of THL.**

3.2 Immunity of UN personnel

As already mentioned, before establishing the mission, the UN shall reach agreements
with the troop-contributing states and with the host states.*” The rights and duties of the
personnel on the ground is further determined in the mandate under which the operation
is being established.*® Although troops are contributed by the member states they are
deployed under the direct authority of the UN.*! The troops become officials of the UN
and are protected by Article 105 of the UN Charter and by the 1946 Convention on the
Privileges and Immunities of the United Nations.** Officials and experts of the UN
enjoy immunity 'from legal process in respect of words spoken or written and all acts
performed by them in their official capacity'. 'Experts performing missions', such as
military observers, civilian police and civilian staff, enjoy functional immunity, but can
be subject to the civil and criminal jurisdiction of the host state when they commit acts
outside their official functions. Personnel contracted with humanitarian agencies of the
UN is not covered by the Convention on the Privileges and Immunities of the United

Nations.*%

456 Reinisch, 2005, p. 46.
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463 Abrisketa, 2009, p. 89.
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3.3. Accountability

Primarily UN personnel is subject to the local law of the host state, but they are also
subject to the law of the UN and further to the law of the domestic state. Beyond that
also international law, such as IHL and human rights apply to international military
operations.*** The agreement with the host state shall further determine the privileges
and immunities of the personnel on the ground.*” The General Assembly adopted model
agreements about the relationship between the troop-contributing states and the UN and
about the status of the peacekeeping forces in the host state. The 'Model Status-of-
Forces Agreement for Peacekeeping Operations' (SOFA) also states that 'members of the
UN peacekeeping operation [...] shall be immune from legal process'. In the case that
the members of peacekeeping operations are suspected of having committed a crime,
they 'shall be subject to the exclusive jurisdiction of their respective participating

States'. This rule must also be applied to the commission of war crimes.**

To summarise, the UN is responsible for breaches of international obligations and
IHL committed by personnel acting on behalf of the organisation.*’” Domestic courts do
not have jurisdiction over international organisations such as the UN.*® The troop-
contributing states are only responsible if the commission of violations is attributable to
the state. Simultaneously, every member of a peacekeeping mission is individually
responsible under international criminal law. Peacekeepers are usually under the
criminal jurisdiction of the troop-contributing states. If they can be held personally
accountable under national jurisdiction or for the commission of a war crime under the

Rome Statute is doubtful and depends on the mandate and the status of the personnel.*®”

464 Siekmann, 2002, pp. 104-105.
465 Saura, 2007, p. 484.
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468 Reinisch, 2005, p. 87.
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34. Human Rights

In regard to the obligation of UN personnel to respect human rights, the situation is
even more difficult. Since only states are usually parties to human rights instruments
they have the primary obligation to ensure and respect human rights, but human rights
instruments may under certain circumstances also apply to non-state actors. Some
human rights instruments do not limit their scope of application to states,*’® such as the
Committee on Economic, Social, and Cultural Rights emphasised in its General
Comment No. 14 on the right to the highest attainable standard of health that not only
states have responsibilities towards the right to health, but all member of society, such

as individuals, intergovernmental organisations and NGOs.*"!

Member states of the UN have obligations under the international human rights
instruments they are parties to. Almost all member states have signed the ICCPR and
the ICESCR. However, not all states are parties to the same human rights treaties.
Furthermore, the host state of a peace operation may not be party to the relevant
instruments. Nevertheless, states that are bound by human rights instruments may not
take actions in violation of their human rights obligations. They should assure that all
operations they undertake with contract partners comply with their obligations under
human rights instruments. Thus, when peace operations are established by the UN and
its member states they should underly in the same manner the human rights

framework.*”

Although by the time international organisations have been recognised as subjects
of international law, it is not clear yet whether they also have obligations under

international law and human rights.*” It is commonly accepted that human rights must

470 Reinisch, 2005, p. 71.

471 Committee on Economic Social and Cultural Rights, General Comment No. 14, E/C.12/2000/4, 11
August 2000.

472 Howland, 20006, pp. 462, 465.

473 Reinisch, 2005, p. 46.
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be respected and that violations must be prosecuted,”’* but international organisations
are not subject to current human rights enforcement mechanisms.*”” The ECtHR once
decided to hold member states accountable for violations of human rights committed by
international organisations, namely the European Union.*”® However, according to the
subsequent jurisprudence of the ECtHR it is not possible to hold international
organisations accountable for violations of human rights if they have not signed the
relevant treaties, even if the member states have done so0.*”” Theoretically it would be
possible that a member state files a claim against the member states of the UN before

the ICJ.*"® However, this way is not open to individuals or humanitarian entities.

474 Reinisch, 2005, p. 67.
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III. CONCLUSIONS

This thesis examines to what extent the humanitarian space is protected by law. The
recent developments in Customary International Humanitarian Law, the new war crimes
in the Rome Statute and the increasing recognition of the applicability of human rights
also during times of war strengthen the special legal protection laid down in the Geneva
Conventions. Customary International Humanitarian Law harmonizes the applicability
of humanitarian law in international and non-international armed conflicts and is
capable of adapting to the new challenges of armed conflicts. With the adoption of the
Rome Statute and the establishment of the ICC a permanent court for the prosecution of
war crimes has been set up, which has jurisdiction over all individuals. Human Rights
have the ability to complement humanitarian rules that do not provide sufficient
protection. Furthermore, the more developed enforcement mechanisms of human rights
with its individual complaint mechanisms and the recognition of a right to remedy and
reparation for victims strengthen enforceability and accountability of violations of
human rights and humanitarian law. Last, the binding decisions of regional human rights
courts are of significant importance for the strengthening of legal protection. Coupled
with the concept of universal jurisdiction over violations by human rights courts give

reason for hope that the prosecution of offenders will become more likely in the future.

The rise of attacks against the humanitarian space must be seen in context.
Contemporary armed conflicts are increasingly taking place within states rather than
between states. Belligerents are not always aware of humanitarian rules governing
armed conflicts and protecting the humanitarian space. For the weaker party of an
armed conflict humanitarian personnel or civilians are often perceived as 'soft targets'
since they are easier to attack than enemy forces and cause fewer losses. Those attacks
further bring greater attention to the conflict and are a focal point for the media.*” In

the last decades more and more humanitarian actors have gone into areas where

479 Eckroth, 2010, p. 92; Wasznik, 2011, p. 12.
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conflicts are taking place and humanitarian organisations have expanded into more
dangerous places.* The different humanitarian organisations compete over funds,
territory, programmes, people and staff.*®' Often they do not obey the principles of
impartiality and neutrality or they distribute relief only to one group while ignoring
another.® In some situations humanitarian organisations even found themselves in
contributing to atrocities of war. During the Barre regime in Somalia refugee camps
served for the recruitment of combatants and consignments delivered by UNHCR and
NGOs were used in support for the military. Although the organisations were aware of
this process they could not inform the public.** In Sri Lanka humanitarian organisations
were used to support the detainment of civilians in camps run by the government,** in
Zaire humanitarian organisations were unintentionally handing over civilians to be
massacred*® and in Rwanda humanitarian workers found themselves assisting in
genocide.”*® Often governments blame humanitarian organisations for pursuing political
motives or not obeying humanitarian principles.**” Several humanitarian organisations
were expelled from North Sudan after the ICC issued an arrest warrant against the
Sudanese President Al Bashir. They were accused for exceeding the terms of their
mission and for handing incriminating information over to the ICC. Although MSF had
not collaborated with the ICC they were equally expelled by the government, which did
not distinguish between the different organisations and used the expulsion to object the

indictment.*®®

The humanitarian space is increasingly targeted for political reasons.

Humanitarian organisations are often associated with political, military or economic

480 Collinson & Elhawary, 2012, p. 5.

481 Hilhorst & Jansen, 2010, p. 1130.

482 Eckroth, 2010, pp. 92, 102.

483 Collinson & Elhawary, 2012, p. 6.

484 Mackintosh, 2010, p. 387.

485 Idem, p. 384.

486 Collinson & Elhawary, 2012, p. 8.

487 Hilhorst & Jansen, 2010, p. 1134.

488 Mackintosh, 2010, p. 386; Médecins Sans Fronti¢res, International Justice - pragmatism or principle?
Dialogue 9, available at http://www.msf.org.uk/dialogues.aspx (consulted on 4 May 2012), p. 2.
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interests of the western enemy.**’

If humanitarian organisations are working alongside
the military or UN forces they may be equated with them.*° Offenders often do not
distinguish between humanitarian organisations and political organisations; rather, every
foreigner is associated with the western led intervention and therefore a legitimate
target.*”! Additionally, increased security measures taken by some humanitarian
organisations strengthen the negative perception of humanitarians by the civilian
population and belligerents.*”*> Increasing insecurity has led to the fact that some
organisations do not trust anymore in the acceptance by the belligerent parties and

rather rely on protection or deterrence by armed guards, private military and security

companies or UN forces.*”

Interpretation and application of humanitarian principles vary from organisation to
organisation and are often negotiated between the different actors.*”* Access to conflict
areas is negotiated between the humanitarian organisation and the host state which

495 When incidents occur humanitarian

determines the conditions of the mission.
organisations react differently. The ICRC developed methods to prevent violations, it
tries to take up contact with the government and armed groups and to inform them about
their responsibilities under IHL and human rights.*® MSF relies on negotiations with the
relevant political actors, armed groups and beneficiaries.”” On the other hand,
organisations such as Amnesty International and Human Rights Watch are collecting
facts and publicly denunciate the incidents in order to halt persistent violations.*® Many

organisations reduce or withdrew international staff and replace them by national staff.

Despite the fact that nationals are most of the victims of incidents they have better

489 Wasznik, 2011, pp. 25-26.
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knowledge of the situation and can move more freely than foreigners.*”” The OCHA is
coordinating the provision of relief and security to respond more flexible to critical
situations and to minimize the risk for humanitarian personnel.’”® Some humanitarian
organisations decide to partly or fully coordinate their security with the UN, while
others, such as the ICRC or MSF prefer to remain fully independent from the UN

system.”"!

The humanitarian space is a complex concept where many different actors are
involved. It includes actors like the ICRC dedicating itself strictly to the provisions of
IHL, NGOs delivering aid based on humanitarian principles at their own discretion, and
international organisations operating in line with internal principles. Thus it is likely
that the lines between all different humanitarian actors become blurred. I have
demonstrated that extensive international legal regulation on the protection of the
humanitarian space exists. The boundaries of the humanitarian space are defined clearly.
The recent rise of attacks is attributable to the fact that the humanitarian space has
become a negative image. Different actors are working alongside different principles
and motivations. Often they do not respect that the provision of humanitarian relief is
based on the consent of the host state and must be humanitarian and impartial in
character. Why should states and armed groups respect the special protection of the
humanitarian space under international law if not even the humanitarian space does

this?

Incidents against the humanitarian space can be perpetrated mainly by two
offenders, either by the state or organs that are attributable to it or by non-state actors,
such as individuals or armed groups. Sufficient protection against the state is provided
by law. As long as humanitarian actors remain within the boundaries of the
humanitarian space as defined by law and agreed by the host state it is less likely that

they will be the object of an attack. Protection against non-state actors depends on the

499 Eckroth, 2010, p. 101.
500 Idem, p. 97.
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level of respect the humanitarian space enjoys.

The more humanitarian actors obey the fundamental principles and interpret them
close to the provision of IHL, and the more they try to earn the trust of the civilian
population, the less likely there will be an attack. To conclude, there is an urgent need to
further adapt the international legal framework to the new challenges of contemporary
armed conflicts. The humanitarian space needs a homogenous definition and
humanitarian actors should devote themselves more to the international legal
framework. Also, the question of responsibility of those engaged in the humanitarian
space and in particular of the UN and associated personnel has to be clarified. In
conclusion, to strengthen or reestablish the credibility of the humanitarian space would
be for the benefit of all since its one and only purpose should be the provision of aid to

civilians in need and the reduction of human suffering.
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