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Abstract 

 

This research paper aims to examine the compatibility of border controls with 

the human rights standards that the EU and its Member States are bound to. For that 

purpose, expulsion has been chosen as the comparative element, since the non 

refoulement principle is one of the most developed constrains to the faculty of the State 

to expel non citizens. The human rights mechanisms available for the protection against 

expulsion will be examined and compared with the most representative EU regulations 

regarding forced removal of aliens. The analysis on the compliance of the EU policy 

with human rights standards is illustrated with a case study about Spain, which is one of 

the “guardians” of the Southern borders.  The protection of citizens against security 

threats is the most common justification for the downgrading of the safeguards available 

for third country nationals aiming to reach Europe. The question is whether a balance 

between the interests at stake can be stroke, and to which extent the apparent clash 

between citizens and non citizens’ rights is illusory. In fact, the non refoulement 

principle has been reinforced in Europe thanks to the case law of the ECtHR. This 

development challenges the idea that aliens can be deprived of protection on account of 

an artificial equilibrium between their rights and the well being of the host community. 
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ICRMW  International Convention on the Protection of the Rights of All Migrant 

Workers and Members of their Families  
 

JHA  Justice and Home Affairs 
MEPs Members of the European Parliament 
OAS Organization of American States  
OECD            Organisation for Economic Cooperation and Development 
QMV  Qualified majority voting 
SIS Schengen Information System 
SIVE  Spanish system of external vigilance 
TEU  Treaty of the European Union 
TEC Treaty Establishing the European Community 
UDHR            Universal Declaration of Human Rights  
U�DP United Nations Development Programme 
U�HCR         United Nations High Commissioner for Refugees 
 

 
 
 
 

 

 

 



 6 

 

Table of contents 

 

Introduction ……………………………………………………………………………….pp. 8-13 

 

1. - Human Rights obligations and safeguards against expulsion……………………...pp.14- 43 

1.1. - International human rights standards: an overview on the freedom of movement…..pp. 15-20 

1.1.1. - The right to leave and return under international Human Rights law………..pp. 16-17 

1.1.2. -The foundations of the freedom of movement and the controversial right to 

relocate………………………………………………………………………………..pp. 18-20  

1.2. The protection of the non refoulement principle at the international level…………….pp. 21-31 

1.2.1. - Non refoulement under the Refugee Convention…………………………….pp. 22-24 

1.2.2. - The Human Rights mechanisms against refoulement………………………..pp. 24-26 

1.2.3. - The contentious ius cogens nature of non refoulement………………………pp. 26-31 

1.3. - The protection against refoulement at the regional level: the European Convention on Human 

Rights: article 3……………………………………………………………………………..pp. 31-42 

1.3.1. - Territorial scope of the ECHR and its extraterritorial application regarding 

refoulement……………………………………………………………………………p. 32 

1.3.2. - The absolute character of the prohibition of torture under article 3………….pp. 33, 34 

1.3.3. – Situations which qualify for protection under article 3, and the developing concepts of 

torture, inhuman and degrading treatment or punishment…………………................pp. 34-36 

1.3.4. - The substantive and evidential requirements………………………………....pp. 36, 37 

1.3.5. - A landmark case: Saadi vs Italy 2008………………………………………...pp. 37-39 

1.3.6. -Limits to non refoulement on account of other rights established in the 

Convention…………………………………………………………………………….pp.39, 40 

1.3.7. - The advantages of disadvantages of the system established under ECHR.......pp. 40, 42 

 

2. - The management of migration flows: expulsion within the European Union 

framework………………………………………………………………………………….pp. 43-64 

2.1. - The regulation of migration within the EU: from States discretion towards a common 

policy………………………………………………………………………………………..pp. 45-50 

2.1.1. – Migration policy prior to the Treaty of Amsterdam: intergovernmental 

cooperation……………………………………………………………………………pp. 46, 47 



 7 

2.1.2. – Migration policy after the Treaty of Amsterdam: the inclusion under the first 

pillar…………………………………………………………………………………...pp.47, 48 

2.1.3. - The Schengen area: the elimination of internal borders and its impact on border 

controls. ……………………………………………………………………………….pp.48-50 

2.2. The regulation of expulsion under EU law……………………………………………..pp. 50-60 

2.2.1. - The enforcement of expulsion measures and its human rights component..…pp. 51, 52 

2.2.2 - The grounds for expulsion and its link with security concerns………………..pp. 53-60 

2.2.2.1. - The “security concepts” as grounds for expulsion under Directive 

2004/38/EC……………………………………………………………………pp.53-55 

2.2.2.2.- The “Returns Directive” 2008/115/EC of 16 December 2008 on common 

standards and procedures in Member States, for returning illegally staying third-

country nationals………………………………………………………………pp. 56-60 

2.3. – The EU human rights obligations: the regulation of expulsion vis-à-vis article 3 of the 

ECHR………………………………………………………………………………………..pp. 60-64 

 

3. - A case study: Spain…………………………………………………………………….pp.65-82 

3.1. - Immigration patterns in Spain in the last 30 years: from a country of emigration to a country 

of immigration……………………………………………………………………………….pp.66-68 

3.2. – The regulation of immigration and asylum at the national level and its convergence with 

European policies. …………………………………………………………………………..pp.69-75 

3.2.1-The regulation and implementation of expulsion measures…………………….pp.71-74 

3.2.2. - The deficiencies of the asylum system………………………………………..pp.74, 75 

4.3. – Border controls and compliance with human rights obligations at the regional and 

international level. ………………………………………………………………………….pp. 76-80 

4.4. - Ceuta and Melilla: human rights at stake in the gateway from Africa. ………………pp. 80-82 

 

Conclusions…………………………………………………………………………………pp. 82-87 

 

 
 

 

 

 

 


