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Abstract

The situation of the indigenous peoples in the avagldifficult. They have to struggle
against the States in order to see their rightsgised. The right to land takes a special
place among these. This is one of the most impbrights for the indigenous peoples,
due to the fact that one of the features that wiffgate the indigenous peoples from
other groups or minorities is their relationshiphwancestral lands. Moreover, if we
consider the amount of natural resources that edound in indigenous areas, it is easy
to understand how complex the situation of thegadous peoples is.

The focus of this work is on the situation of timeligenous people (the Sami) of the
three Nordic countries (Finland, Norway and Swedamd how they face the
exploitation of natural resources in their areastthern Europe is in fact, rich in natural
and subsoil resources and it is not easy for tivemmmnents to reach a balance between
the rights of the Sami and the rights of the ottiezens of the State. By means of
analysing the Mining Acts of the three above merdob States, we will point out
whether the national law safeguards the Sami righéssatisfactory way. In order to see
if there is compliance between the provisions distaédd in national law and in
international law, a comparison between the Minkags and ILO Convention No. 169

will be made.

This comparison is important, given the fact thag of the aims of this thesis is to point
out the actions taken from the State in order tmgut indigenous rights and if States
are respecting the international provisions esthbli for the protection of indigenous
rights in the national legislation, also withouttifieation of the international
instruments. The other aims of this work are tolys®a if the obligations enshrined in
the Mining Acts are sufficient to guarantee a gpootection of Sami rights in case of
mining activities, if the Sami are involved duritige decision making process as well as
if there are mechanisms of participation and legaledies for the Sami.
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1. Introduction

1.1. General overview

It is always difficult to establish in law the adedge level of living conditions of the
indigenous peoples. This argument is true witheesjo the indigenous peoples of the
entire world, as well as with respect to the indiggs groups of Northern Europe, the

Sami.

The Sami are the unique indigenous people of thieeeBurope and they live in four
different States: Norway, Sweden, Finland and thesiin Federatiohlt is difficult to
establish the precise number of the Sami who amegliin this area; however it is a
considerable number. Around 50.000-65.000 of themih Norway, around 20.000 in
Sweden, around 8.000 in Finland and less than 2iA0the Russian Federation.
There are three different statutory assembliesré@esent the Sami (one in each of the
three Nordic countries), while in Russia there E(&Os, coordinated by the Russian
Association of Indigenous People of the North (RANP. In 2000, the three assemblies

established the Sami Parliamentary Couhcil.

The role of the Sami assemblies is to safeguard#rai interests and, in some cases,
participate in defining public policies. These asbbkes are public, autonomous from
the states, but nonetheless dependent of publdirfignThey can decide how to spend
the money, but only for the part of the budget Wwhis not allocated for specific
purposes (i.e. to support the Sami languages, ah@ &ulture, etc.§.Thus, appears as if
these assemblies have only a marginal role in cakese economic interests of the
states are at stake. In particular, this is the cascerning the exploitation of natural
resources in the Northern countries, which is apleramatter in which the States are

reluctant to give the possibility to local assemblto participate in decision-making

! See annex No. 1.
2 Stromgren, 2011, p. 29.
3 lbidem, p. 30.



process. Such reluctance can be explained withfdbe that States wish to avoid
problems with starting new mining activities in igenous areas and also wish to
prevent the loss of economic revenues. Northermuis rich in natural resourcés.
This means that a part of the gross domestic pto@BDP) is obtained from these
resources.In the last twenty years, the level of exploitatiof natural resources in
Finland, Norway and Sweden has grown significarflgr instance, there are many
projects of exploitation in which an Australian qoamy called Scandinavian Resources
is involved® They are exploring iron ore in Northern Sweden &lwiway, in three
Sami locations l(aevas, Girjasand Lainiovuomd. Another example regards the
Swedish-British company Beowulf Mining. They areglkxing natural resources in the
area ofJokkmokk, Kallalkand Grundtraskin Northern Sweden. Also in this case two
Sami communities are involved. These are only s@ramples of exploitation
processes in the Sami areas, showing that thetietiuaf the Sami mining processes is

in need of a more serious examination.

1.2.Research questions

This brief presentation of the situation of the $ailtows a better understanding why
the Sami are struggling to defend their rightss la complex situation in which many
violations of indigenous rights may occur, with ttesult of compromising the Sami
traditional lifestyle. In this work we will focusnothe situation of the Sami in Finland,
Norway and Sweden, but not in Russia. This is stalse the situation in the Russian
Federation is more complicated and the Sami of Ko&facing many problems with
the official recognition of their rights, e.g. thight to use their lands. One of the
reasons for such problems is that the Sami of Rum® not entitled to the gratuitous
use of their land, given the fact that this riglgsaremoved from the Land Code of the

4 See annex No. 2a and 2b.

5To have an idea on the amount of mineral resourcé®rthern States, it is possible to visit thisbw
page: http://geomaps2.gtk.fi/website/fodd/viewenlfaiccessed on 28/2/2014).

6 In 2012 Hannans acquired Scandinavian Resourcasted including its subsidiary companies
Scandinavian Resources AB and Kiruna Iron AB. Thmppse of the acquisition was to gain access to the
Kiruna Iron Project in northern Sweden and the fpbiat of copper-gold projects in Sweden and Norway.
For more information, visit the following web-sitiettp://www.hannansreward.com/company-profile.php
(accessed on 28/02/2014).



Russian Federation in 200T.he scope of our work does not allow us to lookpde at

the Russian situation, although it can be the meésofurther research.

The right to land is one of the main rights for thdigenous peoples, together with the
right to use natural resources that can be fourtlaee lands. Unlike Russia, the three
Nordic countries recognise the right of the indiges peoples to use the land, although
in many cases violations of the right to land mapgen in relation to the ownership
over land, as well as in relation to the use ofiritresources that can be found in that
land. Violations of many articles of ILO Conventidwo. 169 (which is the most
important international legally binding document e protection of the indigenous
peoples) may take place; in particular violatiofisadicles 13, 14, 15, and 16 of this

treaty.

The said leads us to the first research issueowdthh ILO Convention No. 169 is legally

binding, only a few States have ratified®iAmong the three Nordic States, only
Norway has ratified this Convention, while Finlaadd Sweden have not yet done it.
So, the question is how is it possible to protext safeguard the rights of the Sami if
the States at stake have not ratified the ILO Cotiwe No. 169? In our work it will be

demonstrated that it is possible, if the Statestwandefend indigenous interests also
without ratification of the international Convem with the help of due application of

domestic laws.

" Riekkinen, 2011, pp. 111-112.

8 About ILO Convention No. 169: http://www.ilo.orgligenous/Conventions/no169/lang--en/index.htm
(accessed on 28/02/2014). The entire text of thevewtion can be read at this web-pages:
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:120:0::N0:12100:P12100_INSTRUMENT _|I
D:312314:NO (accessed on 28/02/2014).

% There are two ILO Conventions that are legallydbig: Convention No. 107 and Convention No. 169.
The main difference between the two documentseg tpproach to the indigenous issue. In fact, the
Convention No. 107 has an assimilationist approadhie the Convention No. 169 safeguards the
indigenous rights and their diversity. However, tus kept in mind that there are countries (i.€lidh
that have not ratified the Convention No. 169, buaty the Convention No. 107. Hence, in these
countries, the Convention No. 107 is the only Igghinding instrument to protect indigenous righthe

list of the countries that have ratified the ILO r@ention No. 107 is available at this link:
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:300:0::N0:11300:P11300_INSTRUMENT _|I
D:312252:NO (accessed on 25/3/2014). RegardindLtBeConvention No. 169, consult this web-page:
http://www.ilo.org/dyn/normlex/en/f?p=1000:11300M0:11300:P11300_INSTRUMENT _1D:312314
(accessed on 25/3/2014).



In addition, in this work it will be studied if is possible for the States to improve the
legal framework for the protection of the Sami ases which relate to mining activities.
In particular, it will be analysed if there is thessibility to increase the involvement of
the Sami in decision-making processes, in orddgake shared decisions to safeguard
the Sami traditional lifestyle, but without comprnsing the economic interests of the

state. Mainly, the aim of this work is to answethe following questions:

* Are the rights enshrined in the international doeata fully implemented in
selected Nordic States? In particular, we focusherrights set forth by the ILO
Convention No. 169.

* Are the obligations enshrined in the Mining Acts sdlected Nordic States
sufficient to guarantee due protection of the Saigints in case of mining
activities?

e Are the Sami involved during the decision-makinggasses? Is there a special
legal mechanism of indigenous participation inlagonal law? Are there legal
remedies for the Sami assemblies to stand up #ointdtigenous rights?

* Is it possible for the States to defend indigenotsrests without ratifying the

international Conventions, but by due implementatbdomestic laws?

1.3. Methods, materials and delimitations

In order to study the issue regarding mining ati&siin selected Nordic countries, an
analysis of the right to land of the Sami will barred out, considering natural
resources that can be found in the Sami areast i, the ICCPE will be analysed
with specific focus on article 27 on the protectaiminorities. In this part of the work,
some jurisprudence of the UN Human Rights Commitigebe mentioned. Regarding
the international legal instruments, the UN Dedlaraon the Rights of Indigenous
Peopleg! and the two ILO Conventions Nos. 107 and 169 va# analysed.

10 The text of the ICCPR: http://www.ohchr.org/enfiessionalinterest/pages/ccpr.aspx (accessed on
28/02/2014).

1 The full text of the Declaration can be downloadeat the following web-page:
http://www.un.org/esa/socdev/unpfii/documents/DRIB&pdf (accessed on 27/02/2014).



In particular, ILO Convention No. 169 will be stedias the core instrument and it will
be pointed out how Finland and Sweden are workiitg iy due to the fact that they
have not yet ratified it. Subsequently, in ordeutalerstand how the States deal with
exploitation of natural resources in the Sami teries and whether there are specific
legal provisions regarding the protection of thenbaghts during mining activities, the
Mineral Acts of the three Nordic countries will Bealysed. With the goal to find out if
there is the same level of protection of the Saghits in Finland, Norway and Sweden,
a horizontal comparison between the Mineral Actstlodse three States will be
conducted. Finally, to assess whether there is tange between national law and
international law, a comparison between the prowsiestablished in ILO Convention
No. 169 and the Mineral Acts of the Nordic statéé lve done.

The final aim of this work is to conduct a horizaintomparison among the Mineral acts
of the three Nordic countries and a vertical congoer between the national law and the
international law. In particular, we link the int@tional provisions on the rights of the
indigenous peoples enshrined in ILO Convention N8O with the selected national
legal instruments (i.e. the three Mineral Acts @mel Constitutions). Such comparisons
will help us to understand if there are violatiaighe rights enshrined in international
law at the national level or if the national lawntains specific provisions protecting
indigenous rights in a satisfactory way. These canigpns are also relevant to the
States which have not ratified the ILO Convention. NN69. The mechanism of
participation of the Sami, the role of the Sami émsblies and the Sami Parliamentary
Acts will be analysed in the final chapter. Itisgortant to underline that the following
issues are not analysed in this research:

» the impact of exploitation of natural resourcedNwrthern Europe on the global

environment;

» the situation of natural resources in the Arctgioa (Greenland and Canada);

» alternative natural sources to avoid the explatatf the Arctic;

« the situation of the indigenous peoples of the idnegion (Greenland, Alaska);

« impact of the exploitation of natural resourcestlom indigenous peoples of the

entire world.



2. Mining in indigenous territories:

between the right to land and economic gain

2.1. The importance of the right to land for the indigerous peoples

The right to land can be seen as one of the maggbri@nt rights for the indigenous
peoples? It is possible to say that this right is one af tllars on which the distinction
between the indigenous peoples and minority grosifsmsed. In the definition of the
indigenous peoples elaborated by José Martinez-C8pecial Rapporteur of the Sub-
Commission on Prevention of Discrimination and Bctbn of Minorities, the right to

land is the main pillar. The definition states that

“Indigenous communities, peoples and nations amsehwhich, having a
historical continuity with pre-invasion and pre-aoial societies that developed
on their territories, consider themselves distfinatn other sectors of the societies
now prevailing in those territories, or parts oéri They form at present non-
dominant sectors of society and are determineddsepve, develop and transmit
to future generations their ancestral territori@sd their ethnic identity, as the
basis of their continued existence as peoples,coordance with their own
cultural patterns, social institutions and legaiteyns.*?
According to Martinez Cobo, the following reasonancexplain those strong
relationships which the indigenous peoples haveh wiiteir traditional homelands:
occupation of ancestral lands (or at least parthefn), common ancestries with the
original occupants, culture in general, languagsjdence in particular parts of the
country or in particular regions of the wotftin order to validate these features, in
particular the centrality of land rights for thedigenous peoples, it is possible to

analyse the etymology of the word “indigenous”.s8 on the definition of the on-line

121t is important to underline that the right to dafor the indigenous peoples does not mean a taght
self-determination. In the case of Sami peopleschvis the topic of this work, the right to land ams
the right to use the lands for hunting, fishing aethdeer grazing. For more information regardingse
issues see: Alves, 1999, pp. 35-57; Anaya, 1996/7pg09;Anaya, 2000, pp. 3-18; Assies, 1994, pp.
31-72; Clech-Lam, 2000, pp. 225-248; Cole, 2000,13566.

13 Martinez Cobo,Study on the Problem of Discrimination against gafious PopulationsJN Doc.
E/CN.4/Sub.2/1986/7/Add.4, para. 379.

14 Myntti, 2000, p. 110.



Oxford dictionary, the term indigenous means “or@ing or occurring naturally in a
particular place; native® The word “indigenous” comes from the Latiimdigena”
and it is a composition between two wortisdu” (in, within) and”gen” (root)1®In
French the wordautochtone” (that comes from the ancient Gretdthon”, which
meant land) is defined in the dictionary as “whaes from the land where he lives and
who did not come as a result of immigratidi’Hence, the historical links with the
territory is a defining element of indigenousndsstact, in the definition of Martinez
Cobo, the relationship of the indigenous peopleth Wieir lands is the central factor.

In particular, the indigenous peoples have a stt@ngith their territories because they:

a) have occupied these territories in the past, githet they have a historical
continuity with “pre-colonial” and “pre-invasion’osieties that conquered their
territories;

b) occupy these territories nowadays, because theylivhese territories;

c) will occupy these lands in the future, because thant to transmit to future
generations their ancestral territortés.

In order to help the international stakeholdersdeal with the problems and the
particular needs of the indigenous peoples, Ereael Daes, Chairperson-Rapporteur of
the UN Working Group on Indigenous Populations, Haseloped a list of factors

which can be taken into account when dealing withd indigenous matters. These

factors are:

a) priority in time, with respect to the occupatiordarse of a specific territory;

b) the voluntary perpetuation of cultural distinctiess, which may include the
aspects of language, social organization, religiod spiritual values, modes of
production, laws and institutions;

c) self-identification, as well as recognition by atlgeoups, or by State authorities,
as a distinct collectivity;

d) an experience of subjugation, marginalization, assession, exclusion or
discrimination, whether or not these conditionssst#°

%5 The on-line Oxford dictionary available at the  doling web-site:
http://www.oxforddictionaries.com/definition/endliindigenous?qg=indigenous (accessed on 9/3/2014).
16 Gilbert, 2006, p. XV.

17 Le Petit Robert, Dictionnaire alphabetique dealegue francaise (1991).

18 Gilbert, 2006, p. XVI.

19 Erica Irene Daed)orking Paper on the concept of "indigenous people”

UN Doc. E/CN.4/Sub.2/AC.4/1996/2, para. 69.



Notwithstanding all provisions about the right #ndl of the indigenous peoples in
different international documents, there is stilignificant debate about this right in the
academic world, as well as in the human rightsar&his debate has culminated in the
intensified discussion at the level of the UN. Egample, the main theme of the 2004
Session of the UN Working Group on Indigenous Paipuhs (WGIP)Y? was
“Indigenous People and Conflict Resolutioit’In his Working Paper, Mr. Miguel

Martinez stated that:

“The fundamental root source of conflict betweedigenous peoples, on the one
hand, and States and non-indigenous entities alidduoals, on the other, is their
differing views as to which actor possesses valid to the land and resources
located in territories traditionally occupied byligenous groups®?
The author of this thesis agrees with the staternEMiguel Martinez. In fact, in the
last twenty years, the number of transnational @@fons that have used the
indigenous lands in order to exploit natural researgrew up significantly. Given that
the indigenous lands are rich in natural resourties,recognition of the indigenous
peoples land rights should ensure that these pe@péserve their right to pursue own
economic and social development. Anyway, in spife al the natural wealth
concentrated in indigenous areas, the indigenooplege remain at the “margins of

economic development?

After this brief introduction regarding generalusition of the indigenous peoples and
the reasons explaining their strong relationshifh their ancestral lands, we move on
to discuss the main issue of this thesis, i.e. dkgloitation of natural resources in

indigenous homelands and the situation of the $@mples in the Nordic Statés.

20 The Working Group on Indigenous Populations (WGAR} established in 1982 and it was one of the
six working groups overseen by the Sub-Commissiothe Promotion and Protection of Human Rights.
In 2007 the Human Rights Council decided to repliaegith The Expert Mechanism on the Rights of
Indigenous Peoples (EMRIP). More information can #eund at the official web-page:
http://www.ohchr.org/en/issues/ipeoples/emrip/péayesipindex.aspx (accessed on 11/3/2014).

2L Gilbert, 2006, p. XVII.

22 Miguel Alfonso Martinez,Working Paper on Indigenous peoples and conflisohation. UN Doc.
E/CN.4/Sub.2/AC.4/2004/2, para. 14.

2 Gilbert, 2006, p. XVIII.

24 For more information about indigenous people dghtrto land you can consult these books: Anaya-
Williams, 2001,pp. 33-88; Castellino, 2005, pp. 89-116; Fode€@06, pp. 565-5944oward, 1992, pp.



2.2.Mining in indigenous homelands: between public affass and indigenous

interests

2.2.1. Access to the mining process: an overview with thiecus on selected Nordic
States

The process of mining requires a lot of time andnemic effort as well explained in
several academic sourc@Normally, when a company identifies its target fioining

and decides what geographical area must be inagstigit takes information from
governmental geological data and former nationakaech. In addition, if mineral
resources are found in a certain area, the compdhpeed a suitable right under the
mining law in order to start the mining and to hdkie exclusive rights on that area.
In fact, it must be taken into account that stgrtime mining process requires big capital
investments and for this reason it is quite ofterfall or nothing” matter, we can also
say a “Hobson’s choice®® The companies want to have the certainty that the
government will not stop them once a mineral stdiscovered, as well as they do not
want that the government changes the national Eveait mining once the mining is
started. Hence, it is obvious that if the governmehthe country is stronger (i.e.
because the country is rich and it has a stabliéqadlsituation), the companies will be
in a weaker position when they ask advantageoudittoms for the mining process. But

if the state is poor and the political situationt 30 stable, in order to improve its
attractiveness in mining activity, the state wil more available to have a policy that
gives many advantages to the compafi€3n the one hand, a considerable part of the

new mines is opening in developing countries of3bath America, Asia, and Africa.

105-156;Meijknecht, 2001, pp. 65-11Minde, 2003, pp. 75-106; Scheinin, 2005, pp. 3I#&hvanainen,
2005, pp. 397-419\Nestra, 2008, pp. 71-124; Xantha®007, pp. 237-279.

25 For more information regarding the mining procsss: Barton, 2009, pp. 1-9; Cotula, 2012, pp. 55-
123; Halonen-Rinne-Sairinen-Simonett-Stuhlberg@L 2 pp. 8-57; Salminen, 1999, pp. 5-48.

26 Barton, 2008, pp. 1-2.

27 |bidem, pp. 1-2.

28 |bidem, p. 3.



However, on the other hand, in the last years aeligt was put by the companies to
ensuring that mining has a positive effect on tlesthStates and on the host
communities, given that many countries have seewraening of the standards of life
during the process of exploitation of natural resea?® It is clear then that an
important role in the mining process is played lafional legislation. National law
should define the dispositions for every differesthge in the mineral development
sequence (i.e. reconnaissance, exploration andugtiod). The allocation of the land
rights as well as the conditions for restrictiomdimitations of these rights should be
clearly defined in the law. Furthermore, the lawmming should establish clearly the
situation when the holder of an exploitation rightfor instance entitled to obtain
production rights, who has the ownership of theirsdtresources, how to deal with the
protection of lands from mineral activity (in padlar in areas where there are the
indigenous peoples). According to Barton, accesmitong is a complex matter and it
depends largely on the political and economic sitneof the Staté®

As for those Nordic States which accommodate theiSadigenous peoples, i.e.
Finland, Norway and Sweden, there are severalrdiftetypes of access to the mining
process. The summary analysis of the mining letyiislan these selected states is based
on the analysis of many academic sources, undertakehe author of this thesis, like:
the Mining Acts and the Constitutions of Finlandprivay and Sweden, as well as
specific documents as the “Finland’s National sgatfor adaptation to climate change”
and the “Finnish Action Plan for the AdaptationGlimate Change 2011-2015” realised
by the Finnish Ministry of Agriculture and Foresttiie “Final report from the Swedish
Commission on Climate and Vulnerability: Swederirfgcclimate change — threats and
opportunities” realised by the Swedish Governmém; “Official Norwegian Reports
NOU 2010: Adapting to a changing climate. Norwaytdnerability and the need to
adapt to the impacts of climate change”, realisgdhe Norwegian Ministry of the

environment.

2 |bidem, p. 4.
30 |bidem, p. 3.

10



In chapter 4 it will be analysed in depth how wotke entire process of access to the
mining process in Sami areas, but for the momentmileintroduce this topic just to

start to familiarise with it.

a) In Finland the mining is regulated by the Miningt&mf 2011 with other laws
(among others: the Reindeer husbandry Act of 18®80Act on the Protection of
Wilderness Reserves of 1991, the Land Use and iBgilAct of 1999 and the
Environmental Protection Act of 2000), while thetraarity involved in the
management of the mining is the Finnish Safety@néemicals Agency (Tukes).
There are two different permits that can be granted

I.  The “prospecting permit”, necessary if the activiof mining is
dangerous for the health of the population or fer general safety. The
permit is released for a fixed term of 4 years eawl be renewed (up to 3
years at time) for a maximum of 15 years.

II.  The “mining permit’, necessary to start the procesamining. This
permit is normally released for an unfixed timegcept in particular
circumstances.

lll.  Finally, for every kind of mining an “environmentaérmit” is required

and the entire process will be supervised by thver@mmental authority.

b) In Norway the mining is regulated by the Norwegiimeral Act*? of 2010,
together with other different laws (the Pollutioror@ol Act of 1981, the
Planning and Building Act of 1985 and the Natureddsity Act of 2009). The
authority involved in the management of mining he Directorate of Mining.
The licenses that the Norwegian Mineral Act prosidee:

31 The complete text of the Finnish Mining Act is eaoftable at the following link:
http://www.finlex.fi/en/laki/kaannokset/2011/en2@BP1.pdf (accessed on 8/4/2014).

32 The full version of the Norwegian Mining Act cane bdownloaded from this web-site:
http://www.regjeringen.no/upload/NHD/Vedlegg/lovaiheralsact_translation_may2010.pdf (accessed
on 8/4/2014).
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“Exploration license”, which can last for a maximwi? years, in order
to allow the companies to start the exploratiothef area. If there is the
possibility to prove that on that area there isoastderable mining
deposit, it is possible to apply for an exploitatfgermit.

“Exploitation permit”’, but without a mining conceéss (valid for
maximum 10 years).

“Exploitation permit”, with a mining concession (Mhuntil the area is
productive).

Also in Norway, as in Finland, before starting agge of exploitation,

an environmental impact assessment has to be done.

c) In Sweden, the law that regulates the mining proéeshe Swedish Mineral
Act®3 of 1991, with other laws (the Off Road Driving Aat 1975, the Certain
Peat Deposits Act of 1985, the Cultural Heritagd At 1988, the Swedish
Environmental Code of 1998 and the Planning anddBig Act of 2010).

Following the Swedish legislation on the mining qass, two different type of

licenses can be released:

The “exploration permit”, valid for 3 years, can betended up to 15
years. With this permit the company can accesshéo area for the
exploitation work.

The “exploitation concession”, granted for maxim@8 years. This
concession is necessary for particular types otrais.

Also in Sweden, before releasing a mining permigdioe environmental

impact will be thoroughly evaluatéd.

33 The complete version of the Swedish Mineral Act dsailable at the following web-site:
http://www.sgu.se/dokument/service_sgu_publ/SGUpoap 2007-26_minerals-act_ordinance.pdf
(accessed on 8/4/2014).

34 Speight-Shabazz, 2013, pp. 1-2.
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2.2.2.The system of remedies and compensations for thedigenous peoples

Taking into account the different systems thatrdage State can adopt in order to issue
a permit for the exploration of natural resouraes ispecific area, it becomes evident
that the mining activities in the indigenous homedk can cause many problems to the
indigenous populations. Above all, the exploitatiprocess can compromise the
indigenous traditional lifestyle and the regimetbé traditional land use. The next
chapters will demonstrate that the protection aflittonal indigenous lifestyle can be
considered a significant component of nationaldidgion on mining. However, amidst
the mining processes, big changes in the traditidifi@style of the indigenous
populations are unavoidable. For example, in a eesere a big deposit of natural
resources is found in an indigenous area, it wdndchardly possible to prevent the
damage to the indigenous lifestyle. Nonethelesdeadt economic damages for the
indigenous communities can be reimbursed. For pligpose national laws should
provide legal remedies to protect the indigenogits to land, acknowledging the rights

to reparation or compensation.

In this work, the term "remedy” does not have tlaene meaning as ’reparation”,
because the term "reparation” is used to descniye ane of the aspects of the concept
of "remedy”3 According to the UN Secretary-General who comnumieon the right
to reparation for victims of gross human rightslaiimns, the main aim of the reparation
from a human rights-based approach is to "rendsrge by removing or redressing the
consequences of the wrongful acts and by preverdgimg deterring violations®®
There are some features of the reparation that mestespected. First of all, the
reparation must be adequate; this means that trerateon is full, namely that the
reparation should remove all the effects of theustice, using all the necessary
measures (restitution, compensation, satisfactiwh rehabilitation). Furthermore, the
process of reparation must be effective in the eséhat it is efficient in removing the

suffered injustice (all type of injustice: econonseiritual, moral, social, etc.) and to re-

35 Lenzerini, 2008, p. 12
% van Boven TheoNote by the Secretary-General on the right to regfian for victims of gross
violations of human right€£/CN.4/1997/104.
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establish the existing situation before the expt@n?3’ In order to ensure adequacy and
efficiency in the reparation process, the remeriast be proportionate to the gravity of
the case and must be considered adequate andiveffegt the groups to which it is
addressed. Obviously, not all the types of repamatan ensure the same degree of
adequacy and effectiveness.

Amongst the different potential measures of repamahe most optimal is, perhaps, the
“restitutio in integrum”, given that there is a full re-establishment o thriginal
situation in this case. There is theestitutio not in integrum” in cases where it is
impossible to restore the situation at the exasttfas it was before the injustice. In the
last case, the reparation process consists of gimayia possibility for the injured party
or the community to return to a certain territorpigh is as close the original as
possible. These are the two types of reparatioh ¢basist in the restitution of the
original land or of the similar one. The othersnfierof reparation such as the monetary
compensations can be also invoked depending onahee of the act having violated
the right and on the perception of the intereswmarounity. For example, according to
Lorenzini, compensation is mostly inadequate totores justice in the case of
expropriation of the indigenous lands, considetimgf it is impossible to evaluate the

cultural damage that these populations have suffére

The right to compensation for the indigenous peop& a novelty in the area of
international law. It has been acknowledged onlythe last few decades, when the
principle of indigenous self-determination was gused by the authorities of those
states that had for centuries refused Ih particular, national courts recognised a lack
of strong justification for the principle dferra nullius” that the most of the European
countries have used in order to conquer the indigenterritories. Hence, there is

37 Lenzerini, 2008, pp. 12-13.

38 |bidem, pp. 14-15.

39 Joinet LouisQuestion of the impunity of perpetrators of humihts violations (civil and political),
UN Doc. E/CN.4/Sub.2/1997/20/Rev.1, paragraph 40.
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evidence supporting the claim that the indigenoespfes enjoy sovereignty on their

original lands, although they are under the sogetgiof the national stafé.

The right to land of the indigenous peoples meast bf all, that the indigenous
peoples can be moved from their lands to otherdamuy in exceptional situations,
unless the removal is agreed with the indigenowples. It is useful to underline that
ILO Convention No. 10% states in article 12 that “the populations conedrahall not

be removed without their free consent from theibitual territories except in

accordance with national laws and regulations éasons relating to national security,
or in the interest of national economic developmentof the health of the said

populations™?

Even if we assume that this article grants provecto the indigenous peoples, it was
strongly criticised because such a legal provisatiows the States to remove the
indigenous peoples from their lartisThis article 12 was replaced by article 16 of ILO
Convention No. 169, according to paragraph 2 ofcwhiwvhere the relocation of these
peoples is considered necessary as an excepticagume, such relocation shall take
place only with their free and informed consent.@féhtheir consent cannot be obtained,
such relocation shall take place only following eqmiate procedures established by
national laws and regulations, including public uimggs where appropriate, which

provide the opportunity for effective representatid the peoples concernetf’.

40 Lenzerini, 2008, p. 11.

41 The ILO Convention No. 107 was adopted in 1957 aad replaced only in 1989 with the Convention
No. 169. The Convention received strong critics dose it was oriented to the integration and
assimilation of indigenous people, given that itswiaunded on the assumption that the indigenous
peoples were temporary societies destined to diesappith the modernization.

42 |t is possible to consult the full text of the Gention at the web-site:
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:120:0::N0:12100:P12100_ILO_CODE:C10
7 (accessed on 18/3/2014).

43 Gilbert, 2006, p. 143.

4 The full Convention No. 169 is available at thiskl http://www.ilo.org/wcmsp5/groups/public/---
ed_norm/---normes/documents/publication/wcms_10q&#{accessed on 18/3/2014).
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It is useful to underline that the Sami of the Nor8tates have never been forcedly
removed or relocatetf The provisions enshrined by article 16 of ILO Cention No.
169 can be applied on the indigenous peoples ofh®ou America, where there have

been many cases of displacement.

It is important to notice the change of terminoldmtween the two ILO Conventions.
The term “removal”, used by ILO Convention No. 1@as changed into the word
“relocation” by the present ILO Convention No. 16Fhis is an important change,
reflecting the difference in the approach of the @onventions, i.e. a change from an
assimilationist approach to a protective apprdddh.this connection, Jose Martinez-
Cobo, Special Rapporteur of the Sub-Commissionrendntion of Discrimination and

Protection of Minorities, stated that:

“Whenever the removal of populations is necessaryah exhaustively justified
reason, the indigenous populations involved shdwdd moved to areas that
resemble their ancestral lands as closely as pessith fauna and flora of the
same type. The suffering of these populations shbel reduced to an absolute
minimum and any losses compensated. Unless naplrahomena make it
possible, their return to their ancestral landsuthalways be an essential part of
any plan.*’

Hence, the provision on the restitution of the laigthts of the indigenous peoples gets
more recognition on the international arena and dlsO Convention No. 169

emphasised this provision at article 16. In casésres the restitution of the land is
impossible, the state should provide a kind of censation (in term of payment of
money, another land or any other measures agre¢debyvolved parties). However,

the UN Committee on the Elimination of Racial Disgnation claimed that the mere
monetary compensation is not enough to be a fallery against the removal of the

indigenous peoples. In fact, in its General Recondagon No. 23, the Committee

45 There is only one case of relocation of Sami peofiie Skolt Sami case. However, this episode
happened during the Second World War, in a pagicabntext. For more information see: Suksi, 2008,
pp. 71-81, and the following web-site: http://wwansmuseum.fi/saamijiellem/english/historia.html
(accessed on 26/3/2014).

46 Gilbert, 2006, pp. 142-143.

47 Martinez Cobo Study on the Problem of Discrimination against gatious PopulationdJN Doc.
E/CN.4/Sub.2/1983/21/Add. 8, para. 558.
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claimed that “the restitutions of the lands musthee priority and only when this is not

possible the compensation will be uséd”.

This statement enshrined in the General Recommiendatimportant, also because for
many states a just compensation means providinthéomdigenous peoples a just price
for their land based on the market value. Howefggrthese peoples it is obviously not
enough, because it is impossible to evaluate theewvaf lands only in terms of market
value without considering the loss of culture am@ tifestyle of the indigenous

community?® Finally, it is useful to underline that also irethkJN Declaration on the

Rights of Indigenous Peoples there is a provisioronder to safeguard indigenous

people from removal to their land. Article 10 prdes the following:

“Indigenous peoples shall not be forcibly removeshf their lands or territories.
No relocation shall take place without the freepmpand informed consent of the
indigenous peoples concerned and after agreemejuisband fair compensation
and, where possible, with the option of retutfh.”
In this article is possible to note that only witie free, prior and informed consent
(FPIC) it is possible to relocate the indigenousgbes. Furthermore, the indigenous
peoples are entitled to have a fair compensatiohtia@ option of return must be taken
into account. We can say that this provision em&ariin the UN Declaration on the
Rights of Indigenous Peoples represents a stepafdnin the recognition of the

indigenous rights, given that 143 States vote@wotir of the Declaration.

2.3.The situation of the Sami in the Nordic States

2.3.1. Historical overview on the Sami right to land

According to Sillanpaa, in Sweden and Finland ltat time these two countries were

unified under the Crown of Sweden) the recognitainthe particular needs of the

48 General Recommendation of the Committee on theiriEtian of Racial Discrimination (CERD) No.
23, UN Doc. A/52/18, annex V, paragraph 5.

“Gilbert, 2006, p. 148.

50 Article 10, UNDRIP, 2007.
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peoples who inhabited the area known as Laplandobas defined in the legislation
since 1550. In particular, hunting, fishing anddatiag reindeer were recognized in the
legislation as sources of Lapp livelihood. In a hafilage, each family controlled and
used a specific area which documentary sourcesaes hereditary or tax land. The
Lapp tax was based on the fact that these land ateauld be taxed because of the gain
that Lapp people had by fishing, hunting, etc.hattland (in Finland some form of
Lapp tax was paid until the First World Wat).

Hence, while these peoples paid taxes for thed,lémeir right to land as well as the
ownership over the lands should have been recafnisethis respect, for instance,
Kaisa Korpijaakko, a professor of history at theiugnsity of Lapland, has conducted
many research projects with the aim to demonsttlasé the Sami peoples had a
legitimate title to their lands. The title of landhts is based on the fact that the law and

the case-law by many courts in Lapland had receglrisis situation.

Historically, Lapland was divided into six diffetemdministrative areas: Angermanland,
Ume, Pite, Lule, Torne and Kemi Laplands, which evdivided into Lapp villages.
These Lapp villages were, later on, divided amomfmis and families, later called
Lapp tax land$? This kind of division became also a way for thatetto exercise in
those lands a fiscal request and a judicial poWenust be underlined that the payment
of the Lapp taxes could apply only if ownershiglod Lapps to the land was legally and
officially recognisec? In this regard, it is recognised that the Samtrig their lands

was comparable with ownership.

That regime changed in the XIX century when Finlara$ detached from Sweden and
became a part of the Russia Empire. Basically thexe an important change in the
interpretation and in the practices of land adntiai®n in Northern Finland. For

example, references to the Lapp tax disappearen tine official records and in many

1 Sillanpaa, 1994, p. 42.

52 Joona, 2012, pp. 281-282.

53 Sillanpaa, 1994, p. 43.

54 To know more about this topic see: Joona Juhal 28. 367-393.
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cases the authorities started to ignore the existaf the land rights in question.
The new legislation did not take into account tightrof the Sami to these lands but,
given that none of these rights were abrogatedWy it is possible to say that the rights

of the Sami in Finland continued to exist in aestatlegal dormancy?

According to Korpijaakko the Sami progressivelyt ltteeir right to land also in Sweden.
Year after year, the central authorities opposedittisions of the local courts and took
steps to restrict their powers. For example, thei@o Governor ofVasterbotten
complained in the court against the Swedish cegmaernment and the restrictions of
his powers by the latter. The reaction of the goweent was that theasterbottercourt
could not make decisions in financial matters angmblence, the Sami who paid Lapp

tax could not go to the court as they did in thstffa

In Norway the situation was different, given thhere was a division in the Sami
community. This division concerned the Sami of twast whose main traditional
activity was fishing and the Sami of the interimho had practiced different forms of
traditional lifestyle and above all reindeer hushgrr’ During the XVI and XVII
centuries, the situation of the coastal Sami comiyuwmas quite different than that of
the other citizens. In fact, while Sami were paymgy the “Lapp tax” that was a
personal tax, the Norwegian settlers were payisg #ie land taxes. Furthermore, the
“Sami tax” was lower than the “Norwegian tax” ar tState recognized to the Sami

the rights of inheritance to the lans.

All these special rights and privileges were alta@dinNordlandin 1661. In Southern
Troms and NorthernTroms they were abolished in 1788However, the rights and
privileges of the coastal Sami were confirmed ir2@7n two legal documents (the

55 Korpijaakko, 1993, p. 17.

56 |bidem, p. 17.

5 Sillanpaa, 1994, p. 45.

58 |bidem, p. 46.

|t is useful to underline that until 1751 thereswao border between Norway and Sweden in Sami
territories. In fact only with the signed of thedi@i Codicil” in that year, the boarders were dealine
In addition, in this agreement Sami were recogn&edn ethnic minority that could continue to use t
lands without regards to the new borders.
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Charter of Rights for the Coastal Sami), that pdedito the Sami to continue their
traditional use of common lands for herding, humtand berry picking® Hence, it is

quite difficult to define the real situation of tBami at that timé*

What is true, for the past and in particular nowadas that farming, fishing and

hunting are seen by the State as typical activdfesll Norwegian citizens and for this

reason natural resources must be seen in a natontdxt. For example in this way the
Sami of the coast, with their traditional smallerats, have lost in the competition for
the resources with the bigger international grolip$act, amongst the relevant actors in
sectors like fishing, farming, etc., there is asty will to avoid protecting the special
Sami interests, which are considered peripherainab@conomically sustainable for the

management and the exploitation of the resoutces.

2.3.2. The two main cases about the Sami right to landhe Taxed mountainscase

and the Alta case

It is important to underline that until the receleicades the official opinion in Finland,
Norway and Sweden about the Sami right to land tivas when the government had
annexed those lands, it had taken possession aféid@ss lands” and only forty years
ago things started to change. In fact, in 1966amiroup of thelamtlandbrought a
case on the land ownership and usage since timemnomal against the Swedish state
(so called Skattefjallsmalet Taxed Mountains case”) to the Supreme Courtafdgn.
This was the first important case about the Samd End water rights and after 15 years,

in 1981, the case was solved by the Supreme CbGweden.

It is important to underline that the decision loé¢ tourt was unanimous (with only the

dissenting opinion of the judge Bengtsson regardisiging and hunting rights of the

%0 Sillanpaa, 1994, p. 46.

51 The difficulty to define the real status of then8af Norway in that period is due to the fact thatil
1814 Norway was an integral part of Denmark, frodd4 to 1905 Norway was in personal union with
Sweden and only since 1908 Norway is completelgprathdent.

52 |bidem, p. 47.
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Samif3. Basically, the Sami applicants wanted to see geised the ownership of
certain areas in the northern part of the provimicgamtland(known asSkattefjal) and
some adjacent properties known as “extended tae®b After a careful evaluation, the
Court decided that the legal situation in the aweas unequivocal before the
promulgation of the "Reindeer Grazing Act" of 18®6which it was stated that the
State was the owner of the Taxed Mountains anditjint of the Sami was limited to
right of use. Hence, in the opinion of the Couhe tSami could not request the
ownership rights because of their use since tinraemorial. The final verdict of the
Court was that the Swedish State was the owneneofTaxed Mountains and that the
claims of the Sami to ownership could not be snstfi*

Notwithstanding the fact that the decision was pagitive for the rights that the Sami
were claiming, many legal principles in favour be&tSami rights were written in the
verdict of the Court. In fact, the decision candaen as a victory of the Sami rights,
given that the Court stated that it was possibledquire title to land for reindeer

grazing, hunting and fishing. With this decisiohe tCourt rejected the position of the
Swedish Government that was against the possilditynomadic people to acquire
ownership rights. Furthermore, the Court declahed, teven if the Sami have no rights
other than those awarded by legislation on the d&teuntains, these rights of use can
be constitutionally protected in the same way asayship rights. Finally, also if this

does not mean that the Sami rights are protectethstgexpropriation, their rights

cannot be taken without compensation. It is impdrta underline that the Supreme
Court clearly stated that this decision was validlydor the county oflamtland so it

was not applicable to other claims by Sami in offeet of Swedef®

Another case connected with both the indigenoubtrig land and the economic
interests of the state is thdta case. Alta, one of the biggest municipalities e t
Finnmark County, in Norway, became famous in 19é8abise of the struggle of the

Sami against a government decision. In 1978, thevBigian Government decided to

53 |bidem, p. 90.
54 Ibidem.
% |bidem, p. 91.

21



build a hydro-electric dam on the Alta-Kautokeinger system. This project was
considerably smaller than the first one, given thatprevious project was supposed to

submerge the Sami village of Ma%e.

Notwithstanding that the second project was sméiian the first one, the Sami peoples
were concerned that this dam could have had an riangoimpact on the salmon
fisheries in the Alta River, as well as on the deer grazing. The opposition to this
project culminated with one of the largest civéalbedience cases ever had in Norway,
with hundreds of policemen who removed the dematmts from the project site.
The issue was brought to court and in 1982, theaesup Court of Norway stated that
the project could carry on, but the Sami had tigétrio receive a form of monetary
compensatiofi’ After the verdict of the national court, the issu@s brought also to the
Commission of the European Court of Human RighmtgheE. and G. v Norwagase.

In particular, two representatives of the Samigedious community claimed that they
suffered a violation of article 8 (right to respdot private and family life) of the
European Convention of Human Rights, due to thé ttaat the building of the dam
would compromise their traditional reindeer grazgrgunds. The Commission agreed
with the idea that traditional practices and indigies lifestyle could be seen as private
and family life, but found that the project was essary for the economic well-being of

the country. For this reason the application wadaded inadmissible.

Notwithstanding that the actions of the Sami in ¢barts were insufficient in order to
stop the construction of the dam, these actionsltezs in a number of meetings
between the Norwegian Government and the Sami algbeg, with the result that the
Government appointed two committees to discussctiitural issue and the legal
relations of the Sami peopl&These two committees were important for the bafth

the Sami Assembly in Norway in 1989 and for thepdihm of the Finnmark Act by the

Norwegian government in 20065.

%6 Solbakk, 2006, p. 165.

57 Sillanpaa, 1994, p. 92.

68 Solbakk, 2006, pp. 164-167.
% |bidem, pp. 168-170.
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2.3.3.The mining process in the Sami areas: between tréawnal and non-

traditional indigenous resources

In article 4 of the United Nations Declaration dre tRights of Indigenous Peoples
(UNDRIP), it is written: “Indigenous peoples, in egising their right to self-
determination, have the right to autonomy or sellegnment in matters relating to their
internal and local affairs, as well as ways and maefar financing their autonomous
functions”/%According to this article, the rights of the indigeis peoples to natural
resources and lands should be considered as anahiedigenous affair. Furthermore,
according to Mattias Ahréft,it should be useful to distinguish between twoetymf
natural resources: the traditional resources of itltigenous peoples and the non-
traditional resources that are in the areas ofgemlbus people. The expression
“traditional resources” means all kinds of naturekources that are used by the
indigenous peoples from centuries for their tradiél livelihood, while the expression
“non-traditional resources” implies all types ofsoeirces that are not used by the
indigenous peoples or that were not used in the f(@sove all oil and mineral
resources). According to Ahrén, the Sami have tlerifjht to manage their traditional
natural resources, while for non-traditional resesr that are in the areas of the
indigenous peoples, the Sami should have the tmletxert some influence regarding
the utilisation of these resources and also theulshhave the rights to have some
compensation. Finally, the Sami should have thhatrig give their binding opinion
regarding the utilisation of non-traditional resoes if the exploitation can damage their
land or compromise their lifestyf€.Hence, it is clear that participation in decision
making processes regarding the land rights (whidhbe analysed in the next chapters)

Is important in order to involve the Sami in thegasses of decision-making.

7 The full text of the UNDRIP can be consulted at isth web-page:
http://www.un.org/esa/socdev/unpfi/documents/DRIBiSpdf (accessed on 16/3/2014).

1 Mattias Ahrén is a Sami, now Chief Lawyer of tre® Council. In 2002 took up the position as Head
of the Sami Council’s Human Rights Unit. He hasrespnted the Sami peoples in many UN conferences
and other international meetings, e.g. during thecassful negotiations on the UN Declaration on the
Rights of Indigenous Peoples, and has also repesse®ami communities in cases relating to right to
land. He was also a member of the Expert Groupdiadted the Nordic Sami Convention.

2 Henriksen, 2011, pp. 9-10.
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3. The sources of international human rights law

on protection of the indigenous peoples

3.1.Protection of the indigenous rights under the ICCPR
3.1.1. The safeguards of the right to land and traditionallifestyle

The struggle of the indigenous peoples to be rdsednas a group with particular
features and needs has brought results only inldbke few decades, when ILO
Convention No. 169 and the United Nations Declaratin the Rights of Indigenous
Peoples were adopted. Before these two importat@rnational documents were
introduced, there had been very few legal instrusmemn the protection of the

indigenous peoples.

One of the legal instruments that can be invokedHe protection of indigenous rights
is the International Covenant on Civil and PolitiRaghts (ICCPRY.? adopted in 1966
and entered into force in 1976. In fact, therearkeast two provisions most explicitly
referring to the indigenous peoples in this Covénarticle 1 (self-determination and
use of natural resources) and article 27 (protectb minority groups). While the
relationship between self-determination, naturabteces and indigenous rights seems
to be clear, understanding the link between théeptimn of minority groups and the

protection of the indigenous peoples is in need wiore detailed explanation.

In this regard, it should be noticed that, untie tbompletion of the study on the
indigenous peoples by the UN Special Rapporteurtive Cobo, there was no legal
definition of “the indigenous peoples”. For thisasen, the indigenous peoples were

considered as a particular minority group. In fatthough considering the indigenous

The ICCPR is consultable at this link: http://ww¥vchr.org/en/professionalinterest/pages/ccpr.aspx
(accessed on 24/3/2014).
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peoples as a minority group was not exact, in tet puch a solution was the only way

to provide them with legal protection.

There has been a wide discussion on this topic geistholars, keeping in mind that
many groups of the indigenous peoples do not censittmselves a minority (although
they are numerically small) because they had beeffirst inhabitants of their territory.
On this regard Erica Irene Daes, the Chairpersqgp®adeur of the United Nations
Working Group on Indigenous Populations, stated ‘tinre is an important distinction
between indigenous peoples’ rights and minorityhtsg precisely because indigenous
peoples are not minorities*.

There is no unique definition of a minority in tildernational law. The most widely
recognised definition was elaborated in 1977 byf.@gfcancesco Capotorti, the Special
Rapporteur of the Sub-Commission on Prevention is€finination and Protection of

Minorities. According to that definition, a minaoyits:

“A group numerically inferior to the rest of thegulation of a State, in a non-
dominant position, whose members - being natioofthe State - possess ethnic,
religious or linguistic characteristics differinigom those of the rest of the
population and show, if only implicitly, a sensk swlidarity, directed towards
preserving their culture, traditions, religionlanguage.™

Another definition of a minority was elaborated tine UN Special Rapporteur Jules
Deschenes in 1984. He defined a minority as:

“A group of citizens of a State, constituting amarical minority and in a non-
dominant position in that state, endowed with Ethmeligious or linguistic
characteristics which differ from those of the amay of the population, having a
sense of solidarity with one another, motivatéanly implicitly, by a collective
will to survive and whose aim is to achieve egyakith the majority in fact and
law.”7®

7 Erica Irene Daes,Working Paper on the concept of ‘“indigenous peopleJN Doc.
E/CN.4/Sub.2/AC.4/1996/2.

S Francesco CapotortBtudy on the Rights of Persons Belonging to EtHRéigious and Linguistic
Minorities. UN Doc. E/CN.4/Sub.2/384/Rev.1, para. 568.

76 Jules DeschenesProposal Concerning a Definition of the Term ‘Miitgt. UN Doc.
E/CN.4/Sub.2/1985/31, para. 181.
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As we can see, these two definitions can be apphie¢ke indigenous peoples due to the
fact that many of them represent numerical mirgsitin the state where they live.
For this reason, the UN Human Rights Committeeknowledged the fact that persons
belonging to indigenous groups can invoke artidleo the ICCPR in order to obtain
legal protection of their rights. The article 27agantees the following:

"In those States in which ethnic, religious orglimstic minorities exist, persons
belonging to such minorities shall not be denteel right, in community with the

other members of their group, to enjoy their owlitwre, to profess and practice
their own religion, or to use their own languad®.”

This means that indigenous groups that are in amtynposition in the state can take
advantage of legal provisions established for thetegtion of minorities.
In particular, in its General Comment No. 23, thentdn Rights Committee claimed the

following:

“With regard to the exercise of the cultural rgiptrotected under article 27, the
Committee observes that culture manifests itselfimany forms, including a
particular way of life associated with the usdasfd resources, especially in the
case of indigenous peoples. That right may inclsuleh traditional activities as
fishing or hunting and the right to live in resesvprotected by lai? The
enjoyment of those rights may require positivealegeasures of protection and
measures to ensure the effective participation neémbers of minority
communities in decisions which affect theff.”

" The United Nations Human Rights Committee is cosepoby 18 independent experts nominated
by Member States. Its role is to monitor the impetation of the International Covenant on
Civil and Political Rights by the States that hawwigned it. For more information:
http://www.ohchr.org/en/hrbodies/ccpr/pages/ccprindspx (accessed on 24/3/2014).

78 Article 27, ICCPR, 1966.

® Regarding the right to live in reserves and othdigenous rights that can be protected by arfi@lef
ICCPR, could be useful to consult the chegelace Vs Canad&N Doc. CCPR/C/58/D/671/1995.

80 Human Rights Committee, General Comment No.23.

CCPR/C/21/Rev.1/Add.5. 26 April 1994. The full text available at the following link:
http://tbinternet.ohchr.org/_layouts/treatybodyentd/Download.aspx?symbolno=CCPR%2fC%2f21%2f
Rev.1%2fAdd.5&Lang=en (accessed on 24/3/2014).
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Regarding the protection of right to land and la@sburces, it is useful to point out the
case ofPoma Poma v. Pefit in which article 27 of the ICCPR was invoked id@r to
protect indigenous rights. This case is about atgilon of natural resources in
indigenous area. More precisely it concerns thesipdsgy to use water in indigenous
homeland, from where the government had decideddit@rt the main river.
The applicant, Ms. Poma Poma is a citizen of Pexdi & member of the indigenous
group Aymara that had been living in the Andesittay for more than 2000 years.
During many years, a lot of wells have been buiit this territory and the normal
direction of the main river was diverted, exertimgerious impact on the traditional
lifestyle of the Aymara that were living in thakear Ms. Poma Poma brought the case to
the Committee alleging that article 1, paragrapfright to freely dispose of natural
wealth and resources) and article 17 (right togoy of the ICCPR had been violated
by the state of Perif.The case was considered admissible; however then@itee
based the validity of the complaint on article 2The Covenant. In fact, article 1 of the
ICCPR could not be the subject of proceedings tsr#ue Optional Protocol No. 1 to
the ICCPR establishes that only individual complaints can demsidered by the
Committee, while the Committee did not consideickrtl7 of the ICCPR violated.

Although article 27 refers to individuals, it mus¢ seen as a provision that protects
individuals belonging to a minority group, in orderensure for those individuals the
opportunity to enjoy the particular culture of tlgrbup®* In particular, in this case, the
construction of the wells compromised the rightrld members of Aymara indigenous
community to enjoy their culture and live followintheir traditional lifestyle®®
Furthermore, the Human Rights Committee stated shah a big interference in the
traditional lifestyle of the indigenous peoples cdae justified only if the people
involved were included in the decision-making pssdn addition, it is not sufficient

81 Human Rights Committee Doc. CCPR/C/95/D/1457/26084 April 2009. The complete explanation
of the case is available at this link: http://wwenefsky.com/pdf/peru_t5 iccpr_1457 2006.pdf
(accessed on 8/4/2014).

82 Gocke, 2010, p. 343.

8 The full text of the Optional Protocol No. 1 toetHCCPR is available at the following link:
http://www.ohchr.org/Documents/Professionalintépesir-one.pdf (accessed on 10/4/2014).

84 See in particular paragraph 7.2 and 7.3 of the B&PR/C/95/D/1457/2006 of 24 April 2009.

8 Gaocke, 2010, pp. 343-344.
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for public authorities to merely organise a prionsultation, but to look for a “free,
prior and informed consent of the members of theroanity”.2® In this case, the
members of Aymara community were not involved ie thecision-making process.
The Peruvian Government did not initiate any stsidiieorder to understand the impact
of the construction activities on the indigenoue land, finally, no measures were
adopted in order to prevent the negative effedhefconstruction of the wells on the
indigenous well-being. Acknowledging that implensidn of the contested
governmental project had a serious impact on thigéamous lifestyle, the Human
Rights Committee found a violation of article 27tbé ICCPR by the Peruvian state.
With this verdict, the Human Rights Committee imgison the state of Peru an
obligation to provide effective and full remedies the victims and to adopt necessary

measures in order to avoid such violations in there8’

Regarding the concept of effective participatiord@cision making process, it is useful
to remember that article 25 of the ICCPR estabdisttee right to participate for
everyone®® Hence, the provisions enshrined in this articlea &® invoked by the
indigenous peoples in order to safeguard theirtrighparticipate in the conduct of
public affairs. There are other two internatiorredtruments that can be used to protect
the right of participation of the indigenous peapléhe UN Convention on the
Elimination of All Forms of Racial DiscriminationCERD)®® in which this right is
protected at article 5, and the UN Declaration lo# Rights of Persons Belonging to

National or Ethnic, Religious and Linguistic Mintes,? in which this right is

8 |bidem, p. 345.

87 |bidem, p. 346.

88 Article 25 of the ICCPR states: “Every citizen kliave the right and the opportunity, without asfy
the distinctions mentioned in article 2 and withautreasonable restrictions: a) To take part in the
conduct of public affairs, directly or through fheehosen representatives; b) To vote and to betedeat
genuine periodic elections which shall be by ursakrand equal suffrage and shall be held by secret
ballot, guaranteeing the free expression of théafithe electors; ¢) To have access, on genenalst®f
equality, to public service in his country”.

8 UN Convention on the Elimination of All Forms of#lal Discrimination, full text consultable here:
http://www.ohchr.org/Documents/Professionalintdeest. pdf (accessed on 15/5/2014).

% UN Declaration on the Rights of Persons BelongimdNational or Ethnic, Religious and Linguistic
Minorities A/RES/47/135. Full text consultable at het following web-page:
http://www.un.org/documents/ga/res/47/a47r135.fdatéssed on 25/3/2014).
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safeguarded at article®2However, no reference is made to the right to raartwy or

self-government of these persons. It is possibleaiothat the aim of this article 2 is to
provide persons belonging to minorities (and alsoihdigenous peoples in a minority
position in the State) with the right to expressitiopinions on those matters in which
they are involved®® Anyway, we must keep in mind that the decisionuse these

dispositions is based on the indigenous peopleB. murthermore, the fact that the
indigenous peoples can use legal provisions onmiynights must not have an adverse

consequence on the status of indigenous graups.

3.1.2. The protection of the right to self-determination n the jurisprudence of the
UN Human Rights Committee

The right to self-determination is a fundamentghtithat the indigenous peoples have
always invoked in order to get a recognition ofitheutonomy, as outlined at the
beginning of this chapter. In general, the rightséif-determination is a fundamental
principle of international law, recognised in mamportant international documents,
inter alia, in the UN Charter, in the International CovenamtCivil and Political Rights
(ICCPR) and in the International Covenant on Ecarpr8ocial and Cultural Rights
(ICESCR). In particular, the common article 1 of tiwvo Covenants guarantees that:

“1. All peoples have the right of self-determinatidy virtue of that right they
freely determine their political status and freplysue their economic, social and
cultural development. 2. All peoples may, for thewn ends, freely dispose of
their natural wealth and resources without prejdacany obligations arising out
of international economic co-operation, based uperprinciple of mutual benefit,
and international law. In no case may a peopledmided of its own means of
subsistence®*

91 Article 2 states: “2. Persons belonging to minesithave the right to participate effectively irtatal,
religious, social, economic and public life. 3. $tars belonging to minorities have the right to ipgorate
effectively in decisions on the national and, whapgropriate, regional level concerning the miryotit
which they be long or the regions in which theyeliin a manner not incompatible with national
legislation”.

92 Myntti, 2000, pp. 126-127.

9 |bidem, pp. 124-125.

9% Article 1, ICCPR and ICESCR, 1966.
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Notably, self-determination has many important dess, among other things, the
opportunity to freely dispose natural resourcesiclvhis one of the most important
issues for the indigenous world. Utilisation of ural resources is one of the reasons
why the States are reluctant to recognise the mglhe indigenous peoples to self-
determination. In fact, with such recognition th&at8s would lose the possibility to
exploit natural resources in indigenous areas witltonsequent loss of economic
income? Article 1 of the two Covenants enshrines that fedbples” have the right to
self-determination, yet there is no universallyegted definition of the term “peoples”
in international law. For the same reason, theraasuniversal definition of the
indigenous peoples. In this regard, it is also tha the indigenous representatives have
claimed that it is not necessary to elaborate d&fin of the indigenous peoples.
First of all, they made such a claim because s Way the peoples that feel themselves
as being indigenous can be excluded if the definits too restrictive; secondly, in the
absence of a definition of the peoples, it woultlm®necessary to invent a definition of
the indigenous people$.Erica Irene Daes, the Chairperson-Rapporteur eflihited
Nations Working Group on Indigenous Populationainsed that there is no difference
between “indigenous peoples” and “peoples”, giveat the only difference is that the
indigenous peoples were unable to exercise thgfit to self-determinatiofY.

Regarding the right to self-determination, it i®fus to underline that this right does not
run out with the notion of independence and theatwa of a sovereign state.
There are some cases in the jurisprudence of thélNan Rights Committee that deal
with the requests for recognition of the right telfsletermination by individuals.
A relevant case is theubicon Lake Band v. Canad@he case was brought to the Court
by Mr. Ominayak, the representative of the Lubi¢@ke Band, a Cree Indian Band
living in Alberta, Canada, where they live sincmei immemorial. They claimed that,
notwithstanding the Indian Act of 1970 and the Tyeaf 21 June 1899 concerning

aboriginal land rights in Northern Alberta, the gavment of Canada allowed the state

% Henriksen, 2000, p. 136.

% |bidem, p. 132.

9 Erica Irene Daes,Working Paper on the concept of ‘“indigenous peopleJN Doc.
E/CN.4/Sub.2/AC.4/1996/2, para. 72
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of Alberta to expropriate the land of the Lubicoakke Band for economic reason (gas
exploitation). For this reason, Canada was accugeuhve violated article 1 of the
Covenant. In this case the Committee has takeroagsposition in protecting the right

to self-determination. The Committee stated that:

“The question has arisen of whether any claim uradecle 1 of the Covenant
remains, the Committee’s decision on admissibitibtwithstanding. While all
peoples have the right of self-determination araright freely to determine their
political status, pursue their economic, social amdtural development and
dispose of their natural wealth and resources,tigsiated in article 1 of the
Covenant, the question whether the Lubicon LakedBaomstitutes a “people” is
not an issue for the Committee to address underCptional Protocol to the
Covenant. The Optional Protocol provides a procedurder which individuals
can claim that their individual rights have beealated. These rights are set out
in part Ill of the Covenant, articles 6 to 27, umive. There is, however, no
objection to a group of individuals, who claim tee similarly affected,
collectively to submit a communication about aliédgeeaches of their rights8,

Hence it is clear that, especially for the indigesopeoples, the right to self-
determination can be implemented not only under precondition of their

independence (the so-called external self-detetiomi but also with respect to the so-
called internal self-determination (i.e. the po#gijbto choose freely the system of
government). In this respect, one of the partidparf the UNESCO Expert Conference
on the Implementation of the Right of Self-Deteratian as a Contribution to Conflict

Prevention found that the right to self-determio@tcan include:

“guarantees of cultural security, forms of self-gowance and autonomy,
economic self-reliance, effective participatiorthat international level, land rights
and the ability to care for the natural environmesgiritual freedom and the
various forms that ensure the free expression aoiggiion of collective identity
in dignity”.°

Hence, from this report it is possible to note tthat right to self-determination can be

implemented in different ways that affect the lifiethe indigenous peoples and not just

with the creation of a new, independent State.

% L ubicon Lake Band v. Canad@€ommunication No. 167/1984 (26 March 1990). UDNc. Supp. No.
40 (A/45/40), paragraph 32.1.
% Van Walt, 1998, pp. 9-22.
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3.2.The efforts of the ILO in the area of protecting the indigenous peoples

3.2.1. The establishment of the ILO to the Convention No107/1959

The International Labour Organisation (ILO) is @gplised agency of UN that since its
creation under the Statute of the League of Natiomd undertaken studies on the
condition of the indigenous workers. In 1954, thermtnittee of Experts on Native
Labour opened a discussion about the integrationtfae artificial assimilation of these
populations, concluding that the cultural autonarhyhese groups had to be respected.
Also for these reasons the 1957 International LabGoenference adopted the
Convention No. 107°° on the Protection and Integration of Indigenous aimer Tribal

and Semi-Tribal Population in Independent Countries

Having been ratified by 27 states, the ILO ConvaniNo. 107/1957 was nonetheless
replaced by Convention No. 169 in 1989, given the that it has an assimilationist
approach to deal with indigenous issues. Howevenveéntion No. 107 is still valid in
those countries that have not yet ratified Conwentilo. 169'°* Convention No. 107
has taken an assimilationist approach and thitesr ©n the basis of the preamble, in
which is stated: “Considering that there exist iarious independent countries
indigenous and other tribal and semi-tribal popatet which are not yet integrated into
the national community”. This concept is reaffirmedarticle 1, while in article 2
governments are encouraged to integrate indigepeogle in the society. As it is
possible to notice, the aim of that Convention wasre than to protect the indigenous
peoples but, to integrate them into the societfeh® states. This approach was based
on the consideration that indigenous peoples wedeveloped groups and indigenous
culture would have disappeared once the progresgdwmve reached these grodpys.

10 The full text of the Convention No. 107 is congble at this link:
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:120:0::N0:12100:P12100_ILO_CODE:C10
7 (accessed on 28/3/2014).

101 The complete list of the States in which the Coie No. 107 is still in force is consultable here
http://www.ilo.org/dyn/normlex/en/f?p=1000:11300M0:11300:P11300_INSTRUMENT _ID:312252
(accessed on 28/3/2014).

102 Thornberry, 2002, pp. 330-331.
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ILO Convention No. 169, instead, has a protectppraach for indigenous rights and

faces the indigenous issues without discrimination.

There is no mention, in Convention No. 107, of tight to self-determination of the
indigenous peoples, yet in the Part 1l of the Coied (from article 11 to article 14)
we can find some provisions about the right to laimd particular, there is the
recognition of the ownership of indigenous peogd.(11) and the right to receive
compensation in case of removal (art. 12a). Howdhere is no mention of the right of
the indigenous peoples to use the resources thatefound in their territories, as well
as to the right to freely dispose of their natuesiources. As it will be pointed out in the
next paragraph, there is a big difference betwkesgé provisions and those enshrined in
Convention No. 169 regarding the recognition of #pé&itual value of lands for the
indigenous populations, the protection of indigenoenvironment, the right to
participate in the management of their resourcestlaa right to return in the indigenous
territory if it is possible® As we said before, the most important issue with\@ntion
No. 107 was its assimilationist approach. In tlégard, the report of the Meeting of
Experts on the Revision of the Indigenous and TrPapulations Convention No.
107/1957 stated that:

“The Meeting is unanimous in concluding that théegmationist language of
Convention No. 107 is outdated, and that the aafpdin of this principle is
destructive in the modern world. In 1956 and 19Bfen Convention No. 107
was being discussed, it was felt that integratida the dominant national society
offered the best chance for these groups to betaptne development process of
the countries in which they lived. This had, howewesulted in a number of
undesirable consequences. It had become a deg&rwmincept, in part at least
because of the way it was understood by governmbngsactice it had become a
concept which meant the extinction of ways of lifeich are different from that
of the dominant society. The inclusion of this ideahe text of the Convention
has also impeded indigenous and tribal peoples fekimg full advantage of the
strong protections offered in some parts of theweation, because of the distrust
its use has created among thefif”.

103 |pidem, pp. 333-334.

104 International Labour Office, Report VI (Bartial revision of the Indigenous and Tribal Pogtibns
Convention  No. 107/1957, 75" Session 1988. Consultable at this link:
http://www.ilo.int/global/standards/subjects-cowtey-international-labour-standards/indigenous-and-
tribal-peoples/lang--en/index.htm (accessed on/26131).
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Hence, it was clear to the Meeting of Experts ttha provisions enshrined in ILO
Convention No. 107 were not adequate to protedgémbus rights. Although the aim
of the Convention was to ensure a good protectiandigenous rights, in the reality it
was an integrationist document, also because ofiskethat the governments did of it.

For all these reasons, a new Convention was rdalise

3.2.2. The safeguards of the right to land and the rightto self-determination in
ILO Convention No. 169/1989

The revision of Convention No. 107 resulted in #uoption of ILO Convention No.
169. The new Convention was adopted in 1989 wii B&es in favour of it, 1 vote
against and with 49 abstentions. It entered intogf@n September 1991 and it has been
ratified by 22 countrie&?® Already the title of this new instrument suggedifference
from the approach of the previous Convention N@.. Mhile the Convention No. 107
is entitled the “Convention concerning the Protatind Integration of Indigenous and
Other Tribal and Semi-Tribal Populations in Indegemt Countries”, Convention No.
169 is called the “Convention concerning Indigenand Tribal Peoples in Independent
Countries”. Hence, it is clear that with Conventiblo. 169 there is a change of
approach and the indigenous peoples are seen popatations that must be integrated

in the State, but as peoples of the state that bmuptotected.

Firstly, it is possible to note that there is noravintegration” in the Convention of

1989, although the term was present in the prev@rs/ention No. 107. This is a good
indicator of the fact that the approach to the se#dhe indigenous peoples is different
in these two Conventions. Secondly, there is refsrdo “the peoples” but not to “the
populations” in the new Convention No. 169. Thegesaf the word “the peoples” was
the result of long negotiations, because many statre concerned with the link that

could be made between the terms “the people” aaditht to self-determinatiol?®

105 The complete list of the States that have alreadfied the Convention No. 169 is consultable here
http://www.ilo.org/dyn/normlex/en/f?p=1000:11300M00:11300:P11300_INSTRUMENT _1D:312314
(accessed on 28/3/2014).

106 Thornberry, 2002, pp. 342-343.
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For example, the representative of Argentina stathdt notwithstanding the
Argentinian government was not in favour to havs #ord in the Convention, it would
have accepted it only with a specific provisionliied in the Convention in which it
was affirmed that there was no relation betweensbil peoples and the right to self-
determinatiort®’ All requests of other governments resulted inclartil, paragraph 3,

which states:

“The use of the term peoples in this Conventiorlsia be construed as having

any implications as regards the rights which matacht to the term under

international law™%8
The change in the approach taken by the new CoioveMo. 169 is particularly
evident in its section dedicated to the land rightthe indigenous peoples (part I,
article 13 to 19). Article 13 of this instrumenatgts that the government must respect
the special relationship that indigenous peopleehaith their territories (also in the
collective aspects), in particular regarding thepamance of the cultural and spiritual
values. Equal importance is given to the recogmitd the right to ownership over the
lands that the indigenous peoples had usually eedugnd used during the centuries
(article 14). Precisely, article 14 make a clainowblands that the indigenous peoples
“traditionally occupy”i® Anyway, the term “occupancy” has not been fullgpected
in many states in their practices. For example, WA refused to recognise the
ownership of the indigenous peoples over the laatl they have historically occupied,
but only to the lands that they are currently ogang.*'° With regard to this issue, the
Manual to ILO Convention No. 169 proposes a comppsenbetween two extreme
points of view, i.e. the possibility of recognitiaf the right over the land historically
occupied and recognition of the right over the lgmdsently occupied. This solution
was proposed because the first point of view giwes much of a privilege to the

historical connection with the land, while the setdully denies the value of historical

107 International Labour Conference, Provisional Rd@B, Geneva, 86Session 1989, para. 36.

108 Article 1, paragraph 3, ILO Convention No. 169/298

109 Thornberry, 2002, pp. 351-352.

110 International Labour Office, Report IV (2 Apartial revision of the Indigenous and Tribal
Populations Convention No. 107/1957, 76" Session 1988. Consultable at this link:
http://www.ilo.int/global/standards/subjects-cowtey-international-labour-standards/indigenous-and-

tribal-peoples/lang--en/index.htm (accessed on/30131).
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occupation of the land. Furthermore, article 14haf Convention No. 169, guarantees
not only the right to ownership, but also the righpossession of the lands, given that it
is important for the indigenous peoples to underlime concept of possession of their
lands and not only the right to ownership. In fattis is an important difference
between Convention No. 107 and Convention No. §8&n that the first Convention
recognises only the right to ownership over thedéarwhile the second instrument
acknowledges the right of possession of lahdsin the English jurisprudence,
ownership implies title to land and full rights afanagement but not necessarily

possession, which can be seen as the enjoymeenefits that can belong to the owner

at equity**?

Article 15 of ILO Convention No. 169 is about thefection of natural resources that

could be found in indigenous territories. This@eistates:

“I — The rights of the peoples concerned to theirstresources pertaining to their
lands shall be specially safeguarded. These rigitkide the right of these

peoples to participate in the use, management @mskecvation of these resources.
Il — In cases in which the State retains the owmprsf mineral or sub-surface

resources or rights to other resources pertaincndands, governments shall
establish or maintain procedures through which ttegll consult these peoples,
with a view to ascertaining whether and to whatrdegheir interests would be
prejudiced, before undertaking or permitting anggrammes for the exploration

or exploitation of such resources pertaining tortteads. The peoples concerned
shall wherever possible participate in the benafitssuch activities, and shall

receive fair compensation for any damages whicki thay sustain as a result of
such activities ¥*3

It is an important provision, in the light of thact that Convention No. 107 was silent
about natural resources of the indigenous peopkgsen in conjunction with articles 6
and 7, article 15 of ILO Convention No. 169 prowdbe indigenous peoples with a
good mechanism of practicing participation in decianaking processes and in
management of natural wealth. Regarding this prawvjsthe Tripartite Committee of

the ILO Governing Body stated that:

111 Thornberry, 2002, pp. 353-355.
112 Berge, 2003, pp. 12-13.
113 Article 15, ILO Convention No. 169/1989.
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“When differing interests and points of view aresttke such as the economic and
development interests represented by the hydrooadeposits and the cultural,

social and economic interests of the indigenousplesosituated in the zones

where those deposits are situated, [...] the pamieslved seek to establish a

dialogue allowing them to find appropriate soluidn an atmosphere of mutual

respect and full participatiort'?

The content of article 15 of ILO Convention No. 188s strongly discussed during the
negotiation process between States and indigemuuesentatives. Many States argued
that natural resources should remain in the owngrshthe State, because they are
retrieved from the national territory. In contratte indigenous representatives argued
against the possibility of guaranteeing for them tight to land without recognition of
the right to natural resourceé$® Although the mentioned article 15 claims that
indigenous natural resources must be safeguardady mesearchers strongly criticise
this provision. In fact, in the ILO Convention, theis a distinction between right to
ownership over the lands and right to use natuzaburces, without ownership on
them?!*® For this reason, MacKay claims that article 16rig of the most inadequate of
the entire Convention No. 169. In fact, in the waat it is structured it is not sufficient
to prevent the indigenous lands from exploitatibnmatural resources and the following
destruction of indigenous homelandéindeed, during the activities of exploration and
exploitation there may be several types of problasi,environmental problems and

pollution on the area as well as serious healtblpro for the population.

This is the case ddgoni in which the military government of Nigeria wdkeged to be
directly involved in irresponsible oil exploitatigpractices in th@goniregion, without
consult the peoples that were living in those terigs.!'® Precisely, the Nigerian
National Petroleum Company (NNPC) formed a joinhtuee with Shell Petroleum
Development Corporation (SPDC). Their activities tine Ogoni region caused

11410 Governing Body, 282 session, November 2001, GB.282/14/2, para. 36.

115 Ulfstein, 2004, p. 27.

116 Doyle-Gilbert, 2011, p. 302.

117 MacKay, 2002, p.18.

118 Social and Economic Rights Action Centre (SERAC)d amnother v Nigeria
Communication 155/96, ACHPR 2001. Full case aviglab  here:
http://www.achpr.org/files/sessions/30th/comunimasi155.96/achpr30_155 96_eng.pdf (accessed on
27/6/2014).
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environmental degradation and health problems antbagOgoni people, due to the

contamination of the environmehf

In this regard, the African Commission on Human &abples’ Rights enshrined that
article 21 of the African Charter on Human and ResipRights, which is about the

right to dispose of natural resources, had bedateid!?° The Commission stated:

“The State party should not act arbitrarily in eiging the right to freely dispose
of its wealth and natural resources. The non-ppdimn of the Ogoni people and
the absence of any benefit accruable to them inetk@oitation of the oil
resources by the Nigerian government and the ailipamies were undoubtedly
contrary to Article 21 of the Chartet?*

As well pointed out by the African Commission, thevere two main violations in the
Ogoni case: the non participation of the Ogoni in theiglen-making process and the
absence of benefit for them. In fact, accordingh® ILO Manual to ILO Convention
No. 169, the government has the responsibilityegpect the provisions enshrined in the
Convention, above all to include the indigenouspbte®in the decision making process.
Furthermore, it is preferable to start the consioltabefore that a company starts an
exploration, in order to avoid economic loss foe tbompany. Once starting the
consultation, the indigenous peoples that can bectefd of the exploitation process
have the right to explain for which reasons shadtibegin an exploration in that land.
Notwithstanding the fact that the indigenous pesglie not have the right to veto, in the
consultation process they can reach an agreemeht the company, for instance
stipulating to use particular techniques during thloitation process in order to

minimise the damage for the environment, as wedigase for benefits?

119 Suksi, 2002, pp. 320-323.

120 Article 21, paragraph 1 of the African Charterkmman and Peoples’ Rights states: “All peopleslshal
freely dispose of their wealth and natural resasir@éis right shall be exercised in the exclusiveriest

of the people. In no case shall a people be depovd”.

121 Errico, 2011, p. 345.

122 Manual of ILO Convention No. 169, 2003, p. 40.
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This was the case of an area populated of SamNarway. In fact, in 1993 the
government of Norway granted a permit to the nmudtiional company Rio Tinto-Zinc,
allowing it to explore Sami areas. In taking theid®n, the Norwegian Government
did not consult the Sami Assembly of Norway nor Saere informed. First of all, the
Sami Assembly asked to the government to nulligy permit and as a consequence of
the refusal of the government to do it, the Sanmsehsbly contacted and started to
negotiate directly with the company. At the endila consultation the Assembly was
able to reach an agreement with the company, aicgptd which no mining activity

would have been started without the approval of3ami Assembly?

As for natural resources that could be found ingedous territories, article 16 of ILO
Convention No. 169 about the prohibition to the ogai of the indigenous peoples is
also of a significant relevance. This article ekshles that only if the removal is
unavoidable and under the precondition of the fpg@r and informed consent (FPIC),
the right to compensation must be applied. Theibibi$g for the indigenous peoples to
return to their lands in the future must be congdeand if the return is impossible they
should be provided with another land plot with #@mne value or with the monetary
compensation. The provision about the possibibtyeturn to the indigenous homeland
is important, because it was lacking from the Caotiee No. 107. Although
Convention No. 107 had some references to the lgbigsiof displacement of the
indigenous people€? Convention No. 169 is more “indigenous friendiyhich can be
noticed from its wordings. In particular, Conventidlo. 169 does not use the term
“removal”’, as Convention No. 107, opting for a mameutral term *“relocation”.
In addition, the new convention claims that theigedous peoples must be informed
about the relocation and must agree witltiFinally, Convention No. 169 introduces
article 17, guaranteeing that the traditional whgransmission of the right to land must

123 Manual of ILO Convention No. 169, 2003, p. 40.

1241LO Convention No. 107, article 12, paragraph ates: “When in such cases removal of these
populations is necessary as an exceptional meabne shall be provided with lands of quality aade
equal to that of the lands previously occupied lym, suitable to provide for their present need$ an
future development”.

125 Thornberry, 2002, pp. 356-357.
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be respected, article 18 that protects the indigem®oples against unauthorised use of

their lands, and article 19 regarding the regutatibNational Agrarian Programmé&?Z.

Concluding our analysis of ILO Convention No. 16& can say that, although this
Convention cannot possibly solve all the problerhghe indigenous peoples while
being unable to protect the interests of all thdiganous groups in the world, some
provisions enshrined in it are capable to improvme aspects of the indigenous life.
It must kept in mind that, if Convention No. 169implemented in due faith, it will

provide workable measures for protecting the rigtt the indigenous peoples,
safeguarding a self-governing regime, in which ¢hpsople can enjoy their cultural
rights, their right to land, natural resources, &inally, the fact that this Convention
has abandoned a paternalistic approach towardsrsiadding the indigenous rights

while taking a more indigenous friendly approacbutl not be underestimated’

3.2.3.ILO Convention No. 169 in the legal frameworks ofFinland, Norway and

Sweden

Of all the selected Nordic states, only Norway retdfied ILO Convention No. 169.
The reasons why Finland and Sweden have abstareedifferent. However, although
such a decision not to ratify ILO Convention No.916an be seen as a possible
avoidance of legal responsibilities regarding thietgxtion of the Sami indigenous
peoples, it must be kept in mind that Finland amee&n introduced other effective

measures for the protection of the Saffi.

Finland is not a state party to Convention No. h66ause of the dispute with the Sami
about land rights. In particular, the Sami argue &dficial recognition of their

ownership over the Sami homeland, while the Finr@&bvernment is reluctant to

126 |bidem, pp. 357-358.
127 MacKay, 2002, p. 19.
128 Joona, 2012, p. 172.
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provide such recognitiot?’ In fact, article 14 of the mentioned Conventiorsi@mes
that all the indigenous peoples have the rightvafi@rship over the lands that they have
traditionally occupied and for this reason the EhnGovernment has not yet ratified
the Conventiort?° Anyway, the Finnish Government has opened theud#on on the
possibility of ratifying Convention No. 169, andrfthis reason it allocated in 1999 a
special expert whose task was to prepare a repothe issues of land, water, natural
resources and traditional lifestyle of the Samierghare, however, no provisions about
the ownership of the lands in that report, neittlegre is any mentioning of the
possibility for Finland to ratify the Conventidft Basically, that report analyses the
provisions enshrined in Convention No. 169 andanamal legislation, proposing some

modifications to national legislation on land right?

After this report had been presented, the Finnighidtty of Justice decided that
Finland needed to conduct even more specific ssugiéore it could possibly ratify the
Convention. Dr Wirilander was appointed as a legadert with the task to conduct a
legal assessment of the regime of land ownershipersami homelands? In his study
Wirilander found no link between the Lapp villagasd the ownership over the lands
that they used, but he found clear evidence reggrtlhe existence of the family
ownership over the indigenous lands used for fighlmunting, and reindeer herding.
At this point the Ministry of Justice had decidedstart a research project in order to
study the land ownership and the land use in thieeeffinnish Lapland from a historical
and political point of view:3* However, even after this detailed study on thel lan
ownership in Lapland, Finland has not yet ratifildd Convention No. 169.
Anyway, the ratification of ILO Convention No. 1&¥ 2015 is one of the aims of the

current government (the proposal of the governrfarthe ratification is pending in the

129 The Sami Homeland is an area that includes theiaipatities of Enontekid, Inari and Utsjoki.
Notwithstanding the name, the Sami in this areaaarenority within the total population.

130 Myntti, 2000, p. 205.

131 pekka Vihervuori, Maahan, veteen ja luonnonvaroibeka peinteisiin elinkeinoihin kohdisuvat
oikeudet saamelaisten kotiseutualueella (Helsi@kieusministerion yleisen osaston julkaisuja 3/)999

132 Joona, 2012, pp. 179-180.

133 Jihani Wirilander: Lausunto maanomistusoloistaijden kehityksesta saamelaisten kotiseutualueella
(Helsinki: oikeusministerio 8. elokuuta 2001).

134 Joona, 2012, pp. 180-181.
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Parliament now), as stated in the Second NatiorpbR by the Government of Finland
of the UPR of the UN Human Rights Coun¢il.

The situation around implementing the indigenoughts is different in Norway.
The Sami issues in Norway had its culmination mAha case, between the end of the
1970s and the beginning of 1980. After that caspestial Commission was established,
with the aim to protect the Sami rights in the Neghan Lapland. The work of the
Commission was important for the Sami of Norwayegi that a provision regarding
the Sami was included in the Norwegian Constitutioh988 (art. 110a)*® Probably as
the result of the active work of that CommissiomgrMay was the first country that
ratified ILO Convention No. 169, in 199¢’

Although Norway was the first country that ratifi€@bnvention No. 169, there were
certain problems in the interpretation of the psawas of this Convention. In Norway
there was the dispute about the indigenous rightand, in particular those guaranteed
by article 14 of Convention No. 169. The Norweghimistry of Justice agreed with the
provisions enshrined in article 14, paragraph lualive recognition of the indigenous
rights of ownership and possession of the landshi#ae been traditionally occupied by
the indigenous communities. Nevertheless, the Mindid not undertake any measures
in order to identify those areas that had beenmedy as was established in paragraph
2. In practice, Norway has ratified the Conventibat without acceptingin toto” the
provisions of article 14. This view has been stigrgiticised by the ILO Committee of
Experts, although the ILO has no doubt about thedgtaith of the Norwegian

Government about the interpretation of the provisienshrined in article 748

135 Universal Periodic Review of the UN Human Rightsu@cil, 2012.

136 Article 110a of the Constitution of Norway stattisis the responsibility of the authorities oktiState

to create conditions enabling the Sami people #sgve and develop its language, culture and way of
life”.

137 Joona, 2012, pp. 181-182.

138 |LO Committee of Experts, Observation 1995, pampbrl?.
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The perspective of the Norwegian Government reggrdrticle 14 of ILO Convention
No. 169 was criticised not only at the internatioeael, but also at the national level.
In particular, many legal experts and the Sami Bigtommission complained against
the interpretations of the Government. For thissoeathe Commission released two
reports in 1997. The last of those reports, prepdrg the sub-committee of the
Commission, argues that although article 14 doé®bligate the State to give to Sami
any entitlements on the lands that they have toaditly occupied, the State must give
to them at least more power on that land. Pregigely Sami of Inner Finnmark (that
include the area of Karasjok, Kautokeino and Upfena) should have this right In
this regard, the Sami Rights Commission stated thwat.and and natural resources
should be transferred from the State to a new gwwental council (so called Finnmark
Land Management); b) the Sami Assembly should tengihe veto power when Sami

interests are in danger.

After a wide legal and political discussion, a kiths prepared with the aim to establish
the right of the Sami to manage their lands andr thatural resources in Finnmark
County4°On May 2005 the Finnmark Act was approved. Wiil thct, about 95% of
the area in Finnmark was transferred to the Finknmdrabitants with the creation of a
proper new agency, called the Finnmark Estate. eletiés Act is important for the
management of the Sami lands and natural resoumcé®rway. It is important to
underline that in the Act it is established that #tope and content of ownership and
usage held by Sami on the basis of the prescripgioimmemorial usage must be
identified.'*! The Act establishes also that there should be Rmmmark Land
Management Commission, an independent body govedipesi Board of seven actors
(three members are elected by the Finnmark Countyn€ll, three by the Norwegian
Sami Assembly and one is appointed by the Kingonriil) with the aim to supervise

the use of land and the management of natural ressi4?

139 |bidem, pp. 182-1883.

140 See annex No. 3.

141 Josefsen, 2007, pp. 17-18
142 Joona, 2012, pp. 183-184.
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As for Sweden, it has not yet ratified ILO ConventiNo. 169. However, this does not
mean that the Swedish Government has not addrésisgaroblem given that, in 1997,
a Commission was established by the Government thiéh scope to analyse the
Convention and point out the reasons why Swedemldhlbave ratified it. In the
conclusion of the so-called Heurgren Report of tb@nmission it is established that
Sweden could ratify the Convention if it was aldesblve some controversial issues
about right to land of Sami, in particular: a) Seredhould identify the Sami lands in
order to recognise Sami rights; b) the Sami mugtrbéected against any violations of
their reindeer husbandry rights; c) Finally, thenbaave the right to have enough land
for their needs, above all reindeer husbaritfty.

This case also demonstrates the problems concettmengghts to land. For this reason,
the Swedish Government decided to create a bouncamymission, composed by
experts of property law, in order to have a cleamnario and, after the evaluation of
the commission, discuss again the possibility tifyréhe conventiort** The aim of the
ratification of ILO Convention No. 169 was reitezdtalso in the Report of the Working
Group on the Universal Periodic Review, where iatest that “The Swedish
Government continued to study the ratificationlddIConvention No. 169

As we have tried to establish in this section,Nloedic states put a lot of effort in order
to ratify (in the case of Norway) or to start thregess of ratification of ILO Convention
No. 169 (Sweden and Finland). The main problem rokgg the ratification of this
instrument is the recognition of the right to lanthnsidering the fact that the
Convention is legally binding and the states aréigell to respect the provisions
enshrined in it. Perhaps, this is another reasoyn tiw States are so reluctant to ratify
this instrument and why the approach of the UN Bmation on the Rights of
Indigenous Peoples is different, given that thel@ation is not legally binding. In fact,
all the three Nordic States have voted for the &ration.

4Ibidem, pp. 184-185.

144 |bidem, p. 186.

145UN Doc. A/HRC/15/11, Report of the Working Group the Universal Periodic Review, paragraph
19.
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3.3.The UN Declaration on the Rights of Indigenous Pedgs: a step forward to the
recognition of the right to self-determination andthe right to land of the

indigenous peoples

The United Nation Declaration on the Rights of gehous Peoples was adopted in
September 20078 This Declaration points out an important developtmegarding the
protection of the rights of the indigenous peojtethe entire world, taking into account
that 143 states voted in favour of it, 11 statestaibed, and only 4 were against of the
adoption of this Declaration (Australia, CanadaywiNgealand and USAY However,
we must keep in mind that the presence of such dabion, which is not legally
binding, cannot solve all the problems of the ietigus peoples, because the rights
enshrined in this document could go against nakiorarests (above all, such rights
which regard the exploitation of resources in iedigus lands)?® In this regard, it
should be underlined that the Declaration is naloaument that clearly favours the
position of the indigenous peoples; rather it représ a compromise between the text

proposed by the indigenous peoples and the reqoktts state members of the UN.

The Declaration faces real problems of the indigengeoples, such as the right to self-
determination and prohibition of discrimination. fiact, after having once conquered
their lands, the colonizing countries destroyedgadous political, social and religious
institutions thus denying the possibility to recmsgnthe right to indigenous self-
determination. The States started the processsohdation of the indigenous peoples,
while denying these peoples equal treatment witlerst For these reasons, one of the
aims of the Declaration is to ensure for the ind@es peoples their right to maintain
their own institutions, cultures and traditionsvesl as the protection from any kind of
discrimination in many areas (i.e. education, emyplent, health}*®

146 UN Resolution A/61/295. Full text of the Declaoati consultable here: http://www.un-
documents.net/a61r295.htm (accessed on 6/4/2014).

147 Daes, 2011, p. 36.

148 Burger, 2011, p. 41.

149 |bidem, pp. 42-43.
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One of the main problems during the process of tatimns of the Declaration was
related to the right to self-determination. Howeweemprovision regarding the right to
self-determination is included in the UN Declaratmf 2007. This is a success for the
indigenous peoples, although the Declaration is lagally binding. Yet, the non-
binding nature of the 2007 indigenous Declarat®among the reasons why the States
agreed to keep the right to self-determinatiorhia document. Anyway, the acceptance
of this provision by the States represents an itapbidevelopment: states are changing
their views about the right to self-determinatidrgm a right applicable to peoples
under colonial domination to a right applicableotber peoples, such as the indigenous
peoplest> Article 3 of this Declaration states that:

“Indigenous peoples have the right to self-deteatiam. By virtue of that right
they freely determine their political status areefy pursue their economic, social
and cultural development??

Moreover, article 4 of this document provides théofving:

“Indigenous peoples, in exercising their right étf-sletermination, have the right
to autonomy or self-government in matters relatiogtheir internal and local
affairs, as well as ways and means for financimiy tutonomous functiong?2

Notably, these two articles are explicit in guaemng self-determination for the
indigenous peoples. However, the right to selfiaeiation is understood by this
Declaration in its internal sense, which becomades\ after reading of the provision
of article 41*3The reason why it is possible to affirm this isicke 46, paragraph 1,

according to which:

“Nothing in this Declaration may be interpretedraplying for any State, people,
group or person any right to engage in any actieityo perform any act contrary
to the Charter of the United Nations or construschathorizing or encouraging
any action which would dismember or impair, totatlly in part, the territorial
integrity or political unity of sovereign and indeplent States'®

150 Quane, 2011, pp. 259-260.
151 Article 3, UNDRIP, 2007.
152 Article 4, UNDRIP, 2007.
153 Quane, 2011, pp. 264-265.
154 Article 46, UNDRIP, 2007.
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The presence of this provision in article 46 must seen in the context of the
compromises which led to the adoption of the Detian. In fact, although the majority
of the indigenous peoples do not understand tiigdit to self-determination as giving
them a possibility to secede from the state, tagestdo not want to give to indigenous

such a possibility, taking into account the potanisk it can bring for national unity?®

Related to the right to self-determination, thege the right to land, which is
fundamental for the indigenous peoples. ArticleoRthe Declaration states that:

“Indigenous peoples have the right to maintain atrdngthen their distinctive

spiritual relationship with their traditionally owd or otherwise occupied and
used lands, territories, waters and coastal seh®idner resources and to uphold
their responsibilities to future generations irsttégard.*°®

This article is significant for the indigenous pksp because it is the first time officially
recognised of that particular relationship whick thdigenous peoples establish with
their traditional territories as well as the recitign of their inter-generational approach
to their landg>’

Directly related to the right enshrined in arti@®g, there is another fundamental right
for the indigenous peoples, recognised in artideoR the Declaration: the right to

ownership over the land. The provision states:

“l - Indigenous peoples have the right to the lanésitories and resources which
they have traditionally owned, occupied or otheeanised or acquired.

Il - Indigenous peoples have the right to own, ueselop and control the lands,
territories and resources that they possess bymeafstraditional ownership or

other traditional occupation or use, as well as¢hwhich they have otherwise
acquired. Ill - States shall give legal recognitimmd protection to these lands,
territories and resources. Such recognition shaltdnducted with due respect to
the customs, traditions and land tenure systemgshef indigenous peoples
concerned **®

155 |bidem, p. 266.

156 Article 25, UNDRIP, 2007.
157 Doyle-Gilbert, 2011, p. 294.
158 Article 26, UNDRIP, 2007.
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We can see that this article 26 attempts to safelgihe right to land for the indigenous
peoples without opening a discussion about the mgaoi this concept. In fact, there is
a big debate in academic literature regarding teammg of the right to land for the
indigenous peoples and whether this right impliesership or both, ownership and the
right to use the land. As it is possible to seenfrarticle 26, the Declaration includes
both, the right of ownership and the right to use flands, in the right to lands of the
indigenous people¥?® Despite the fact that article 26 of the analyseetl@ration
recognises the right to ownership and the rightige the indigenous lands, we must
underline that this right is valid only for therigories which are presently occupied by
the indigenous peoples. Although paragraph 1 o€lar26 of the 2007 Declaration
states that “indigenous peoples have the rightheo lands, territories and resources
which they have traditionally owned, occupied ohestise used or acquired”, its
contents are ambiguous, given that they do nota@xpi the right to land is a right to
use, to ownership or to control the indigenous $aridhis lack of clarity is probably the
result of a compromise, according to which natidegislation should define which
type of rights the indigenous peoples will haveareghg the lands that they have
traditionally owned or used in the pa&t.

We can see that in the two articles (25 and 2@gtisethe reference to lands as well as
to resources that can be found in those landsatticplar, paragraph 2 of article 26
recognises that the indigenous peoples have “tie to own, use, develop and control
the lands, territories and resources” in theint@nies. Probably, the negotiation process
regarding this provision was quite difficult, givémat it was necessary to find a balance
between the state economic interests for the dpredat of the nation and the rights of
the indigenous peoplé8! It is useful to underline that the protection bé tright of
ownership and use of traditional lands of the iedigus peoples should be seen in the
context of the protection of their cultural, socald economic integrity. For instance,

the former UN Special Rapporteur Erica Irene Da&t®s in this respect that:

159 |bidem, p. 297.
160 |pidem, p. 298.
161 Errico, 2011, pp. 329-331.
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“the developments during the past two decades ternational law and human
rights norms in particular demonstrate that theve rexists a developed legal
principle that the indigenous peoples have a ciecright to the lands and
territories they traditionally use and occupy ahat tthis right includes the right to
use, own, manage and control the natural resodiocesl within their lands and
territories.’t62

Regarding the right of the indigenous peoples owatural resources, the Inter-
American Commission on Human Rights has taken éweamle. The decisions of this
Commission are important because are based omatienale adopted in the UN
Declaration regarding the right over natural resesrof the indigenous peopféFor

instance, in the casAwas Tingni Community v. Nicaragtfathe Court, based his

decision on article 21 of the American ConventiorHuman Right€®, stated that:

“Property can be defined as those material thingshvcan be possessed, as well
as any right which may be part of a person’s patnyn that concept includes all
movables and immovables, corporeal and incorpoeéahents and any other
intangible object capable of having vald€®”

This position of the Court was strongly reaffirmigdthe caseSaramaka People v.
Suriname In this case the State was alleged to not haadgpted the necessary
measures to safeguard the right to use and enjayohéime lands that the Saramaka has
occupied since immemorial time and to have violdkedright of ownership over these

lands of this people. The Court stated:

162 Erica-Irene Daes, Final Report of the Special Ragpir,“Indigenous peoples’ permanent sovereignty
over natural resources”UN Doc E/CN.4/Sub.2/2004/30. Consultable at tmik: http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G04/149/26/PDF/G04149262@tfenElement (accessed on 9/4/2014).

163 Doyle-Gilbert, 2011, p. 303.

164 The Awas Tingni Community brought the state ofaMagua to the Court alleging that Nicaragua has
not adopted effective measures to guarantee the tigproperty of the Community to its lands and
natural resources and because it released a cantesslands of the community without its assent.

165 The full text of the American Convention on HumRights is available at the following web-page:
http://www.oas.org/dil/treatiesB-32_American_Contien_on_Human_Rights.pdf (accessed on
22/5/2014).

166The Mayagna Awas Tingni Community v. Nicaragliadgment of 31 August 2001, Inter-American
Court on Human Rights, No. 79 (2001), paragraph .144ull text available here:
http://www1.umn.edu/humanrts/iachr/AwasTingnicasall{accessed on 22/5/2014).
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“[...] the right to use and enjoy their territory widibe meaningless in the context
of indigenous and tribal communities if said righere not connected to the
natural resources that lie on and within the [ardht is, the demand for collective
land ownership by members of indigenous and trgedples derives from the
need to ensure the security and permanence ofdbtweirol and use of the natural
resources, which in turn maintains their very whijfe.” 167
This decision is a cornerstone for the indigencemptes, given that is enshrined that it
IS meaningless to recognise the right to land efitldigenous peoples without giving
them also the opportunity to enjoy the right oveeit natural resources. Furthermore,
with such a decision, the impact that exploitatddmatural resources can have on the

survival of indigenous community is recogniséd.

In order to protect and ensure the realisationhaf tight to territories, lands and
resources, the free, prior and informed consentG}-6f the indigenous peoples should
be fulfilled.!®® Regarding the FPIC and the right to lands, teiggand resources,

article 32 of the Declaration states:

“l - Indigenous peoples have the right to determamel develop priorities and
strategies for the development or use of their dand territories and other
resources. Il - States shall consult and coopénageod faith with the indigenous
peoples concerned through their own representatstégutions in order to obtain
their free and informed consent prior to the appl@f any project affecting their
lands or territories and other resources, partibulan connection with the

development, utilization or exploitation of mineralater or other resources. Il -
States shall provide effective mechanisms for arsl fair redress for any such
activities, and appropriate measures shall be takenmitigate adverse

environmental, economic, social, cultural or spaltimpact.®’®

According to this article, in particular paragraphthe FPIC is not just necessary in
order to prevent exploitation of natural resourtem outside, but it has a fundamental

importance in order to guarantee the developmenh®findigenous peoples. We can

say that the FPIC is established, in article 32hasnost important instrument to realise

167 Saramaka People v. Surinandeidgment of 28November 2007, -American Court on Human Rights,
paragraph 122. Full text available here: http://weanteidh.or.cr/docs/casos/articulos/seriec_172piffy
(accessed on 22/5/2014).

168 Doyle-Gilbert, 2011, p. 303.

169 |bidem, pp. 303-304.

170 Article 32, UN Declaration on the Rights of Indigeis People, 2007.
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the right to development of the indigenous peopleslso the Tripartite Committee of

the ILO Governing Body expressed itself on indigenparticipation, saying that:

“In order for consultation to be effective, suf@ait time must be given to allow
the country’s indigenous peoples to engage themr decision making processes
and participate effectively in decisions taken imanner consistent with their
cultural and social traditiong’?
As it is easy to understand, the debate about thieagement of natural resources in
indigenous territories is not easy and become roongplex when we start to talk about
the subsurface resources in indigenous areas.idnregard, it must be noticed that
indigenous representatives tried in several waysttoduce into some articles of the
Declaration a provision on the ownership of suleefresources (in particular in
articles 25 and 303/ Anyway, this proposal did not find the approval thfe
delegations of several states and for this reasovas not put in the Declaratioft.
The following articles of the analysed Declaratiefer to the management of lands and
resources in indigenous areas (article 27), thepemsation that indigenous people are
entitted to receive in case of relocation (arti@8), protection of indigenous
environment (article 29), protection against miltactivity in indigenous areas (article
30) and the right to cultural heritage (article.31)

In conclusion of this chapter we can say that,caltfin the UN Declaration is not a
legally binding document, its adoption is importémt indigenous rights. In particular,
not only Courts started to look at the provisionsheined in it, but also multinational
corporations have started to consider them. Notablyporations consider the
consultation process before the beginning of thetivities as a useful instrument in
order to avoid risks of loss of money and time asllvas the protection of the
indigenous peoples’ cultural integrity as a righiatt must be ensured to these

peoples!’™

171 |bidem, p. 314.

1721LO Governing Body, 282 session, November 2001, GB.282/14/3, paragraph 79.
173 UN Doc. E/CN.4/2004/WG.15/CRP.4, 14 October 2004.

174 Errico, 2011, pp. 340-341.

175 Errico, 2011, p. 356.
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4. Mineral Acts of Finland, Norway and Sweden:
compliance with the international law standards

on protection of indigenous rights

4.1. The Mineral Acts of the three selected Nordic State
4.1.1.Finland, a complete Act for the Sami rights

Introducing an effective legal regulation of thening process is important in order to
prevent possible violations of indigenous rights.plarticular, due implementation of
such legislation is significant for the protectiohthe Sami rights. A short analysis of
the provisions of the Mineral Acts in the three diorcountries entailing the protection
of the Sami peoples is presented in the beginnirigi® chapter. Further in this chapter
a comparison between the obligations enshrined hm national law and those
established in the international law will be dofié&e final aim is to point out if the

provisions enshrined at the national level areigefit to grant a good protection to the
Sami rights also in those states that have notagdied ILO Convention No. 169 (like

Finland and Sweden).

Finland adopted the new Mining Act in June 2011 ,substitution of the previous
Mining Act of 1965 One of the most important innovations of the 2adtlis shifting
the authority to deal with the mining issue: frohe tMinistry of Employment and
Economy to the Tukes (Finnish Safety and Chemiggrnty). Now all the permits and
licenses are granted by the Tuk&<n comparison with the former Mining Act, the
new 2011 Act takes more extensively into accouatrtghts and the responsibility of
the parties involved in the process of mining,ehgironmental issues, and the rights of

the landowners and gives more power to the muritigs in order to allow the

176 pwC, 2012, p. 8.
177 New Mining Act and gold panning permit, http://askfi/en/Branches/Mining/Gold-panning/New-
Mining-Act-and-gold-panning-permit/ (accessed os/2014).
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stakeholders to influence the decision-making @sté@ The new approach of the 2011
act is evident also as regards the protection afejgarding of Sami rights. Already

Section 1 of Chapter 1 establishes that:

“The activities referred to in this Act shall beaptied in the Sami Homeland,

referred to in the Act on the Sami Parliament (2995), so as to secure the rights
of the Sami as an indigenous people. This adaptatall pay due attention to the
provisions of the Skolt Act (kolttalaki 253/199&)ncerning the promotion of the

living conditions of the Skolt population and Skafta, opportunities for making

a living, and the preservation and promotion of$kelt culture™’®

This is a strong provision and can be seen asdimplete recognition of the Sami rights
as indigenous peoples as is stated in the Finngstst@ution of 1999 (Section 17 and
121)101t is important that also the Skolt Sami are mamed in this section and this
statement can be seen as a further step of ther@oeat of Finland towards the
recognition and the protection of the three différ&ami groups living in Finland.

Section 12 (Notification of field work and consttion in the exploration area) contains

another provision dealing with the Sami and Sketigdes. It states:

“Moreover, a notification must be submitted to ®@mi Parliament in the Sami
Homeland, the appropriate local reindeer ownersoeaigtions within an area
specifically intended for reindeer herding as dtaped in the Reindeer Husbandry
Act (a special reindeer herding area), and tolagel meeting of the Skolt people
in the Skolt area referred to in the Skolt act tiaddiki 253/1995) 181

Also in this case it is possible to note that tB& 2 Act allows a broader protection of
the Sami. A similar obligation to notify the authi@s about the field works in the gold

panning area is enshrined in Chapter 4, SectiowRith states:

178 Mining news, http://www.investinfinland.fi/artickénews/mining/finlands-new-mining-act-comes-
into-force-at-the-beginning-of-july/49-321 (accedsm 10/5/2014).

7% Finnish Mining Act, 2011, Chapter 1, Section 1. lIFutext available here:
http://www.finlex.fi/en/laki/kaannokset/2011/en2@BP1.pdf (accessed on 30/4/2014).

180 The full text of the Constitution of Finland is alable at the following web-page:
http://lwww.finlex.fi/fi/laki/kaannokset/1999/en190931.pdf (accessed on 30/4/2014).

181 Finnish Mining Act, 2011, Section 12.
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“In writing, the gold miner must provide advancdification to the authority or
institution responsible for management of the akall field work that could
cause damage or inconvenience. Moreover, notifinaghall be submitted to the
Sami Parliament in the Sami Homeland, to the apfategplocal reindeer owners’
associations in a special reindeer herding aredipato a village meeting of the
Skolt people in the Skolt area, as relevant. Furtinevisions on the notification
procedure may be given by government dectée.”

In addition, regarding the gold mining area, Set80 stipulates that:

“The mining authority shall inform the following abt the final inspection: the
gold miner and the authority or institution respbles for management of the
area; within the Sami Homeland, the Sami Parliamsithin the Skolt area, the
Skolt village meeting; and, within a special reiedéherding area, the local
reindeer owners’ association$?

References to the safeguards of the Sami rightdedound in the Part Il, Section 5 of
the 2011 Mining Act which refers to the permit pgdares. When it comes to the Sami
rights, Section 38 enshrines precise obligatioike the evaluation of the impact that a
mining activity can have on that area and consideasures in order to decrease and
prevent damage) that must be applied in the Samdiand, in the Skolt Area and in
the special reindeer aré.It is interesting to notice that this provisioratsss that the
permit authority must co-operate with the Sami iBarént, the reindeer herding
associations and the institution responsible ferrttanagement of the area. Beyond the
fact that the provision enshrined in this Sectiafeguards in a good way the interests of
the Sami, the most important thing is that thisvgion points out the will of the State

to co-operate with the Sami also in the decisiokintaprocess.

In addition, it is useful to underline the provisgenshrined in Chapter 6, Section 50.
This Section, in line with the previous one, colbklconsidered as a milestone for the
protection of Sami rights in the Mining Act. Itimportant because establishes that it is

not possible to grant a permit (exploration, minorggold permit) if this permit could

182 Finnish Mining Act, 2011, Section 27.
183 Finnish Mining Act, 2011, Section 30.
184 Finnish Mining Act, 2011, Section 38.
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compromise the traditional Sami lifestyle and theiiture®® The protection of the
Sami people as an indigenous people is reaffirmed i@ Sections 51, 52 and 54.
In the final part of the Mining Act we can find tpeovisions regarding the rights of the
Sami to be informed about the conclusion of theimgiractivity (Chapter 15, Section
146), but the most important provision is enshrimedSection 165. This Section is

about the right of appeal and it states:

“A decision on an exploration permit, mining pernot gold panning permit; a

decision to extend the validity of said permit;ecidion on its expiry, amendment,
or cancellation; or a decision to terminate minaagivity may be challenged by

way of an appeal by the following: [...] the SamilRenent, on the grounds that
the activity referred to in the permit underminég tights of the Sami as an
indigenous people to maintain and develop their tamguage and culturé®®

This is a strong provision that gives to the SaariiBment the opportunity to challenge

every decision regarding the mining activitieshiése decisions could allegedly threaten
the Sami traditional lifestyle. It is useful to wartine that the right of appeal of the Sami
is also enshrined in the Water Act of 2011, in Gaap5, Section 287

4.1.2.Norway, a focus on the Finnmark area

The new Norwegian Mineral Act was adopted in 2040, as the Finnish Mineral Act,
it introduced some new obligations regarding thetemtion of the Sami living in
Norway!88In Chapter 1, Section 2, it is stipulated that tinedamentals Sami rights,
their culture and their lifestyle in the process using mineral resources must be
respected® Section 10, establishes that the party involvedhi@ research of ore
deposits must inform the landowners at the latastweek before the beginning of the

185 Finnish Mining Act, 2011, Section 50.

186 Finnish Mining Act, 2011, Section 165.

187 Finnish Water  Act, 2011, Section 2. Full text  dafdlie here:
http://www.finlex.fi/fi/laki/lkaannokset/2011/en2004387.pdf (accessed on 11/5/2014).

188 Speight-Shabazz, 2013, pp. 1-2.

189 Norwegian Mineral Act, 2009, Section 2. Full textonsultable at this link:
http://www.regjeringen.no/upload/NHD/Vedlegg/lovaiheralsact_translation_may2010.pdf (accessed
on 11/5/2014).
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research® However, if the research will be in the Finnmarkag the seeking parties
must inform the Sami Parliament, the Finnmark Estatd, if it is possible, also the
Sami village (so-called ‘Siida’, which is the tradhal Sami local community and can
be seen as the basic organizational unit for laogde herding}®! As is stipulated in the
Finnmark Act, the Finnmark Estate is an independegal entity which aim is to
administer the lands and natural resources in itenfark ared® The Finnmark area is
the northern part of Norway?:where around 74000 persons live, most of whom are

Samil®*

In Chapter 4, Section 13, which is about the regue$ exploration permits, it is
established that “in Finnmark, the Directorate ahidg shall inform the landowner, the
Sameting (the Sami Parliament), the relevant aceeidoand district board for reindeer
management, and the municipality of the pertfitSection 17 of the same chapter,
which is about the exploration of natural resouiogtie Finnmark area, establishes that
the parties involved in the mining process musetak the possible measures in order
to assess whether the exploitation of the resourcdbe Sami indigenous area can
possibly affect the Sami interests. The same Sedstablishes that such permission
may be refused if the exploitation of natural resea will be against the interests of the
Sami living in that are®® Finally, in Section 18 it is stipulated that iretiFinnmark
area the parties involved in the exploitation pescenust give “written notice to the
Sami Parliament and the relevant area board anttictifooard for reindeer

management®’

190 Norwegian Mineral Act, 2009, Section 10.

¥l sara, 2009, p. 153.

192 Finnmark Act, 2005, Chapter 2, Section 6. Full ttexavailable here:
http://www.galdu.org/govat/doc/the_finnmark_act_dat june_2005 no_85.pdf (accessed on 5/6/2014).
193 See annex No. 3.

194 \Ween-Lien, 2012, p. 96.

195 Norwegian Mineral Act, 2009, Section 13.

196 Norwegian Mineral Act, 2009, Section 17.

197 Norwegian Mineral Act, 2009, Section 18.

56



There are several provisions about the protectiothe Sami rights as well as many
provisions are established for the regulation @ mhining activities in the Finnmark
area in the analysed act. However, no referencesnade to the Coastal Sami. The
majority of the Coastal Sami live in the inner pafrthe fjords; their economy is based
on fishing, hunting and animal husbandry (so calfeskarbonden— fishermen
farmer)1°® The Coastal Sami can be considered a differentpggiven the fact that, in
the early 1% century, the Mountain Sami #farasjok started to consider that group of
Sami as‘daca’.**® This word indicated persons that are not Sami wih@omes to
their behaviour, outlook and activities. The CoaSiami have gone through a strong
Norwegianizatio®° process and now they live on the coast of Nortidonway and
they are considered a population with Sami origing, not as other Sarffi* Perhaps
this is one of the reasons why there are no sppomlisions on their safeguarding in

the Norwegian Mineral Act.

4.1.3. Sweden, a lack of provisions on the Sami rights

The Swedish Mineral Aét?was adopted on 24 January 1991 and, in contraisttié
Mineral Acts of Finland and Norway, which are moeeent, there is no mentioning of
the Sami in i£°® The Sami were not recognised for long time asdigenous people in
the Swedish Constitution and only with the consitiial amendment of 1 January 2011,
they were recognised as a peofifaNow the part of the Swedish Constitution entitled
the Instrument of Government, establishes theviolig in Chapter 1, article 2:

198 atsch, 2012, p. 4.

199|m Kim, 2010, p. 5.

200The Norwegianization process was the process mmgited by the Norwegian Government between
1880 and 1950 with the aim to assimilate the Saitoi the Norwegian national identity. In particulaH,
Sami children were obliged to speak, read and vimitorwegian and to not use their language in the
school and in public places in general.

201 |m Kim, 2010, p. 5.

202 The full text of the Swedish Mineral Act is avaéla at this web-page:
http://www.sgu.se/dokument/service_sgu_publ/SGUpoap 2007-26_minerals-act_ordinance.pdf
(accessed on 10/5/2014).

203 gpeight-Shabazz, 2013, pp. 1-2.

204 The full text of the Swedish Constitution is awble at the following link:
http://www.riksdagen.se/en/Documents-and-laws/Latws/Constitution/ (accessed on 9/5/2014).
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“The opportunities of the Sami people and ethningdistic and religious
minorities to preserve and develop a cultural avaas life of their own shall be
promoted.?%°

As it is possible to notice, there is a distinctioetween the Sami people and other
minorities and this is the result of a long-stagdiequest of the Sami to be seen as a
people and not as a minorf$f.In Chapter 2, article 17, there is a provisionalibe
protection of the rights of the Sami to practicendeer husbandr’’ These general
provisions enshrined in the Swedish Constitutiathe only obligations (together with
the provisions enshrined in the Reindeer Grazing #w the protection of the Sami of
Sweden. There is, then, a lack of protection of iSaghts in the context of mining
activities and this is a great lack in a countghrof natural resources in Sami territories
like Swederf®®

4.1.4.Horizontal Comparison of the three Mining Acts

This paragraph is devoted to comparison betweerhtiee Mining Acts. Our aim is to
find the common features, the differences, anddabal problems that can be found in
each Act. In particular, we will link the obligafise that a State must respect in order to
protect indigenous rights with the most importaights for the indigenous peoples
(right to land, right to self-determination, rigiot participate and the legal guarantee that
the indigenous peoples are entitled to have).igwiay it will be possible to understand
if the obligations enshrined in international law the ICCPR, in ILO Convention No.
169 and in the UN Declaration on the Rights of grious Peoples) regarding the

safeguarding of indigenous rights have found ariegtjon in the national law.

205 The instrument of the government, Chapter 1, larfic

206 Minority Rights Group InternationaState of the World's Minorities and Indigenous Res2012 -
Case study: Sami rights to culture and natural teses,28 June 2012, full text available at this web-
page: http://www.refworld.org/docid/4fedb3de37.h{atcessed on 12/5/2014).

207 The instrument of the government, Chapter 1, larfic

208viinority Rights Group Internationabtate of the World's Minorities and Indigenous Res012 -
Case study: Sami rights to culture and natural reses,28 June 2012.
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OBLIGATIONS

FINLAND

NORWAY

SWEDEN

Protection of Sami | Present, with a specifidPresent, with a specificNo mention
rights in the Purpose mention about the mention about the of Sami
of the Act protection of Sami and protection of Sami rights
Skolt peoples (Section rights (Section 2, b)
1)
Notification of field | Present, with specifig Present, with specifi¢ No mention
work and provisions on Sami arjd  provisions on of Sami
construction in the | Skolt peoples (SectiopnFinnmark area (Sectign rights

exploration area/gold 12 and 27) 10 and 13)
panning area

(right to participate)

Notification after the| Present, with specifig No specific provisions No mention

expiration of the |provisions on Sami andabout the necessity to of Sami
exploration permit | Skolt peoples (Sectionnotify the expiration of  rights

(right to participate) 15) the exploration permit

to Sami peoples

Control of the impact Present, with specifig Present, with specifig No mention

of mining activities | provisions on Sami arjJd provision on Sami of Sami

(right to land and to| Skolt peoples (Section peoples (Section 17 rights

traditional lifestyle) 38, 52 and 54)

Refusal to grant a | Present, with specifig Present, with specifig No mention
mining permit provisions on Sami arjd provision on Sami of Sami
(right to land and | Skolt peoples (Section interests (Section 17 rights
legal guarantee to 50)
indigenous lifestyle)
Ensuring public and| Present, with a specific Present, with specifi¢ No mention
private interests | provision on Sami angd provision on Sami of Sami
(right to indigenous| Skolt rights (Section| interests (Section 17 rights
lifestyle) 51)
Information Present, with a specific Present, with specifig No mention
regarding a permit | provision on Sami angd provision on Sami of Sami
decision (rightto | Skolt rights (Section| peoples and Finnmark  rights
participate) 58) area (Section 18)

Final inspection after Present, with a specific No provision about | No mention
mine closure provision on Sami and final inspection in of Sami
(right to land) Skolt peoples (Section general rights

146)
Right of appeal Present, with specifig Present (Section 17), No mention
(right to provisions for Sami | with specific reference of Sami
participation) and Skolt peoples to Sami Parliament rights

(Section 165)
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After this comparison of the three Mineral ActsFohland, Norway and Sweden, it is
possible to say that the Finnish Act is the mosami&friendly”. It contains several
provisions on the protection of Sami rights, wiglearanteeing legal safeguards of the
Sami interests. This approach can be seen as aahatwolution of the dispositions
pointed out in the new Constitution of Finland ihigh the Sami are recognised as an
indigenous peopl&? Although there is still a lack of participation d@ecision-making
process, it must not be underestimated the diffeegticles present in the Finnish
Mining Act regarding the participation of the Sagnotification of field work, section
12 and 27, notification after the expiration of thgploration permit, section 15,
information regarding a permit decision, sectiorah8 the right of appeal, section 165).
The other rights that are taken into account amad thund a good protection in the
Finnish Mining Act are the right to land and toditeonal lifestyle of the Sami (in
section 38, 50, 51, 52, 54, 146).

However, the Sami in Finland can face certain abssain maintaining their traditional
way of life. In particular, mining activities ar@ iexpansion in the municipality of
Sodankyla and this can have negative effects amdeer husbandr$’® In fact, the
national legislation does not grant any specifghtito the Sami community regarding
reindeer husbandry, given the fact that in Finl&malike Norway and Sweden) this
practice is not exclusively for the Sami, but isesopto everyoné!! Anyway, in the
Finnish Reindeer Husbandry Act of 1990 it is essdiald that state authorities must
consult representatives of the Sami reindeer assmes when Sami rights can be
affected by governmental decisioit$Hence, although Finland has not yet ratified ILO
Convention No. 169, it is possible to say thatphavisions established in the national
law safeguard in a satisfactory way the rights bé tSami living in Finland.
Hence, the protection of the Sami rights is notyogliaranteed in relation to the

209 Constitution of Finland, Section 17.

210 Zimoch Urszula, Mining the North Pole and reindeer my first trip to Lapland,
http://blogs.helsinki.fi’/hy-ruralia/2013/03/18/ming-the-north-pole-and-reindeers-my-first-trip-to-
lapland/ (accessed on 6/6/2014).

211 Joona, 2012, p. 179.

212 Finnish Reindeer Husbandry Act, Chapter 8, Sectib8. Full text available here:
http://lwww.finlex.fi/fi/laki/kaannokset/1990/en190848.pdf (accessed on 12/5/2014).
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traditional uses and lifestyle of Sami, but alsgareling the subsoil resources and the

mining activities, as pointed out in the table adov

Also Norway ensures a good protection of the Saghits in its Mineral Act. Although
the provisions established in the Norwegian Mindyed may seem narrower than the
provisions established in the Finnish Mineral Abis does not mean that they do not
ensure a good safeguarding of the Sami rightsAnyway, it is true that some
provisions enshrined in the Finnish Mining Act aret present in the Norwegian
Mineral Act, among others the provision regardihg hotification after the expiration
of the exploration permit and the final inspectiafier mine closure. Hence, it is
possible to say that the Norwegian Act is moreilagkhan the Finnish Act, although
there are provisions for guaranteeing the partimpaof the Sami as the notification of
field work, section 10 and 13, information regagdan permit decision, section 18, and
the right of appeal, section 17). Although in aited way in comparison with the
Finnish Mining Act, also the right to land and taditional lifestyle of the Sami are

entitled to receive protection, according to secti@ of the Norwegian Mineral Act.

Furthermore it should not be underestimated thetfeet Norway has recognised and
apologised for the suffering and the forced assitioih that the Sami suffered in the
past due to the Norwegianization policiésMaybe due to this reason, Norway was the
first State that ratified ILO Convention No. 16&haugh there are still problems with
interpretation of some provisions of this Convent{e.g. article 14 about the right of
ownershipf*® It is useful to underline also the fact that, 888, a provision about the
protection of the Sami culture, language and waylifef was introduced in the

Norwegian ConstitutioR*®

2131t must be considered that in the Norwegian Mihéset the Sami rights are mentioned without a
complete explanation of their features, while ia #innish Mining Act there is a complete and detail
explanation of Sami rights. However, it must kaptiind that the entire structure of the Norwegiat A
is different in comparison with the Finnish Act amidgeneral, it is quite short.

214 Minority Rights Group InternationaState of the World's Minorities and Indigenous Res2012 -
Case study: Sami rights to culture and natural reses,28 June 2012.

215 Joona, 2012, p. 21.

216 Constitution of Norway, article 110a states: 4tthe responsibility of the authorities of the &t
create conditions enabling the Sami people to pvesend develop its language, culture and wayfef.|i
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In conclusion it is possible to say that, accordinghe legal provisions established in
the Mineral Act, Norway ensures a good protectmnhe Sami, although most of the
legal provisions about the safeguarding of the Sdwoming the mining activities are

referred only to the Finnmark area.

The legal status of the Sami in Sweden is differdaoe to the fact that the Swedish
Mineral Act lacks the provisions about the Samiwadl pointed out in the table above.
The Constitutional regulation of the Sami rightsisnmed up in two vague provisions
on the protection of the Sami. In addition, Swetasa not yet ratified ILO Convention

No.1692 If we consider all this, it seems that Sweden joles the least legal

guarantees for the Sami rights in its mining ledish among the three Nordic countries
considered in our comparison. It will be assesedtie next chapter if such a scarcity of

legal provisions can have a negative effect oretlezyday life of the Sami.

4.2.Comparing ILO Convention No. 169 with the Nordic Mineral Acts

This paragraph is devoted to a comparison betwe@nGonvention No. 169 and the
Mineral Acts of Finland and Norway. Although Finthrhas not yet ratified ILO
Convention No. 169, the ratification of this contien by 2015 is one of the aims of the
current government, according to the Second NatiBegport by the Government of
Finland to the UPR of the UN Human Rights Couftdin this comparison, the Mining
Act of Sweden is not taken into account for thesosathat it contains no specific
provisions on the protection of the Sami rightse Biim of this comparison is to find out
if the national law includes any provisions ensgridue protection and guarantees for
the indigenous rights of the Sami, according toabkgations enshrined in international
law. Furthermore, in this way, it will be possiliteverify if the provisions established

in national law are more detailed regarding thegaérding of Sami rights.

217 Joona, 2012, p. 172.
218 Universal Periodic Review of the UN Human Rightsu@cil, 2012.
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Given the fact that this thesis regards the exgiom of natural resources in Sami
territories we will concentrate on the rights o€ timdigenous peoples related to the
exploitation of natural resources. The comparisdhb& only with ILO Convention No.
169 because of the fact that the UN DeclaratiothenRights of Indigenous Peoples is
not legally binding and so, notwithstanding thet that it has a symbolic meaning, it is
not possible to compare it at the same level ofabally binding documenfd?

OBLIGATION FINLAND NORWAY
ENSHRINED IN
ILO CONVENTION

No. 169
Promoting the full | Present, with a specific mention abput Present, with a
realisation of the the protection of Sami and Skolt| specific mention
social. economic and rights (Section 1) about the protection

of Sami rights

cultural rights (Article (Section 2, b)

2, paragraph 2b)

Consulting with the | There are no specific provisions abptthere are no specific
indigenous people | the previous consultation of Sami provisions about the
when a decision can| people in the Mining Act, where thefrerevious consultation
affect them directly andare only provisions regarding the right of Sami people.
participation in the to Sami and Skolt people to be | Anyway, there are
decision making informed (Section 12, 15, 27, 58, obligations
process (Article 6, 146). However, in Section 9 of the established the right
paragraph l1a, 1b) | Sami Parliamentary Act is enshrinedo Sami people to be
for the authorities the obligation tq informed (Section 10,
negotiate with the Sami Parliament/in 13, 17, 18)
case of mining activities
Protecting the There are no explicit provisions on No specific
relationship of the | the protection of right to land of Sanprovisions about righ
indigenous peoples| or Skolt Sami. However, there are  to land of Sami
with their lands and in provisions about the impact of mining  people are
particular activities in Sami land (Section 38 established.
safeguarding the
natural resources that
can be found in
indigenous lands
(Part Il, from article
13 to article 19)

A\1”4

—

2191t should be taken in mind that also article 27tld ICCPR is applicable for the protection of the
indigenous peoples. However, for the scope of omatysis we will focus only on the ILO Convention
No. 169.
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Control of the impact| Present, with specific provisions opPresent, with specifi
of mining activities | Sami and Skolt people (Section 38,/ pPovision on the Sami
(Article 7, paragraph and 54) people (Section 17
3)

)

Refusing to grant a | Present a specific provisions on Sgriresent, with specifi
mining permit (Article and Skolt people (Section 50) provision on Sami
15, paragraph 2) interests (Section 17

)

N—r

Ensuring the same | Present, with a specific provision toPresent, with specifi
rights between the | ensure public and private interests|ofprovision on Sami
indigenous peoples and Sami and Skolt people interests (Section 17
other citizens (Article (Section 51)
2, paragraph 2a)
Right of appeal (Article Present, with specific provisions fgrPresent, with specifi
12) Sami and Skolt people (Section165) reference to Sami
Parliament (Section
17)

)

N—r

)

As it is pointed out in the table of comparisormast all the provisions enshrined in
ILO Convention No. 169 are present also in the BimnMining Act and in the
Norwegian Mineral Act. In the next paragraph wel aialysed in deep the results of
this comparison, but now it is important to nottbat in the two acts there is a lack
regarding the participation in the decision makimgcess, precisely because in the two
national acts there is no provision of previousstitation with the indigenous people
when a decision can affect them directly. Anywaggarding Finland, this lack is
covered in the Sami Parliamentary Act, where itesdablished that authorities are
obliged to negotiate with the Sami Parliament iergwcase that Sami lifestyle can be
affected (also in case of mining activities). Aratlimportant lack is the absence of a
provision that clearly safeguards the relationsifighe indigenous peoples with their
lands and in particular the safeguard of the natesources that can be found in
indigenous lands. Due to this lack and althoughetlage important provisions enshrined
in the national law on the protection of indigenaights (i.e. control the impact of
mining activities, refuse to grant a mining perneibsure the same rights between the
indigenous peoples and other citizens and the ofjlatppeal), we cannot say that the

protection ensured by the national law is the safmthat insured by the international

64



law. In conclusion of this paragraph it is usefulmiention some case law, in order to

observe if the law helps to solve the problemsef$ami.

In theLansman et al. v. Finlandhe authors claim that Finland had violated Bertiz7

of the ICCPR and, in supporting their complaingythieferred to the view adopted by
the Committee in th&itok v. Swederase??°in the Lubicon Lake v. Canadease and
to the provisions enshrined in ILO Convention N&9labout indigenous rights.
The authors are all Sami of the area of Inari amgel involved in reindeer herding,
and they appealed against the decision of the @leptrestry Board to sign a contract
with a private company (Arctic Stone Company), allay the quarry of stone in a Sami
area. Furthermore, the authors complained becdubke tact that the site of the quarry,
mount Eteld-Riutusvaara, is a sacred place of tdeSami religion. Expressing its
judgment, the Committee refers to paragraph 7soGieéneral Comment on article 27,
which states that “minorities or indigenous grouyas/e a right to the protection of
traditional activities such as hunting, fishing @s in the instant case, reindeer
husbandry, and that measures must be taken toectiseireffective participation of
members of minority communities in decisions whiaffect them”. Hence, the
Committee concluded that in this case there is iotaton of the article 27 of the
ICCPR??

In the other casdouni E. Ld&nsman et al. v. Finland group of Sami claimed against
the plans of the Finnish Central Forestry Boardltow the construction of roads in an
area of 3,000 hectares suitable for winter herdiigo in this case, the authors claimed
the violation of article 27 of the ICCPR and thayaked the views of the Committee in

Ivan Kitok v. Swedecase,Lubicon Lake v. Canadaase andimari Lansman et al. v.

220|n the Kitok v. Swederase, a Sami individual claimed that his right étf-determination had been
violated by the state of Sweden. Mr. Kitok was eéestent of a Sami family, active in the reindeer
husbandry since long time. The author claimed tigahas inherited the right to reindeer husbanddy an
the right to water in Sérkaitum Sami Village. Itp@ared that the Swedish State denied to the atltbor
possibility to exercise these rights, because beHs membership in the Sami village. The Commaitte
stated that the right to self determination engttim article 1 of the ICCPR was meant for the peop
and not for individuals, while there was no viatatiof article 27 of the ICCPR,; for these reasors th
claims of the applicant had been dismissddan Kitok v. Sweden Communication No.
197/1985, CCPR/C/33/D/197/1985 (1988).

221 ansman et al. v. Finlan€Gommunication No. 511/1992, U.N. Doc. CCPR/C/52i/4992 (1994).
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Finland case, as well as ILO Convention No. 169, the Gdnéomment No. 23 on
article 17 of the Committee and the United Nati@raft Declaration on Indigenous
Peoples. Also in this decision the Committee recalparagraph 7 of its General
Comment on article 27 and concluded that in itsvwiee facts do not reveal a breach of
article 27 of the Covenant?

As it is possible to note, although in the two caasicle 27 of the ICCPR is mentioned
as the main article, the fact that the authorg r@fo to the provisions enshrined in ILO
Convention No. 169 and, in the last case, to the &t Declaration on Indigenous
Peoples should not been underestimated. This mansalthough Finland has not
ratified yet ILO Convention No. 169, the Sami takt account this Convention as a

landmark in order to see their rights fulfilled.

Finally, regarding mining activities in Finland, ia recent case the Supreme
Administrative Court of Finland decided in favodrtioe request of the Sami Parliament.
In this case, the Finnish Safety and Chemicals AgeiTUKES) had a permit to
starting the mining activities in the so-called Mglof the Kings, a gold-panning area of
4.9 acres in the municipality of Inari, in Samirti@ries. In accordance with Section No.
165 of the Finnish Mining Act, the Sami Parliamappealed against this decision and
the Court decided in favour of the Sami Parliamekiter that decision, TUKES
appealed to the Supreme Administrative Court ofdfid that, however, dismissed the
case as wanted by the Sami Parliament. This isn@ortant case because it is one of
the first times that the Sami Parliament has usedight of appeal established in
Section No. 165 of the Finnish Mining Act of 20%%.

222 Jouni E. Lansmaet al.v. Finland,Communication No. 671/1995, U.N. Doc. CCPR/C/58/1/1995
(1996).

223The complete text of the case (number KHO 2014:thh be consulted at the following web page:
http://www.kho fi/fi/index/paatoksia/vuosikirjapadset/vuosikirjapaatos/1403502404022.html (accessed
on 3/7/2014).
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4.3.General comments and reflections on the internatical law and the national

law

This paragraph examines the provisions establigh@dtional law in accordance with
the provision of international law which entailone way or another the issue of mining
activities and indigenous rights. As it is possibtesee from the table above, both
Mining Acts (the Finnish one and the Norwegian ose} out provisions for the
protection of the Sami rights. However, both ofsiacts avoid certain important issues,
outlined by ILO Convention No. 169. For example,lesthe Convention establishes an
obligation to consult the indigenous peoples regardhe decisions which can affect
their rights and interests, the two Mining Acts it introduce any specific provisions
about consultations with the Sami. Anyway, thisulee about the consultation of the
Sami is covered in the Finnish legislation tharkghe Finnish Sami Parliament Act, in
which Section 9 (3), establishes that:

“The authorities shall negotiate with the Sami Rankent in all far-reaching and
important measures which may directly and in a i§ijpeway affect the status of
the Sami as an indigenous people and which coriberfollowing matters in the

Sami homeland: (3) applications for licenses t&estaineral mine claims or file

mining patents 224

This is an important provision for the protectidntiee rights of the Sami, in particular
because it enshrines that authorities are obligetegiotiate with the Sami Parliament in
every situation that can affect the life of the $amd their status as indigenous group.
The fact that authorities must negotiate also isecaf mining is a provision with
fundamental importance, considering the fact tbattte first time such disposition is

written in a legal document of a national State.

In addition, there are obligations to inform thers@eoples at the beginning and at the
end of the mining activities (Section 12 and 15h& Finnish Mining Act and Section
10 and 13 of the Norwegian Mineral Act). Also tiesue of the land rights (that is

224 Finnish  Sami  Parliament Act, Section 9(3). Full xtte available here:
http://www.finlex.fi/en/laki/kaannokset/1995/en198 4.pdf (consulted on 4/6/2014).
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broadly regulated in the Convention) is not suffitly regulated in national law, given
the fact that there are no provisions on the rightand of the Sami in the two Acts,
although the impact of mining activities in Sammda is taken into account in both acts.
Notably, the two acts of Norway and Finland and I0Onvention No. 169 contain
provisions regarding the refusal to grant a minpegmit, if indigenous interests could
be compromised. In the two acts there are alspithasions about the protection of the
public and the private interests (Section 51 inRhmnish Mining Act and Section 17 in
the Norwegian Mineral Act). This is an interestipigligation that finds full application
in the national law, given the fact that it is é&éitghed in the Finnish Act and in the
Norwegian Act. At the same time, ILO Convention N&9 introduces a provision
ensuring the equality of rights for everybody beegs silent about the necessity to

balance between private or public interests duttiregmining process.

Finally, in article 12 of the ILO Convention, in @®n 165 of the Finnish Mining Act

and in Section 17 of the Norwegian Mineral Act,rthes a provision that establish the
right of appeal. While it is quite normal that thight is established in the Convention
(given the fact that the Convention is not direcplicable at the national level), it is
noteworthy to have this right in the national ldwfact the presence of this provision in

the national law gives to the Sami the right ofegdpn the cases established by the law.

In conclusion, it is possible to say that the psavis enshrined in the national law of
Finland and Norway ensure a good protection of $aeni, following the general

obligations enshrined in ILO Convention No. 169thélugh it is not possible to say that
all indigenous rights are protected, there is sfeatory safeguarding of their rights in
the Mining Acts of Finland and Norway (right to cuit Sami when a decision can
affect them, protection of their relationship witteir land, control of the impact of

mining activities on their lands, right of appedflence, although Finland has not yet
ratified ILO Convention No. 169, the provisionsadgished in the Finnish Mineral Act

and in the Sami Parliamentary Act grant a satiefgcsafeguard to the Sami and this
showed that it is upon the will of the state totpod the indigenous peoples with or

without ratification of the international Convemim
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Furthermore, with the last steps regarding theeggtain of the Sami in the Finnish
legislation it is strongly likely that soon Finlamdll ratify ILO Convention No. 169.

Also Norway (that was the first State to ratify tGenvention) is in a good position
about the safeguarding of the Sami rights, althotigh obligations enshrined in the
Norwegian Mineral Act are less extensive than ttevigions set out in the Finnish Act
and considering the fact that there are still probin the interpretation of the meaning

of article 14 of ILO Convention No. 169 by the Nagian Government.

Hence, in the framework of the protection of thensaghts among the Nordic States,
the weakest position is for Sweden. As it is pdesi see from the table of comparison
above, Sweden has no obligations on Sami rightgsirMining Act, while in the
Constitution and in the other national laws theee @nly vague references to the Sami
as an indigenous people. In such conditions, it kel difficult that Sweden will ratify
ILO Convention No. 169 in short time.
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5. Legal mechanisms of indigenous participation in

decision-making

5.1. Types of mechanisms of participation of the Sami ahlegal remedies
5.1.1. The three Sami assemblies and the three Parliameary Acts

Among the provisions enshrined in ILO Convention. N9 there is article 6,

paragraph c, in which is stipulated that:

“In applying the provisions of this Convention, gomments shall: [...] (c)
establish means for the full development of thesepfes’ own institutions and
initiatives, and in appropriate cases provide thsources necessary for this
purpose.??®
This obligation has been respected by all the thNeslic states, given the fact that in
Finland, Norway and Sweden, Sami assemblies hage éstablished. In the report of
the Finnish State Commission on Sami Affairs, @@ftin 1973, there was a strong
recommendation about the creation of a “delegatibat could represent the interests
of the Finnish Sami. At the end of that year théi@et Decree No. 824 was signed by
the President of Finland, so creating the Sami d@aglen. This Delegation was
composed by 20 members, freely elected among theidhi Sami every 4 yeaf&
Since the beginning, the Sami referred to this getien with the appellative of “Sami
Parliament”. This Assembly was conceived as ansadyibody, with the aim to draft
recommendations regarding Sami affairs in particataas such as:
a) Environmental issues and establishment of natuealsain the Sami homeland,;
b) Mining issues and construction of hydro and wagservoirs;
c) Administration of fishing, hunting and reindeerdiag in the Sami areas;

d) Primary, secondary and adult educafion.

225 Article 6, ILO Convention No. 169/1989.
226 Myntti, 2000, p. 207.
227 Sillanpaa, 1994, p. 114.
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Anyway, the position of this Delegation was unclehare to the fact that it was not an
association and not an ordinary state authoritythieamore, it was not authorized to
represent the Finnish Sami in the internationaharand there were no compulsory
provisions for the state to finance its activiiésFor this reason, although the Sami
Delegation must be taken into account regardingSéuai participation in Finland, the

important step was realised only with the adoptibthe Sami Parliament Act in 1995.

The Sami Parliament, established with the Samiid®aent Act (974/1995%°is an
elected and representative assembly (like the $stagation) with the aim to govern
the Sami cultural autonomy (as provided at Secti@h of the Constitution of Finland).
It is useful to underline that, although the Samss@mbly has not a real independent
decision making power, its competence does nairilg in the cultural field, given the
fact that it should be consulted every time thateaision can affect Sami homeland.
Hence, it is possible to say that this culturabaoimy of the Sami is realised with the

involvement of the Sami Assembly in the decisiorkima procesg°

An important difference between this Sami Assendig the Sami Delegation is that
the new one is put under the purview of the Migistf Justice and is completely
financed by the state (as established in Sectiamdl?). Anyway, despite this economic
dependence, the Sami Assembly is completely autonsrfrom the state and it decides
on its own internal matters. In Section 3 of thenBRarliament Act, there is a provision
that establishes who can be considered a Samirperdole Section 4 points out the
extension of the Sami Homeland. As underlined leeftire Sami Parliament should be
consulted every time that a decision can affect $eni Homeland and this is
particularly important when speaking about miningiwaties. In fact, Section 9 (3)

stipulates that the authorities should negotiatéh wthe Sami Parliament if a mineral

license can or cannot be relea$&dlhis provision is of a fundamental importance in

228 Myntti, 2000, p. 207.

229The full text of the Finnish Sami Parliament Act @vailable at the following web-page:
http://www.finlex.fi/en/laki/kaannokset/1995/en 198 4.pdf (accessed on 26/5/2014).

230 Myntti, 2000, p. 207.

231 Sami Parliament Act, Section 9, paragraph 3.
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the context of this thesis, due to the fact thatam be seen as the completion of the
Finnish Mining Act, in which there are no provisgoabout the duty to negotiate with
the Sami. Regarding the composition of the Sanlidhaent, Section 10 stipulates that
the Parliament is formed by 21 members and 4 dapetybers, chosen by the Sami in
free elections that take place every 4 yé&3he right to vote for the Sami Parliament
is reserved to all Sami (regardless of the donjidiat are at least 18 years éfd.
As outlined before, Section 3 of the Sami ParliataenAct explains who Sami is by

stating:

“For the purpose of this Act, a Sami means a pemgba considers himself a
Sami, provided: (1) That he himself or at least oh&is parents or grandparents
has learnt Sami as his first language; (2) Thastedescendent of a person who
has been entered in a land, taxation or populag&grster as a mountain, forest or
fishing Lapp; or (3) That at least one of his p&sehas or could have been
registered as an elector for an election to the iSaetegation or the Sami
Parliament. 234
As it is possible to notice, the linguistic aspéstnot the only way in order to
demonstrate to be Sami, given the fact that alsdescendant of Lapp® or a
descendent of a person registered for an electiothé Sami Delegation can be
considered Sant® However, the Sami Parliament was not satisfieth ie content of
Section 3, asking for an amendment to the law. Ehgo because, in the opinion of the
Sami Parliament, a person can be considered a &@dynif he or she is able to speak a
Sami language, due to the fact that the languagefisidamental feature for a Sami.

Anyway, the law was not changéd.

In Norway already after the Second World War thist fSami institution was created.
In fact, in 1953, the Provincial Government of Fimark decided to create a Provincial
Sami Council, composed by five members, with thea & assist the Governor of

232 Sami Parliament Act, Section 10, paragraph 1.

233 Myntti, 2000, p. 209.

234 Sami Parliament Act, Section 3.

235 |n this regard it is useful to point out that teem Lappalainen (Lapp) is the old term used im&in
language to indicate Sami. Anyway there is a diffice between the term Lapp and Sami: Lapp is used t
refer to people that lost their contact with thenSlnguage several generation ago.

236 Myntti, 2000, p. 210.

237 |bidem, pp. 201-211.
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Finnmark in matters related to Sami traditionaédifyle. Around ten years later, in
1964, the Provincial Council was replaced by thewégian Sami Council. The aim of
this new Council was to give advisory opinion iauss related with the culture and the
economy. Then, at the beginning of the 1980s then€ibwas reorganised, becoming
an advisory body regarding Sami issues. With thagganisation, the authorities of all
levels were obliged to consult the Council in &lé tmatters regarding Sami issues,
including the exploitation of natural resouré&ln the same period, as a consequence
of the Alta case, a Sami rights commission was establishddthé aim to analyse the
special needs of the Sami of Norway. The Commisdrafted a report in which it was
proposed that the Constitution of Norway should d@wended by introducing a
disposition on the Sami rights. This proposal bigwgith it the insertion of article 110a

in the Norwegian Constitution, in which it is edisbed:

“It is the responsibility of the authorities of tgate to create conditions enabling
the Sami people to preserve and develop its larguadture and way of life?8°

The turning point for the Sami of Norway was thary&989, when the Norwegian Sami
Parliament was founded by an Act of Parliament1987)2*° With this Act and the
consequential creation of the Sami Parliament,dpplication of the new article 110a
of the Norwegian Constitution was realised. The SRarliament is the representative
political body of the Norwegian Sami and it is cdetply politically autonomous from
the central government, although it is completahariced by the State. The role of the
Parliament is to safeguard and develop the Sanureyllanguage and way of life, as
established in Chapter 1(1). In particular, the SBarliament can take initiatives and
make petitions to public authorities and privatetipa (chapter 2). In theory, all public
authorities should consult the Sami Parliament igetaking any decisions that can
affect the Sami life in their landé! The Sami Parliament of Norway is composed by 31

members, chosen in free election. To vote for thmiSParliament, a person must be a

238 |bidem, p. 213.

239 Article 110a, Constitution of Norway.

240 The full text of the Norwegian Sami Parliament Ast available at the following web-page:
http://www.regjeringen.no/en/doc/laws/acts/the-sagti.html?id=449701 (accessed on 28/5/2014).

241 Myntti, 2000, p. 214.
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Sami and also in Norway the first definition of Sawas based on the language. In

particular, according to the previous definitior§ami was:

“a person who, according to his/her declaratiomsatered himself/herself a Sami
and who a) has Sami as his/her home language, airl&ast one of his parents or
grandparents either has or has had Sami as hisshez language?*?

Anyway, due to this restrictive definition of Sanunly 5613 person voted in the
election in 1993. This low participation was alée result of this norm, according to
which many Sami who had lost their language cowldb® considered Sami anymore.
In order to solve this lack of participation, thefidition of the Sami entitled to vote was
changed in 1997 by an initiative of the Sami Parkat. According to the new

definition, a Sami is:

“a person who, according to his/her own declamtamnsiders himself/herself a
Sami and who a) has Sami as his/her home langoagd@,at least one of his/her
parents, grandparents or their parents has or hdsSami as his/her home
language, or c) is a child of a person who is edter has been entered in the
Sami electoral roll 43

However, notwithstanding this amendment, the nunob&ami voters did not increase
as it was expected. Before concluding this analysithe Norwegian Parliament Act, it
is useful to underline that, although there is novsion that in an explicit way regards
the mining activities, in Section 2.2 of the NorwaygAct it is stipulated:

“Other public bodies should give the Sameting apoofunity to express an
opinion before they make decisions on matters cgmithin the scope of the
business of the Sametingf*
This is an important provision, also taken in cdesation the fact that in the Norwegian
Mineral Act no provisions on consultation were s Also in this case, as in the case
of Finland, this provision can be seen as the cetigol of the Mineral Act, albeit not in

the same explicit manner as in Finland.

242 |bidem, p. 215.
243 |bidem.
244 Norwegian Parliamentary Act, Section 2.2.
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In Sweden, after th€axed Mountaircase, the discussion about the necessity to caeate
representative Sami assembly began. For this reasd®83, the Swedish government
charged a Sami Committee with the aim to analysendeds of the Sami in Sweden.
In its final report, the Committee pointed out tkfa@ best solution in order to meet the
need of the Sami was to create an elected and sesgegive Sami Parliament.
Following the suggestion of the Committee, the SaleGovernment adopted the Sami
Parliament Act in 1992 and the Sami Parliament weasablished in 1993

As established in chapter 2 of the Act, the aimthefSami Parliament are to:

“1) Decide on the distribution of state subsidiegtlte Sami culture; 2) Appoint
the board of the Sami school; 3) Direct the eftowards the promotion of the
Sami language; 4) Contribute to social planning angure that the interests of
the Sami are taken into account; among them, tieeeists of reindeer breeding in
relation to the exploitation of land and water; Pypvide information on Sami
conditions”?4
Anyway, it must be underlined that the state is obtiged to consult the Sami
Parliament, also in cases in which a decision ¢aatitly affect the Sami. Moreover, the
Swedish Government had pointed out that the SaniaReent is not superior in respect
to other authorities and, in this sense, the istsref the Sami do not have to prevail in
every casé?’ The Sami Parliament of Sweden is composed by 3hbaes, elected
every four years by the Sami. Hence, also in tagecin order to be entitled to vote it is
necessary to be Sami. In the Swedish Parliamenth&ce is a definition of the Sami,

according to which a person can be considered ami

“1. Shows that it is likely that he/she has or hagd Sami as a home language;
2. Shows that it is likely that at least one oflés parents or grandparents has or
has had Sami as a home language; 3. That at leasifdiis/her parents is or has

been registered in the Sami electoral regist&r”.

As it is easy to notice, also in Sweden, the laggua a fundamental feature in order to

define a Sami person. However, unlike the Finnisth the Norwegian definitions, it is

25 The full text of the Swedish Sami Parliament Ast available at the following web-page:
http://www.notisum.se/rnp/sls/lag/19921433.HTM (@ssed on 28/5/2014).

246 Sami Parliamentary Act, Chapter 2.

247 Myntti, 2000, p. 219.

248 |bidem, p. 220.
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not required that a person must know the Sami lagguwand in fact, before the election
of 1997, the election committee of the Sami Pariatmdecided that also non-Sami

spouses could vote in the Sami electi¢fis.

5.1.2. The Sami Council and the Sami Parliamentary Counti

The Sami Council was founded in 1956 in Karasjakiird) the second Nordic Sami
Conference. At the time of its foundation it wadlezhthe Nordic Sami Council and its
name was changed to the Sami Council in 1992, vihbacame a cooperative body
also for the Sami of the Peninsula of Kola, in Rau$¥® The purpose of the Sami
Council is to promote and safeguard the interelstiseoSami, as well as to ensure social,
economic and cultural rights of the Sami. The Cdumas eight member organizations:
three from Norway (the Norwegian Sami Associatitme Sami Reindeer Herders’
Association of Norway and the Federation of the iS@eople), two from Sweden (the
Sami Association of Sweden and the National Assieciaof Samiland), one from
Finland (the Saami Association of Finland), and tisem Russia (the Kola Sami

Association and the Association of Sami in MurmaRsikion)?>!

As for the composition of the Council, it has fdftemembers: five from Norway, four
from Sweden and Finland, and two from Russia. E¥euy years the Sami Conference
Is convened, it is the most important decision-mgkody of the Council. Furthermore,
the Conference sets up the statutes of the Samidi@and drafts the guidelines for its
work. In 1976, the Sami Conference decided thaStémi Council should be part of the
World Council of Indigenous Peoples (WCIP). Howewee Sami Council has also a
role outside the borders of the Nordic countriesfalkt, it proposed many amendments
to ILO Convention No. 107 and to ILO Convention N69, it has taken part in the UN
Working Group on Indigenous Populations and itdmasictive part in the establishment

of the Permanent Forum on Indigenous Isgbes.

249 |pidem.

250 Solbakk, 2006, p. 232.
251 |pidem.

252 |bidem, p. 236.
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Another Sami institution is the Sami Parliament@puncil, a coordinating body for the
Sami Parliaments in Finland, Norway and Sweden. dine of this institution is to
improve the cooperation of the three Sami Parlidmegiven the fact that several
interests must be protected regarding the entingi faople?®3

5.2.Listening the stakeholders: the opinions of the Samthe points of view of the

non-Sami groups and the reasons of the commerciabmpanies

An Australian company, Hannans Reward Ltd, is plagmo start the exploration just a
few kilometres from the town of Kiruna, in Sweddime project is well established and
by the end of 2014 the company will apply for exjaliton concessions in order to start
with the activities of mining. According to Mattia§hren, a member of the Sami
Council, this project will affect forests and Samiritories, and taking into account the
fact that mines produce a big amount of wastes gasy to imagine that the mining
activities will destroy the reindeer herding in ttherea. The Sami community is
continuing its struggle and a complaint to the BaitNations Committee on the
Elimination of Racial Discrimination (CERD) werergdeHowever, the company stated
that the project must go on according to the esiondhat one billion tonnes of ore can

be extracted in the area of Kiruna.

A similar case took place in Ronnbécken, a town l@@finetres south-west of Kiruna,
and in that case a nickel mining project was stdppg UN intervention. In that
situation, the Swedish mining inspectorate grartedNickel Mountain, a Swedish
company, the exploitation concessions. This degigias brought to the Court by local
reindeer herders, in order to safeguard their righteindeer herding. Anyway, in
August 2013, the appeal was dismissed and thecappdi took their complaint to the
CERD?2>* After some months, the CERD asked the governmieSivedish to suspend

all mining activities at the Ronnbacken sites.Hattcase Fredric Bratt, director of the

253 |bidem, p. 243.
254 Concluding observations on the combined ninetedatiwenty-first periodic reports of Sweden,
adopted by the Committee at its eighty-third sesSBERD/C/SWE/CO/19-21, August 2013.
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Nickel Mountain society, said that “the company waslialogue with local reindeer
herders and want to mine alongside them. Howelieir, tonsent was not necessary and
as the CERD only had an advisory role, the decisiomining was ultimately down to

the Swedish government®

Another case of exploration of natural resourcesuoed in Jokkmok, Sweden, where
there was a strong division between the populatwacisely between the Sami and
environmentalists, on the one hand, and non-Sactheatrepreneurs, on the other hand.
The position of the Sami can be summarised inafiisnation made by Henrik Blind, a
Sami of Jokkmok: “'m a Sami. And we are standing $ami ground?2®® However,
non-Sami have a different opinion due to the ecdoituation, as is pointed out by
Kjell Ek: “Stores are empty, houses are emptynafone comes to this society it will
slowly die out. Unfortunately, we can't live onnmdeer herding alon€®” According to
Fred Boman, the CEO of Beowulf Mining of Swederme‘tSami village closest to the
mine has a herding area for its 4,500 reindeerairal 4,000 square kilometers and the
mine would use no more than 20 square kilometarghErmore, mining would create

around 250 jobs, as well as opportunities for Iteainesses™®8

As it is possible to notice from these exampless ot easy to find shared solutions in
order to respect the rights of the Sami as wethagights of non-Sami. Moreover, also
the position of the State must be taken into acgdogether with the interests of the
companies involved in the mining process, due édfdat that the revenues from mining
activities can be important for the national ecogypas well as for companies. How to
deal with all these issues is not easy, but we twlito do it in the conclusion of this

work.

255 Nguyen Kim Paul,Reindeer herds in danger as Australia's mining booomes to Sweden
http://www.minesandcommunities.org/article.php?a&d®accessed on 4/6/2014).

256 Risong Malin & Mac Dougall David,Sweden’s indigenous Sami in fight against miners
http://www.minesandcommunities.org/article.php?a3accessed on 4/6/2014).

257 |bidem.

258 |bidem.
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6. Conclusions

The protection of indigenous rights is problematlceady regarding the traditional
rights, like the right to land, the right to paipiate in the decision-making process, the
right to enjoy their culture and their lifestyleorFthis reason, it is easy to understand
how difficult can be to ensure indigenous rightsdlation to the exploitation of natural
resources and sub-soil resources. As explainetlisnviork, the main problem is the
right to land, which is directly related with nalresources that can be found in

indigenous areas.

Among the three Nordic countries, only Norway haigfied ILO Convention No. 169.
However, there are still problems in the full apgtion in the Norwegian legal
framework of the provisions enshrined in the Comnwen In fact, as pointed out in
chapter 4, Norway has a particular interpretatibarticle 14 of ILO Convention No.
169. For the Norwegian Government it is sufficieetognise to the Sami the right to
use their land that they have occupied since immiantme, without any recognition
of the right to ownership of Sami over their lanNstwithstanding this anomaly in the
interpretation of ILO Convention No. 169, the fablt Norway has amended its
Constitution, adding an article on the protectiérth@ Sami (article 110a), must not be
underestimated, as well as the fact that it was fits¢ country that ratified ILO
Convention No. 169, and one of the few countriegshi@ world that have publicly
apologised for the policy of Norwegianization implented until the 1960s against its
indigenous peoples. Furthermore, it must be unuedlthat the Norwegian Mineral Act
established good protection for Sami rights, takintp account that the Sami are
entitled to be informed when a mining process imgado start and to finish (although
there is a lack in the decision-making process tie State together with the company
involved in the exploitation process is obligecet@luate the impact the mining process
can have on the Sami traditional lifestyle and thate is the possibility to deny the

concession of a permission if there may be negatipact on Sami lifestyle.
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Finally, the Sami Parliament of Norway is entitkedthe right of appeal to the King in

those cases where a permission was conceded witlong into account the needs of
the Sami. In general, it is possible to say thatwy ensures a good protection of the
rights of the Norwegian Sami, although the roleh® Norwegian Sami Parliament is
still marginal, above all during the decision makjprocess, due to the fact that national
authorities of Norway are not obliged to consuk tdorwegian Sami Parliament in

every case that can affect Sami lifestyle (unlike Einnish Sami Parliament Act, in the
Norwegian Sami Parliament Act there is no provisiegarding the duty to negotiate

with the Sami).

Among the three Nordic states that we have analysékis thesis, the most active in
guaranteeing the protection of Sami rights is, aithdoubt, Finland. Already in the
Finnish Constitution it is possible to find obligats on the protection of the Sami
rights. However, it is the Finnish Mining Act adegtin 2011 that establishes broad
provisions for the protection of the Sami in thetext of mining activities. The Act, in
fact, establishes that the Sami must be informeelménmining process is going to start
and to finish (and in the Sami Parliament Act theralso a provision about the duty to
negotiate with the Sami in every case that a datisan affect their life and so, also in
case of start of a mining activity), the State tbge with the company involved in the
exploitation process must evaluate the impact tti@tmining process can have on the
Sami areas, and it is possible to deny the cormessi a permission if there may be
negative impacts on Sami lifestyle. Finally, Sexti65 establishes the right of appeal
for the Sami in those cases where a permit wasedmttwithout taking into account
the needs of the Sami. Although Finland has notatdied ILO Convention No. 169, it
is possible to say that it ensures a good proteatiothe Sami rights in the national
framework. Furthermore, the contents of the Minkugj, which is very protective for
the Sami, represent a step forward for Finlandhéndirection of the ratification of ILO

Convention No. 169 by 2016, which is the aim of¢berent government.
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The weakest position in the protection of the Saghits among the Nordic countries is
in Sweden. As pointed out in chapter 4, there arprovisions regarding the protection
of Sami rights in the Mineral Act of Sweden andstlack of obligations is also present
in the Constitution. Although the Swedish Governtnierputting its effort in order to

ratify ILO Convention No. 169 in the future, thexee no comfortable progresses in the
protection of the Sami rights until now. It seensttthe position of the Swedish

Government regarding the protection of indigenogists is only theoretical and it does
not find any application in the practice. Henceseems clear that for the moment the

ratification of ILO Convention No. 169 is not thenaof the Swedish Government.

In conclusion, we can say that generally in allesasf mining activities, the right to
land of the indigenous peoples is threatened. Wiwensay right to land, all the
implications that this right can have must be coesd, like the right to use natural
resources that can be found in that land, the tiglgnjoy the traditional lifestyle and
the right to freely decide the way of developmésit possible to ensure the protection
of the right to land of the indigenous peoples atdhe same time, satisfy the economic
needs of the states? This is a difficult issue, dgood way to try to ensure a good

balance between the interests of the indigenougleemd States is participation.

In particular, the right to Free, Previous and tnfed Consent (FPIC) can be used to
deal with such problems. As pointed out in the cangon between the Mineral Acts
and ILO Convention No. 169, the real lack that mustsolved is to guarantee to the
indigenous peoples the opportunity to participatéhe entire decision-making process,
from the beginning to the end. Only in this wayc@in be possible to ensure a good
protection for indigenous rights, to satisfy th@mamic interests of the states and also
to create new economic opportunity for the indigencommunities.

If participation will be seen by the States as mpartant instrument to protect Sami
rights and also of their interests, it will be pbgsin the reality involve the Sami in the
entire decision making process. It seems that BI€ fland the right to participate of the

indigenous peoples in general, established inrtexnational documents, does not find
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an application in the real world. In fact, it istenesting to think that the right to
participate is established in ILO Convention No9 Hhd that it is broadly confirmed in
the UN Declaration on the Rights of Indigenous Regpwhich are two international
documents, but it does not have a complete apicah the national framework.
It seems that there is a top-down approach in daleplve the lack of participation of
the indigenous peoples in the decision making-meee In effect, it is possible to say
that the right to guarantee the right to partiggoato the indigenous peoples is not born
at the local level until reaching the internatiofalel (bottom-up approach), but was
conceived in the international arena, in orderd@pplicable also at the local level (top-
down approach). However, it does not mean thatishigative, because it can be seen
as a signal that for the international community pinotection of indigenous rights and
the indigenous heritage is a value that must bidléal. It seems that the international
arena has been more active in order to realiseumsints to protect indigenous rights
then the national one, and this must not be untera®d, because it means that the
international community can anticipate the Stateddcisions that can have an impact

in the entire world.

We can say that the most important thing is thatdicisions must not be imposed upon
the indigenous communities, but the States shoelbtmte with them (as already it

happens in Finland). The participation is a meangrotect indigenous rights, but also
to avoid useless loss of time and money for théeStas well as the only way to reach

an agreement between the States and the indigeoausunities.
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Annexes

Annex No. 1 — In blue the area in which the Sarhalmit.

http://en.wikipedia.org/wiki/Sami_people (accessad’/6/2014).
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Annex No. 2a — Map of all the deposits of natueslources present in Fennoscandia.
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http://geomaps2.gtk.fi/website/fodd/viewer.htm (@sxed on 7/6/2014).
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Annex No. 2b — Map of all the active mines in Fesgamdia.
http://geomaps2.gtk.fi/website/fodd/viewer.htm @&sed on 7/6/2014).
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Annex No. 3 — In red the Finnmark area.

http://it.wikipedia.org/wiki/Finnmark (accessed 6f6/2014).
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