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ABSTRACT 
 

The gap between the poor and the prosperous is getting wider. Some people suffer from 

hunger and die of starvation, while others make unthinkable amounts of profits. What if 

there is a link between the prosperity of one group of people and the misery of other 

more vulnerable groups? This is exactly the question which trading of food commodity 

derivatives provokes. This thesis argues that besides ethical considerations there are 

obligations under international law that bind states to ensure compliance with human 

rights, inter alia the right to food, by regulating markets in such a way that excessive 

speculation is prevented. In support of the argumentation a causal link between 

speculation and rising prices is discussed and the applicability of the precautionary 

principle is demonstrated. Based on the adverse effects that high food prices cause in 

developing countries, extraterritorial obligations are constructed. Finally, policy options 

are suggested to regulate food commodity markets in accordance with international 

human rights standards. 

 

Keywords: excessive speculation, agricultural commodities, precautionary principle, 

food security, right to food, obligation to regulate, extraterritorial obligations 

 

L’écart entre pauvreté et prospérité s’agrandit de jour en jour. Pendant que certaines 

personnes souffrent de faim et meurent de famine, d’autres réalisent une quantité de 

profit impensable. Et s’il existait une relation entre la prospérité d’une catégorie de 

personnes et la misère d’un autre groupe plus vulnérable ? Cette question est soulevée 

inévitablement par le problème des transactions de matières premières alimentaires. 

Cette thèse soutient l’idée qu’au-delà de certaines considérations éthiques, il existe un 

certain nombre d’obligations selon le droit international qui sollicitent les états à 

garantir la conformité aux droits de l’Homme, notamment le droit à l’alimentation, en 

régulant les marchés pour prévenir la spéculation excessive sur les denrées alimentaires. 

D’autre part, le lien de causalité entre la spéculation et l’augmentation des prix va être 

démontré, ainsi que l’applicabilité du principe de précaution. Ensuite, se basant sur les 

effets indésirables que causent les prix alimentaires élevés dans les pays en 



ii 

 

développement, les obligations extraterritoriales seront établies. Pour finir, différentes 

options stratégiques seront proposées pour réguler les marchés des denrées alimentaires 

conformément aux normes internationales relatives aux droits de l’Homme.  

 

Mots-clés: spéculation excessive, produits agricoles, principe de précaution, sécurité 

alimentaire, droit à l’alimentation, obligation de réglementer, obligations 

extraterritoriales.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 
 
 

 



iii 

 

TABLE OF CONTENTS 

 
Introduction ................................................................................................................ 1 

Chapter 1: The excessiveness of speculation .............................................................. 5 

1. The history of speculation.................................................................................. 5 

2.  The relationship between speculation and price volatility ................................. 13 

 a) What is Price Volatility?  .............................................................................. 13 

b) The controversial relationship between excessive speculation and price   

volatility .......................................................................................................... 14 

  aa) The arguments ................................................................................ 14  

(1) Contra  ................................................................................ 14 

(2) Pro ...................................................................................... 18 

bb) Interim results ................................................................................ 26 

 

 c) Overcoming the controversy: The precautionary principle ........................... 27 

  aa) International law ............................................................................. 28 

bb) European Union Law ..................................................................... 29 

 d) Interim Conclusions..................................................................................... 31 

  

Chapter 2: The implications of excessive speculation for food prices and consumers

 ................................................................................................................................... 32 

1. The extent of transmission between international and local food prices  ............. 32 

2. The consequences of high transmission .............................................................. 36 

a) Country-level impacts .................................................................................. 37 

b) Household-level impacts .............................................................................. 38 

c) Impacts on the United Nations World Food Programme ............................... 43 

d) Interim Conclusions ..................................................................................... 43 

Chapter 3: A human rights-based approach to excessive speculation .................... 44 

1. The added-value of a human rights based approach ............................................ 44 

2. The right to food ................................................................................................ 48 

a) The international legal basis ......................................................................... 48 

b) The normative content ................................................................................. 51 

c) The interconnectedness of human rights ....................................................... 52 

aa) Economics, social and cultural rights as a different category of right? .... 52 

bb) The effects on other economics, social and cultural rights ...................... 54 



iv 

 

 
d) The corresponding obligations ..................................................................... 57 

aa) The addressees of obligations related to the right to food ........................ 57 

bb) The content of State obligations ............................................................. 61 

 

3. The implications for excessive speculation on agricultural commodity  

markets .............................................................................................................. 63 

4. Interim Conclusions ........................................................................................... 67 

 
Chapter 4: The extraterritorial obligation to prevent excessive speculation .......... 68 

1. The insufficiency of domestic human rights obligations ..................................... 68 

2. The fundamental ideas behind extraterritorial obligations .................................. 70 

a) The universality of human rights .................................................................. 71 

b) The principle of non-discrimination ............................................................. 72 

c) Interim conclusions ...................................................................................... 73 

 

3. The legal foundations of extraterritorial obligations ........................................... 73 

a) General  ....................................................................................................... 74 

b) Right to food ................................................................................................ 76 

 

4. The extraterritorial obligation to take measures against excessive speculation .... 77 

a) The FAO Voluntary Guidelines .................................................................... 78 

b) International Environmental Law ................................................................. 79 

c) Re-Substantiation of Extraterritorial Obligations through the Maastricht 

Principles ..................................................................................................... 79 

 

5. Interim conclusions ............................................................................................ 84 

Conclusion ................................................................................................................. 85 

 

 

 

 
 
 
 



v 

 

 
 
 
 
 

Acknowledgement 

It is with immense gratitude that I acknowledge the support and help of my supervisor, 

Professor Jean-Paul Jacqué. Furthermore, I would like to thank the UN Special 

Rapporteur on the Right to Food, Prof. Olivier De Schutter, and UNCTAD chief 

economist Dr. Heiner Flassbeck for their availability, expertise and patience with my 

interview questions.  

 

 
 
 
 
 
 
 
 
 
 



vi 

 

 
GLOSSARY1 

B 
Board of Trade: Any organised exchange or other trading facility for the trading of 

futures and/or option contracts. 

 

Buyer: A market participant who takes a long futures position or buys an option. An 

option buyer is also called a taker, holder, or owner. 

C 
Cash Settlement: A method of settling futures options and other derivatives whereby 

the seller (or short) pays the buyer (or long) the cash value of the underlying commodity 

or a cash amount based on the level of an index or price according to a procedure 

specified in the contract. Also called Financial Settlement. Compare to physical 

delivery. 

 

Clearing: The procedure through which the clearing organisation becomes the buyer to 

each seller of a futures contract or other derivative, and the seller to each buyer for 

clearing members. 

 

Clearing Organisation: An entity through which futures and other derivative 

transactions are cleared and settled. It is also charged with assuring the proper conduct 

of each contract‟s delivery procedures and the adequate financing of trading. A clearing 

organisation may be a division of a particular exchange, an adjunct or affiliate thereof, 

or a freestanding entity. Also called a clearing house, multilateral clearing organisation, 

or clearing association. See Derivatives Clearing Organisation. 

 

Commercial: An entity involved in the production, processing, or merchandising of a 

commodity. 

 

Commodity: (1) A commodity, as defined in the Commodity Exchange Act, includes 

the agricultural commodities enumerated in Section 1a(4) of the Commodity Exchange 

Act, 7 USC 1a(4), and all other goods and articles, except onions as provided in Public 

Law 85-839 (7 USC 13-1), a 1958 law that banned futures trading in onions, and all 

services, rights, and interests in which contracts for future delivery are presently or in 

the future dealt in. (2) A physical commodity such as an agricultural product or a natural 

resource as opposed to a financial instrument such as a currency or interest rate. 

 

Commodity Exchange Act: The Commodity Exchange Act, 7 USC 1, et seq., provides 

                                                
1 CFTC Glossary - A Guide to the Language of the Futures Industry 
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for the federal regulation of commodity futures and options trading and was enacted in 

1936. 

Commodity Futures Trading Commission (CFTC): The Federal regulatory agency 

established by the Commodity Futures Trading Act of 1974 to administer the 

Commodity Exchange Act.  

 

Commodity Index: An index of a specified set of (physical) commodity prices or 

commodity futures prices.  

 

Commodity Index Fund: An investment fund that enters into futures or commodity 

swap positions for the purpose of replicating the return of an index of commodity prices 

or commodity futures prices.  

 

Commodity Index Swap: A swap whose cash flows are intended to replicate a 

commodity index.  

 

Commodity Index Trader: An entity that conducts futures trades on behalf of a 

commodity index fund or to hedge commodity index swap positions. 

 

Contract: (1) A term of reference describing a unit of trading for a commodity future or 

option or other derivative; (2) an agreement to buy or sell a specified commodity, 

detailing the amount and grade of the product and the date on which the contract will 

mature and become deliverable. 

 

Crop Year: The time period from one harvest to the next, varying according to the 

commodity (e.g., July 1 to June 30 for wheat; September 1 to August 31 for soybeans). 

D 
Daily Price Limit: The maximum price advance or decline from the previous day's 

settlement price permitted during one trading session, as fixed by the rules of an 

exchange. 

 

Delivery: The tender and receipt of the actual commodity, the cash value of the 

commodity, or of a delivery instrument covering the commodity (e.g., warehouse 

receipts or shipping certificates), used to settle a futures contract. 

 

Derivative: A financial instrument, traded on or off an exchange, the price of which is 

directly dependent upon (i.e., "derived from") the value of one or more underlying 

securities, equity indices, debt instruments, commodities, other derivative instruments, 

or any agreed upon pricing index or arrangement (e.g., the movement over time of the 

Consumer Price Index or freight rates). They are used to hedge risk or to exchange a 

floating rate of return for fixed rate of return. Derivatives include futures, options, and 

swaps. For example, futures contracts are derivatives of the physical contract and 

options on futures are derivatives of futures contracts.  
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Derivatives Clearing Organisation: A clearing organisation or similar entity that, in 

respect to a contract (1) enables each party to the contract to substitute, through 

novation or otherwise, the credit of the derivatives clearing organisation for the credit of 

the parties; (2) arranges or provides, on a multilateral basis, for the settlement or netting 

of obligations resulting from such contracts; or (3) otherwise provides clearing services 

or arrangements that mutualise or transfer among participants in the derivatives clearing 

organisation the credit risk arising from such contracts. 

E 
Efficient Market: In economic theory, an efficient market is one in which market 

prices adjust rapidly to reflect new information. The degree to which the market is 

efficient depends on the quality of information reflected in market prices. In an efficient 

market, profitable arbitrage opportunities do not exist and traders cannot expect to 

consistently outperform the market unless they have lower-cost access to information 

that is reflected in market prices or unless they have access to information before it is 

reflected in market prices. 

 

Electronic Trading Facility: A trading facility that operates by an electronic or 

telecommunications network instead of a trading floor and maintains an automated audit 

trail of transactions. 

 

Exchange: A central marketplace with established rules and regulations where buyers 

and sellers meet to trade futures and options contracts or securities. Exchanges include 

designated contract markets and derivatives transaction execution facilities. 

 

Exchange Rate: The price of one currency stated in terms of another currency. 

 

Expiration Date: The date on which an option contract automatically expires; the last 

day an option may be exercised. 

F 
Futures Contract: An agreement to purchase or sell a commodity for delivery in the 

future: (1) at a price that is determined at initiation of the contract; (2) that obligates 

each party to the contract to fulfill the contract at the specified price; (3) that is used to 

assume or shift price risk; and (4) that may be satisfied by delivery or offset. 

 

Futures Price: (1) Commonly held to mean the price of a commodity for future 

delivery that is traded on a futures exchange; (2) the price of any futures contract. 

H 
Hedge Fund: A private investment fund or pool that trades and invests in various assets 

such as securities, commodities, currency, and derivatives on behalf of its clients, 

typically wealthy individuals. Some commodity pool operators operate hedge funds. 
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Hedger: A trader who enters into positions in a futures market opposite to positions 

held in the cash market to minimise the risk of financial loss from an adverse price 

change; or who purchases or sells futures as a temporary substitute for a cash 

transaction that will occur later. One can hedge either a long cash market position (e.g., 

one owns the cash commodity) or a short cash market position (e.g., one plans on 

buying the cash commodity in the future). 

 

High Frequency Trading: Computerised or algorithmic trading in which transactions 

are completed in very small fractions of a second. 

I 
Initial Margin: Customers' funds put up as security for a guarantee of contract 

fulfillment at the time a futures market position is established. 

L 
Liquidation: The closing out of a long position. The term is sometimes used to denote 

closing out a short position, but this is more often referred to as covering. 

 

Liquid Market: A market in which selling and buying can be accomplished with 

minimal effect on price. 

 

Long: (1) One who has bought a futures contract to establish a market position; (2) a 

market position that obligates the holder to take delivery; (3) one who owns an 

inventory of commodities. See Short. 

M 
Manipulation: Any planned operation, transaction, or practice that causes or maintains 

an artificial price. Specific types include corners and squeezes as well as unusually large 

purchases or sales of a commodity or security in a short period of time in order to distort 

prices, and putting out false information in order to distort prices. 

 

Margin: The amount of money or collateral deposited by a customer with his broker, by 

a broker with a clearing member, or by a clearing member with a clearing organisation. 

The margin is not partial payment on a purchase. Also called Performance Bond. (1) 

Initial margin is the amount of margin required by the broker when a futures position is 

opened; (2) Maintenance margin is an amount that must be maintained on deposit at all 

times. If the equity in a customer's account drops to or below the level of maintenance 

margin because of adverse price movement, the broker must issue a margin call to 

restore the customer's equity to the initial level. Exchanges specify levels of initial 

margin and maintenance margin for each futures contract, but futures commission 

merchants may require their customers to post margin at higher levels than those 

specified by the exchange. Futures margin is determined by the SPAN margining 
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system, which takes into account all positions in a customer’s portfolio. 

O 
Over-the-Counter (OTC): The trading of commodities, contracts, or other instruments 

not listed on any exchange. OTC transactions can occur electronically or over the 

telephone. 

P 
Physical: A contract or derivative that provides for the physical delivery of a 

commodity rather than cash settlement. 

 

Physical Delivery: A provision in a futures contract or other derivative for delivery of 

the actual commodity to satisfy the contract. 

 

Position Limit: The maximum position, either net long or net short, in one commodity 

future (or option) or in all futures (or options) of one commodity combined that may be 

held or controlled by one person as prescribed by an exchange and/or by the CFTC. 

 

Price Discovery: The process of determining the price level for a commodity through 

the interaction of buyers and sellers and based on supply and demand conditions. 

S 
Settlement: The act of fulfilling the delivery requirements of the futures contract. 

 

Short: (1) The selling side of an open futures contract; (2) a trader whose net position in 

the futures market shows an excess of open sales over open purchases. 

 

Speculative Bubble: A rapid run-up in prices caused by excessive buying that is 

unrelated to any of the basic, underlying factors affecting the supply or demand for a 

commodity or other asset. Speculative bubbles are usually associated with a 

"bandwagon" effect in which speculators rush to buy the commodity (in the case of 

futures, "to take positions") before the price trend ends, and an even greater rush to sell 

the commodity (unwind positions) when prices reverse. 

 

Speculator: In commodity futures, a trader who does not hedge, but who trades with 

the objective of achieving profits through the successful anticipation of price 

movements. 

 

Spot: Market of immediate delivery of and payment for the product.  

 

Spot Commodity: (1) The actual commodity as distinguished from a futures contract; 

(2) sometimes used to refer to cash commodities available for immediate delivery. 
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Spot Price: The price at which a physical commodity for immediate delivery is selling 

at a given time and place. 

 

Swap: In general, the exchange of one asset or liability for a similar asset or liability for 

the purpose of lengthening or shortening maturities, or otherwise shifting risks. This 

may entail selling one securities issue and buying another in foreign currency; it may 

entail buying a currency on the spot market and simultaneously selling it forward. 

Swaps also may involve exchanging income flows; for example, exchanging the fixed 

rate coupon stream of a bond for a variable rate payment stream, or vice versa, while 

not swapping the principal component of the bond. Swaps are generally traded over-the-

counter. 

U 
Underlying Commodity: The cash commodity underlying a futures contract. Also, the 

commodity or futures contract on which a commodity option is based, and which must 

be accepted or delivered if the option is exercised. 

V 
Volatility: A statistical measurement (the annualised standard deviation of returns) of 

the rate of price change of a futures contract, security, or other instrument underlying an 

option.  

 

Volume: The number of contracts traded during a specified period of time. It is most 

commonly quoted as the number of contracts traded, but for some physical commodities 

may be quoted as the total of physical units, such as bales, bushels, or barrels. 
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THE WORLD FOOD CASINO - 
EXCESSIVE SPECULATION FROM A 
HUMAN RIGHTS PERSPECTIVE 

 

INTRODUCTION 
 

Approximately one billion people
2
 worldwide are currently suffering from hunger on a 

daily basis, making the right to food one of the most violated human rights. The reason 

why they are unable to feed themselves is the lack of necessary financial resources to 

purchase the food they need. As a consequence malnutrition and the illnesses connected 

with it remain one of the main causes of death in more than 40 countries.
3
 The number 

of hungry people has increased from 820 million in 1996, 854 million in 2005 and 923 

million at the beginning of 2008.
4
 The most recent figure of 925 million in 2010 showed 

a slight decrease from 1.023 billion in 2009.
5
  According to World Bank estimates of 

2011, 44 million people have fallen into extreme poverty, living on less than 1,25$ a 

day, as a result of food prices rising by 36% in 2010/2011.
6
 In April 2011 World Bank 

President Robert Zoellick warned that rising food prices have created a "toxic brew of 

real pain contributing to social unrest".
7
 Although the Food Price Index, which measures 

the monthly change in international food prices, recently showed a decline in prices
8
, 

prices remain high and the general trend towards rising food prices is set to continue.
9
 

All major agricultural commodities being traded at the international level and essential 

                                                
2  The Food and Agriculture Organization of the United Nations (hereinafter FAO) currently revises its 

methodology for measuring hunger. See: FAO, United Nations World Food Programme, International 

Fund for Agricultural Development 2011(a),The State of Food Insecurity in the World, p. 10. 
3  Schumann, 2011, Hunger Makers, p. 12. 
4    See FAO, 2009(b), The State of Food Insecurity in the World; FAO, 2010, The State of Food 

Insecurity in the World; FAO/WFP/IFAD, 2011(a), The State of Food Insecurity in the World. 
5    De Schutter, 2011(b), p. 305. 
6    Ivanic, Martin, Zaman, 2011, p. 23. 
7  Giles, Chris, World Bank chief warns on food threat, Financial Times, 14 April 2011. 
8  http://www.fao.org/worldfoodsituation/wfs-home/foodpricesindex/en/ 
9  OECD-FAO, 2011, Agricultural Outlook 2011-2020, p. 24. 
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for human nutrition, such as milk, cereals and sugar, were at least twice as expensive in 

spring 2011 than 10 years ago.
10

 Prices for the three most important grains, wheat, corn 

and rice, were on average 150 percent higher than they had been in 2000.
11

 Recently 

Germany’s aid organisation Welthungerhilfe has warned that the world was heading 

“full speed into the next famine.”
12

 Whenever so called natural disasters like droughts 

occur, the problem of hunger temporarily shifts to the centre of public attention. 

However, there are other factors threatening the right to food that deserve equal 

attention. One of these is food price volatility on food commodity markets which 

increasingly threatens the enjoyment of human rights, most notably the right to food. 

There is a constant risk: a repeat of the 2007-2008 spike in food prices.
13

 

While the world's most vulnerable are adversely affected by record price swings, "the 

other side of the world society was listing a new record as well".
14

 Prior to and in 

parallel to the food crisis in 2007-2008, investors, including banks, pension funds and 

insurance companies, have expanded their activities on agricultural commodity markets. 

By the end of March 2011 investors had put more than 600 billion dollars in bets on 

commodities hoping to benefit from increasing prices.
15

 Almost one third of the money 

was invested in food commodities, an area which Barclays Capital characterised as the 

"best performing sector".
16

 In Spring 2008 Deutsche Bank tried to attract clients for one 

of its investment funds by asking “Do you enjoy rising prices?" and remarked 

"Everybody talks about commodities – with the Agriculture Euro Fund you can benefit 

from the increase in value of the seven most important agricultural commodities.”
17

 All 

this invites the notion that excessive speculation may be a key factor in driving up food 

prices. 

Derivative trading has become more and more important, since it proved to be one of 

                                                
10  FAO Food Price Index, May 2011, http://www.fao.org/worldfoodsituation/wfs-

home/foodpricesindex/en/ 
11  Schumann, 2011, Hunger Makers, p. 12. 
12  Welthungerhilfe, 2011, Brennpunkt: Nahrungsmittelpreise. 
13  Blas, Javier, Oil seed rise sparks new food price fear, Financial Times, 30 April 2012; Food Inflation 

feared as soya prices soar, Financial Times, 29 April 2012. 
14  Schumann, 2011, Hunger Makers, p. 13. 
15  Ibidem. 
16  Barclays Capital, 2011, Commodities Research, p. 4. 
17  Wahl, 2011, p. 12 
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the most lucrative fields of action for financial institutions. A derivative is not based on 

an exchange of tangible assets, such as goods or money, but rather is a financial contract 

with a value linked to the expected future price movements of the underlying asset.
18

 

The main characteristic of this kind of financial contract is thus its disconnectedness 

from physical markets, which has, as critics claim, ultimately triggered the collapse of 

banks and the worst financial crisis in human history.
19

 Much attention has been devoted 

to the betting on the value of subprime mortgages or foreign currency values, where the 

disastrous consequences could be witnessed around the globe. The financial crisis has 

been an economic catastrophe of alarming proportions for millions around the world, 

driving many countries into recession and causing increased rates of unemployment, 

deteriorating public debts and consequently leading to regrettable curtailments in the 

field of essential public services. Yet, there is another neglected field where speculative 

behaviour represents a threat to the very survival of people: food commodities.
20

 

Against the backdrop of the global rise in commodity prices and food insecurity 

affecting almost one billion worldwide, the boom of investment into food commodities 

needs to be questioned. Can food and agricultural commodities be traded just like any 

other product? Does a full commitment to the human right to food not imply a 

responsibility of the international community to secure respect for this human right? As 

Harald Schumann has pointed out in his report for Foodwatch called "The Hunger-

Makers", it is also relevant to ask what is the economic sense in trading volumes of 

foodstuffs each day that exceed the total global consumption of grain several times 

over.
21

 Also, it is worthwhile to consider who ultimately pays the profits of investors, if 

not consumers. This leads to the question whether excessive speculation causes price 

volatility or at least amplifies and aggravates the effects of other factors. 

There is a considerable amount of literature dealing with the most recent food crisis, and 

also various contributions exist which analyze the impact of speculation on price 

volatility. Yet, little research has been carried out to genuinely approach the issue from a 

                                                
18  Jones, Tim, 2010, p. 4. 
19  Ibidem. 
20  Ibidem. 
21  Schumann, 2011, Hunger Makers, p. 15. 
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human rights perspective, asking what obligations might bind states to intervene and 

regulate markets to ban excessive speculation. The central research question, which this 

study seeks to answer, therefore is: Does international human rights law oblige states 

to intervene for the purpose of regulating speculation? There are several scientific 

obstacles that need to be overcome before being able to deal with the potential policy 

options to react to excessive speculation in order to protect the right to food. 

First it needs to be proven that speculation is a factor leading to price volatility, since in 

the past, efforts to tackle the problem of speculation on agricultural commodity markets 

have often been hampered and undermined by the denial of a causal link between 

speculation and food volatility. Chapter 1 of this study aims to provide solid evidence 

establishing the role of derivative trading in causing unstable food prices. While it does 

not claim that food speculation is the only factor, it shows that speculation "rides on the 

back of these underlying changes, amplifying their impact on price". 
22

 It also discusses 

the necessity of proving the role of speculation as a "conditio sine qua non" and 

suggests that a reversal of the burden of proof analogous to the precautionary principle 

might render this discussion a purely academic matter.  Chapter 2 outlines the adverse 

human rights impacts that can be directly associated with food price volatility. 

Establishing a causal relationship between price volatility and detrimental effects on the 

right to food poses no major problem. The effects of the food crisis of 2007-08 are well 

documented. Millions suffered from hunger and malnutrition and riots erupted as a 

consequence of these circumstances. Focusing on the implications for already 

marginalised and vulnerable groups, the short term as well as the long term damages of 

food deprivation are reviewed. Chapter 3 argues that a human-rights based approach is 

required to deal with the problem in a sustainable way. It shows the advantages of this 

method, recalls the existing international and regional legal framework, the normative 

content of the right to food, names its duty-bearers, and discusses their obligations.  

After this, Chapter 4 deals with the challenge posed by the divergence between 

affectedness and capacity to act. In wealthy industrialised countries consumers spend 

less than 10 percent of their income on food, and commodities contribute only a fraction 

                                                
22   Jones, Tim, 2010, p. 20 
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to retail prices. Therefore price volatility is not significant for most people. The situation 

is very different in developing countries where two billion people spend a large 

proportion of their incomes on food and other basic commodities. In these countries an 

increase in prices leads to severe restrictions to their lives, and for many it means being 

confronted with illness and death.
23

 Thus, this chapter constructs extraterritorial 

obligations, as recently re-proclaimed and substantiated in the Maastricht Guidelines, 

for states, who are in a position to create regulations, but are not detrimentally affected 

within their own jurisdiction. Only then, the last step of identifying appropriate policy 

measures can be taken. As part of the conclusion it is addressed how compliance with 

the right to food can be assured. Therefore the need to take concrete action is 

emphasised and potential solutions are discussed. The justiciability of the right to food 

remains another crucial challenge, but is beyond the scope of this paper.
 24

 

CHAPTER ONE: THE EXCESSIVENESS OF SPECULATION 
 

1. THE HISTORY OF SPECULATION 

 

In order to discuss the role that speculation plays concerning the formation of prices, it 

is first necessary to review the history of speculation on commodity markets and to 

define what the main contemporary characteristics of speculative market behaviour are. 

A historical review helps to grasp what speculation is and what actors engage in 

speculation. It also reveals what the interests of the different market participants are. 

The historical developments are analyzed focusing on the United States, firstly due to 

the important role of the Chicago Board of Trade (CBT) and because this focus 

exemplifies the global debate on speculation in commodity markets and state regulation. 

 

Agricultural commodities are the central subject around which all analyses, discussions 

and conclusions of this study evolve. Commodities can be defined as “goods of a 

fungible nature that are capable of being delivered, including metals and their ores and 

                                                
23  Schumann, 2011, Hunger Makers, p. 12. 
24  For an in-depth analysis see: Borghi and Postiglione Blommestein, 2006. 
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alloys, agricultural products, and energy such as electricity”.
25

 The most important 

agricultural commodities being traded on the financial markets are wheat, maize, sugar, 

cotton and soybean (oil).
26

 

 

In the mid-19
th
 century so called future contracts were created for agricultural products 

traded in the United States.
27

 These standardised contracts, which allowed market 

participants to agree on a guaranteed price for their next harvest, remain an important 

instrument to "hedge" risks, but presently tend to be only available to larger, wealthier 

farmers.
28

 Initially, they were conceived for the buying and selling of raw materials 

expiring on fixed dates in the future.
29

 Above all, their purpose was to benefit farmers 

by giving them an increased certainty of income by transferring their risks to someone 

else. Likewise, prospective purchasers such as mills and bread manufacturers were able 

to plan their production and calculate their costs based on assured amounts and prices.
30

 

Future contracts are generally closed by the neutralisation of the existing positions and 

the financial settlement of the price difference between long (buyer) and short positions 

(seller).  

 

It is important to take note of the crucial role of yet another actor involved in this type 

of contract. The exchange itself, a private company offering a self-regulated trading 

venue
31

, is the third and central contracting party and its responsibility is to ensure 

compliance with the terms of the contracts by buyers and sellers. In return, buyers and 

sellers have to deposit as security a certain amount of money (margins) in an account set 

up for this purpose by the exchange.
32

 Generally the buyer of a futures contract is 

required to deposit between eight to twelve per cent of the nominal value of the 

commodity in order to compensate for unforeseen price fluctuations.
33

  It quickly 

                                                
25  Regulation (EC) No. 1287/2006, Article 2(1). 
26  Kerckhoffs, van Os, Vander Stichele, 2010, p. 2, 

http://europeansforfinancialreform.org/en/system/files/FinancingFood.pdf 
27  Jones, Tim, 2010, p. 8. 
28  Ibidem. 
29  Schumann, 2011, Hunger Makers, p. 17. 
30  Schumann, 2011, Hunger Makers, p. 21. 
31  Kerckhoffs, van Os, Vander Stichele, 2010, p. 4. 
32  Schumann, 2011, Hunger Makers, p. 21. 
33  Ibidem. 

http://europeansforfinancialreform.org/en/system/files/FinancingFood.pdf
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became apparent that futures contracts are prone to manipulation and excessive 

speculation. This is the result of the number of traded contracts being completely 

independent from the quantities of existing physical goods. Right from the start of its 

existence, markets participants were attracted which engaged in commodity futures 

markets solely for financial reasons and had no interest in the physical production, 

processing or retailing of the physical good itself.
34

 Betting on price fluctuation became 

attractive and future contracts were bought to create an artificial shortage and drive 

prices up.
35

 

 

However, in the aftermath of the 1929 Wall Street Crash, the Roosevelt administration 

in the United States, decided to intervene and introduced measures aimed at the 

prevention of price volatility caused by excessive speculation. The Securities Act of 

1933, the Security Exchange Act of 1934 and the Commodity Exchange Act of 1936 

were a direct reaction to the undesired effects of speculation. An efficient supervision of 

commodity exchanges was established. Most prominently, so called position limits were 

introduced, placing limits on the amount of derivatives which can be traded in a 

particular market.
36

 All businesses and traders which were not themselves engaged in 

the physical grain trade were prohibited from purchasing more than 500 standardised 

contracts per type of grain.
37

 

 

Later, a new form of futures contracts developed that were purely finance-related and 

designed to guarantee a set currency exchange or interest rate for producers and 

business enterprises for a fixed date in the future. Fees and premiums arising from this 

new instrument soon became one of the major sources of income for the financial 

industry. The value of these contracts was derived from the underlying exchange rates 

and loan interests. Therefore they are referred to as derivatives.
38

 The establishment of 

the corresponding markets was accompanied by an electronic linkage of exchanges and 

                                                
34  Schumann, 2011, Hunger Makers, p. 21. 
35  Ibidem. 
36  Jones, Tim, 2010, p. 8. 
37  Schumann, 2011, Hunger Makers, p. 22. 
38  Schumann, 2011, Hunger Makers, p. 23. 
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market participants beyond all territorial borders. This caused an ever increasing 

liquidity which was generated by pension funds, insurances, endowments and savings in 

various forms.
39

 This "global cyberspace of world finance",
40

 preceding the time of the 

internet becoming a mass medium, led to fast flows of enormous amounts of capital 

between the different financial centres, exchanges, stocks, bonds and currencies. 

Schumann concludes that "since then the valuation of securities and entire economies 

has become increasingly subject to the laws of mass psychology rather than rational 

economic calculation."
41

 Derivative trading is very suitable for speculation, because 

high profit (and losses) can be achieved with relatively low amounts of money invested. 

Until the end of the 1990s food commodity prices corresponded to the expected harvests 

or the demand in oil. This changed when stock exchanges gradually became a less 

lucrative target of investment and the financial industry started advertising for 

investment in commodities. 

 

A newly introduced offer called index fund consisted of a package of securities 

compiled in one basket, in which each security is given a certain weighting.
42

 The first 

index, the Goldman Sachs Commodity Index, was already created in 1991 and included 

25 different commodities from aluminium to sugar cane.
43

 Investors are encouraged to 

bet on the development of the overall future price development of their compilation, 

while it was the role of Goldman bankers to manage their capital and buy futures for 

commodities on their behalf according to their weighting in the index.
44

 This results in 

the value of the capital investment being determined by the development of future 

contracts prices.
45

 Other major players of the financial industry, inter alia, AIG, 

Barclays, Morgan Stanley, UBS and Deutsche Bank followed the example and set up 

index funds as well.
46

 Thus, the character of commodity markets was changed 

fundamentally. Price discovery and hedging were no longer the only motivating factors 

                                                
39  Schumann, 2011, Hunger Makers, p. 23. 
40  Ibidem. 
41  Ibidem. 
42  Schumann, 2011, Hunger Makers, p. 27. 
43  Ibidem. 
44  Ibidem. 
45  Ibidem. 
46  Schumann, 2011, Hunger Makers, p. 28. 
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behind engaging in commodity futures trade. Rather, derivatives in food expanded 

massively and index funds were created allowing institutional investors to "invest in the 

price of food, as if it were an asset like shares."
47

 This was due to marketing and 

advertising commodities as crisis-proof securities accounts and a tool to hedge against 

inflation. Quickly, investment in commodities was seen as a "portfolio enhancer".
48

 The 

UN Special Rapporteur on the Right to Food Olivier De Schutter writes "the reason for 

this was because other markets dried up one by one: the dotcoms vanished at the end of 

2001, the stock market soon after, and the US housing market in August 2007. As each 

bubble burst, these large institutional investors moved into other markets, each 

traditionally considered more stable than the last. Strong similarities can be seen 

between the price behaviour of food commodities and other refuge values, such as 

gold."
49

 

 

The introduction of index funds was accompanied by an increasing deregulation in the 

United States. In the 1990s and early 2000s these Acts of the Roosevelt era were 

amended following intensive lobbying by the financial industry.
50

 The deregulation of 

agricultural markets was advocated as bringing more liquidity and being a benefit for all 

market participants. This is doubtful, since speculators tend to leave the markets when 

they are most needed.
51

 As a result radical changes took places. For instance, Goldman 

Sachs succeeded in negotiating exemptions from the limits on trading for many 

commodity speculators. The limitation of 600 contracts per trading member and grain 

type was identified as an obstacle to profit and hence gradually removed.
52

 Quickly the 

figure increased to 22,000 for corn, 10,000 for soybeans, and 6,500 for wheat.
53

  

Bankers still were not satisfied with the level of deregulation and hence identified 

loopholes dating back to the founding of the Commodity Futures Trading Commission 

(CFTC). Soon Goldman Sachs and other providers of index swap trading, among them 

                                                
47  Jones,Tim, 2010, p. 9. 
48  Robison, Loder, Bjerga, Amber Waves of Pain, Business Week, 22 July 2010.  
49  De Schutter, 2010(a), p. 6. 
50  Taibbi, The Great American Bubble Machine, Rolling Stone, 9-23 July 2009. 
51  Interview Flassbeck, 1 May 2012. 
52  Schumann, 2011, Hunger Makers, p. 33. 
53  Ibidem. 
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Morgan Stanley, Meryll Lynch and Citibank, were able to benefit from even more 

lucrative exemptions.
54

 Consequently, position limits had lost their significance. 

Subsequently more and more private investors were attracted to the commodity 

markets. The construction of the PowersharesDB in 2004, the first open commodity 

fund, further contributed to this trend.
55

  

 

A strong indicator for today's presence of speculation on food commodity markets is the 

capital involvement reflected by the number of derivative contracts which increased by 

more than 500 percent between 2002 and mid-2008.
56

 A study conducted by Lehman 

Brothers even noticed an increase by 1,900% in the volume of index fund speculation 

between 2003 and March 2008, from 13 billion to 260 billion US dollars.
57

  

 

It is important to be aware of the small share that publicly traded commodity-linked 

securities represent in the overall market.
58

 In parallel to the developments at the 

exchange platforms, banks had started trading similar contracts directly with their 

customers and among each other. This form of bilateral trading between financial actors 

without the involvement of public exchanges is called over-the-counter trade (OTC).
59

 

Commodity departments in banks fulfil an essential role for all parties involved in 

commodity markets. Like exchanges they engage in hedging prices for buyers and 

sellers alike according to their specific needs.
60

 The volume of OTC trade with 

derivatives is significantly larger than that of the public commodity futures markets.
61

 

OTC trade is very opaque, since centralised information is lacking completely. 

Therefore, no data is available on what bank takes what risks.
62

 The banks involved 

have an enormous information advantage over all other market participants as well as 

                                                
54  Schumann, 2011, Hunger Makers, p. 33. 
55  Ibidem. 
56  UNCTAD, 2009(b), Chapter II: The Financialization of Commodity Markets. 
57  Wahl, Peter, 2009, p. 11. 
58  Schumann, 2011, Hunger Makers, p. 34. 
59  Schumann, 2011, Hunger Makers, p. 32. 
60  Schumann, 2011, Hunger Makers, p. 34. 
61  BBC World Service, The Documentary: Bubble Trouble, Episode 3, minute 0:15:43. 
62  Schumann, 2011, Hunger Makers, p. 32. 
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huge potential power over pricing.
63

 In 2000 the Commodity Modernization Act, the 

same legislative act which granted a quasi-abolition of position limits, explicitly 

provides for the exemption of OTC trade from any supervision.
64

 

 

Higher demand for agricultural commodities, caused by an ever increasing population 

and the scarcity of land usable for cultivation, is seen as one of the mega-trends of the 

21
st
 century.

65
 As no market saturation is in sight, agricultural commodities are deemed 

to be an extraordinarily lucrative investment.
66

 At the world´s most important trading 

platform, the Chicago Board of Trade, these profit aspirations become manifest in the 

increased number of index funds. The same is valid for other trading platforms, such as 

the trading platform in Geneva, which is the most significant one in Europe. According 

to Barclay's Capital the amount of money invested in commodity derivatives rose from 

13 billion in 2002 to 412 billion US dollars in 2011.
67

 However, these figures do not 

contain the amounts which are additionally used by hedge funds for betting purposes at 

the commodity markets. These funds are virtually unregulated and have an investment 

volume of approximately 2 trillion US dollars.
68

 The calculation conducted by Barclay's 

neither includes the OTC-trade, which the Bank for International Settlements estimates 

to have reached 461 billion US dollars in December 2010.
69

 Based on the calculations 

and estimations Schumann, in his study for Foodwatch, explains that it can be safely 

assumed that more than 600 billion US dollars are invested in the financial industry’s 

commodities business.
70

 

Considering these numbers the profiteers can be easily identified. Goldman Sachs alone 

achieves a net income of nearly 5 billion US dollars per annum with their commodities 

business, equalling roughly 10% of the company's overall income.
71

 Similar results can 

be observed at other banks such as JP Morgan and Deutsche Bank, the latter referring to 

                                                
63  Schumann, 2011, Hunger Makers, p. 35. 
64  Schumann, 2011, Hunger Makers, p. 33. 
65  Deutscher Bundestag, 2011,expert statement by Rafael Schneider, p. 1. 
66  Ibidem. 
67  Barclays Capital, Commodities Research, April 2011.  
68  Schumann, 2011, Hunger Makers, p. 27. 
69  Bank for International Settlements, 2011, OTC derivatives market activity. 
70  Schumann, 2011, Hunger Makers, p. 36. 
71  Goldmann Sachs, 2009 Annual Report. 
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commodity trading as "the most important area of growth".
72

 Another actor benefitting 

from the increased trade in commodity derivatives are the exchanges themselves. Every 

transaction leads to fees being paid. For instance, the CME Group, owner of the futures 

exchanges in Chicago (CBOT) and New York (NYMEX), made an annual net profit of 

3 billion Euro, half of which is attributable to trade in commodity derivatives.
73

 

INTERIM FINDINGS 

 

The historical perspective on speculation helps to recognise the important role of 

speculation for the functioning of markets. Looking at the developments in the past 

centuries and decades, hedging against risks has to be recognised as a legitimate 

concern, and as requiring the availability of future buyers or sellers in sufficient 

numbers. Therefore, a certain amount of speculators is essential for the proper 

functioning of commodity futures markets. Nevertheless the danger of manipulation and 

excessive speculative activities in unregulated markets has become evident. The 

reaction of the Roosevelt administration to these threats illustrates that policy makers do 

possess the means to intervene in order to prevent or mitigate adverse human rights 

impacts. The successful lobbying of the financial industry led to deregulation and the 

removal of the introduced safeguards can be considered as an erosion of state power 

that might be incompatible with international human rights law obligations. As 

demonstrated, speculation on the price of agricultural commodities remains a highly 

profitable business. But who is ultimately paying the price for these profits? Is it the 

most vulnerable part of the world population that already spends the largest part of their 

income to feed themselves and their families? The answer to this question leads to the 

preliminary controversy as to whether speculation on agricultural commodity markets is 

responsible for high and volatile food prices. This "bitterly fought academic and 

political dispute" is the subject of the next chapter.
74

 

 

 

 

                                                
72  Cui, Fitzpatrick, Big Banks Cash In on Commodities, Wall Street Journal, 2 June 2011. 
73  Schumann, 2011, Hunger Makers, p. 37. 
74  Ibidem. 



13 

 

 

 

2. THE RELATIONSHIP BETWEEN SPECULATION AND PRICE VOLATILITY 

 

a) WHAT IS PRICE VOLATILITY 

 

First, it is essential to define price volatility. It can broadly be described as the 

movement of a price up or down over a given time period.
75

 The FAO High Level Panel 

of Experts on Food Security (hereinafter HLPE) considers price variations an essential 

component of the normal functioning of markets. For economists “the essence of the 

price system is that when a commodity becomes scarce its price rises, thus inducing a 

fall in consumption and signalling more investment in the production of that 

commodity”.
76

 Unlike manufactured goods, agricultural production is inevitably marked 

by a certain extent of unpredictability.
77

 Therefore price volatility is not per se alarming, 

as long as it does not reach a level which is not traceable to market fundamentals. 

 

While "normal volatility" is deemed to be essential for the proper functioning of 

markets, there is wide agreement that "excessive volatility", causing sudden or 

unreasonable fluctuations or unwarranted changes in the price of a contract 

commodity
78

, needs to be prevented. Prashak argues that “[...] the efficiency of the price 

system begins to break down when price movements become increasingly uncertain and 

precipitous, and ultimately reaches the point of redundancy when prices undergo 

extreme volatility [...]". In his opinion the exact magnitude of a crisis is hard to quantify 

and therefore he suggests to concentrate on "[...] the shock's likelihood to overwhelm a 

country’s ability to dampen the shock or to mitigate its impact." The advantage of such 

an attempt to measure the excessiveness is taking into account the indicator of 

vulnerability. The impact on individuals and countries can be very insightful. Yet, the 

relation between price variations and the so-called “market fundamentals” also needs to 

be carefully evaluated. For this reason some economists refer to excessive prices as 

                                                
75   Daviron et al., 2011, p. 5. 
76   Prakash, 2011, p. 1. 
77  Kerckhoffs, van Os, Vander Stichele, 2010, p. 2 
78  United States of America Commodity Exchange Act, chapter 1, paragraph 6a excessive speculation. 
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those lacking a relationship with a change in supply or demand.
79

  

 

 

b) THE CONTROVERSIAL RELATIONSHIP BETWEEN EXCESSIVE 

SPECULATION AND PRICE VOLATILITY 

 

Can there be a definite scientific proof that excessive speculation causes price 

volatility? From a legal perspective it seems necessary to demand a causal link between 

the two phenomena as a precondition to subsequently turn to the question of human 

rights implications. I will argue that despite the difficulties to establish a cause and 

effect relationship, there is solid evidence in favour of such a link, which cannot be 

ignored. Unarguably, food price volatility is caused by manifold factors. This chapter 

shows that speculation rides on the back of these factors amplifying and worsening its 

effects. 

 

The arguments for and against a decisive role of speculation in extreme price swings 

revolve around the ideological controversy over the efficiency of markets.
80

 First, the 

counter arguments will be presented and refuted. Then the argumentation in favour of a 

link between speculation and price volatility will be explained. Despite the 

persuasiveness of these arguments an alternative solution to this controversy will be 

developed: the precautionary principle. 

 

aa) THE ARGUMENTS 

 

(1) CONTRA 

 

Attempts to prove the influence of speculation in destabilising prices are often 

discredited. Steve Strongin of Goldman Sachs, for instance, reacted to a Harper´s 

magazine cover story by calling it a misrepresentation of "some of the most basic 

aspects of the commodity futures markets" and accused the author of spinning "a tale 

                                                
79  Daviron et al., 2011,p. 6. 
80  Interview Flassbeck, 1 May 2012. 
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that had scant regard for reality" and spreading "unfounded conspiracy theories".
81

  It is 

argued that speculation "provides the futures markets with a stable pool of capital that 

improves the ability of farmers to insure themselves against the risks inherent in 

agricultural prices, which can allow them to produce more food at a lower cost."
82

 A 

recent example of a common reaction of an actor accused of engaging in excessive 

speculation is German multinational services company Allianz. In 2011, the company’s 

total funds invested in commodities reached 18.44 billion Euro, with an estimated 6.24 

billion Euro directly or indirectly invested in agricultural commodities.
83

 The company's 

spokesperson stated that high food prices are primarily caused by long-term trends like 

population growth, climate change, political crises, or an increasing demand for biofuels 

and not by derivative trading.
84

 In fact, this statement reflects one of the standard 

arguments to invalidate attempts to prove the negative sides of speculation. The same 

reasons that make speculation so attractive for the financial industry are employed to 

demonstrate the harmlessness of speculation. Population growth, emerging economies 

and an increased demand for commodities equal an increase in prices and in profit 

prospects. This commodity "super cycle"
85

 is believed to continue irrespective of the 

ups and downs of the global economy. High prices are thought to be exclusively driven 

by the fundamental factors of supply and demand, whereas speculators are simply 

transmitting the bad news.
86

 While it has to be acknowledged that manifold factors on 

both the supply and demand side contribute to hunger and malnutrition, the existence of 

speculation cannot be ignored and its effects on price fluctuation needs to be analyzed. 

The reason why the assertion that there is no proof of any negative effects of 

speculation has been so successful in the past is closely related to the opacity on modern 

commodity derivative markets.
87

 

 

Another argument often employed is that speculation is not only harmless, but even 

                                                
81  Strongin, Steve, 2010, Letter to the Editor. 
82  Strongin, Steve, 2010, Letter to the Editor. 
83  Oxfam Germany, 2011, p. 9.  
84  Bauchmüller, Hagelüken, Spekulation mit Lebensmitteln, Sueddeutsche Zeitung, 9 May 2012. 
85  Jones, Roger, Commodity super-cycle is back in full swing, Financial Times, 1 February 2011. 
86  Schumann, 2011, Hungermakers, p. 39. 
87  Schumann, Spekulanten sind die Hungermacher, Der Tagesspiegel, October 23 2011. 



16 

 

indispensable. It is argued that speculators provide the markets with the needed liquidity 

and only through their presence commodity futures markets could fulfil their function to 

hedge and predict prices. Such lines of reasoning might be convincing for markets made 

up predominantly of buyers and sellers that have an interest in the underlying physical 

good. In markets in which the majority of the market participants are purely financially 

motivated speculators, completely disconnected from the actual commodity concerned, 

the argument becomes invalid. The consequences of deregulation are visible at the 

Chicago Board of Trade. The data for wheat contracts indicates a large increase of 

contracts held by speculators who are not interested in the traditional form of 

speculation in order to safeguard prices. In 2008 the share of hedgers had decreased to 

about 35% while speculators made up 65%.
88

 Even if there was a need for liquidity, the 

index funds and their investors would be unable to provide it. The reason for this is that, 

contrary to traditional speculators, index investors act exclusively as buyers on future 

commodity markets. Through this domination of long positions in futures contracts "the 

market continuously experiences new demand which can never be physically satisfied, 

because goods are not supplied for money."
89

 Obviously this does not provide liquidity 

to the market. Instead this strategy withdraws liquidity from the market.
90

 This view is 

shared by hedge fund manager George Soros who criticised the "[...] piling in on one 

side of the market" and warns about index funds' "sufficient weight to unbalance it."
91

 

Advocates of speculation also emphasise the importance for producers and processors 

of being able to hedge against price risks. In reality, the increased volatility of prices on 

futures markets generates higher costs for hedging, while uncertainties are even 

higher.
92

 

 

Nobel prize winning economist Paul Krugman does not believe in any harmful 

consequences of speculation on agricultural commodity markets. In his column for the 

New York Times in June 2008 he writes that a bet about the future price has "no, zero, 

                                                
88  Better Markets, 2011, p. 4. 
89  Bass, 2011, p. 45. 
90  Bass, 2011, p. 45. 
91  Chung, Soros sounds alarm on oil bubble, Financial Times, 3 June 2008.  
92  Schumann, 2011, Hunger Makers, p. 44. 
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nada direct effect on the spot price."
93

 He argues that, no matter how much money is 

invested into futures contracts, spot market prices are not affected. In his opinion the 

spot price is exclusively determined by the available quantities and the corresponding 

demand for the commodity concerned. Thus, he considers speculation to be a "zero-sum 

game"
94

 with no consequences for consumers and developing countries. There could 

only be an indirect effect, if high futures prices led to producers hoarding their physical 

goods to achieve higher prices. Hoarding, for Krugman, is only a theoretical possibility, 

since "there isn't any evidence from the inventory data that this is happening."
95

 

However, the assertion of spot markets being completely independent from futures 

markets is already not plausible. Firstly, only futures markets offer a substantial 

overview on the general market situation. This is due to the fact that, for the physically 

traded goods, only regional exchange platforms exist which issue irregular price 

quotations. Therefore, buyers and sellers alike refer to futures markets to know their 

prices.
96

 Secondly, the microeconomic considerations of producers need to be taken into 

account. Would any producer sell his goods at a lower price than he could achieve at 

futures markets? This question was also raised by the International Food Policy 

Research Institute, which concluded that the futures markets analyzed generally 

dominate the spot markets.
97

 This means that, although the physically available 

quantities remain unchanged, prices may fluctuate. This is especially true for the case of 

commodity indices, where investors hold long positions over a prolonged period of 

time, which Olivier De Schutter has called a form a virtual hoarding.
98

 In this context 

UNCTAD remarked that spot prices may rise due to everybody's expectation of higher 

prices, triggered by increasing futures prices following higher demand for futures by 

financial speculators.
99

 Thirdly, Krugman's storage hypothesis overlooks that no reliable 

data is available on grain stocks. Companies such as Cargill, ADAM, Bunge, Dreyfus 

and Glencore do not provide information about storage. Thus, it might very well be that 

                                                
93  Krugman, Speculative nonsense, once again, New York Times, June 23 2008. 
94  Schumann, Hunger Makers, p. 46. 
95  Krugman, Speculative nonsense, once again, New York Times, June 23 2008.  
96  Schumann, Hunger Makers, p. 47. 
97  Hernandez, Torrero, Maximo, 2010, p. 18. 
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these actors, instigated by high futures prices, resort to hoarding. It cannot be denied 

that it would be a lucrative business to buy certain quantities of grain to resell them later 

in fulfilment of relatively high-priced futures contract.
100

 

 

(2) PRO 

 

For economist Tassos Haniotis of the Directorate General for Agriculture of the 

European Commission the debate resembles the old dispute on the harmfulness of 

smoking: "evidence is growing, but the industry concerned will deny it for as long as it 

can."
101

 

 

Various NGOs as well as IGOs accuse banks, insurance companies and other actors of 

aggravating the effects of hunger through their speculative activities. For instance, 

Oxfam warns about rising food prices as a consequence of excessive speculation and 

presents their campaign as a matter of life or death to many in the developing world.
102

 

The relationship between futures trading and hunger is considered to be evident. In 

Oxfam Germany's most recent publication called "Don't gamble with food – how the 

German financial industry is making a business out of hunger" emphasis is put on the 

increased derivatives trade based on agricultural commodities which rose from nine 

billion in 2003 to 99 billion US dollars in 2011.
103

 The report stresses the already 

difficult preconditions related to food production in developing and least developed 

countries and mentions climate change, the expropriation and expulsion of small 

farmers from their lands and the growing production of biofuels on lands previously 

used for the cultivation of food. Due to these trends, markets are already at risk of 

instability and prices are more likely to be volatile. "This is exactly what food 

speculators bet on" explains the report and concludes that speculation accelerates 

existing trends and artificially inflates prices.
104
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In 2010 eighteen economists sent a letter to United States Congress arguing 

"deregulation that began in 2000 [...] encouraged hyper-speculative activities by market 

players who had no interest in the underlying physical commodities being traded." 

According to them "this produced severe price swings for both oil and food in 2008-09 

that destabilised business and household budgets in the US and throughout the 

world."
105

 Similarly the UN Commission of Experts on Reforms of the International 

and Monetary System concluded that commodities such as food had become financial 

asset classes subject to financial investment and speculation, thereby contributing to the 

spread of inflation during the preliminary stages of the crisis.
106

 The United Nations 

Conference on Trade and Development (UNCTAD) already concluded in 2009 that 

"financial investors have accelerated and amplified price movements driven by 

fundamental supply and demand factors, at least in some periods of time”.
107

 The 

UNCTAD report "Price Formation in Financialized Commodity Markets" argues that 

the factors described above are not sufficient to explain recent commodity price 

developments. Instead the missing element is considered to be the financialisation of 

commodity markets.
108

 Even parts of the financial industry, such as Merrill Lynch came 

to similar conclusions.
109

 

 

An area where the role of speculation seems to be less disputed is crude oil markets. 

Media attention is frequently devoted to wars and revolutions and the increased demand 

in China. Yet, it has become obvious that even if these factors are absent or of minor 

significance, strong volatility of oil prices can still be observed. Two examples illustrate 

the dimension of price spikes. From January 2008 to June 2008 the price per barrel 

increased by 50%. Remarkably, the pre-conditions were not favourable for such a surge 

in prices. To the contrary, previously oil production had even slightly increased.
110

 In 

response to these events, even the European Central Bank observed that within the time 
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period from 2000-2008 prices were 15 percent higher than the level one would have 

expected on the basis of fundamental market data.
111

 The second seemingly inexplicable 

rise in oil prices could be witnessed in the first quarter of 2011. Despite the interruption 

of oil production in Libya there was no supply shortage. Nevertheless, the price of 

Brent Crude Oil per barrel increased by more than 30 percent.
112

 The consequences of 

high oil prices also have implications for grain cultivation, which is a very energy-

intensive process. World Bank economist John Baffes has calculated that there is a 

significant transmission from oil to grain prices, which by itself can lead to hunger and 

malnutrition.
113

 

 

Is there any logical reason why these observations should be inapplicable for 

agricultural commodities? While the oil market surely has its specificities, financial 

interests and the logics of profit-maximisation have the same degree of relevance on 

both markets. At the very least this underlines the interconnectedness across different 

commodity sectors and shows that parallels can be drawn. 

 

One of the strongest arguments to establish a causal link between speculation and 

volatile prices is the insufficiency of fundamental market data to explain the extent 

of price swings. FAO and OECD future outlook predicts that prices will continue to rise 

in the medium-term, but prices will not go as high up until 2019 as they did in 2007 and 

2008.
114

 This prediction begs the questions why prices rose so high in 2007/08.
115

 The 

UN Special Rapporteur on the right to food, Olivier de Schutter, insists that “a 

significant portion of the increases in price and volatility of essential food commodities 

during the food crisis of 2007/2008 can only be explained by the emergence of a 

speculative bubble.” He argues that prices for a number of commodities fluctuated too 

wildly within such limited time-frames to be the result of changes in supply and 

demand. From that he deduces that "a significant contributory cause of the price spike 
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[has been] speculation by institutional investors who did not have any expertise or 

interest in agricultural commodities [...]."
116

 Furthermore De Schutter observes that 

supply and demand factors may spark food price crises but adds, that its effects are 

exacerbated by excessive and insufficiently regulated speculation. He recognises the 

effects of the promotion of biofuels and other supply shocks, but refers to them as minor 

catalysts and insists that these factors "[...] were blown out of all proportion by large 

institutional investors [...]."
117

 UNCTAD agrees with De Schutter’s analysis and finds 

that, evaluating price developments, particularly in the last decade, one has to 

recognise, that these fundamental factors alone fail to explain the extend of price 

swings.
118

 The price of rice within the period from April 2007 and April 2008, which 

was marked by an enormous increase of 165 percent, serves as a convincing example to 

confirm this hypothesis. The existing rice stocks were not particularly low and 

production also remained high during these twelve months. Also rice cannot be used to 

produce biofuels.
119

 Additionally, the FAO has noted some speculative behaviour rather 

than markets fundamentals playing a role in the escalation of world food prices and the 

prevailing high price volatility.
120

 

 

When peaks in food prices persist for a considerable amount of time, poor harvests or 

increasing demand are potential explanations. Neither of these factors can explain why 

the price of wheat and corn increased by 140 percent between June 2007 and June 

2008.
121

 For financial analysts the problem was a chronic supply shortage.  Is increased 

meat consumption in countries like China and India really capable of explaining, at least 

partly, this price explosion? The FAO assessment concerning this question is clear: The 

new demand is being met by domestic sources and therefore "[...] the high commodity 

prices of 2007 and 2008 do not seem to have originated in these emerging markets."
122

 

Did biofuels then play the decisive role in explaining the excessively high prices? While 
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it is true that ethanol production, particularly in the United States, expanded massively, 

World Bank statistics indicate that demand for biofuels might have had an impact on the 

food crisis, but to a much lesser extent than initially thought. While ethanol production 

reached new records throughout 2008, prices collapsed in the second half of 2008, 

falling even below the level of 2006.
123

 

 

The ratio between notified stock piles and consumption, the so called stocks-to-use 

ratio, is the main indicator for such a shortage. While it is true that this ratio, due to 

severe crop failure and bad harvests in Australia, sank to an unprecedented low around 

the turn of the year 2007/08, it cannot constitute an explanation of the price fluctuations 

discussed. When observed over a long term interval, grain prices and stocks-to-use ratio 

completely diverged. In 2006/07 the ratio for corn was already on a similarly low level. 

However, this has not resulted in a sharp increase in prices. Although stocks were much 

better equipped in summer 2011 than in 2008, the grain price index still skyrocketed to 

the highest level so far, while consumption had barely increased.
124

 Probably the most 

complete and comprehensive investigation on the disconnectedness from market 

fundamentals was published by a group of economists at the New England Complex 

Systems Institute in Boston. According to their study, the price surges for the crop years 

2007/08 and 2010/11 can be traced back to speculation. The authors have calculated that 

prices were fifty percent higher than the level which the ratio between supply and 

demand had indicated on the physical market.
125

 This discrepancy counters the 

argument of efficient markets. On a spot market prices are negotiated on a commodity 

for immediate delivery.
126

 When a future contract terminates both prices should 

theoretically gradually converge. The divergence between the two demonstrates that the 

price discovery and price risk management are not being achieved properly. Therefore 

speculation does not fulfil its originally intended role to hedge the risk of market 

participants, instead it serves as an "[...] inherently 'wrong' signalling device [...] very 
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effective in determining and manipulating market behaviour."
127

 For this reason the 

speculators' claim that they anticipate supply and demand changes, acting as mere 

messengers, is invalid. Prices no longer provide a reliable signal to producers or 

consumers.
128

 

 

These findings cast doubt on the dogma of the self-regulating efficiency of markets. 

The insufficiency of the factors discussed, implies that there must be another factor 

causing price volatility. There is increasing evidence to support the view that 

speculation contributes to otherwise inexplicable price fluctuations. The fact that the 

strong and sustained increase in primary commodity prices between 2002 and mid-2008 

was accompanied by the growing presence of financial investors on commodity futures 

exchanges (see previous chapter) can already be seen as an indication that prices were 

"[...] largely driven by financial investors’ use of commodities as an asset class."
129

 

 

The influx of non-traditional investors into food commodities derivatives markets took 

place, because other markets had dried up. Since the dot com bubble had burst at the 

end of 2001, the stock market, bonds, the housing market and related complex financial 

instruments have become less attractive
130

 and new "refuge values" were needed.
131

  In 

the second half of 2008 speculators withdrew large volumes from the financial 

commodity markets and in parallel food prices decreased. Yet, this hint by itself is not 

sufficient and needs to be complemented by other arguments. Interestingly, there are 

various correlation models that demonstrate the decisive role of speculation in price 

formation. 

 

The prices for food commodities, being traded at futures markets, move in step with the 

prices for shares, currencies and oil. Such a high degree of correlation is only possible 

for financial assets. From correlation models it can therefore be concluded that high 
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food commodity prices were a direct consequence of speculative investors.
132

 However, 

the reference to correlations poses a standard problem in statistical analysis. "If two 

variables develop similarly over time, this does not say whether one causes the 

movement of the other, or whether this happens because of a common cause, or if the 

values are correlated purely by coincidence."
133

 Therefore additional efforts are 

necessary to prove a cause and effect relationship. A commonly accepted method to 

establish causality in the fields of economics is the Granger Test. In very simple terms, 

as Schumann explains, "the values of two variables are compared to each other, not at 

the same point in time in which they are measured, but deferred by a certain period of 

time – for days, weeks or months depending on the object of research."
134

 If this 

comparison allows predicting the movement of one variable based on the movement of 

the other, causality between the two has been established. Several studies exist that are 

in line with this requirement. For instance, Prof. Kenneth Singleton of Stanford 

University, applying the Granger Test, found that "growth in positions of index 

investors [...] had significant positive effects on returns in oil futures markets around the 

time [of the] 2008 boom/bust in oil prices."
135

 Thus, he observes that the trading 

activities of index investors, hedge funds and other actors in commodity markets, set 

prices in commodity spot and futures markets.
136

 Christopher Gilbert of Trento 

University, also basing his findings on the Granger Test, argues that index-based 

investors may have generalised price increases across markets and increased price 

correlations across markets, both within the agricultural sector and between agriculture 

and other sectors.
137

   

 

Correlations can be very useful in complementing these findings. The at first glance 

illogical price movements demonstrate the financialisation of commodity trading. As 

a result, interest rates changes, banking crises and the general herd mentality of asset 

managers became the central factors determining price developments. This striking link 
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is best highlighted by the consonance between the monetary policy of the US Federal 

Reserve and the development of commodity prices. The latter resumed its rise following 

the financial crisis precisely when the Federal Reserve began buying government bonds 

in the amount of 300 billion dollars in May 2009. When the US central bankers used the 

same measure again in August 2010 pumping another 600 billion dollars into the market 

until June 2011, a new price explosion on commodity markets followed.
138

 

 

Princeton economist Ke Tang also noted that futures prices of different commodities in 

the US became increasingly correlated with prices of financial assets and with each 

other. In his research he finds that prices of non-energy commodities are determined 

"[...] by a whole set of financial factors such as the aggregate risk appetite for financial 

assets, and investment behaviour of diversified commodity index investors." More 

specifically he refers to the synchronised price boom of oil and non-energy commodities 

in 2006-2008.
139

 

 

Yet another evidence for the financialisation of food commodity markets is the 

correlation between the prices for gold, a classical refuge value, and food prices. The 

EU Commission observed that both started to increase gradually since 2005 and 

accelerated sharply in parallel with the subprime crisis in August 2007.
140

 

 

Furthermore, it cannot be ignored that herding and mimicking patterns are prevalent 

on the commodity derivatives markets. Schumann describes this phenomenon as "a self-

fulfilling and reinforcing prognosis".
141

 The Austrian Economist Stephan Schulmeister 

has shown in an in-depth analysis that this herding pattern due to widespread use of 

automated trading programs amplifies the trending behaviour of commodity prices.
142

 

This helps to understand the close correlation between food prices and contracts 

purchased by index funds. A comparison between UNCTAD data on index trader 

positions and the IMF Food Price Index provides substantive evidence that net long 
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positions of index traders rise and fall in line with food prices.
143

 

 

Correlation between commodity index prices and exchange rates for currencies is also 

high, which indicates that speculators are investing money into and withdrawing it from 

currencies as a reaction to the same news about the general state of world markets.
144

 As 

UNCTAD has pointed out "[...] there are phases of speculative activity where currencies 

[...] and commodity prices are clearly driven by factors beyond fundamentals because 

the fundamentals underlying the different prices cannot go into the same direction."
145

 

 

Based on the presented evidence a study of Bremen University of Applied Sciences, 

commissioned by the non-governmental organisation Welthungerhilfe, estimates that the 

speculation on grain markets during the period from 2007 to 2009 has led to a price 

upsurge of up to 15 percent.
146

 

 

bb) INTERIM RESULTS 

 

There are convincing arguments that speculation is conditio sine qua non for extreme 

price volatility over an extended period of time. Above all, the evidence analyzed shows 

that speculation aggravates and increases price swings. Clearly the level of futures 

prices and their underlying commodities are not of any concern to non-traditional 

speculators, as long as they can make a profit. Commodity markets are susceptible to 

"[...] information asymmetries and associated tendencies to be led by a small number of 

large players."
147

 Far from being ‘efficient markets’ in the sense hoped for by 

mainstream theory, they allowed for inherently ‘wrong’ signalling devices to become 

very effective in determining and manipulating market behaviour. This financialisation 

process across commodity markets has led to an increasing disconnectedness from the 

fundamentals of the physical commodities. It cannot be overlooked that the influx of 

billions of dollars into commodities for the purpose of speculation has abrogated, at 
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least partly, the role of supply and demand in price formation. At the very least, one has 

to recognise that speculative investors have amplified fundamentally-driven price 

movements. 

 

Unfortunately this view is still not shared by everyone. Despite the strong arguments 

presented in the previous sections, the financial industry as well as numerous scholars 

and politicians refuse to acknowledge any relationship between speculation and volatile 

prices. The negligence to recognise the harmful role of speculation must be taken very 

seriously, as it inhibits the attempts to oblige states to take regulatory action. For this 

reason it seems crucial to find a solution to this problem. How can human rights 

obligations be constructed if there is no consensus that excessive speculation at least 

amplifies and aggravates the effects of other factors causing price volatility? Shouldn't 

those that maximise their profits by investing in agricultural commodities and 

potentially endanger the lives of millions of people carry the burden to prove that their 

activities cause no harm? 

 

In order to overcome this obstacle it seems feasible to apply the internationally 

recognised precautionary principle. The next subchapter will therefore outline why there 

are good reasons for an analogous application of this principle for the problem of 

speculation on agricultural commodity markets. 

 

 

c. OVERCOMING THE CONTROVERSY: THE PRECAUTIONARY PRINCIPLE 

 

The following remarks outline that the problem of supposedly inconclusive evidence 

can be solved in analogical application of the precautionary principle. As a result, the 

ultimate and definite proof would be dispensable, as long as there is a serious and 

substantial threat of adverse human rights impacts. From a procedural point of view the 

precautionary principle reverses the burden of proof, so that the potential perpetrator is 

under an obligation to prove that his actions do not pose a risk to the environment. In 

order to comprehend the advantages of this instrument it is worthwhile to review its 

implementation at the national, European and international level. 
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aa) INTERNATIONAL LAW 

 

International law contains several explicit references to the precautionary principle. For 

instance, article 3 paragraph 3 of the United Nations Framework Convention on Climate 

Change (UNFCCC) postulates that "The Parties should take precautionary measures to 

anticipate, prevent or minimise the causes of climate change and mitigate its adverse 

effects. Where there are threats of serious or irreversible damage, lack of full scientific 

certainty should not be used as a reason for postponing such measures."
148

 Similarly 

article 6 of the United Nations Agreement for the Implementation of the Provisions of 

the United Nations Convention on the Law of the Sea, signed on 10 December 1982, 

relating to the Conservation and Management of Straddling Fish Stocks and Highly 

Migratory Fish Stocks, calls for the application of the precautionary approach and 

outlines that "the absence of adequate scientific information shall not be used as a 

reason for postponing or failing to take conservation and management measures."
149

 Yet 

another, although not legally binding, example is contained in principle 15 of the 1992 

Rio Declaration on Environment and International Development. It states that the 

precautionary approach shall be applied in case of threats of serious or irreversible 

damage.
150

 The mentioned codifications help to identify the contours of the normative 

content of the precautionary approach. Scientific uncertainties cannot serve as a 

justification for the omission of measures to protect the environment. There can be a 

demand for action even if definite scientific proof is lacking.
151

 Meanwhile the 

precautionary principle is considered by many to be part of customary international 

law.
152

 The status of the precautionary principle as a rule of customary international law 

is relevant, since a rule of customary law creates obligations for all states regardless of 

being parties of a certain treaty, except those which have persistently objected to the 

practice and its legal consequences.
153
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If one considers the great variety of treaties and declarations incorporating the 

precautionary principle it becomes clear that it is at least "crystallising into a rule of 

customary environmental law."
154

 The domestic law of numerous countries, the 

decisions of national and international courts, where legal parties defend their legal 

interests based on the precautionary principle, also point into this direction. Classical 

examples of such application of this principle are the Gabčikovo-Nagymaros Project 

and French Underground Nuclear Tests cases of the International Court of Justice (ICJ). 

In the latter case, Judge Weeramantry in his dissenting opinion even qualified the 

precautionary principle as part of the sine qua non for human survival.”
155

  

 

bb) EUROPEAN UNION LAW 

 

Within the European Union framework the precautionary principle serves as the guiding 

principle of environmental law.
156

 Furthermore, it is recognised in the legal systems of 

various EU member States. In Germany, the precautionary principle is enshrined as a 

the state aim set out in Article 20a of the Basic Law for the Federal Republic of 

Germany which emphasises responsibility also for future generations.
157

 In France the 

precautionary principle was inserted into the Constitution through the Environmental 

Charter in 2005.
158

 At the EU level the precautionary principle is mentioned in the 

context of environmental protection in Article 191 paragraph 2 of the Treaty on the 

Functioning of the European Union. It stipulates that EU environmental policy shall be 

based on the precautionary principle and on the principle that preventive action should 

be taken.
159

 

 

According to a Communication from the Commission of the EU, the precautionary 

principle needs to be applied "where preliminary objective scientific evaluation 
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indicates that there are reasonable grounds for concern that the potentially dangerous 

effects on the environment, human, animal or plant health may be inconsistent with the 

high level of protection [...]."
160

 Although in the Treaty reference is only made to 

environmental protection, the Commission stresses that in practice its scope is much 

wider and consequently other aspects such as human health are included in this mandate 

as well. The precautionary principle clearly aims at avoiding risks for protected legal 

interests and at reversing the burden of proof.
161

 It postulates that measures can be taken 

before there is a concrete threat to the protected legal interests. The duty to minimise 

risks invokes proactive and sustainable environmental policies targeted at the prevention 

of damage to the environment. Therefore the precautionary principle of article 191 (2) 

TFEU is to be applied, where scientific proof is inconclusive, but where a preliminary 

and scientifically objective risk analysis identifies an abstract concern.
162

 

 

The General Court (previously known as Court of First Instance) of the European Union 

has refined the dogmatic content by clarifying on the notion of risk. It reaffirmed the 

possibility to take preventive measures without having to wait until the reality and 

seriousness of the risks perceived become fully apparent. However, in the Court's view, 

the concept of risk requires a certain degree of likelihood that the negative effects which 

the measure is specifically designed to prevent will occur. This degree cannot be set at 

"zero risk". Thus, it is necessary to have a thorough risk assessment before any 

preventive action is taken. According to the Court this includes two components: a 

scientific analysis, and a political component ("risk management") in the context of 

which the policy maker must decide on the measure it considers appropriate given the 

degree of risk identified.
163

 

 

The precautionary principle in the EU is not restricted to environmental protection. In 

addition to the previously mentioned communication, other examples illustrating its 
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scope can be found. In European secondary law REACH, the European Community 

Regulation on chemicals and their safe use, is based on the precautionary principle and 

inter alia seeks to assure a high level of human health.
164

 It also serves as an excellent 

example of how the burden of proof (in this case for the production and ingredients of 

chemicals) was shifted from public authorities to the (chemical) industry. The European 

Court of Justice (ECJ) has stressed that "where there is uncertainty as to the existence or 

extent of risks to human health, the institutions may take protective measures without 

having to wait until the reality and seriousness of those risks become fully apparent."
165

 

It thus awards the notion of precaution the status of a general principle of law.
166

 

 

What conclusions can be drawn for the problem of excessive speculation on agricultural 

commodity markets? As demonstrated in subchapter 2 b (aa) (2), there are at least well 

founded indications that speculation does have an impact on prices and that it plays a 

significant role in rising prices for basic food. As the next chapter will argue, rising 

prices for food commodities lead to hunger and malnutrition and pose an existential 

threat to a large number of human beings worldwide. In the light of the foregoing, it can 

be concluded that excessive speculation with agricultural commodities falls under the 

scope of the precautionary principle as recognised in European Union Law. If one were 

to accept the emergence of the precautionary principle as international customary law -

due to its widespread and consistent application - the scope would be even wider. 

 

d) INTERIM CONCLUSIONS 

 

It follows from the previous considerations that excessive speculation amplifies and 

aggravates price volatility. Even if one considered the scientific evidence as 

inconclusive, the precautionary principle can be applied, reversing the burden of proof 

to the detriment of financial actors and providing a mandate to take action against 

excessive speculation. As a general trend in State responsibility it can be noted that 
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there has been a movement from strict conditio sine qua non theory over the 

foreseeability test to a less stringent causation test requiring only the “reasonable 

imputation” of damage.”
167

 
168

 

CHAPTER TWO: THE IMPLICATIONS OF EXCESSIVE SPECULATION 
FOR FOOD PRICES AND CONSUMERS 
 

What are the implications of extreme price swings, especially of excessively high prices 

for agricultural commodities? The previous chapter has documented that futures prices 

at the commodity exchanges in the US and Europe guide the trading in physical goods 

on the international spot markets. Spot prices follow futures prices. Within the one-year 

period from January 2007 to the first half of 2008, maize prices increased by 74 percent, 

wheat by 124 percent and rice by 224 percent.
169

 But to what extent are international 

prices transmitted to the local level? Such a transmission is a precondition for the 

attempt to construct human rights obligations corresponding to hunger and malnutrition 

in developing countries.  

 

Therefore, this chapter will analyze the effects of international price volatility on local 

prices, poverty and on the macroeconomic stability of developing countries. An 

emphasis is put on excessively increasing prices hindering and preventing millions 

worldwide from having access to adequate food.  

 

1. THE EXTENT OF TRANSMISSION BETWEEN INTERNATIONAL AND LOCAL 

FOOD PRICES 

 

Are changes in the world market price of any given commodity reflected in changes in 

domestic prices? Theoretically, in conditions of free and efficient trade, prices should be 

quickly transmitted, only temporarily delayed by the duration of transportation. 
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However, factors like "[...] border measures, domestic price policies, fluctuating 

exchange rates, transport costs, and market imperfections" can contribute to local prices 

not changing as anticipated by world market developments.
170

 

 

Naturally, international prices cannot be the only cause for local price fluctuation. Even 

when there is no volatility at the international level, prices at the local level can be 

subject to instability. Local agricultural markets can be extremely volatile regardless of 

the stability of international prices. This is particularly true for grain prices. Price 

volatility is determined by a wide range of domestic as well as imported factors. For 

imported products some degree of transmission seems obvious unless countermeasures 

to reduce the price are taken. But also locally grown products can be affected. In various 

poor countries, price volatility on domestic markets for locally grown products results 

from both the transmission of international price volatility and purely domestic 

sources.
171

 Thus, endogenous and exogenous factors need to be considered. However, 

for the purpose of this section, which attempts to outline the effects of speculation, only 

the effects resulting from international markets will be discussed. 

 

While some countries are barely affected by price transmissions, others suffer 

immensely. These differences are partly related to the wide variation in the extent of 

transmission of global prices to local prices.
172

 The German economist Hans Bass has 

extensively dealt with the implications of international grain price increases for low-

income countries. For his analysis he chose Haiti, Kenya, Mali and Nepal which are all 

characterised by a precarious food supply situation. He observed, however, a number of 

differences, leading to diverging mechanisms of price transmission.
173

 In Bass’ opinion 

local variables do play a role not to be underestimated in the price formation in 

developing countries. Yet, the significant raises in international price levels and the 

price bubbles of 2008 and 2011 have to be taken into consideration as well. He cites 

three reasons why a transmission to the local level in some cases is unavoidable. First, 
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he explains, some countries cannot rely on price-stabilising imports, because due to the 

sharply increased world market prices the local demand is insufficient. Second, some 

countries react with export bans to the increased world market prices, which causes 

difficulties for their trading partners. Third, where despite increased world market 

prices, food is being imported, the price fluctuations from the world market are 

transmitted to the local markets, partly even independent from the actual local scarcity 

situation. At the same time Bass acknowledges that the transmission of international 

prices depends on many factors, which can mitigate, strengthen or even prevent it. 
174

 

 

It could be argued that local and international food prices do not tend to be highly 

correlated. Indeed it is often claimed that international prices have a marginal effect on 

local price formation with local circumstances being a more decisive factor.
175

 

Especially prior to the food price crisis, studies insisted that international price 

variability explains a very small share of domestic price variability in developing 

countries.
176

 Even if this should be the general rule, it is clear that exceptions, as 

illustrated by the extreme price increase 2007/2008, exist. The World Bank has 

calculated that these events raised average global food prices by 118 percent, while the 

food price increase of 2010 raised food prices by 37 percent.
177

 So how much of that 

was passed on to the local level? 

 

The International Food Policy Research Institute (IFPRI) observed that the events in 

2007/2008 caused a much stronger transmission between international and local prices 

than usual. Focusing on the impact on countries in Sub-Saharan Africa, an IFPRI 

analysis shows an increase in staple food prices by 63 percent on average, which was 

equivalent to about three-quarters of the proportional increase in world prices.
178

 At the 

same time the organisation's research drew attention to the fact that a long term 

relationship between world and local prices exists only concerning 13 out of 62 African 
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food prices examined.
179

 It also revealed that some staple foods are more closely linked 

to world prices than others. For instance the African rice price is highly correlated with 

the international level, while the maize price was transmitted to a much lesser extent.
180

 

 

UNICEF has analyzed the period between May and November 2010 and has found 

that local prices increased in more than two-thirds of developing countries closely 

reflecting those in world food markets. The rate of increase was slower, but still 

substantial "[...] and appeared to be on a trajectory to surpass levels achieved during the 

zenith of the earlier global food crisis as early as December 2010."
181

 Furthermore, the 

organisation has pointed out that the food price levels have remained very high since the 

crisis in 2007/2008. This is alarming, particularly because poor households have 

exhausted coping strategies making them even more vulnerable to future price 

fluctuations.
182

 

 

The FAO HLPE on food security and nutrition has recently noted that it is domestic 

food price inflation and volatility that determine the poverty and food security impacts 

of international food crises. Simultaneously it recognised that the 2007/08 international 

food price surge was transmitted to domestic prices, while the following decline in 

international prices was only partially transmitted. For the international price rise that 

started in 2010 it also observed a transmission to domestic markets. The HLPE insists 

that transmission of international price spikes to domestic prices has been uneven and 

attributes this unequal distribution to differences "[...] across countries, commodities, 

and time periods [...]."
183

 FAO senior economist David Dawe examined the experience 

in seven large Asian countries and concluded that at the end of 2007 on average the 

increase in domestic rise prices was about one-third of the increase in world market rice 

prices.
184
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Despite these findings it is important to underline that the extent of price transmission 

depends on what the concerned basic food stuff is, what country is concerned, and what 

the composition of the country is. Because of these specificities it is advisable to carry 

out individual analyses of price movements taking into account the aforementioned 

factors. However, some general remarks can be made. For instance, countries can be put 

into two broad categories: There are those that are in a position to be a stabiliser and 

employ suitable political measures to protect their domestic markets from rising 

international food prices. And there are others that could be labelled free trade countries 

in which international price swings are transmitted to local markets to a considerable 

extent. 

 

Even if generally the extent of price transmissions is considered to be weak and uneven, 

a few countries with a statistically significant dimension of price transmission suffice to 

support the argument that speculation has impacts on the prices in developing countries. 

The next step is to demonstrate the adverse nature of these impacts. 

 

2. THE CONSEQUENCES OF HIGH TRANSMISSION 

 

A joint report, bundling the competences of FAO, IFAD, IMF, OECD, UNCTAD, WFP, 

the World Bank, the WTO, IFPRI and the UN HLTF, explains that the underlying 

concern behind the debate on price volatility is food security.
185

 In this connection it 

relies its findings on a World Bank study
186

 which identifies consumers, especially poor 

consumers, as those most severely affected by high prices.
187

 

 

The extent to which malnutrition and poverty is caused or aggravated depends on 

manifold factors. Most relevant are the distribution of net sellers and net buyers of food 

staples, the specific commodities for which prices increase, the substitutability of 

overpriced food items, the coping strategies available to households, and policy 
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responses by local, national and international authorities.
188

 The FAO´s most recent 

report on "The State of Food Insecurity in the World" underlines that the "impact of 

world price changes on household food security and nutrition is highly context-

specific." It emphasises, inter alia, that the impact may differ depending on the 

respective commodity and the national policies adopted, as well as demographic factors 

and production characteristics of different households.
189

 In general terms, high food 

prices can cause dramatic transfers of income within and amongst countries. Therefore, 

country-level impacts as well as household-level impacts of high food prices are 

analyzed in this section without neglecting the interrelatedness of both. 

 

a) COUNTRY-LEVEL IMPACTS 

 

In many developing countries there is an inability to buffer the effects of price increases, 

due to the dependency on food imports and the lack of national or regional stocks at 

reasonable prices.
190

 According to the FAO, strong swings in commodity prices are 

capable of destabilising entire economies of commodity exporters and importers. 

Especially worrying is the destabilising effect on real exchange rates of countries, "[...] 

hampering their efforts to reduce poverty".
191

 Large increases in food prices 

threaten macroeconomic stability and overall growth, especially those of low-

income, net-importing countries.
192

 Another macroeconomic consequence is that the 

balance of payments of food importers deteriorates. In addition, food price increases 

may trigger inflation and devaluation of the currencies concerned. Food price increases 

account for one third and in some cases even half of the nominal rate of inflation in 

many developing countries.
193

 According to UNCTAD the price boom between 2002 

and mid-2008 placed a heavy burden on many developing countries that rely on food 

and energy imports, and contributed to food crises in a number of countries in 2007-
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2008.
194

  Another factor playing a role is the availability of domestic alternatives that 

can substitute internationally traded grains. Countries which do not possess such 

alternatives were confronted with the highest prices.
195

 Additionally, it has been 

observed that in 2008 the transmission of high prices was exacerbated by the imposition 

of agricultural export restrictions in many developing countries seeking to insulate 

themselves from raising international grain prices.
196

 

 

World Bank studies of 2012 have revealed that East African economies, including 

Ethiopia, Kenya and Uganda, are most severely impacted by rising food prices. 

Alongside other factors, such as high fuel prices and poor harvests, they caused high 

inflation rates
197

 inhibiting the process of economic growth.
198

  Luckily the possibility 

of increased subsidies has mitigated the effects of high prices in some cases. As a 

response to the high food prices in 2011 some governments in the region have taken 

countercyclical fiscal measures. However, these policies have resulted in a reduction of 

financial buffers that would be valuable in the event of a significant downturn in the 

global economy.
199

 Hence, the vulnerability of States to unforeseen economic events has 

increased. 

 

b. HOUSEHOLD-LEVEL IMPACTS 

 

The vulnerability of many people in the developing world arises from the fact that they 

spend very large fractions of their incomes on food. As a result, price volatility has a 

strong impact on food security because it affects household incomes and purchasing 

power.
200

  The U.S. Department of Agriculture has calculated that a 50 percent price rise 

in staple food prices leads to a mere six percent rise in retail food expenditure for 

consumers in high income country. The consequences for the population of a food 
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importing country of low income are quite different: a 50 percent increase in basic food 

prices amounts to a 21 percent increase in total food expenditure.
201

 

 

In an industrial country, between 10 and 20 percent of a household income are spent on 

food, whereas this proportion is dramatically higher in the Least Developed Countries 

(LDC’s), amounting to a ratio from 60 percent up to 80 percent.
202

 
203

 This means that 

even relatively moderate price increases can have severe consequences, because people 

are unable to afford food at prevailing prices, even if it is physically available. On the 

basis of the 1996 food price level, it has been estimated that a 20 percent increase in 

food prices until 2025, would result in the number of malnourished people in the world 

increasing by 440 million.
204

 

 

The vulnerability of the people living in Sub-Saharan Africa is particularly conspicuous. 

As an African Development Bank study illustrates, about 33 percent of the middle class 

($2-$20 income per day) remain vulnerable to falling back into poverty in the event of 

sharp price increases, because the majority of these households have per capita incomes 

just above the $2 poverty line (between $2 and $4 per day). Moreover, World Bank 

estimates predict that by 2015 between 38.0 and 43.8 percent of Sub-Saharan Africa‘s 

population will still be living below the $1.25 poverty line.
205

 

 

Subsequently the heterogeneous nature of impacts across households and individuals 

will be reviewed. It will be shown that the level of affectedness depends, among other 

things, on existing consumption patterns and the household's market position as net 

buyers or net sellers of food. A first distinction can be made between those living in 

rural areas and others living in urban zones.  Furthermore, the characteristic of being 

a consumer or a producer can be of significance. Within one country naturally not 

everyone is affected in the same way, notably people living in the urban centres are 
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more predisposed towards falling into poverty than their counterparts in rural areas.
206

 

On the other hand it is a common misconception that the rural population benefits from 

rising prices. While it is true that net sellers of food may benefit from higher prices, it 

needs to be taken into consideration that net food sellers are typically medium and large 

farmers. Hence, the rural poor usually do not benefit. To the contrary, in low-income 

countries poor farmers are typically net buyers of food.
207

 Furthermore, any positive 

implications for net producers are clearly outweighed by the adverse welfare impact on 

the net consumers, so that the outcome is an increased level of poverty.
208

 It follows that 

the higher the price, the stronger the welfare consequences for consumers, while the 

opposite is not always true for producers.  In theory, the effects of high prices can be 

mitigated by changing consumption habits and resorting to less expensive food. 

However, this depends on the substitutability and availability of the food concerned. 

Often domestic alternatives are unavailable.
209

 

 

According to World Bank estimates as a result of the high food and oil prices in 2007-

2008 between 130 and 150 million people were driven into extreme poverty.
210

 For 

farmers capable of adapting to changing market requirements, higher prices are 

potentially beneficial, including, and especially, in developing countries. High prices 

can also be an incentive to invest in the agricultural infrastructure which has been 

neglected for decades in many developing countries. However, prices rise too quickly 

and with an extreme degree of volatility.
211

 Indeed the effects of price instability were 

very visible in 2007-2008, when millions of people suffered from hunger and riots were 

caused.
212

 While it cannot be claimed that this was exclusively fuelled by the behaviour 

of financial speculators, the role of speculation as a contributing cumulative factor 

cannot be denied.  
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A significant price transmission resulting in severe poverty impacts could also be 

observed during the 2010/2011 surge in food prices. With levels even beyond the food 

price spike of 2008, this rise in food prices, according to a World Bank impact 

assessment, seems likely to have increased poverty significantly.
213

 However, this more 

recent price surge differs is two substantial ways from the crisis in 2008. Firstly, the 

increases were much more broadly-based across food groups. Secondly, the extent to 

which changes in world prices of key staples have been transmitted into domestic 

markets was different.
214

 World Bank president Robert Zoellick has warned about high 

food inflation as an ingredient of "[...] a toxic brew of real pain contributing to social 

unrest."
215

 In April 2011 Zoellick outlined that already 44 million people had fallen into 

poverty since June 2010 as a direct result of higher food prices.
216

 

 

Many studies confirm that the impact of higher food prices on poverty is generally 

adverse.
217

 Several authors deduced from the evidence regarding the 2008 food price 

crisis that in most countries poverty will increase when food prices rise substantially. 

Focusing on West and Central African countries evidence suggests that when cereals 

cost 50 percent more, the share of the population in poverty increases by 4.4 percent. In 

sub-Saharan Africa already a 3.5 percent increase would be equal to about 30 million 

persons falling into poverty.
218

 It has been estimated that the 2007/2008 price spike 

translates into an increase in poverty by 105 million people out of the low-income 

population of 2.3 billion, and it has been concluded that this amounts to a 4.5 percent 

increase in poverty corresponding to a loss of almost seven years of poverty 

reduction.
219

 

 

Logically the most vulnerable people are those in Low Income Food Deficit Countries 

(LIFDCs), the poorest and least developed nations on earth. So what do these people do 
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when food prices become too high? Since possibilities to adjust their expenditures are 

virtually non-existent, high food prices can force poor households to consume foods that 

are less processed. Usually staple foods such as wheat become the priority, while less 

fruit, vegetables, dairy products and meat are consumed.
220

 This often implies an 

alarmingly low protein and vitamin intake, which causes nutritional deficiencies that 

particularly affect children as well as pregnant women and their unborn children. 

Frequently the immune system is weakened which can have very serious effects, 

particularly for those affected by long-term diseases such as HIV/AIDS. Nutrition-

related diseases generally impair working capacity in adults, which leads to a 

perpetuation of poverty.
221

 Even short run price surges both reduce calorie intake and 

compromise dietary diversity.
222

 Being deprived of the most essential dietary needs may 

have severe lifelong effects, particularly when infants are affected. Foetal and young-

child malnutrition can cause stunted growth and harm normal brain development.
223

 

Other repercussions include the reduction of savings, the sale of valuable assets like 

lands and cattle or the taking up of loans. In addition, the capacity to purchase 

education, health care, or other basic needs is impaired and expenditures on these and 

other luxuries, such as family planning, are reduced.
224

 Because women generally tend 

to manage the food budget of households they bear much of the suffering. Also, welfare 

losses for them are on average greater than for male-headed households.
225

 Frequently, 

women are forced to enter insecure and dangerous employment, for instance as sex 

workers.
226

  

 

Food is not only a basic necessity of life, but also an integral part of cultural identity. 

Thus, not having access to the means traditionally used to satisfy dietary needs, also has 

cultural implications.
227

  Lastly, it should not be ignored that a situation of food 

deprivation generates potential for conflict, further deteriorating the already poor living 

                                                
220 World Development Movement, 2011, p. 1. 
221 Vidar, 2005, p. 145. 
222 Skoufias, Tiwari, Zaman, Hassan, 2011, pp. 1-38. 
223 Vidar, Margret, 2005, p. 145. 
224 FAO 2011(b) , p.6. 
225 FAO, 2008, High Level Conference on World Food Security, p. 40, 41. 
226 Holmes, Jones, Marsden, 2009, p. 7. 
227 Schieck Valente; Suárez Franco, 2010, p. 437. 



43 

 

conditions of those involved.
228

 

 

 

c) IMPACTS ON THE UNITED NATIONS WORLD FOOD PROGRAMME 

 

Another problem indirectly affecting least developed countries and their vulnerable 

populations are the difficulties that enormous price increases pose for the United 

Nations World Food Programme (WFP), which provides around 90 million people 

around the world with food. Due to the higher cost of purchasing grain a large budget 

deficit was accumulated. Eventually this might compromise the WFP's capability to 

avoid or mitigate occurring crisis situations.
229

 

 

d) INTERIM CONCLUSIONS 

 

While international price movements are not completely translated into domestic prices 

and not all price fluctuations can be associated with events on the international market, 

it was demonstrated that numerous developing countries are adversely affected by 

sharply increased prices. Their populations are too vulnerable to cope with the high 

prices, even if these prices subsequently decline. Even relatively small increases can 

have disastrous human rights consequences. Against this background it is clear that 

extreme price surges amplified by speculation can harm the poor and result in long 

term, irreversible nutritional damage, especially among children.
230

 Macroeconomic and 

individual effects are interrelated. Adverse impacts on a country's economy indirectly 

affect their citizens, since the likelihood increases for them to be burdened with cuts in 

social safety nets, healthcare and education. 
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CHAPTER THREE: A HUMAN-RIGHTS-BASED APPROACH TO 
EXCESSIVE SPECULATION 
 

How can the impacts discussed, which threaten the well-being of millions of people, be 

prevented? It will be argued that without a human-rights-based approach, any other 

attempt to deal with food security in general and speculation in particular, whether legal 

or non-legal, will remain incomplete. This might be obvious to human rights advocates. 

Nevertheless it is important to recall the advantages of a human-rights-based approach. 

Subsequently, the legal basis of the right to food and its normative content will be 

examined. Then, attention is devoted to the interrelatedness, interconnectedness and 

indivisibility of human rights. In addition, the corresponding obligations arising from 

the right to food are identified and it is explained why States are still the prime duty-

bearer. Lastly, the concrete implications for excessive speculation are demonstrated. The 

notion of extraterritorial obligations is excluded at this stage, as it will be discussed in 

depth in the subsequent chapter four. 

 

1. THE ADDED VALUE OF A HUMAN-RIGHTS-BASED APPROACH 

 

Why should action to handle excessive speculation be based on human rights? How is 

the application of the right of everyone to be free from hunger different from 

conventional food-security strategies? An idea favoured by some international 

humanitarian organisations is to reduce the right to food to the fulfilment of a basic 

need, "thus turning the duty holder into the object of needs-oriented international 

policy".
231

 As a consequence state measures would be voluntary and left to states' 

discretion. 

 

Often hunger and starvation are seen as a stroke of fate caused by factors like climate 

change, drought or war. This is why human rights organisations such as FIAN (Food 

First Information and Action Network) are encouraging a different perspective by 
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creating awareness for food as an internationally recognised right. The "right" 

awareness is of vital importance, since it influences the strategies embarked on by 

policy makers and potentially increases the chances to realise the right to adequate food 

and overcome the structural deficits hindering its enjoyment. When a social demand, 

such as being free from hunger and malnutrition, is based on an obligation of the State, 

then the failure to meet such a demand is turned into a violation of human rights. For 

this reason the potential of the human rights argument as a transformative and pragmatic 

approach is enormous.
232

 The proclamation of rights raises awareness among 

individuals that their demands regarding the right to food correspond to State 

obligations. As a consequence, a transition in the self-perception of people takes place. 

They no longer consider themselves as victims of history, but perceive themselves as 

rights-holders.
233

 Instead of being dependent on mere charity, rights arising from clear 

and legally binding obligations can be claimed. Therefore, the transition evoked by 

human rights is characterised by empowerment.
234

 

 

Furthermore, to value food as a human right means to apply the principles of 

participation, transparency, non-discrimination and the rule of law and it recognises the 

importance of promoting equity when making policy decisions by giving priority to 

disadvantaged and marginalised people.
235

 

 

The added value provided by a human rights approach thus further lies in countering the 

narrow interpretation of satisfying dietary needs by having access to food assistance. 

Hence, the promotion of a broader understanding, encompassing the right to be 

protected from excessively high prices through state regulation is encouraged. 

Moreover, the concept of human dignity, which prevents human beings from being 

degraded to a mere object of state action, can unfold its full viability only in a human 

rights framework. It has also been suggested that the dignity foundation of human rights 
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enables the derivation of certain positive state obligations.
236

 Other advantages related 

to tackling speculation as a human-rights problem are the individual or collective 

responsibility of states to provide effective monitoring mechanisms, the obligation to 

assess the consistency of their actions or omissions with the right to food, and finally 

the obligation to make available effective recourse mechanisms, enabling people to 

claim violations of their right at judicial or quasi-judicial bodies.
237

 

 

While the right to food might be considered as being vaguely formulated, unlike policy 

concepts, it is applicable in a very precise manner.
238

 Treaty bodies gain special 

importance, since their authoritative interpretations help the normative content of the 

concerned right to emerge.
239

 Accepting the legally binding nature of treaty 

commitments as a self-restriction of sovereignty, fosters the enforcement of human 

rights, because it allows no arbitrary departure from the values previously agreed 

upon.
240

 In case of non-compliance with international standards the perpetrating State is 

stigmatised and pressure from various actors is exerted to ensure compliance with the 

human right concerned. This is another advantage implied by embedding the issue of 

excessive speculation in a human rights framework. 

 

Since the Millenium Development Goals (MDGs)
241

 are non-justiciable aims to be 

achieved by the international community, all of the previously stressed weaknesses 

relating to mere policy goals are easily ascertainable. As a result, some authors point out 

the risk of undermining the core values and objectives which human rights were 

conceived to realise.
242

 Furthermore, the MDG target framework does not meet the 

requirement that States need to immediately reach a minimum essential level of the 

rights unless they can demonstrably justify that resources are not available. While the 

full realisation of the relevant rights may be achieved progressively, steps towards that 
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goal must be taken within a reasonably short time.
243

 Also it can be noted that the MDG 

project places great emphasis on the mobilisation of financial resources and technical 

solutions, but less on transforming power relations that are partly responsible for current 

levels of poverty in developing, and developed, countries. This runs contrary to the 

indivisibility of civil and political rights and economic, social and cultural rights, which 

are interdependent and rely on each other for their realisation.
244

 As has been noted by 

the Office of the High Commissioner for Human Rights (OHCHR), the MDG targets 

have partly ignored the legal force and instrumental value of human rights.
245

  

 

By embedding development in the greater context of human rights, it seems possible to 

unfold the potential of the MDGs as a catalyst for human rights. However, first it would 

be necessary to harmonise MDG targets and indicators with human rights standards. If it 

were to be achieved to establish MDGs as a complementary tool, not disembodied from 

its human rights context, they could help to strengthen the international human rights 

framework and enrich its content. Both can be mutually reinforcing, since MDGs 

potentially provide benchmarks for economic and social rights, and human rights 

strategies can offer enhanced legitimacy, equity and sustainability to the types of 

policies needed to achieve the MDGs.
246

 Currently however, MDGs are not a helpful 

vehicle to curb excessive speculation.  

 

Hunger and malnutrition cannot be fought efficiently unless responsibilities and 

corresponding duties are clearly defined. This view seems to be supported by 

Commitment Four of the Plan of Action of the World Food Summit of 1996 which 

addresses the link between trade and the right to food, aiming at a coherent 

interpretation of state obligations in both international trade law and human rights 

instruments.
247

 Commitment Seven introduces the concept of mainstreaming the right to 
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food into all other international legal obligations.
248

 This shows that human rights, as 

enshrined in the International Bill of Rights, can serve as the lowest common 

denominator of human co-existence and should be the ethical basis to shape economic 

globalisation. The right to food in particular can guide national and international policy 

makers "toward an agricultural and food system that can guarantee dignity for producers 

and consumers, while also providing all the conditions for a healthy, diversified, and 

culturally adequate diet."
249

 Ultimately, dealing with food speculation from a human 

rights perspective can help to reconcile international trade and human well-being by 

focusing on the central object of development, which is the human being.
250

   

 

2. THE RIGHT TO FOOD 

 

Before a meaningful discussion on the relationship between the right to food and 

speculation on agricultural commodity markets can be launched, the conceptual 

foundation of the right to food needs to be clarified.
251

 Food is a most essential good, 

and therefore plays an important part in each society’s culture and policies: embedded in 

several international human rights instruments, it is a cultural statement, a biological 

necessity, and also commerce, since technology has increased productivity and thus 

made trade in food products possible.
252

 But what is the concrete content of the right to 

food? What are the concrete obligations and what actors are legally bound by them? 

 

a) THE INTERNATIONAL LEGAL BASIS
253

 

 

The right to adequate food enjoys wide recognition in international law. Article 1 

paragraph 3, as well as articles 55 and 56 of the UN Charter, were a first step into this 

direction. Later the Universal Declaration of Human Rights (UDHR) of 1948, based on 
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Roosevelt's Four Freedoms of 1941
254

, which included freedom from want as one of the 

most fundamental rights,
255

 made reference to the concept of an adequate standard of 

living and named the necessary subsistence rights that everyone enjoys.
256

 Its article 

25.1 proclaims the right to food by referring to "[...] a standard of living adequate for 

the health and well-being [...]" of everyone "[...] including food [...]."
257

 Article 11.1 of 

the International Covenant on Economic, Social and Cultural Rights (ICESCR) 

reconfirms this proclamation.
258

 Furthermore, in article 11.2 it establishes an absolute 

minimalist standard concerning the right to food and clarifies that States have certain 

core obligations to address.
259

 It also stresses that measures needed to ensure 

compliance with the proclaimed right shall be taken individually and through 

international co-operation. Already article 28 of the UDHR recognises the co-

dependency of national and international measures in the fulfilment of human rights.
260

 

It states that "everyone is entitled to a social and international order in which the rights 

and freedoms set forth in this Declaration can be fully realised."
261

 

 

Several international treaties concerning the rights of vulnerable groups also contain 

provisions or at least references to the right to food. The Convention on the Rights of 

the Child, in article 24.1 (c), calls on State parties to take action to combat disease and 

malnutrition through the provision of adequate nutritious foods. In its article 27.3 it 

further elaborates on the need to provide material assistance and support programmes 

also with regard to nutrition.
262

 The Convention on the Elimination of All Forms of 

Discrimination against Women (Articles 12 and 14)
263

; the Convention Relating to the 

Status of Refugees (Articles 20 and 23)
264

; the Convention Relating to the Status of 
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Stateless Persons (Articles 20 and 23)
265

; and the Indigenous and Tribal Peoples 

Convention (mainly Articles 14 to 19)
266

 recognise the right to food as well. 

 

Additionally, there are regional human rights protection mechanisms embracing the 

right to adequate food. Most notably, article 12 of the Additional Protocol to the 1969 

American Convention of Human Rights gives explicit recognition to the right to 

adequate nutrition.
267

 The African Charter on Human and Peoples’ Rights
268

 contains no 

explicit recognition of the right to food. Nevertheless, several other rights, such as the 

right to health, are recognised in article 16 and can be interpreted as protecting the right 

to food, especially in the light of article 60 which stipulates other international human 

rights instruments as sources of inspiration for the Commission's task to promote, 

protect and interpret to provisions of the charter (article 45).
269

 

 

Within the Council of Europe's ambit of human rights protection the European Social 

Charter makes no specific reference to the right to food. The omission to include the 

right to food can be seen as intentional, since the European countries drafting it 

considered that there was no need to protect this right as long as the right to work, the 

right to social security and the right to social welfare were guaranteed. Indeed, it 

proclaims “the right of workers to a remuneration such as will give them and their 

families a decent standard of living” (Part II, Article 4.1); the right “to establish or 

maintain a system of social security” (Article 12); and “the right to social and medical 

assistance” (Article 13).
270

 While these rights are important complements to the right to 

food, it shows that the protection of the right to food at the European level is only 

partial.
271
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b) THE NORMATIVE CONTENT 

 

"Hunger is exclusion. Exclusion from the land, from income, jobs, wages, life and 

citizenship. When a person gets to the point of not having anything to eat, it is because 

all the rest has been denied. This is a modern form of exile. It is death in life [...]"
272

 

 

Since the ICESCR deals more comprehensively than any other instrument with the right 

to food, the expert interpretation provided by the Committee on Economic, Social and 

Cultural Right (CESCR) serves as an excellent source to define the normative content of 

this right. Although General Comments are not legally binding per se they "can be 

viewed as authoritative interpretative instruments, which give rise to a normative 

consensus on the meaning and scope of particular human rights."
273

 According to 

General Comment No. 12 “the right to adequate food is realised when every man, 

woman and child, alone or in community with others, has physical and economic access 

at all times to adequate food or means for its procurement.“
274

 Further the Committee 

has identified a core content implied by the right to food. Food needs to be available 

"[...] in a quantity and quality sufficient to satisfy the dietary needs of individuals, free 

from adverse substances, and acceptable within a given culture." Accessibility, 

understood physically as well as economically, is also part of the core content and 

requires food to be accessible "[...] in ways that are sustainable and that do not interfere 

with the enjoyment of other human rights."
275

 Economic accessibility demands that the 

financial costs of purchasing food still leave room for the satisfaction of other basic 

needs. Both access and availability need to be adequate, taking into account the 

prevailing social, economic, cultural, climatic, ecological conditions. In addition, both 

concepts are also closely linked with the principle of sustainability, because the right to 

adequate food has to be ensured in the long run, so that its enjoyment by future 
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generations is not impaired.
276

 

 

The ultimate objective of promoting food security and the right to adequate food can be 

seen in achieving nutritional well-being for the individual. The human nutritional status 

is determined by the interplay of at least three conditions which have to be met 

cumulatively. These determinants relate to "food, health and care, [...] with education as 

a cross-cutting dimension."
277

 Therefore the full realisation of the right to adequate 

nutrition will only be achieved if complementary measures in the field of health and 

care for the vulnerable, and education are taken.
278

 

 

c)  THE INTERCONNECTEDNESS OF HUMAN RIGHTS 

 

A closer look at the concepts of indivisibility and interconnectedness of human rights 

reveals how the right to food is linked with other human rights. 

 

aa) ECONOMIC, SOCIAL AND CULTURAL RIGHTS AS A DIFFERENT 

CATEGORY OF RIGHTS? 

 

The Vienna Declaration of the United Nations stated in 1993 that "all human rights are 

universal, indivisible, interdependent and interrelated. Thus the international community 

must treat human rights globally in a fair and equal manner, on the same footing, and 

with the same emphasis [...]."
279

 Unfortunately political and civil rights and economic, 

social and cultural rights are still largely perceived as separate categories of rights.
280

 

Historical contextualisation shows that the separate existence of the two International 

Covenants is a product of ideological divisions during the Cold War.
281

 Western 

countries had given priority to civil and political rights departing from ideas of 

individualism, liberalism and capitalism. Similarly the Soviet bloc countries have 

tended to give priority to economic, social and cultural rights, focusing on persons as 
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social beings and the concept of collectivism, to the detriment of civil and political 

rights.
282

 The UDHR included both, because it was based on the principle that the 

different rights could only successfully exist in combination. Even the preambles of the 

two Covenants recognise that "[...] the ideal of free human beings enjoying freedom 

from want can only be achieved if conditions are created whereby everyone may enjoy 

his economic, social and cultural rights, as well as his civil and political rights [...]". 

Opponents of the indivisibility of human rights argue that economic, social and cultural 

rights are fundamentally different from civil and political rights and require completely 

different approaches. Arguments that economic and social rights are positive and require 

an active provision of entitlements by the state, that they are costly whereas civil and 

political rights are free of cost or that they are even non-justiciable and only formulate 

vague aspirations and goals are still common.
283

 However, examples can be easily found 

which do not fit into the above categorisation. For instance, maintaining a judicial 

system (a fundamental requirement of the civil right to due process) is positive and 

resource-intensive; while the social right to housing is precise, justiciable and can be a 

real legal right. 

 

The European Court of Human Rights (ECtHR) in its interpretation and application of 

the European Convention on Human Rights (ECHR) has gradually expanded its 

jurisprudence to many dimensions of economic and social rights, which are not 

expressis verbis foreseen by the Convention. This illustrates the growing recognition of 

the interdependence between the two "categories" of human rights. The potential of the 

ECtHR to promote social justice is best illustrated by the case MSS versus Belgium and 

Greece.
284

 In this case concerning an asylum seeker being sent from Belgium to Greece 

in alleged conformity with the EU's Dublin II regulation, the Court noticed that "whilst 

the Convention sets forth what are essentially civil and political rights, many of them 

have implications of a social or economic nature."
285

 Further it stated that "[...] an 

interpretation of the Convention may extend into the sphere of social and economic 
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rights." Among other things the applicant did not have access to adequate food. The 

applicant's living conditions, inter alia characterised by a lack of food, amounted to 

inhuman or degrading treatment as prohibited by article 3 of the ECHR. 

 

In light of the foregoing it follows that economic social and cultural rights are closely 

related to civil and political rights. This is true for the right to food as well. Civil and 

political rights are a prerequisite for defending one’s economic, social and cultural 

rights, but this reasoning also applies vice versa. For instance, the non-compliance with 

the right to adequate food deprives people of the physical and mental strength to make 

use of their civil and political rights and freedoms such as the rights to freedom of 

expression and to assembly and association. An insufficiently nourished person, 

therefore, tends to be unorganised and have enormous difficulties articulating his or her 

demands. Consequently any real exercise of the right to political participation remains 

illusionary unless the fundamental right to freedom from hunger is met.
286

 

 

bb) THE EFFECTS ON OTHER ECONOMIC, SOCIAL AND CULTURAL RIGHTS 

 

The effects of excessive speculation on the right to food have already been shown. The 

following will demonstrate some direct impacts on other selected economic, social and 

cultural rights. Additionally, as explained earlier
287

, macroeconomic instability 

amplified by speculation, can manifest itself in cuts in governmental spending to the 

detriment of the enjoyment of various human rights. 

 

The right to health, as formulated in article 12 of the ICESCR, and the right to food 

are especially closely related. The former seeks to ensure the enjoyment of the highest 

attainable standard of physical and mental health. Moreover the General Comment 

dealing with the right to health substantiates State obligations by requiring them to 

ensure the enjoyment of a variety of facilities, goods, services, and conditions that 

represent the necessary preconditions for the realisation of this standard.
288

 Excessively 
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high food prices affect socio-economic preconditions crucial for human well-being. In 

the previous chapter it was already illustrated how poor nutrition is "[...] affecting the 

whole life circle."
289

 

 

In addition to the effects of speculation on the right to food and the right to health, there 

are effects on other rights which are less obvious. Human dignity may not be 

recognised as a separate human right, but certainly there is an indivisible link with the 

right to adequate food and the inherent dignity of the human person.
290

 Since the right to 

food is indispensable for the fulfilment of other human rights, the link is particularly 

strong. 

 

Groups of people already socially vulnerable and disadvantaged face the most 

difficulties to afford sufficient nutritional intake. For migrant workers, disabled people, 

minority groups, refugees and indigenous people high food prices driven by speculation 

can quickly render adequate food unaffordable. The vulnerability of women deserves 

special emphasis, especially because of the significant role they have in ensuring the 

economic survival of their families while being part of the non-monetised sector of the 

economy.
291

 Clearly higher food prices have detrimental effects on the mentioned 

groups, because they exacerbate the daily struggles for a life in dignity. For these reason 

the right to non-discrimination can be identified as being immensely affected by 

excessive speculation. 

 

The right to education, as spelled out in article 13 of the ICESCR, not only plays an 

important role in the facilitation of the full enjoyment of the right to food
292

, but 

difficulties to afford adequate food also affect the right to education. As already 

mentioned in the previous chapter, households might be forced to cut their expenses for 

education. Parents might be forced to take their children out of school and oblige them 
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to contribute to the household income in order to compensate the increase in staple food 

prices. High food prices thus have an effect on economic access to schools. The aim of 

education to fully develop the human personality is also endangered by another aspect: 

Good nutrition is essential for the ability to concentrate and learn. This means that 

malnourished children are at risk of being excluded from a proper development of their 

personality and cognitive abilities. For this reason it has been observed that compulsory 

and free education becomes meaningless for the malnourished child.
293

 

 

The right to work and the right to food are interrelated as well. Among other things, 

the right to work, as guaranteed in articles 6 and 7 of the ICESCR, includes a free 

choice of work, just and favourable conditions of work, a safe and healthy working 

environment, periodic recreation, and adequate working conditions. An individual faced 

with food prices, so excessive that the household income is insufficient to feed his or 

her family, might be forced to sacrifice these rights and accept an employment 

inconsistent with the human right to work. "On the other hand, [...] hungry and 

malnourished people are less able to work and participate in the economy."
294

 This 

statement can be supported by estimates of productivity costs of malnutrition in India, 

Pakistan and Bangladesh, which may exceed 2 or 3 percent of the GDP.
295

 

 

The ICESCR further guarantees the right to social security (article 9), which aims at 

"[...] ensuring to disadvantaged and vulnerable persons the chance of conducting a life 

free from want and consistent with human dignity."
296

 When the right to adequate food 

becomes a priority, investment in social security becomes less important, because the 

latter is a matter of sustainability rather than urgency. Therefore high food prices may 

impair the function of social security
297

 in poverty reduction and alleviation and can 

contribute to social exclusion. 
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Finally, when food becomes too expensive, cultural aspects of the right to food can be 

affected. People might be forced to sell their lands. This not only poses an additional 

risk to the ability of rural people to feed themselves, but it also impacts cultural identity. 

Especially for indigenous peoples ancestral and community territories represent more 

than a source of nutrition.
298

 Also, as General Comment No. 12 clarifies, food needs to 

be acceptable within a given culture.
299

 Indeed, it is important to acknowledge that 

individuals as well as groups may have food preferences and habits.
300

 It follows that 

the substitutability of overpriced food is not only a matter of availability but also of 

cultural adequacy. 

 

 

d) THE CORRESPONDING OBLIGATIONS 

 

aa) THE ADDRESSEES OF OBLIGATIONS RELATED TO THE RIGHT TO FOOD 

 

Before the content of the obligations corresponding to the right to food can be focused 

on, their addressees must be named. Instead of concentrating on States would it not be 

more feasible to follow another path, such as voluntary guidelines for transnational 

corporations aimed at social corporate responsibility? It is argued by many that 

transnational corporations gradually resume more responsibility by establishing human 

rights impact assessment mechanisms to avoid human rights violations and preventing, 

mitigating and remedying any harm caused. Indeed, international pressure exerted by 

global civil society on businesses can be efficient to some extent to achieve this goal. 

However, until now only States are the signatories of international treaties defining and 

protecting human rights. Certainly, at first a glance direct responsibility regarding 

excessive speculation rests with banks, insurances, pension funds and other private 

investors. Yet, the following will explain why this paper will focus on the legal 

responsibilities of States. 
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In June 2011, the UN Human Rights Council endorsed the "Guiding Principles on 

Business and Human Rights: Implementing the United Nations 'Protect, Respect and 

Remedy' Framework" proposed by UN Special Representative John Ruggie.
301

 These 

are intended to be an "authoritative focal point around which the expectations and 

actions of the relevant stakeholders could evolve”
302

 and its “normative contribution lies 

not in the creation of new international law obligations but in elaborating the 

implications of existing standards and practices for States and businesses.”
303

 

 

The Guiding Principles neither create legal obligations for transnational corporations 

nor do they identify such rules in the existing international human rights framework. 

What is required of businesses to ensure the enjoyment of human rights is formulated 

merely as an expected conduct and not as a legally binding standard which would 

include sanctions for non-compliance. The Guidelines outline that business enterprises 

should act with due diligence to prevent infringements on the rights of others and to 

address adverse impacts with which they are involved. This expected conduct exists 

independently of States’ abilities and willingness to fulfil their own human rights 

obligations and does not diminish those obligations.
304

 It has been criticised that the 

Special Representative has failed to acknowledge that corporations do carry a legal 

respect-obligation under international human rights law. More concretely it has been 

argued that "[...] the state's duty to protect strongly draws upon legal obligations of other 

actors such as corporations to respect human rights. Without this the first pillar of the 

Ruggie framework, the obligation of states to protect, would become an empty shell.
305

 

Clearly, it would be desirable to hold private, and particularly transnational 

corporations, legally accountable for human rights violations. However, until such 

developments become realities the contracting parties of international human rights 

instruments should be the focal point of any debate on human rights obligations. 

 

But are States capable to comply with their obligations in today's globalised world? In 
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the past concerns have been expressed concerning the demise of the State as a 

response to the pressures of globalisation. Has globalisation led to a point where the 

State is no longer capable of steering its own course?
306

 Has state power eroded, is the 

State even withering away? Today, globalisation and particularly the globalisation of 

capital is often seen as inevitable, unintentional, as non-actor driven and as resulting in 

convergence.
307

 

 

Globalists present globalisation as a consequence and not as an initiative or a will, 

rather it is described as something happening to us. "Anonymous forces are apparently 

beyond our reach and scope, and are therefore not manageable".
308

 Seeing globalisation 

as a process without agents able to influence processes leads to an absence of will to 

regulate markets and to intervene when market conditions are inconsistent with human 

rights.
309

 Transposing these thoughts to the problem of excessive speculation on 

international food commodity markets, the presented arguments can easily be refuted. 

People suffering from food insecurity as a consequence of international price volatility 

is not a natural phenomenon without alternatives; rather it is an actor-driven process. It 

is important to note that speculators owe their powerful role to the non-regulatory 

approach to food commodity derivatives pursued by states. Thus, States, who are still 

the principal duty-holders for human rights protection, should take action to ensure the 

enjoyment of human rights. 

  

Empirical research suggests that despite the pressures of globalisation, States, especially 

stronger ones of the world's northern regions, retain substantial capacities in terms of 

policy options, market regulation and market intervention.
310

 The legal accountability 

arising from international treaties is the strongest argument to focus on States when 

addressing violations of human rights standards. For this reason, theories of decline and 

retreat of the State "[...] are now widely discounted."
311
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In spite of the State's role as the prime duty-bearer, the discussion on how to reform the 

commodity futures markets should not only focus on governmental and institutional 

regulation, which is complicated by the prevailing opacity, but also take into account the 

responsibility of speculators and financial firms themselves.
312

 So far the topic of 

Corporate Social Responsibility (CSR) of companies has been neglected in the debate. 

A good entry point for addressing the harmful effects of speculation could be supply 

chain responsibility which is included in many CSR codes and initiatives.
313

 Generally, 

the concept of socially responsible investment (SRI) should be given more weight, 

thereby combining financial objectives with considerations related to environmental, 

social and governance issues. Already there is an increasing acceptance of SRI as 

demonstrated by the large number of investors subscribed to the United Nations 

Principles for Responsible Investment (UNPRI).
314

 On the other hand, looking at the list 

of signatories to the UNPRI
315

, one quickly discovers all too familiar names like Allianz 

SE, Deutsche Bank, Goldman Sachs and others which immediately calls into question 

the seriousness of their adherence to these principles. Of course, "[...] the idea that 

investors [...] should not achieve their goals by investments that externalise their costs 

onto society as a whole, including financial instability"
316

 is essential for the promotion 

of the right to food. But it is even more crucial to translate this understanding into 

commitment. In conclusion it seems preferable to view CSR as a complementary 

instrument to State obligations. Certainly, at the current stage it cannot substitute the 

State obligation to protect people from the adverse impacts of speculation. 
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bb) THE CONTENT OF STATE OBLIGATIONS 

 

Obligations can be negative or positive, and States can be directly or indirectly 

responsible for breaches of human rights standards. Direct responsibility arises when 

the state itself is the agent of harm, whereas the nexus otherwise is indirect.
317

 The most 

self-evident obligation is the State’s duty not to interfere with the enjoyment of adequate 

nutrition. Yet, the right to food involves the existence of a multiplicity of actors, 

particularly because the satisfaction of nutritional needs has been, to a large extent, 

entrusted to markets. Therefore, other dimensions of obligations beyond the State’s 

respect for human rights need to be considered, without which the scope of protection 

would be incomplete. In parallel to the negative duty of non-interference, States under 

certain circumstances might be bearing an "obligation to do something". Relationships 

between natural and / or legal persons can be the source of conflicts threatening the 

enjoyment of human rights as well. Still, harm to human rights, in the absence of direct 

duties being placed on private entities, has to be prevented by States. Such positive 

obligations are recognised by the jurisprudence of the ECtHR as requiring national 

authorities to take the necessary measures to safeguard a right
318

 and to adopt 

reasonable and suitable measures to protect the rights of the individual.
319

 If a private 

actor infringes upon a provision of international human rights law and if this conduct 

originates in a failure of a certain State, the latter should be held accountable. Protection 

requires positive measures, but can overlap with negative obligations as well. Hence 

"elements of abstention and action coexist in the conduct of the State."
320

 Concretely, 

looking at the case of excessive speculation, States can have a negative duty not to 

interfere with the right to food entailing the prohibition to pass laws that deregulate food 

commodity markets, while they might also be positively obliged to intervene in 

insufficiently regulated markets. 

 

As a consequence the right to food, like any other human right, is characterised by the 
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imposition of a tripartite nature of human rights obligations: the obligations to respect 

protect and fulfil, the latter incorporating both an obligation to facilitate and, only as a 

last resort, an obligation to provide.
321

 

 

The State´s duty to protect requires monitoring and regulating the conduct of the 

relevant private entities.
322

 With regard to the phenomenon of excessive speculation this 

type of obligation is highly relevant, since it requires States to take measures that 

prevent third parties from interfering with the enjoyment of rights. Rather than the State 

itself or its agents it is private entities engaging in food commodity speculation and 

thereby adversely affecting the right to food. 

 

The obligation to facilitate, as a component of the fulfilment dimension, requires States 

to adopt appropriate legislative, administrative, budgetary, judicial, promotional and 

other measures towards the full realisation of the right to food. Therefore this obligation 

also comes into play, when the question of State regulation of commodity markets is 

addressed. 

 

Towards the full realisation of all economic, cultural and social rights international 

assistance and co-operation are indispensible. This decisive role of international joint 

efforts is stressed by the ICESCR in article 2.1 and reiterated in article 11.2 where State 

Parties are called on to take the necessary measures "individually and through 

international co-operation".
323

 General Comment No. 12 further elaborates on the 

detailed meaning of these provisions. Specifically it states that the contracting Parties 

should respect the enjoyment of the right to food in other countries, protect that right, 

and facilitate access to food and provide the necessary aid when required.
324

 

 

In addition, General Comment No. 3, complementing General Comment No. 12, 
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clarifies the scope of State obligations. While, as article 2.1 ICESCR stipulates, the 

rights contained in the treaty are to be realised progressively, this does not mean that 

States are free of immediate obligations. While realisation over time is foreseen under 

the Covenant, this should not lead to depriving State obligations of all meaningful 

content.
325

 Considering the raison d'être of the Covenant, which is to establish clear 

obligations in respect of the full realisation of the rights in question, States cannot be 

allowed to be completely inactive in the promotion of the right to food. This means that 

there is an immediate obligation to move as expeditiously and effectively as possible 

towards the goal of food security. Neither can States arbitrarily take any retrogressive 

measures.
326

 

 

 

3. THE IMPLICATIONS FOR EXCESSIVE SPECULATION ON AGRICULTURAL 

COMMODITY MARKETS 

 

The right to food is violated when a State fails to comply with its minimum core 

obligations. The lack of regulation of agricultural commodity markets and thereby 

allowing speculative bets on food could qualify as a violation of the right to food. 

Insufficiently regulated entities are specifically addressed in paragraph 19 of the 

General Comment No. 12. It has already been demonstrated that the right to food is 

adversely affected by excessive speculation and that this violation coincides with 

negative impacts on other human rights. Also, there is a causal link between the 

omission to regulate speculation and the damages. Similarly, deregulation of 

agricultural commodity markets, as it has happened notably in the US (see Chapter I, 

subchapter 1) constitutes a violation of the right to food, because it represents a 

retrogressive measure requiring "[...] the most careful consideration and would need to 

be fully justified by reference to the totality of the rights provided for in the 

Covenant."
327
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Even if States were to argue that they are unable to protect the right to food by 

regulating the conduct of financial investors, it would not absolve them from their 

obligations under international human rights law. Certainly, as the General Comment on 

the right to food points out in its paragraph 17, a distinction has to be made between the 

inability and unwillingness of States to establish whether the omission of regulatory 

intervention amounts to a violation. On the other hand the same paragraph constitutes a 

reversal of the burden of proof. States have to demonstrate that every effort has been 

made to ensure compliance with the right to food. So far States have clearly failed to do 

so. Taking the case of Germany for instance, the Ministry of Food, Agriculture and 

Consumer Protection disapproves of immediate regulations against speculation on 

commodity markets. In a position paper on price volatility and speculation it justifies 

this inaction by referring to the allegedly insufficient knowledge about the impact of 

speculation on prices. It is only acknowledged that in certain situations speculative 

bubbles are thought to be possible and that speculation becoming an independent 

pricing factor would be problematic. In the opinion of the German government, before 

misguided developments could be addressed, it is first necessary to carry out further 

empirical investigation on the impacts of derivatives trading.
328

 Until a need for 

regulatory measures has been proven, Germany will remain inactive. This position not 

only ignores the precautionary principle, it also disregards the immediate obligation to 

take steps as immanent to the ICESCR. 

 

As most human rights, the right to food, is not absolute and can be subject to 

limitations. Derogations are allowed within the scope of article 4 ICESCR, which 

represents the Covenant’s general limitation clause. A justification is possible "[...] only 

in so far as this may be compatible with the nature of these rights and solely for the 

purpose of promoting the general welfare in a democratic society."
329

 This means first of 

all that the omission of regulation or deregulation allowing speculation must be 

necessary to achieve a legitimate objective. What could be a legitimate aim that 

justifies States' failure to prevent excessive speculation? At the beginning of this article 
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the origins of futures markets were described. Hedging the risks of market participants 

and predicting future prices were identified as two advantages related to traditional 

speculation. However, subchapter I 2 has demonstrated the inefficiency of food 

commodity markets. Both functions of speculation do not work properly under the 

current conditions. 

 

Other conflicting human rights also need to be taken into account. A conflict could 

arise with the right to property, which due its controversial nature is only included in 

article 17 of UDHR, but not mentioned in either of the two Covenants of 1966.
330

  It 

contains the entitlement of every natural or legal person to the peaceful enjoyment of 

his or her possessions.
331

 Possessions are usually interpreted broadly,
332

 so that 

investment in index funds for example could fall within the scope of the protected legal 

interest. On the other hand property has significant implications for the distribution of 

social goods and consequently interferences can be justified as well.  A closer look at 

the problem reveals that the right to property might not be affected, because the 

existence of a conflict is questionable. As Schumann notes, "not one dollar or euro that 

flows through investment banks to commodity futures exchanges serves as an 

investment in the production of raw materials or food. It’s all about placing bets."
333

 

 

The Charter of Fundamental Rights of the European Union proclaims in its article 16 

the freedom to conduct a business.
334

 This right might be another legitimate interest 

and speculation might hence be considered necessary to foster this interest. However 

this alone is not sufficient to allow a limitation of the right to food. 

 

According to CESCR General Comment No. 3 a decision shall be reached in the light of 

the principles of proportionality and reasonableness, giving priority to the most 

marginalised and ensuring protection to the core content of the rights.
335

 Proportionality 
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requires that a fair balance must be struck between the diverging interests. To answer 

the question as to whether the failure to regulate speculation is justified by the freedom 

to conduct a business, it may prove useful to reverse the question. Would a regulation of 

speculative activities on food commodity markets be justified? The protection of the 

right to food is without doubt legitimate and necessary. Further it needs to be asked if 

there is any less intrusive, but equally effective measure other than regulation that 

prevents excessive speculation. Creating more transparency on the markets concerned 

should not be seen as a less intrusive measure. Instead, it is a complementary element of 

other aspects of regulation and a necessary prerequisite for the latter. Therefore equally 

effective alternatives to regulation are unavailable. In this context, it also has to be noted 

that regulation would not necessarily imply a ban of speculation as such, but only the 

prevention of its excessive forms.
336

  

 

Ultimately the question is whether the right to food or the freedom to conduct a business 

should be given priority. In determining the outcome of the question one has to 

recognise the different weight attached to both interests. When the right to food is at 

stake, many other rights including the right to life are endangered as well. Moreover, 

human dignity comes into play, which arguably represents the philosophical foundation 

of international human rights law and very closely reflects the core content of the right 

to food. The CESCR affirms that the right to adequate food is indivisibly linked to the 

inherent dignity of the human person.
337

 

 

With this in mind, the right to food has to be given priority. Therefore, a regulatory 

intervention would not be disproportionate. This implies that States, failing to regulate 

or deregulating in such a way that speculation threatens people's nutritional well-being, 

can neither rely on the limitation clause of article 4 ICESCR, nor on any other argument 

in detriment of the right to food. 

 

                                                                                                                                          
(Art. 2, Para. 1, of the Covenant), paragraph 10. 

336 For concrete policy options see the concluding section of the paper. 
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The concept of granting States a certain margin of appreciation in their decision 

which measure to take or not to take, cannot challenge this finding. While States do 

enjoy a margin of discretion in choosing their approaches to guarantee the right to 

food,
338

 this margin can become very narrow. When physical integrity, health, and life 

of millions of individuals are concerned it becomes so narrow that any room for 

manoeuvre vanishes completely. 

 

 

4. INTERIM CONCLUSIONS 

 

Human rights can be an efficient instrument to counter the profit-oriented forces of 

globalisation, "[...] with the universalisation of human rights constituting a counterpoint 

to the globalisation of markets and economies and the ethical challenges arising from 

the latter."
339

 

 

Food speculation can be seen within the broader context of trade liberalisation in 

agriculture. The latter is frequently seen as a precondition for achieving economic 

growth and the reduction of poverty in developing countries.
340

 This common viewpoint 

among economists is challenged by many. Whatever stance on this matter one takes, it 

cannot be claimed that only beneficial effects of trade liberalisation exist. Food price 

volatility, caused by excessive speculation on agricultural commodity markets, is an 

example of the detrimental effects of trade liberalisation, or rather the lack of regulation 

of international trade. The United Nations CESCR has pointed out in its General 

Comment No. 12 that in international agreements the right to food needs be given 

adequate consideration.
341

 The consideration of non-trade-concerns is a key vehicle for 

the integration of human rights. For instance, within the WTO framework, Article 20 of 

the Agreement on Agriculture (AoA) acknowledges the need to reconcile trade concerns 

with concerns not related to trade. This idea must also be valid for the detrimental 
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effects of excessive speculation. 

 

It has been shown that unregulated speculation amounts to a State violation of the right 

to food that cannot be justified. It follows that for human rights to be taken into 

consideration at the trading platforms for agricultural commodities States need to 

intervene and regulate these markets. 

 

 

CHAPTER FOUR: THE EXTRATERRITORIAL OBLIGATION TO 
PREVENT EXCESSIVE SPECULATION 
 

1. THE INSUFFICIENCY OF DOMESTIC HUMAN RIGHTS OBLIGATIONS 

 

When a financial investor violates human rights, the logical initial reaction would be 

assuming a regulatory failure of the jurisdiction within which the violation takes 

place.
342

 However, as Chapter I has shown, speculation originates from exchanges in 

developed nations like the United States or Switzerland. Recalling chapter II, which has 

outlined the effects in developing countries, one is confronted with the difficulty that the 

act of speculation does not take place in the same country where the violation occurs.  

 

Therefore, the key question is how investors can be prevented from engaging in conduct 

which harms the right to food abroad. The geographical divergence between cause and 

effect presents a problematic obstacle for the attempt to ensure food security. Calling for 

domestic adherence to human rights obligations alone will not solve the problem, 

because food speculation, particularly concerning its effects, clearly has a transnational 

dimension. The effects are unequally felt among countries. For example, in Germany, 

on average 10 per cent of the income is spent on food. Families in poorer countries, by 

contrast, must invest up to 80 per cent.
343

 More developed countries are also much less 

vulnerable to international food price volatility and thus not affected in a way noticeable 
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for consumers, since the former are usually not net food importers and dispose of a wide 

range of instruments to counter the transmission of prices to the domestic level. This 

illustrates that in rich industrialised nations, high food prices usually do not interfere 

with the enjoyment of human rights. On the other hand, for people in developing 

countries, high prices have devastating effects, especially for vulnerable groups. Hence 

acts or omissions of foreign States, concerning investors, exchanges and markets 

operating in their jurisdiction, can manifest themselves as economic inaccessibility of 

food in developing countries. 

 

As will be shown, extraterritorial obligations are the key instrument to regulate the 

conduct of actors engaging in speculation by providing new rules for the relevant 

markets. Without them there would be a gap in the protection of human rights which 

can hardly be reconciled with the raison d'être of human rights. For this purpose, this 

chapter will outline the crucial role of extraterritorial obligations in protecting the right 

to food in developing countries. 

 

Extraterritoriality in human rights law refers to actions or omissions by one state that 

have an effect on the human rights of individuals in another state- with or without the 

other state's agreement.
344

 Concerning the content of international human rights law it 

has been held that it "comprises more than mere reciprocal engagements between 

contracting States"
345

 and that a new public order has emerged which is "of an objective 

nature and protect(s) the fundamental rights of individuals (rather) than the interests of 

contracting States".
346

 

 

Efforts to make globalisation "fully inclusive and equitable" can only be successful if 

the States fully honour their commitments to the right to food. This implies exhausting 

all available resources and taking the necessary steps to ensure the freedom from hunger 

beyond national borders. The way the United States or Switzerland regulate their food 

commodity markets and particularly derivatives trading may influence the ability of 
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States in Sub-Saharan Africa to realise the right to food for their populations. The 

capacity to take action against excessive speculation in some countries and the 

incapacity to do so alongside the exposure to its detrimental effects, call for a careful 

reflection on the extraterritorial obligations of States. In this connection it is important 

to take note that entrusting the right to food to markets does not absolve States from 

their human rights obligations, instead such behaviour is in disconformity with the 

extraterritorial dimension of duties. 

 

In an increasingly integrated world, the extraterritorial dimension of human rights 

seems more incumbent than ever. Yet, extraterritorial obligations are not something that 

needs to be artificially constructed in order to address the challenges of globalisation. 

While it has to be acknowledged that extraterritorial obligations are possibly the least 

developed in the theory and practice of international human rights law
347

, this does not 

say anything about their existence and their legal value. Instead, it should be seen as a 

concept immanent to the international human rights system which for decades has not 

received the attention it deserves. 

 

2. THE FUNDAMENTAL IDEAS BEHIND EXTRATERRITORIAL OBLIGATIONS 

 

The United Nations Committee on Economic Social and Cultural Rights has rightly 

noted that "in the absence of an active programme of international assistance and 

cooperation on the part of those States that are in a position to undertake one, the full 

realisation of economic, social and cultural rights will remain an unfulfilled aspiration 

in many countries." But burdening States with obligations beyond their borders and 

jurisdiction is not only a pragmatic approach to human well-being, it is also a moral and 

legal imperative. Notably the erga omnes character of human rights
348

 can be cited in 

support of extraterritorial obligations. Human rights obligations do not only exist inter 

partes between the different contracting parties of a human rights instrument. Neither 

are they only owed to individuals as rights-holders. Instead, the preservation of human 
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rights lies in the interest of all States, even in the absence of any specific link between 

the State and the situation where human rights are violated.
349

 Therefore, "the legal 

obligations to ensure the rights in question are owed to the international community as a 

whole."
350

 Even more importantly, to understand the added value of the notion of 

extraterritoriality, it is worthwhile to recall the role of the principles of universality and 

non-discrimination within the doctrine of human rights.   

 

 

a) THE UNIVERSALITY OF HUMAN RIGHTS 

 

Human rights rest upon moral universalism and the belief in the existence of a truly 

universal moral community comprising all human beings.
351

 Thus, from the beginning 

of their conception, the international human rights discourse has given great importance 

to the notion of universality. Under this principle, States' obligations do not stop at 

borders,
352

 otherwise the commitment to secure human rights equally for everyone 

everywhere in the world could be disregarded. As the name indicates, the Universal 

Declaration of Human Rights' main source of inspiration and its foundational value was 

the universal validity of certain rights intrinsic to all human beings. Perceiving rights as 

not derived from a link of territorial belonging or nationality, means to overcome the 

view that human rights are the outcome of a social contract between the rulers and the 

ruled, and therefore based on contractarian or communitarian values.
353

 Quite the 

contrary, they are enjoyed by individuals simply by virtue of their humanity.
354

 

Accordingly, article 1 of the UDHR affirms that "all human beings are born free and 

equal in dignity and rights." Article 2 of the UDHR underlines that "everyone is entitled 

to all the rights and freedoms set forth in this declaration, without distinction of any 

kind." Overall the body of international human rights law makes it very clear that it 

envisages "not selective, not relative, but universal respect, observance and 
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protection."
355

 

 

Admittedly, the concept of universality is controversial and contested by critics who 

assert that human values and consequently human rights vary significantly according to 

different cultural perspectives. Despite all criticism by advocates of cultural relat ivism, 

the argument of using universality as a foundational value of extraterritorial human 

rights cannot be weakened. Firstly there seems to be a consensus regarding "[...] the 

principle of human worth and human dignity which comes with the respect for 

fundamental rights and freedoms for all [...]."
356

 In this connection it has been pointed 

out that the UDHR "represents a broader consensus on human dignity than does any 

single culture or tradition."
357

 Secondly, within the ideological confrontation between 

relativism and universalism, most attention was devoted to the content of rights, while 

the obligations for duty-bearers were hardly debated. 

 

b) THE PRINCIPLE OF NON-DISCRIMINATION 

 

Another key concept essential for the discussion of extraterritorial obligations is the 

principle of non-discrimination. It is closely connected to the universality of human 

rights and can be seen as its logical extension.
358

 Both numerous human rights treaties 

as well as customary human rights law prohibit any arbitrary distinction in the way in 

which people may enjoy their rights. The UN Charter names non-discrimination as one 

of the purposes of the United Nations by purporting respect for human rights "[...] 

without distinction as to race, sex, language, or religion [...]".
359

 The ICESCR reiterates 

this statement
360

 and by adding the words "or other status", indicates the non-exhaustive 

character of the enumeration. Thus, any list of prohibited grounds for distinction should 

be logically and implicitly be complemented by "geographic location". 
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c) INTERIM CONCLUSIONS 

 

Even if a provision of international human rights law seemingly is limited in its 

geographical reach, it always needs to be interpreted in the light of the principles of 

universality and non-discrimination. Universality and non-discrimination would be 

illusionary, if they were only valid for the enjoyment of human rights, but inapplicable 

for the correlative obligations.   

 

Focusing on excessive speculation, this observation can be confirmed. Developing 

countries are not in a position to secure the right to food of their citizens, because the 

exchanges in Chicago or Geneva that enable excessive speculation are located outside 

their jurisdiction. The detrimental effects manifesting themselves particularly in a 

violation of the right to adequate food, however, do occur in their territories. The 

countries, which are able to regulate the conduct of actors under their jurisdiction and to 

influence the rules of markets functioning in their territories, possess the instrument to 

prevent excessively high prices in developing countries. This situation plainly 

exemplifies that to uphold the principles of universality and non-discrimination 

extraterritorial obligations are indispensable. 

 

3. THE LEGAL FOUNDATIONS OF EXTRATERRITORIAL OBLIGATIONS 

 

In the previous chapter it was emphasised that the Ruggie Principles attempt to capture 

the status quo of obligations with regard to business and human rights. However, an 

unfortunate weakness of these guidelines needs to be addressed, which have been 

criticised as using language that contradicts and weakens the clearly established 

obligations for states.
361

 Extraterritorial obligations of States were not given due 

recognition. Also some countries, especially the United States
362

, reject the notion that 

the right to adequate food gives rise to any international legal obligations.
363

 Ruggie's 

                                                
361 Jägers; Genugten, 2011, p. 2. 
362 FAO, 2002, Report of the World Food Summit, Annex II: Explanatory Notes/ Reservation. 
363 Barth Eide; Kracht, 2005, p. 112. 



74 

 

statement “at present, States are not generally required under international human rights 

law to regulate the extraterritorial activities of businesses domiciled in their territory 

and/or jurisdiction”
364

 does not adequately reflect the realities of international human 

rights law. This section will show that extraterritorial obligations have a well established 

legal basis. In support of this argument it will mainly draw upon the need for 

international co-operation and assistance, which many human rights documents 

address. Firstly the legal foundations for economic, social and cultural rights are 

identified. Subsequently, the specificities of the right to food are discussed. 

 

a) GENERAL 

 

Traditionally, human rights obligations concerned rights of citizens against their 

governments within a certain territory. Outside a State's jurisdiction its sphere of 

influence was considered marginal, and would constitute an interference with the 

sovereignty of another State. This understanding is reflected, inter alia, in article 2 (1) 

of the ICCPR which links State responsibility to "territory" and "jurisdiction". Similarly, 

the ECHR foresees that the "[...] high contracting parties shall secure to everyone within 

their jurisdiction the rights and freedoms contained in Section 1 of this Convention." 

These provisions, however, cannot be interpreted without taking the principles of 

universality and non-discrimination into account. Their interpretation by the UN Human 

Rights Committee and the ECtHR has followed exactly this path and has acknowledged 

an extraterritorial reach in certain circumstances.
365

 Generally it seems unlikely that 

despite the reference to territory or jurisdiction, drafters had any intention of allowing 

States to violate human rights abroad. 

 

There are other provisions, which will be examined in the following, whose wording is 

not susceptible to any restrictive interpretation of human rights obligations existing only 

vertically within the jurisdiction of a state or horizontally among States. In fact, they lay 

the foundations for diagonal obligations that may exist between a State and individuals 
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in other States.
366

 

 

Article 1 paragraph 3 of the UN Charter incorporates international co-operation as a 

means to achieve the life in larger freedom envisaged in the preamble.
367

 Furthermore 

articles 55 and 56 situate human rights as a vital objective to be achieved through 

international co-operation.
368

 What does it mean if States pledge themselves to take 

"joint action" to promote "universal respect" for human rights, as article 55 (c) in 

conjunction with article 56 stipulates? It implies that at least some states will act beyond 

their own borders to achieve this.
369

 Joint co-operation implicitly recognises an 

extraterritorial effect of human rights obligations, since only one of the States acting 

jointly, can logically address the promotion of the respect for human rights domestically, 

while all the other States involved in the joint action will logically be addressing human 

rights respect in another state.
370

 Furthermore, article 56 also calls for separate action in 

co-operation with the UN. This, seen in conjunction with the provision in article 55(c), 

which calls for universal and not merely domestic respect for human rights, further 

strengthens the argument of human rights obligations existing beyond national borders. 

 

Most importantly for the implementation of the right to food, article 2 (1) of the 

ICESCR contains an explicit obligation to take steps "individually and through 

international assistance and cooperation", without making any reference to jurisdiction 

or territory. Thus, it confirms that the implementation of the rights guaranteed in the 

Covenant extends beyond national and territorial application.
371

 The second paragraph 

substantiates this proclamation by containing a prohibition of discrimination. Therefore 

it can be said that the ICESCR envisages international cooperation as necessary for the 

full realisation of the rights recognised in it. Claiming that human rights are merely 

territorial would disregard this principle of international co-operation.
372

 General 
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Comment No. 3 on the nature of State parties’ obligations sheds some further light on 

how to interpret article 2 of the ICESCR. It recalls that, "international cooperation for 

development and thus for the realisation of economic social and cultural rights is an 

obligation of all States,"
373

 and clarifies that, 

 

"the phrase ‘to the maximum of its available resources’ was intended by the 

drafters of the Covenant to refer to both resources existing within a State 

and those available from the international community through international 

cooperation and assistance."
374

 

 

b) RIGHT TO FOOD 

 

For the right to food, extraterritorial State duties are especially significant, since it has 

been noted that "the recent food crises have resulted largely from the policies of 

international actors."
375

 The existence of extraterritorial duties arising from the right to 

food can be deduced from article 11 (1) of the ICESCR, because for its realisation it 

recognises the "[...] essential importance of international co-operation [...]". The second 

paragraph adds that measures to achieve freedom from hunger shall be taken 

"individually and through international co-operation".
376

 The CESCR's General 

Comment No. 12 provides further details by holding that, 

 

"States parties should [...] recognize the essential role of international 

cooperation and comply with their commitment to take joint and separate 

action to achieve the full realisation of the right to adequate food. In 

implementing this commitment, States parties should take steps to respect 

the enjoyment of the right to food in other countries, to protect that right, to 

facilitate access to food and to provide the necessary aid when required. 
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States parties should, in international agreements whenever relevant, ensure 

that the right to adequate food is given due attention and consider the 

development of further international legal instruments to that end."
377

 

 

Seen in conjunction with article 2 (1), article 11 ICESCR provides a firm legal basis for 

extraterritorial obligations in relation to the right to food, and its implementation.
378

 

Also, the drafting history and travaux préparatoires regarding both articles verify the 

intention to extend obligations beyond national borders. The strong emphasis on the 

framework of international co-operation, contained in articles 4 in conjunction with 24 

(2) of the Convention of the Rights of the Child further confirms this transnational 

dimension of human rights. 

 

 

4. THE EXTRATERRITORIAL OBLIGATIONS TO TAKE MEASURES AGAINST 

EXCESSIVE SPECULATION 

 

Towards reaching the goal of preventing adverse effects of speculation the FAO 

Voluntary Guidelines provide a helpful source of inspiration. Also, the parallels between 

food security and international environmental protection, visualising a certain degree of 

comparability between the two, underline the need to impose extraterritorial obligations. 

Most significantly, and based on the previously presented ideas, the recent Maastricht 

Principles re-substantiate the nature and scope of extraterritorial obligations, so that 

conclusions can be drawn for the phenomenon of excessive speculation.  
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a) THE FAO VOLUNTARY GUIDELINES  

 

The FAO Voluntary Guidelines to Support the Progressive Realization of the Right to 

Adequate Food in the Context of National Food Security, adopted by the 189 Member 

States of FAO in 2004, 
379

 contain some interesting provisions for the purpose of 

addressing food security from an extraterritorial angle. Of course the document 

primarily aims at national food security. This is understandable against the background 

that "implementation is, from the perspective of the individual, always national."
380

 

Guideline 4 is particularly relevant for the phenomenon of food commodity speculation, 

since it aims at improving "[...] the functioning of [...] markets, in particular [...] 

agricultural and food markets."
381

 Moreover, States should "strive to ensure that food, 

agricultural trade and overall trade policies are conducive to fostering food security for 

all through a non-discriminatory and market-oriented local, regional, national and world 

trade system."
382

 Clearly these provisions cannot be read isolated from section III of the 

document, which recalls the need for international cooperation as enshrined in article 56 

of the UN Charter and urges States and international organisations to “[…] actively 

support the progressive realisation of the right to adequate food at the national level."
383

 

The entire section on international measures, actions and commitments is based on the 

fact that many developing countries face difficulties in realising the right to food within 

their territories. It also implicitly acknowledges that the interconnectedness of world 

food markets leads to one country being able to influence food security in another 

country. This significant impact of trade rules across borders is also illustrated by 

market rules threatening the economic accessibility of food. More precisely by food 

derivatives markets allowing unregulated speculation. 
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b) INTERNATIONAL ENVIRONMENTAL LAW 

 

Comparing food speculation to international environmental law proves to be very 

instructive, as it "[...] imposes a prohibition on the State to allow the use of its territory 

to cause environmental damage on the territory of another State."
384

 Is there any 

compelling reason to restrict the idea of not allowing the national territory to be used to 

cause damage in another State to cases of transboundary pollution? As has been 

demonstrated, excessive speculation has harmful transboundary effects as well. 

Certainly, reference to the implications of environmental law can facilitate an 

understanding of food security as entailing extraterritorial obligations. 

 

c) RE-SUBSTANTIATION OF EXTRATERRITORIAL OBLIGATIONS THROUGH 

THE MAASTRICHT PRINCIPLES 

 

As already mentioned, extraterritorial obligations comprise more than development 

assistance and a duty to provide. This view is supported by the Maastricht Principles 

on Extraterritorial Obligations in the area of Economic, Social and Cultural 

Rights, which after years of extensive study, were elaborated by 44 international legal 

experts at a conference hosted by Maastricht University and the Commission of Jurists 

in September 2011.
385

 They have been officially launched at the UN in Geneva and have 

the potential to close the gap in the protection of human rights, particularly with regard 

to the right to food. According to the Preamble, the Principles are “drawn from 

international law” and aim to clarify the content of extraterritorial State obligations with 

a view to giving full effect to the objectives of the UN Charter and international human 

rights. The Principles are an authoritative document. This means that the Principles 

restate and clarify the law that is already there, but they also progressively develop the 

law.
386
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As one might expect, the authoritative interpretation of the CESCR confirms that the 

tripartite typology of obligations (respect, protect, fulfil) is applicable both domestically 

and extraterritorially.
387

 The same theory is reflected in General Principle I (3) of the 

Maastricht Principles. The obligation to respect in an extraterritorial context means 

that States only comply with the right to food, if their actions do not adversely impact 

this right in a third State. For instance, the effects of EU policies of subsidising sugar 

need to be assessed from a human rights perspective. It has been convincingly 

demonstrated that such policies may lead to an export of sugar at dumping prices 

causing detrimental effects on local farmers in other sugar producing States.
388

 If such 

policies constitute a violation of the right to food, can a parallel be drawn regarding the 

effects of speculation? Although this case might seem similar, the situation is not quite 

comparable, since States (or in case of the EU the supranational entity upon which 

States have conferred parts of their sovereignty) are directly responsible for subsidies, 

whereas in case of speculation they can only provide a regulatory framework for private 

actors. According to the Articles on the Responsibility of States,
389

 acts of non-State 

actors can only be attributed to the State under two alternative conditions. Either the 

private entity is instructed or controlled by a particular State or it is empowered by the 

State to exercise elements of governmental authority.
390

 This is not the case for 

speculation so that speculation is not directly attributable to any State. The third level, 

the obligation to fulfil, requiring positive steps to facilitate or promote human rights 

enjoyment,
391

 is indispensable for food security. Yet, the obligation to protect seems to 

be more narrowly tailored to deal with speculation on agricultural commodity markets. 

 

For this reason a focus on the implications of protect-bound obligations outside a States' 

territory is more appropriate. The obligation to protect entails the State responsibility 
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to ensure that private entities, over which they exercise jurisdiction, do not deprive 

individuals in third countries of their right to food. Consequently, there might be a duty 

to regulate which is well established in international human rights law.
392

 The failure of 

the State to adopt regulations, or to implement them effectively
393

 is the connecting 

factor to make a certain conduct indirectly attributable to States. Logically, this implies 

that States need to exercise due diligence in controlling the behaviour of non-state 

actors.
394

 The latter may be national or international private parties over which the 

foreign State exercises control.
395

 Accordingly, the General Comment on the right to 

water further elaborates that "to prevent such abuses an effective regulatory system 

must be established, [...], which includes independent monitoring, genuine public 

participation and imposition of penalties for non-compliance."
396

 Consequently, the 

regulation of domiciled businesses has been labelled a minimum requirement of 

international cooperation for addressing abuses by businesses.
397

 This implies that 

States are obliged to regulate the extraterritorial activities of businesses domiciled in 

their territory and/or jurisdiction whenever they have the legal or political means to do 

so in accordance with the Charter of the United Nations and applicable international 

law.
398

  While in the case of speculators, their activities as such are restricted to certain 

trading platforms mainly located in Europe or the United States, the consequences of 

these activities are echoed worldwide. Considering the strong virtual component of 

physical marketplaces it would be unrealistic to not consider excessive speculation as an 

extraterritorial activity. Therefore, extraterritorial obligations must be applicable with 

regard to markets and trading platforms as well. 

 

For this purpose it is essential to interpret the concept of extraterritorial jurisdiction 

broadly. The new Maastricht Principles facilitate a wide understanding of the scope of 

                                                
392 De Schutter, 2010(b), chap. 4. 
393 De Schutter et al., 2012, Commentary to the Maastricht Principles, p. 34. 
394 Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, Maastricht, 1997, para. 

18. 
395 Skogly, Sigrun, 2007, p. 353. 
396 UN CESCR, 20 January 2003, General Comment No. 15: The Right to Water (Arts. 11 and 12 of the 

Covenant), para. 24. 
397 FIDH - Worldwide Human Rights Movement, States' obligations to respect and protect human rights 

abroad, Joint Statement on John Ruggie's Draft Guiding Principles, p. 2. 
398 Ibidem. 
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extraterritorial jurisdiction. According to principle 9 b) the obligations to respect, 

protect and fulfil extend to situations, "over which State acts or omissions bring about 

foreseeable effects on the enjoyment of economic, social and cultural rights, whether 

within or outside its territory." Thus, it is recognised that a State can influence the 

enjoyment of human rights outside its territory, "even in the absence of effective control 

or authority over a situation or a person."
399

 The ECtHR has confirmed this by 

acknowledging that "a State's responsibility may [...] be engaged on account of acts 

which have sufficiently proximate repercussions on rights guaranteed by the Convention 

even if those repercussions occur outside its jurisdiction."
400

 Similarly, the Human 

Rights Committee has held that each State Party to the ICCPR “must respect and ensure 

the rights laid down in the Covenant to anyone within the power or effective control of 

that State Party, even if not situated within the territory of the State Party.”
401

 This 

means that acts of States taking place or producing effects outside the national territory 

may be considered to fall within the scope of jurisdiction of the State concerned.
402

 

Furthermore, Principle 13 of the Maastricht Principles specifically references the 

precautionary principle in stating that "uncertainty about potential impacts does not 

constitute justification [...]" for the impairment of human rights. 

 

All this shows that excessive speculation should trigger a corresponding extraterritorial 

State obligation. As a next step it is crucial to look at the possible bases for protection. 

Several possible scenarios evoking the State obligation to protect are mentioned in 

Principle 25 of the Maastricht Principles: 

 

a) the harm or threat of harm originates or occurs on its territory; 

b) where the non-State actor has the nationality of the State concerned; 

c) as regards business enterprises, where the corporation, or its parent or 

controlling company, has its centre of activity, is registered or domiciled, or 

                                                
399 De Schutter et al., 2012, Commentary to the Maastricht Principles, p. 16. 
400 CoE: ECtHR, 8 July 2004, Ilascu and Others v. Moldova and Russia , para. 317. 
401 UN Human Rights Committee, General Comment 31, The Nature of the General Legal Obligation 

Imposed on State Parties to the Covenant, para. 10. 
402 UN Human Rights Committee, Communication no. 52/1979, Lopez Burgos v. Uruguay, para. 12.2. 
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has its main place of business or substantial business activities, in the State 

concerned; 

d) where there is a reasonable link between the State concerned and the 

conduct it seeks to regulate, including where relevant aspects of a non-State 

actor’s activities are carried out in that State’s territory 

 

In principle, all of these scenarios can provide the necessary basis for protection. Which 

alternative is the relevant basis, depends on the specific State concerned. In some States 

the active personality principle, allowing States to regulate the conduct of its nationals 

abroad, as contained in scenarios a)-c),
403

 can provide a basis for protection. In other 

countries this link of nationality might be more complicated. For instance, there might 

be a misuse of the privileges of legal personality.
404

 Also, the nationality of an actor 

engaging in speculation might be difficult to detect, because the distinction between 

parent company and subsidiary may be unclear.
405

 It is precisely for these cases that 

principle 25 c) emphasises the "centre of activity" as the decisive criterion. Additionally, 

principle 25 states that other reasonable links may be the basis for protection as well, 

thereby leaving open the possibility of a broad interpretation of scenarios triggering the 

State obligation to protect. 

 

Lastly, it is important to determine whether the country concerned has the ability to 

exert influence to prevent excessive speculation.
406

 What is possible for States? The 

test as to whether extraterritorial obligations are triggered, will, to a large extend, relate 

to the level of control or influence that a foreign State has.
407

 Some countries might be 

hosting one of the world's most relevant trading platforms for agricultural commodities 

and derivatives trading and simultaneously exercise jurisdiction over several major 

actors engaged in excessive speculation. Other countries might lack such close 

proximity to the parties responsible for the adverse human rights impacts. Countries in a 

                                                
403 De Schutter et al., 2012, Commentary to the Maastricht Principles, p. 37. 
404 De Schutter et al., 2012, Commentary to the Maastricht Principles p. 38. 
405 Ibidem. 
406 See also Maastricht Principles on Extra-Territorial Obligations of States in the area of Economic, 

Social and Cultural Rights, principle 26. 
407 Happold, 2003, pp. 77-90. 
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position to do so, must adopt regulations; those which are not can nevertheless 

contribute to the protection of human rights by "[...] reporting or social labelling, the use 

of indicators to monitor progress, the reliance on human rights-based conditions in 

public procurement schemes […], or fiscal incentives."
408

 

 

5. INTERIM CONCLUSIONS 

 

States need to bear extraterritorial obligations to avoid gaps in human rights protection. 

Furthermore it has been shown that an extraterritorial reach of human rights is clearly 

mandated by the concepts of universality and non-discrimination. Additionally, 

extraterritorial obligations of States strengthen a more constructivist approach to 

globalisation, because it can help create awareness that the latter is as an actor-driven 

and intentional process, which can be interpreted, shaped and regulated. The concept 

emphasises the role of the State as the main duty holder, while taking into account the 

necessity to rethink and adjust its obligations. This has concrete implications for 

agricultural commodity speculation. It means that States are required to regulate the 

conduct of market participants under their jurisdiction to prevent adverse effects on the 

right to food other countries. 

 

 

 

 
 

 

 

 

 

 

                                                
408 De Schutter et al., 2012, Commentary to the Maastricht Principles, p. 40. 
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CONCLUSION 

If another food crisis is to be averted, the conditions, under which speculation in basic 

food commodities is allowed to take place, need to be addressed. Recalling the central 

research question, whether international human rights law mandates State intervention 

to curb excessive food speculation, the response that can be given is positive. Clearly, 

this answer does not apply unreservedly for all States and all circumstances. Yet, it can 

be concluded that the documented negative effects of unregulated speculation, alongside 

the interplay of the precautionary principle and positive extraterritorial obligations, call 

for State action.  

For the purpose of demonstrating that State obligations extend beyond territorial borders 

and encompass more than negative duties, as a prerequisite, it was necessary to show 

that excessive speculation on agricultural commodity markets amounts to a human 

rights violation. At the same time it has been established that a genuine human rights 

based approach is the most appropriate tool to tackle the problem of hunger being 

aggravated by speculation. A subsidiary aim of this paper was to draw attention to the 

fact that economic globalisation requires States willing to shape this process by means 

of an altered understanding of State obligations. For this purpose, the role of the State as 

the prime duty-bearer was re-substantiated, notwithstanding the complementary efforts 

necessary from non-state entities. Additionally, the fact of hunger not being a natural 

phenomenon beyond the reach of policy-makers was stressed. 

As a consequence of these findings, States need to assure compliance with human 

rights, particularly the right to adequate food, through the adoption of a tighter 

regulatory framework. Towards this goal, first, awareness among governments of the 

implications of food speculation needs to be raised. This needs to be accompanied by an 

understanding of the corresponding obligations as outlined in this paper. Then, the main 

challenge is to translate understanding into commitment. For this, the normative 

content of the right to food needs to be transformed into regulatory measures which 

guarantee its adherence.  
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There are many different ways to approach the problem of speculation on agricultural 

commodity markets. For instance, one possibility would be to try to mitigate the effects 

of extreme price volatility by reducing the vulnerability of both developing countries 

and their populations. While it is certainly desirable to limit countries' exposure to 

global commodity price fluctuations, the starting point of preventing violations of the 

right to food, should be, to put it simplistically, the perpetrator and not the victim. 

Merely mitigating the effects of high prices seems inconsistent with a human rights-

based approach. Rather the root causes need to be tackled. Nevertheless, the 

establishment of physical grain reserves can help to counterbalance extreme price 

fluctuations. The focus should however be to curb speculation through State regulation, 

either individually or collectively. So far, some first steps in the right direction have 

been taken by inter alia the G20 States
409

, the United States
410

 
411

, and the European 

Union
412

.  

Policies adopted should encompass the following guiding criteria. As has been 

demonstrated in chapter I, agricultural, oil and financial markets are closely linked. 

Thus, to ensure coherence, reform efforts should extend to all forms of derivatives 

trading.
413

 Also, it is crucial to establish a regulatory body that possesses the knowledge 

and expertise to treat food as a human rights concern rather than an asset class.
414

 

Regarding the form State regulation needs to take, one must bear in mind, the 

traditional function of speculation directed towards hedging, price predictability and 

the availability of liquidity for market participants. In addition, it needs to be taken into 

account that the demonstrated effect of speculation consists in aggravating and 

amplifying of high prices. Therefore, a complete ban of speculation would clearly be 

                                                
409 G20, Cannes Summit Final Declaration, para. 44. For the newly launched International Agricultural 

Market Information System see also: http://www.amis-outlook.org/ [accessed 12 July 2012]. 
410 For policies on speculative limits see: 

http://www.cftc.gov/IndustryOversight/MarketSurveillance/SpeculativeLimits/index.htm [accessed 12 

July 2012]. 
411 See also: United States Congress, 2010, Dodd-Frank Wall Street Reform and Consumer Protection 

Act. 
412 European Commission, 20 October 2011, proposal for a directive. 
413 De Schutter, 2010(a), recommendation 1.  
414 Ibidem, recommendation 2. 
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disproportionate. Rather, the policies to be adopted should reflect the need to curb 

speculation characterised by its complete disconnection from fundamental market data. 

 

But how should the excessiveness of speculation be addressed? What should be the goal 

of commodity derivatives reform? Is it enough to inconvenience speculation? The mere 

creation of surmountable obstacles is not sufficient. When people's lives are at stake the 

margin of discretion is narrow. The most efficient policy option needs to be chosen. 

Therefore, all excessive forms of speculation need to be banned. 

Most importantly an efficient framework needs to contain clear and legally binding 

rules for investors to regulate their conduct accordingly. This includes taking targeted 

measures to prevent price bubbles and jumps in prices. The measures need to be aimed 

at creating markets which reduce the profit potential for speculators. Considering the 

existence of many alternative and competing trading platforms, only a comprehensive 

joint international action is capable of putting into force effective rules regarding 

derivatives trading.
415

  

The concrete measures to be taken cannot be thoroughly discussed in this paper. 

However, it seems appropriate to briefly outline some aspects currently discussed to 

facilitate an understanding of the extent of reformatory requirements.  

Creating more transparency
416

 is a seemingly very abstract measure. Yet, this seems to 

be the least controversial one. Even experts that deny that speculation causes price 

volatility agree that opaque markets are problematic. The speed of transactions could be 

reduced through better documentation and more specifically through mandatory 

reporting. Reporting obligations cause deceleration and are particularly needed for 

issuers of derivative products and for trading activities carried out by so called index 

traders. Moreover, this needs to apply to over-the-counter trading as well to prevent 

                                                
415 Stellungnahme des Sachverständigen der Dr. Rafael Schneider, Deutsche Welthungerhilfe e.V., 

Ausschussdrucksache 17(10) 512-C, p. 3. 
416 Some progress has been made in this area. See: G20, Cannes Summit Final Declaration, para. 44. For 

the newly launched International Agricultural Market Information System see also: http://www.amis-

outlook.org/ [accessed 12 July 2012]. 
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evasive movements from regulated to unsupervised trading centres.
417

 Beyond this 

general consensus concerning a higher degree of transparency, measures which could 

achieve the desired objectives are more disputed.  

 

Certainly it is worth considering to exclude those actors only driven by financial 

motives and uninterested in the underlying food commodities. However, great 

difficulties would be posed by the task of distinguishing between accepted and 

undesired actors. Considering the findings of this article all futures contracts need to be 

settled through regulated exchanges. This must include – to the maximum possible 

extent - the registration and clearing to of OTC derivatives.
418

 Another, not alternative 

but cumulative, tool to be implemented through joint efforts of the international 

community is the introduction of predetermined quantitative restrictions (position 

limits) for the number of contracts that can be held. Position limits could be set by a 

European wide regulator in liaison with the CFTC
419

 in the United States.
420

 In the event 

of previously laid down prices for derivatives being exceeded, trading could be 

suspended to counteract price distortions and panic. Such an imposition of price limits 

could have a positive effect, but might lead to evasive movements of speculators to less 

regulated markets. Another tool that could prove to be effective is the introduction of 

higher margins for the customers of futures contracts, which would require them to 

deposit a higher amount of cash at the exchange’s clearing house. Lastly, the 

introduction of a financial transaction tax deserves serious political consideration, 

since it could generally slow down the activities of financial investors in commodity 

markets
421

, potentially making bets on food prices less attractive and thereby helping to 

reduce global hunger.  

 

In Chapter I the completely opaque OTC trade and index funds, marked by its complete 

                                                
417 Deutscher Bundestag, 2011,expert statement by Rafael Schneider, p. 3. 
418 De Schutter, 2010(a), recommendation 1. 
419 The Commodity Exchange Act has already authorized the CFTC to impose positions limits, see: 

http://www.cftc.gov/IndustryOversight/MarketSurveillance/SpeculativeLimits/index.htm [accessed 12 
July 2012]. 

420 Jones, 2010, p. 27. 
421 UNCTAD, June 2011, p. 53 
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detachment from fundamental market factors, were discussed as aspects which are 

particularly susceptible to speculation. Since they represent the greatest risk to food 

security, it might even be warranted, following a careful consideration of undesired 

side-effects, to ban OTC trade of agricultural commodity derivatives. The same 

reasoning might require States to ban index funds whose value is based on agricultural 

commodity futures. 

Generally, the transnational dimension of speculation, and the multiplicity of actors 

involved, highlights the need for concerted international regulation. Unilateral responses 

to speculation are unlikely to ensure human rights protection in a sustainable way. As a 

result, meticulous attention to harmonisation of markets across jurisdictions is 

required.
422

 In spite of the need to regulate speculation, the structural problems 

underlying worldwide food insecurity should not be forgotten. Without these there 

would not be any financially induced hunger crises. This however, does not change the 

fact that “the hunger of people must come before the hunger of financial institutions.”
423

 

 

                                                
422 Better Markets, 2011, p. 14. 
423 Friends of the Earth Europe, available at: http://www.foeeurope.org/food-speculation [accessed 12 July 

2012]. 
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