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ABSTRACT 

 

 Humour as a form of freedom of expression plays a vital role in the 

framework of human rights (in Europe.) This is especially true in cases where the 

freedom of expression potentially interferes or contradicts other rights, for instance, the 

freedom of religion. Therefore, in order to find suitable and encouraging limitations of 

‘comic acts’, this paper begins with a theoretical study of the use of humour.  However, 

the legal limits of acceptable expressions of humour have been defined in the European 

Court of Human Rights' jurisprudence related to Article 10 of ECHR (and in particular 

cases under Article 17), and so an examination of this case law is performed. Finally, a 

case study of France is completed as an example of how satirical journalism is handled 

within the coherent jurisprudence of the ECHR, in a jurisdiction where people, but not 

religious institutions, have rights. 
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INTRODUCTION 

 

The legend says that philosopher Chrysippus laughed himself to death 

(literally)
1
. Maybe this is one the reasons why the first known debates on humour 

considered it as a negative phenomenon and laughter was compared to a dishonourable 

act for a good citizen
2
. However, during the ages the concept of humour has changed 

several times (from negative perception to positive and vice-versa), the theories of 

humour and its use were developed and the new modes of humour’s employment have 

emerged. Therefore, these days the humour and the comic act are typically considered 

as a form of artistic expression which falls under the scope of the freedom of 

expression.     

Freedom of expression covers a lot of forms of expressions including 

humoristic, comic, ironic or even satiric acts. Therefore,  the term ‘humour’ in this 

paper is used as a form of freedom of expression, which contains all categories of the 

funny or at least which supposed to be funny including  irony, wordplay, satire, 

cartoons, ridicule and other kinds of comic acts.  

Typically because of its funny and amusing nature, humour is taken as a 

‘non serious activity’ in which ‘we are not trying to discover the truth or even make 

sense of what we experience … all that matters is the mental jolts are enjoyable’
3
. 

However, in this paper new-old approaches based on humour’s perception will be 

discussed starting with theoretical (and ethical, moral) part of the use of humour and 

then moving towards legal regulation under the European Convention for the Protection 

of Human Rights and Fundamental Freedoms (ECHR) while providing the most known 

case studies in Europe.  

                                                           
1
 Schmitt Gavin C., ‘Top Ten Philosopher Deaths’, (2011) The Framing Business < 

http://framingbusiness.net/archives/1014 >, accessed July 12, 2017  
2
 Morreall John, ‘Philosophy of Humor’ (2016) Stanford Encyclopedia of Philosophy 

<https://plato.stanford.edu/entries/humor/> accessed July 12, 2017 
3
 Watson Cate, ‘A Sociologist Walks into a Bar (and Other Academic Challenges): Towards a 

Methodology of Humour’ (2014) Sage Journals, P.412 < 

http://journals.sagepub.com/doi/abs/10.1177/0038038513516694> accessed July 12, 2017 

http://framingbusiness.net/archives/1014
https://plato.stanford.edu/entries/humor/
http://journals.sagepub.com/doi/abs/10.1177/0038038513516694
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Thus, the aim of this paper is to re-discuss and rediscover the role of 

humour in our community
4
 while challenging the frivolous nature of humour and 

providing the examples when the use of humour became ‘serious business’, especially 

in the cases of provocative comic acts where the freedom of expression confronted the 

freedom of belief or other rights (for instance: the publications of Danish cartoons, the 

case of Charlie Hebdo and others). Consequently, in order to have a full image of 

humour and its application in the frame of human rights the theoretical approaches of 

humour and its concept is discussed in the first part. The second point of this paper is 

the case of Danish cartoon crisis which was chosen of its importance, the impact given 

and a ‘pioneer’ role of restarting the debate on the limits of freedom of expression 

including ‘blasphemous’ humour. In the third part legal boundaries under the Articles 

10 and 17 of ECHR with the European Court of Human Rights (ECtHR, the Court, the 

Strasbourg Court) case law is analysed in order to establish what kind of humour is 

legally acceptable. The French case study was chosen for the last part because of its 

crucial and unique context: the principle of laïcité, extremely satirical and provocative 

journalism and cartooning and finally, the confrontation between freedom of expression 

(plus freedom to satirise) and freedom of religion.  

Finally, a commentary on the theoretical and practical analysis of the 

humour use is provided in the conclusion and hopefully, the place of ‘correct’ or ‘right 

in sense it is not wrong’ humour will be determined within the frame of human rights.    

                                                           
4
 The term ‘community’ in this paper means the geographical scope of the Council of Europe 
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1. THEORETICAL FRAME OF HUMOUR AND ITS USE 

1.1. Superiority’s theory 
 

Humour and laughter have been studied not only as a form of amusement 

from ancient times. Already in Ancient Greece humour (or more specifically laughter), 

its influence and ‘ethical’ dangers to the State were examined by Plato, Aristotle, stoics 

and others.  

Plato is considered as one of ancestors of so-called superiority theory. 

According to him, humour is comparable to the malice or even some kind of evil. In 

Laws (Book V) he argues that, every man must to restrain from laughter because it 

causes the anger of Gods
5
. Furthermore, Plato says that ‘comedy should be tightly 

controlled’
6
 and differently from the poetry which in certain cases can be allowed, 

laughter should be avoided because it does not serve anything beneficial and ‘always 

produces a violent reaction’
7
. Yet, ‘the view of laughter that started in Plato <…> 

dominated Western thinking about laughter for two millennia.’
8
 

Another big critique on humour and the pillar of superiority theory emerge 

from Leviathan where Thomas Hobbes supports Plato at this point, that humour is some 

kind of malicious action: ‘And therefore much laughter at the defects of others is a sign 

of pusillanimity.’
9
 In order to avoid the appearance of superiority and scorn ‘the great 

minds refrain from it
10

 [laughter]’. Only weak people who cannot achieve self-assurance 

laugh at failures and misfortunes of others.  Furthermore, Hobbes’ idea about laughter 

reflects his pessimistic point of view on human nature: human beings are selfish and 

egocentric. Thus, the laughter is always connected with feelings of superiority, ‘the 

                                                           
5
 Plato, ‘Laws’, Book V, P.341 <http://www.idph.net/conteudos/ebooks/republic.pdf>, accessed July 12, 

2017 
6
 Morreall John, ‘Philosophy of Humor’ (2016) Stanford Encyclopedia of Philosophy 

<https://plato.stanford.edu/entries/humor/> accessed July 12, 2017 
7
 Plato, ‘The Republic’, P. 242 < http://www.idph.net/conteudos/ebooks/republic.pdf >, accessed July 13, 

2017 
8
 Morreall John, ‘Philosophy of Humor’ (2016) Stanford Encyclopedia of Philosophy 

<https://plato.stanford.edu/entries/humor/> accessed July 12, 2017 
9
 Hobbes, Thomas.,  Leviathan , P.36 

10
 Ewin R.E., ‘Hobbes on Laughter’ (2001) 202 The Philosophical Quarterly,  P.30 

https://plato.stanford.edu/entries/humor/
http://www.idph.net/conteudos/ebooks/republic.pdf
https://plato.stanford.edu/entries/humor/
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imagination of our own odds and eminency’
11

 and, therefore, people usually laugh at 

others.   

Consequently, during the ages the remarks on humour were sufficiently 

negative (at least philosophic thought):  humour was taken as a primitive tool to mock 

someone or to enjoy the misfortunes of others. However, even though the humour was 

studied by a quite significant number of philosophers, ‘the most that major philosophers 

like Plato, Hobbes, and Kant wrote about laughter or humor was a few paragraphs 

within a discussion of another topic.’
12

 The real beginning of debates on humour and the 

‘invention’ of humour theories can be dated at 20
th

 century. Since then the use of 

humour has been framed within superiority, relief and incongruity theories.   

‘The superiority theory holds that we find humour in the misfortunes of 

others.’
13

 According to this theory, people laugh at others in order to create or uphold 

the feeling of supremacy, in certain cases humour can be used as a tool of bullying or it 

shapes racial, stereotypical ideas under the shelter of joke.  Humour tackles those who 

are more vulnerable than others, for example: migrants, people with strong religious 

beliefs, women, ethnic minorities, etc. ‘Simply put, our laughter expresses feelings of 

superiority over other people’
14

. Therefore, it is possible to argue that humour 

intervenes in the field of human rights with a double role: as a form of freedom of 

expression and as a destructor of ‘public order’, morals or feelings (related to a certain 

‘vulnerable’ group).  Thus, humour, according to superiority theory, has a negative 

impact or even provokes a violent reaction. Certain modern philosophers (for instance J. 

Morreal) point out that ‘humour can be irresponsible and can cause harm by promoting 

                                                           
11

 Heyd David, ‘The Place of Laughter  in Hobbes’s Theory of Emotions’ (1982)  Journal of the History 

of Ideas < http://links.jstor.org/sici?sici=0022-

5037%28198204%2F06%2943%3A2%3C285%3ATPOLIH%3E2.0.CO%3B2-Y> accessed July 12, 

2017 
12

 Morreall John, ‘Philosophy of Humor’ (2016) Stanford Encyclopedia of Philosophy 

<https://plato.stanford.edu/entries/humor/> accessed July 12, 2017 
13

 Watson Cate, ‘A Sociologist Walks into a Bar (and Other Academic Challenges): Towards a 

Methodology of Humour’ (2014) Sage Journals, P. 412 < 

http://journals.sagepub.com/doi/abs/10.1177/0038038513516694> accessed July 12, 2017 
14

 Morreall John, ‘Philosophy of Humor’ (2016) Stanford Encyclopedia of Philosophy 

<https://plato.stanford.edu/entries/humor/> accessed July 12, 2017 

http://links.jstor.org/sici?sici=0022-5037%28198204%2F06%2943%3A2%3C285%3ATPOLIH%3E2.0.CO%3B2-Y
http://links.jstor.org/sici?sici=0022-5037%28198204%2F06%2943%3A2%3C285%3ATPOLIH%3E2.0.CO%3B2-Y
https://plato.stanford.edu/entries/humor/
http://journals.sagepub.com/doi/abs/10.1177/0038038513516694
https://plato.stanford.edu/entries/humor/
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inaction in the face of serious problems and can also cause moral harm by showing a 

lack of compassion.’
15

 

 

1.2. ‘Permissible’ humour in accordance with the principle of harm and 

‘rational’ offence  
 

Lately, humour has been analysed not only as a malicious act which 

humiliates others. Certain authors in their philosophical theories analyse the scope of 

freedom of speech within the boundaries of expression which might be offensive and 

hurtful. In other words, their analysis is based on ‘what is allowed to say’ and ‘how 

people should react to that what was said (inquiry whether the reaction was 

reasonable)’. For example: ‘There is a big difference between a Jew telling a Jewish 

joke, which can be for reasons of social acceptability, and a Nazi telling a Jewish joke, 

which can be for racial hatred.’
16

 Thus, in order to prevent social conflicts and 

confrontation between freedom of expression and other freedoms (especially in cases of 

sensitive topics and bad or failed kinds of humour) certain authors propose to apply a 

‘method of avoidance’ where humour fits to its time, society and cultural context (for 

instance Jason Dittmer in Humour at the Model United Nations: The Role of Laughter 

in Constituting Geopolitical Assemblages; Scott Sharpe & Maria Hynes in Black-faced, 

red faces: the potentials of humour for anti-racist action). This kind of avoidance is 

universally known as a principle of harm which began with John Locke and was 

developed by J.S. Mill.  

J.S. Mill is known as a great promoter of freedom of expression. However, 

in certain cases J.S. Mill leaves behind laissez faire doctrine and agrees that in 

particular cases freedom of speech can be limited by regulation of authority: ‘laissez-

faire policy admits of exceptions because speakers can sometimes cause such severe 

                                                           
15

 Cameron John D., ‘Can poverty be funny? The serious use of humour as a strategy of public 

engagement for global justice’ (2015) Third World Quarterly, P. 282 < 

http://dx.doi.org/10.1080/01436597.2015.1013320> accessed July 11, 2017 
16

 Rolfe Mark, ‘Clashing Taboos: Danish Cartoons, the Life of Brian and Public Diplomacy’ (2009) The 

Hague Journal of Diplomacy, P. 273   

http://dx.doi.org/10.1080/01436597.2015.1013320
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damage to others that coercive interference with the speech is justified.’
17

 More 

specifically, the liberal philosopher talks about the ‘extraordinary types of expression 

that cannot be heard or viewed without severe direct and immediate harm to third 

parties’
18

, for example: intimate details of private life. Thus, ‘Mill acknowledged that 

expressing and publishing opinions potentially affects people’
19

 and might cause harm. 

This is the reason why freedom of speech shall be linked to the principle of harm. 

Shortly, the principle of harm is defined as ‘a very simple principle that amounts to the 

notion that persons are at liberty to do what they want as long as their actions do not 

harm any other person or society in general’
20

. Following the idea of this harm principle 

as a universal basis, comedians, cartoonists and other kind of humourists should remain 

in silence or change their humoristic approach as soon as it causes harm to other 

individuals. However, the term ‘harmful’ is problematic because it is very subjective 

and personalised (this means there is no objective, standard foundation of ‘harm’, every 

individual can differently interpret what is harmful according to their own experience).  

Furthermore, taking into account that these days term ‘harmful’ is linked to offensive 

(because it hurts feelings, convictions or beliefs) it seems that any kind of ‘offending, 

shocking, and disturbing ideas’
21

 in freedom expression should be eliminated as 

initiating harm, especially when every joke shall have its target, victim (for example: 

one online portal started the satirical discussion whether the activity of begging money 

exercised by migrants from EU Member States should be considered as job ‘‘Should 

begging be seen as a job and therefore the EU-migrants as labour migrants?’; 

Flashback, 2014’
22

). However, if every form of ‘hurtful’ and humiliating satire was 

perceived as a harmful act, this would lead our society to extreme self-censorship 

                                                           
17

 Riley Jonathan, ‘J. S. Mill’s Doctrine of Freedom of Expression’ (2005) Cambridge University Press,  

P.147 < https://www.cambridge.org/core/services/aop-cambridge-

core/content/view/S0953820805001500>, accessed July 12, 2017 
18

 Ibid., P. 149  
19

 Langer Lorenz, ‘Religious Offence and Human Rights. The Implications of Defamation of Religions’ 

(2014) Cambridge University Press, P.290 
20

 Du Plessis Georgia, ‘The Legitimacy of Using the Harm Principle in Cases of Religious Freedom 

Within Education’ (2016) Human Rights Review < https://www.springerprofessional.de/the-legitimacy-

of-using-the-harm-principle-in-cases-of-religious/10271608 >, accessed July 12, 2017 
21

 European Court of Human Rights, Handyside v. the United Kingdom, December 7, 1976), Para. 49 
22

 Malmqvist Karl, ‘Satire, racist humour and the power of (un)laughter: On the restrained nature of 

Swedish online racist discourse targeting EU-migrants begging for money’ (2015) Discourse & Society 

Vol. 26(6), P.739  

https://www.cambridge.org/core/services/aop-cambridge-core/content/view/S0953820805001500
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/S0953820805001500
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similar to Plato’s Ideal State where laughing at was a dishonour of a good citizen. Thus, 

the Millian’s principle of harm should be applied in accordance with nowadays 

standards
23

: ‘No doubt people dislike being offended but they dislike all sorts of things. 

Mere dislike is not enough to justify curtailing the freedom of others. If it were, we 

might easily be left with very little freedom.’
24

 Yet, we can find ourselves in a vicious 

circle where more tolerance means less tolerance.  Thus, the principle of harm, as it was 

perceived in Millian’s times, is not sufficient anymore: in a democratic society the 

language of harm cannot be the only criteria to limit freedom of expression even though 

this speech is satirical, mocking and from time to time hurtful. In addition, even if J.S. 

Mill stressed that sometimes freedom of speech had be limited, at the end he ‘argued for 

the great value of dissent, even dissent that you find deeply offensive: it is through the 

collision of viewpoints, often forcibly and perhaps rudely expressed, that we have the 

best chance of arriving at truth or at least clarity about what we believe.’
25

 

The successive authors (for instance: S. Sharpe, M. Hynes) rephrased J. S. 

Mill’s principle of harm and constructed their idea on the ‘effect of prejudice’. S. 

Sharpe, M. Hynes in their article Black-faced, red faces: the potentials of humour for 

anti-racist action argue that ‘the relationship between humour and prejudice is not 

straightforward’
26

, however, the publicist shall read and predict the intention of 

humourist (check whether humoristic act is ‘innocent’ or has an aim to offend someone 

on let’s say racial basis (‘clear and unambiguous expressions’)) and may not allow to 

publish or broadcast the comic act if it can cause a prejudice to society. Thus, the role of 

publicists, redactors is vital because ‘beyond the content of the expression, the context 

should also be taken into account. The media context of the utterance is relevant.’
27

 Yet, 

the final responsibility to behave in accordance with social rules belongs to comedian 

                                                           
23

 These permissible standards and abusive expressions will be discussed in following chapter ‘THE 

SCOPE OF FREEDOM OF EXPRESSION UNDER ARTICLE 10 OF ECHR AND ITS RELATION 

WITH ARTICLE 17 OF ECHR’ 
24

 Jones Peter, ‘Charlie Hebdo, Religion & Not Causing Offence’ (2016) The Critique < 

http://www.thecritique.com/articles/charlie-hebdo-religion-not-causing-offence/>, accessed July 12, 2017 
25

 Franco Joshua, Warburton Nigel, ‘Should there be limits on hate speech?’  (2013) Index on Censorship 

< http://journals.sagepub.com/doi/abs/10.1177/0306422013495621 >, accessed July 12, 2017 
26

 Sharpe Scott, Hynes Maria,  ‘Black-faced, red faces: the potentials of humour for anti-racist action’, 

(2015) Ethnic and Racial Studies, P. 88 < http://dx.doi.org/10.1080/01419870.2016.1096405>, accessed 

July 12, 2017 
27

 Buyse Antoine, ‘Words of Violence: “Fear Speech,” or How Violent Conflict Escalation Relates to the 

Freedom of Expression’,  (2014) Human Rights Quarterly by The Johns Hopkins University Press , P.795 

http://www.thecritique.com/articles/charlie-hebdo-religion-not-causing-offence/
http://journals.sagepub.com/doi/abs/10.1177/0306422013495621
http://dx.doi.org/10.1080/01419870.2016.1096405
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and he/she cannot use an excuse of ‘I’m just kidding’ for harmful and racial 

performances.  

Thus, according to these authors, the humourists and especially cartoonists 

de-commit themselves under the clichés as ‘I am just kidding’ or ‘it was a joke’
28

.  

However, not all kinds of laughter are so innocent and their actions are not harmless 

even though we can’t see bleeding wounds. Widely known cartoons of the Prophet 

Mohammed in Jyllands-Posten, drawings of Syrian child Alan Kurdi (cartoon 

suggesting Kurdi might have grown up to be a sexual abuser following the sexual 

assault cases in Cologne
29

), ‘Earthquake, Italian-style’ also known as ‘Human lasagne’ 

(depiction of victims of the 6.2-magnitude quake in Amatrice with varying degrees of 

injury, each linked to an Italian recipe
30

), ‘Russian plane’ (drawing of a sinking jet with 

the words 'Bad news... Putin wasn't on board’
31

) and other examples prove that freedom 

of expression is capable not only attack feelings but harmfully insult people and their 

beliefs. Thus it is clear that humour can produce the prejudice as well (in this case 

‘prejudice’ is perceived as a psychological harm). Thus, there are opinions
32

 that at least 

offensive humour, blasphemous and defaming cartoons shall be limited on the basis of 

effect of prejudice in order to avoid conflicts and society’s dissension. Shortly, this 

assumes that people should think before saying something and humourists cannot de-

commit themselves under ‘I’m just kidding’. ‘There are many contexts in which self-

                                                           
28

 Sharpe Scott, Hynes Maria,  ‘Black-faced, red faces: the potentials of humour for anti-racist action’, 

(2015) Ethnic and Racial Studies, P. 94 < http://dx.doi.org/10.1080/01419870.2016.1096405>, accessed 

July 12, 2017 
29

 Meade Amanda, ‘Charlie Hebdo cartoon depicting drowned child Alan Kurdi sparks racism debate’ 

(2016) The Guardian https://www.theguardian.com/media/2016/jan/14/charlie-hebdo-cartoon-depicting-

drowned-child-alan-kurdi-sparks-racism-debate, accessed July 12, 2012 
30

 Hume Tim, ‘Charlie Hebdo slammed for 'lasagne' cartoon on Italy earthquake victims’ (2016) CNN: 

<http://edition.cnn.com/2016/09/02/europe/charlie-hebdo-italy-earthquake/>, accessed July 12, 2017 
31

 Stewart Will‚ ‘Bad news... Putin wasn't on boar': Charlie Hebdo magazine is branded 'inhuman' in 

Russia over cartoons 'mocking' Black Sea plane disaster’ (2016) Dailymail <  

http://www.dailymail.co.uk/news/article-4072724/Bad-news-Putin-wasn-t-board-Charlie-Hebdo-

magazine-branded-inhuman-Russia-cartoons-mocking-Black-Sea-plane-disaster.html#ixzz4dNHGam6f>, 

accessed July 12, 2017 
32

 For example: Final communique of the eleventh session of the Islamic Summit Conference: 

OIC/SUMMIT-11/2008/FC/Final, Para. 177: ‘The Conference strongly condemned the publication of 

offensive, provocative, irresponsible, and blasphemous caricatures of the Prophet Mohamed (Peace Be 

Upon Him) in the media of some western countries. The Conference authorized the Secretary-General to 

constitute a Group of Experts to develop the draft of a legally-binding international instrument to promote 

respect for all religions and cultural values and prevent discrimination and instigation of hatred vis-à-vis 

the followers of any religion.’ 

http://dx.doi.org/10.1080/01419870.2016.1096405
https://www.theguardian.com/media/2016/jan/14/charlie-hebdo-cartoon-depicting-drowned-child-alan-kurdi-sparks-racism-debate
https://www.theguardian.com/media/2016/jan/14/charlie-hebdo-cartoon-depicting-drowned-child-alan-kurdi-sparks-racism-debate
http://www.dailymail.co.uk/news/article-4072724/Bad-news-Putin-wasn-t-board-Charlie-Hebdo-magazine-branded-inhuman-Russia-cartoons-mocking-Black-Sea-plane-disaster.html#ixzz4dNHGam6f
http://www.dailymail.co.uk/news/article-4072724/Bad-news-Putin-wasn-t-board-Charlie-Hebdo-magazine-branded-inhuman-Russia-cartoons-mocking-Black-Sea-plane-disaster.html#ixzz4dNHGam6f
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restraint is wholly and obviously desirable, and something that would not be thought to 

stand in need of special justification in the way that self-censorship might be thought to 

do.’
33

 Thus, if a comic act can possibly provoke a serious damage to members of society 

(even if this damage is not physical) or demonstrate a harsh intolerance, the perpetrator 

should abstain from this act because ‘words only matter if they are heard, and they 

depend on a specific context to entail specific consequences.’
34

 

All in all, the criteria of the effect of prejudice seems to be analogical the 

principle of harm just put in another wording. However, these criteria aren’t sufficient 

to describe the possible ethical and moreover legal limits of humour in the frame of 

human rights. That’s the reason why some theorists (for example Peter Jones is his 

article Religious Belief and Freedom of Expression: Is Offensiveness Really the Issue?, 

David Keane in the article Cartoon Violence and Freedom of Expression and others) 

suggest applying the test of reasonableness in parallel to the principle of harm and the 

effect of prejudice.  

Basically the test of reasonableness examines whether people have a right 

to feel offended on objective basis or not. In other words, this test verifies if the reaction 

to a joke or another comic act was reasonable. In order to evaluate the offensiveness of 

humour it is necessary to look at the nature of offense and its outcome. In theory offense 

covers: 1) negative experience; 2) mental state of this negative experience (badness of 

offense or bad tendencies such as produced fear)
35

. Furthermore, an offense shouldn’t 

be mixed up with annoyance, ‘something wrong situation’ or displeasure. In other 

words, the offense has to be profound: ‘The offended feel moral shock, indignation and 

revulsion.’
36

 However, analogically to the principle of harm and the effect of prejudice, 

the proof that people have the ‘right to feel offended’ is not sufficient to shut down an 

offensive humour because it might possibly be an unlawful interference with the 

freedom of expression. On the other hand, homo sapiens is not a robot or cyborg, and 

                                                           
33

 Horton John, ‘Self-Censorship’, (2011) Res Publica, P. 98 
34

 Langer Lorenz, ‘Religious Offence and Human Rights. The Implications of Defamation of Religions’ 

(2014) Cambridge University Press, P.291 
35

 Jones Peter, ‘Religious Belief and Freedom of Expression: Is Offensiveness Really the Issue?’ (2011) 

Res Publica, P. 80 < http://link.springer.com/article/10.1007/s11158-011-9144-4>, accessed July 11, 2017 
36

 Cohen-Almagor Raphael, ‘The Charlie Hebdo Affair Between Speech & Terror’ (2016) The Critique < 

http://www.thecritique.com/articles/the-charlie-hebdo-affair-between-speech-terror/>, accessed July 12, 

2017 

http://link.springer.com/article/10.1007/s11158-011-9144-4
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injured feelings have nothing to do with reason, adequate and proportional reaction. As 

J.S. Mill’s wrote in his On Liberty: ‘there is no parity between the feeling of a person 

for his own opinion, and the feeling of another who is offended at his holding it; no 

more than between the desire of a thief to take a purse, and the desire of the right owner 

to keep it.’
37

  

 

Hence, this classic approach based on superiority theory and principles of 

harm/prejudice/effect on society do not appear to be sufficient, especially when the 

typical use of humour use has changed. In order to have a better understanding of 

humour concept and its use in nowadays society it is necessary to discuss ‘the positive’ 

theories of humour application and their impact.  

  

                                                           
37

 Mill, John Stuart, ‘On liberty’, para. IV.12 Liberty Fund < 
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1.3. Let ink flow, not blood (or positive use of humour) 
 

In general, humour is perceived as ‘something fun’ but not thoughtful 

phenomena in daily life. Moreover, in the field of human rights humour is more known 

for having a negative role because of few tragic events (Charlie Hebdo, Danish 

Cartoons) or because of its ‘non serious nature’ (natural understanding about humour is 

that it has no additional value except making people laugh). However, step by step the 

perception of humour and its use has started to change. For example, within the 

movement Cartooning for Peace humour works as promoter and advocate for human 

rights and freedoms, certain TV shows as Last Week Tonight with John Oliver advertise 

human rights and provide information on the most serious issues in more attractive and 

interesting way (for instance the episodes on death penalty, Erdogan’s referendum, 

migrants and refugees, Paris agreement and others). In some countries there are political 

movements which use humour as a tool to aware a voter about static, bureaucratic or 

even corrupted state’s governance and abusive policies.
38

 That is why it is significant to 

re-discuss humour’s role in a theoretical level and study few cases where humour was 

used as a strategy for a public engagement or some kind of form of resistance in the real 

life.  

 

1.3.1. Incongruity theory 

 

Differently from supremacy theory, the main feature of incongruity and 

relief theories is not laughing at but laughing with or laughing at no one. For example: 

‘Morreall (1989: 248) suggests that what makes someone slipping on a banana peel 

funny, as considered within the superiority theory, is our feeling superior to the person 
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who slipped; while in the incongruity theory, it is funny because it ‘clash[es] with our 

idea of someone walking.’
39

 

In Oxford English dictionary the term incongruous is described as ‘Not in 

harmony or keeping with the surroundings or other aspects of something.’
40

 

Consequently, ‘the Incongruity Theory says that it is the perception of something 

incongruous—something that violates our mental patterns and expectations.’
41

 In other 

words, according to this theory, funny things happen when created expectation is 

breached in a very unpredictable way, for example: words play, change of spelling, etc. 

For instance, one of the greatest illustrations of incongruity theory is Serbian’s Otpor 

movement action against former dictator Slobodan Milosevic: ‘Mira Markovic, the wife 

of Milosevic and herself a politician in the Communist party, said in a statement that the 

Communists came to power with blood, so they would not leave power without blood. 

The Otpor activists then went to the hospital to donate blood and say “Here is our blood, 

now you can go.”’
42

 And as it is common to the incongruity theory, the sequence of 

events is so absurdly unexpected that makes people laugh or at least smile. 

The big names of incongruity theory are Immanuel Kant and Arthur 

Schopenhauer. According to I. Kant, the absurdity of joke amuses people. In his The 

Critique of Judgment Kant wrote that ‘something  absurd  (something  in  which,  

therefore,  the  understanding  can  of  itself find no  delight)  must  be present  in 

whatever  is  to  raise  a hearty convulsive laugh. Laughter is an all action arising from a 

strained expectation being suddenly reduced to nothing. This very reduction, at which 

certainly understanding cannot rejoice, is still  indirectly  a  source  of  very  lively  
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enjoyment  for  a  moment.’
43

 Thus, humoristic action happens when there is an 

incongruity between what ought to be and what really occurs. 

Schopenhauer’s explanation of incongruity theory slightly derives from 

Kant’s one. ‘While Kant located the lack of fit in humor between our expectations and 

our experience, Schopenhauer locates it between our sense perceptions of things and our 

abstract rational knowledge of those same things.’
44

 This means, according to 

Schopenhauer, that there is a difference between concept of the real objects (how they 

are understood in general, actual knowledge of things) and impulsive perception that 

these ‘real object’ might have a wider and unexpected sense (thus, the breach between 

what happened and ‘ought to have happened’ makes the situation comical: concept 

versus perception). For example, after Jyllands-Posten of Danish cartoons British 

Muslims gathered next to Danish embassy in London in order to protest over cartoons. 

One of the protestors had poster with the slogan ‘Freedom of expression go to hell!’
45

. 

The absurdity and amusing moment of this poster is that Muslim protestor wanted to 

decline and ban freedom of expression while exercising his right to free speech in a very 

open, quite drastic and ‘Western’ manner.  

Another example of discovering the incongruous moment is cartoons. The 

term ‘cartoon’ as it is understood these days was employed by British magazine Punch 

which was known for its satirical depictions from the middle of 19
th

 century.
46

 Since 

then cartoons have played an important role to provide the sharpest commentary on 

political and social matter in quite simple and humoristic way. Furthermore, the 

editorial cartoon has been one of the first tools to monitor and impact the public life, to 

highlight the vices and defaults of people in power. Consequently, cartoon ‘acquired the 

meaning of a pictorial parody, humorous and often satirical in its portrayal of social and 

political events.’
47

 Thus, popularisation of cartooning has started with first newspapers 
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and magazines where cartoons had provided a visual joke and had bought a socially 

important message at the same time.  

Actually cartoon is described as ‘a simple drawing showing the features of 

its subjects in a humorously exaggerated way, especially a satirical one in a newspaper 

or magazine.’
48

  Even if the forms of media have changed a lot from the 19
th

 century, 

cartoons have saved their essential aim: to bring a socially important message or/and 

attack an idea, person or event while hoping that certain depiction would make people 

laugh. ‘Newspaper and magazine editors use cartoons to portray a specific issue because 

of their simplicity in reader comprehension. Readers can understand their message 

faster than any political commentaries or editorials. Clever cartoons are often the 

motivator for a consumer to actually read editorial viewpoints, ideas, and beliefs.’
49

 

Thus, cartoons are eye-catching because of their simplicity and accessibility, ability to 

demonstrate an issue in ridiculous and surprising way. Moreover, cartoons attract more 

attention because it takes just a couple of minutes to perceive an information being 

depicted (differently than reading a whole article on political, sociological or other 

issues which is normally written in a quite sophisticated style).  

However, as already known, cartoons can play a double role in our society 

and be representors of supremacy and incongruity theories.  Therefore, sometimes 

cartooning is perceived as a tool of Western oppression: ‘some cartoons often promote 

stereotypical attitudes about a people being represented or made the subject matter of 

humor. Worse yet, such stereotyping has not gone without its ensuing devastating 

results in the sense that it vilified a people and made their descendants a target of 

numerous heinous attacks, especially in many different Western countries.’
50

 

Nevertheless, it wouldn’t be fair to characterise cartooning as a purely negative 

phenomena: as already noticed, cartoons bring a socially important message, can 

advocate for politically important issues and educate people about the biggest concerns 

worldwide in less heavy and more attractive way than depressive documentaries or 
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articles, finally, cartoons may work as a voice of protestor and a very important 

component of press. Thus, cartooning can be perceived as an amusing messenger or a 

destructor of society.  

 All in all, this theory gives a very important role to ‘the structure of jokes 

and the cognitive side of humour, at the expense of other important factors, such as 

subject-matter, and the attitude and feelings of the laugher.’
51

 Hence, people feel 

amused because a situation is incompatible to their expectations. ‘The core meaning of 

“incongruity” in various versions of the Incongruity Theory, then, is that some thing or 

event we perceive or think about violates our standard mental patterns and normal 

expectations.’
52

 

 

1.3.2. Relief (release) theory 

 

The last theory on humour, which supplements the incongruity theory, is 

called the relief or release theory. This theory is not so widely spread and is associated 

to the big names such as S. Freud and H. Spencer. The main claim of relief theory is 

‘that we laugh to release emotional or psychic tension and this produces pleasure’
53

, 

thus we laugh when the tension or pressure is released. Ironically it is possible to say 

this tension-release model appears when a situation could be described as ‘being funny 

because it’s sad’.  

In The Physiology of Laughter, Herbert Spencer provides a lot of technical 

and biological (and even neurological) details on how laughing works. However, his 

theory can be simplified into ordinary language while giving the main idea that people 

laugh in order to reduce stress in difficult situations and everyday stress. ‘For example, 

one often hears it said that humor allows one to "blow off steam" after a stressful day at 
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work.’
54

 Thus, taking into account Spencer’s claim that ‘emotions take the physical 

form of nervous energy’
55

, the humour and laughter might be used to reduce negative 

experiences and as a tool of surviving (for instance, Jew ‘jokes’ and parody culture 

under the regime of Third Reich such as ‘Hitler and Göring are standing on top of 

Berlin’s radio tower. Hitler says he wants to do something to cheer up the people of 

Berlin. -Why don’t you just jump? -suggests Göring’
56

).  

Sigmund Freud analysed relief theory from a bit diverse angle than 

Spencer, furthermore Freud examined different origins of laughter such as comic, jokes 

and witty comments as well humour. ‘According to Freud (1928), humour serves as a 

coping mechanism to overcome difficult situations by protecting oneself from being 

overwhelmed by the negative emotions associated with those situations.’
57

 This means 

that laughter helps to avoid emotional burn-outs and to manage the stressful situations. 

Moreover, the application of humour, especially the black one, makes even the worst 

situations of life easier to experience and might be an adaptive mechanism of surviving 

in extremely difficult conditions. Thus, humour might be used as a self-defence 

mechanism.  

 

1.3.3. From theory to reality 

 

Differently from superiority theory, incongruity and relief theories show 

optimistic effect of humour at least in theory. Here, from humiliation we are moving to 

the helpful role of humour. John D. Cameron and other authors (Ho Sammy K., Cate 

Watson and others) argue that humour might work as a form of public engagement. For 

instance: John D. Cameron upholds that ‘creativity and humour is key to getting people 

                                                           
54

 Smuts Aaron, ‘Humor’ Internet Encyclopedia of Philosophy < http://www.iep.utm.edu/humor/#SH2c>, 

accessed July 12, 2017 
55

 Morreall John, ‘Philosophy of Humor’ (2016) Stanford Encyclopedia of Philosophy 

<https://plato.stanford.edu/entries/humor/> accessed July 12, 2017 
56

 Crossland David, ‘Did You Hear the One About Hitler?’ (2006) Spiegel Online < 

http://www.spiegel.de/international/new-book-on-nazi-era-humor-did-you-hear-the-one-about-hitler-a-

434399.html >, accessed July 12, 2017 
57

 Ho Sammy K., ‘Relationships among humour, self-esteem, and social support to burnout in school 

teachers‘ (2015) Spencer, P.42  < http://link.springer.com/article/10.1007/s11218-015-9309-7>, accessed 

July 12, 2017 

http://www.iep.utm.edu/humor/#SH2c
https://plato.stanford.edu/entries/humor/
http://link.springer.com/article/10.1007/s11218-015-9309-7


19 
 

involved in the fight for human rights’.
58

 This statement can be confirmed through the 

social actions or solidarity movements such as ‘Red Nose Day’ which has an aim to 

raise money for children in poverty around the world. Also humour can work as 

icebreaker and help to establish or reinforce social relationship or even work as a 

mediator: ‘Having a good sense of humour may facilitate the development of 

interpersonal relationships, reduce social distance between persons, and thus result in 

greater social support received.’
59

 Also through joking culture we discover the habits of 

other nations, stereotypes of people behaviour (and not always negative ones), etc.   

‘Jokes about neighbouring countries are good examples of how humour functions as a 

sociocultural tool through which national identities are maintained.’
60

  

It is worth to mention one more time that education and ‘advertising’ of 

human rights through humoristic content messages are much more preferable to society 

because ‘amusing form’ of message does not cause hard and depressive feelings, plus 

information seems to be stress-free to perceive. Therefore, cartoons, TV shows and 

other comic acts promoting and informing society about human rights issues are way 

more preferable than very serious and strict tone messages. ‘Recent research provides 

compelling evidence that certain forms of humour, in particular the combination of self-

deprecation and irony, not only attract attention and contribute to source liking, but also 

enhance source credibility and the overall persuasive power of a message more 

effectively than non-humorous messages.’
61

 Thus, humour can be very useful to 

announce about serious concerns and encourage critical thinking and civic debates in 

more attractive way than severe or emotional appeals.  

One more approach of humour use is that humour might be helpful as a 

nonviolent tool of resistance to oppressor. This idea seems to be very interesting and 
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intriguing, however hard to accomplish in the cases of dictatorship or other similar 

severe regimes.  M. J. Sorensen suggests that theoretically oppression could be 

challenged, when ‘three things happen more or less simultaneously: (a) the humor used 

is confrontational; it provokes, mocks, or ridicules, which escalates the conflict and puts 

pressure on the oppressor. (b) Although an increased pressure raises the chances of 

repression, paradoxically the use of humor reduces fear within the resistance movement. 

(c) Humor reduces the oppressor’s options for reacting in a way he can later justify.’
62

 

However, in reality the only one more or less successful example of Otpor might be 

taken. Yet, Otpor was not the main and not even a secondary reason why Slobodan 

Milosevic lost his leadership in Serbia.  Of course, comic protest actions make the 

violations of human rights more visible, the authority of a dictator or another kind of 

leader seems to be more vulnerable and people’s perception about regime and its gravity 

might change, but in particular regimes such as Soviet Union or Third Reich even an 

innocent mockery at governor could lead to imprisonment or death penalty.    

In conclusion, it is clear that humour has a potential to work in more than 

one dimension while promoting human rights: humour can be involved in educational 

process about human rights; it can be used as a strategy of public engagement in social 

movements or protest actions; and finally, humour can release the tension and work as a 

mediator in a tolerance building process. However, the actual impact of humour is very 

arguable in these activities. And unfortunately, there is no as such a thing as universal 

sense of humour and ethics of it. ‘What is considered funny in one cultural context may 

fall flat or even be seen as offensive in another setting – and responses to humour can 

also vary widely within specific cultural settings. Attempts to use humour to promote 

public engagement must thus be grounded in local popular culture and must also run the 

risk of being misunderstood.’
63

  Maybe that’s the reason why it is so difficult to use 

humour as a pillar of public engagement and just a very little research on the application 
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of humour within human rights from positive perspective was done. Hence, at this 

moment we can find our way to peace through laughing just in a theoretical level.  
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2. REFLECTIONS IN REALITY: HUMOUR AS A ‘RISKY 

BUSINESS’  
 

The big debate on humour use reached its zenith at the end of 20
th

 century 

within the famous case of Danish Cartoons (The Muhammed Cartoon Crisis) and still 

hasn’t descended. In this part, where humour is perceived not only as an innocent form 

of amusement, the case study of Denmark will be discussed. This case study was chosen 

because of the reactions provoked:  particular groups of people did feel inferior, 

offended and insulted, their fundamental beliefs were humiliated, and they felt that a 

‘dominant’ group laughed in scorn at theirs. In other words, humour was used to laugh 

at someone but not with someone. 

As already mentioned, humourists and cartoonists have more possibilities 

to use superiority theory in their comic acts because humour can have a characteristic of 

disengagement and de-commitment, thus cartoonist can say and do things that others 

cannot say or do. ‘Cartoons thrive on simplification and exaggeration; a respectful or 

even laudatory caricature is an oxymoron.’
64

  Consequently, humour may possibly be 

harmful and cause negative feelings (even humiliation) because of challenged 

sustainable ideas, particular beliefs, etc. Thus, seriousness of humour is not a joke, 

especially of the message being brought; and the humour can be considered as a ‘risky 

business’ when we talk about human rights because ‘humor is “an especially sensitive 

indicator of social attitudes”.’
65

 

 

2.1. Danish cartoons crisis 
 

In 2005 the Danish newspaper Jyllands-Posten published the series of 12 

satirical cartoons about Prophet Mohammed. One of the most insulting moments from 

the viewpoint of Islamic culture was that Danish cartoons showed the face of Prophet 

which was something extremely sacrosanct for Muslim society. Furthermore, these 
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Mohammed cartoons stereotyped Islam as a religion: certain cartoons judged the 

women’s status in community, others showed Muslims (more exactly the Prophet) as 

potential terrorists.  Thus, ‘the cartoons were highly offensive to Muslims because Islam 

is understood to prohibit graphic depictions of the Prophet and because most of the 

depictions were extremely derogatory, for example, by associating him, and by 

implication all Muslims, with terrorism.’
66

 

The visible outcomes around the world could be compared to the situation 

in Catholicism when in the name of religious views many books(for example: Tartuffe 

affair as well as the prohibition of the Philosophical Dictionary (Dictionnaire 

philosophique), the novel Madame Bovary, and Charles Baudelaire’s Fleurs du mal)
67

, 

opinions and speeches were subject to censorship and public outrage. However, the 

Danish Cartoon crisis provoked not only outrage, boycotts of Danish products, mass 

protests and manifestations of Muslim communities around the world, but this Jyllands-

Posten publication was strongly linked to destruction of diplomatic property, violence 

or even loss of life: ‘An attack on the Danish embassy in Islamabad, Pakistan, in June 

2008, strongly associated with the cartoon crisis, killed six people. Staff from Danish 

embassies in Afghanistan and Algeria was evacuated in April 2008 following a terror 

threat linked to the reprinting of the cartoons.’
68

 Moreover, the Organisation of the 

Islamic Conference condemned Danish Government for failing to apologise and called 

UN to draft a resolution which should ban attacks based on religious beliefs
69

.  Thus, 

the publications in Denmark and republications around the world divided the society in 

two parts: ‘Opinions as to who was to blame for the mayhem following the cartoons 

were sharply divided along confessional lines. Muslims both in Europe and elsewhere 

overwhelmingly blamed Western for the controversy. On the other hand, most non-
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Westerners who had heard of the cartoons put the fault with Muslim intolerance.’
70

 

Consequently, both parties waited for the answer from ‘authority’ in order to decide 

which one has been officially ‘right’.   

UN didn’t remain in silence and answered to the Organisation of the 

Islamic Conference call in order to investigate Mohammed’s cartoon crisis and control 

it. Doudou Diène, Special Rapporteur on contemporary forms of racism, racial 

discrimination, xenophobia and related intolerance, issued a report on the 

manifestations of defamation of religions and in particular on the serious implications of 

Islamophobia on the enjoyment of all rights
71

. In this report D. Diène did not provide a 

deeper contextual analysis on cartoons and condemned the publication in a quite 

straightforward way: ‘the Special Rapporteur urged the media: to pay greater heed to 

the deep historical and cultural roots of racism and xenophobia; to oppose the use of 

freedom of expression as intellectual justification for those phenomena; and to reflect 

more deeply the pluralism and multicultural dynamics of most societies today in the 

content and structure of their articles and programmes and in their staff.’
72

  

Additionally, in one of his interviews D. Diène blamed Danish political atmosphere as 

being not sufficiently tolerant: ‘the cartoons illustrated the increasing emergence of the 

racist and xenophobic currents in everyday life. But the political context in Denmark 

was what had given birth to the cartoons.’
73

  

However, even if Special Rapporteur on contemporary forms of racism, 

racial discrimination, xenophobia and related intolerance condemned Jyllands-Posten 

publication as racist and Islamophobic, the Special Rapporteur on freedom of religion or 

belief, Asma Jahangir took a different point of view about Danish cartoons. Both 

Special Rapporteurs reconfirmed the existence of clash among societies and their 
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cultural, religious, ideological differences which might lead to radical confrontation 

between freedom of expression and freedom of religion and ‘the key limitations and 

restrictions that accompany the exercise of these rights, carefully formulated in the 

pertinent international instruments, have been wiped out by the new ideological winds 

of political and cultural polarization.’
74

 However, differently from D. Diène, A. Jahangir 

(the Special Rapporteur on freedom of religion or belief) constituted that ‘the rigorous 

protection of religions as such may create an atmosphere of intolerance and can give 

rise to fear and may even provoke the chances of a backlash.’
75

 Thus, freedom of 

expression can be limited just in cases when it is absolutely necessary for democratic 

society and the forms of this liberty must be tolerated even though they seem to be 

offensive.  

Yet, even after ‘intervention’ of Special Rapporteurs the Danish Cartoon 

case left unresolved on the global level. Consequently, the international ‘judgement’ of 

the publication of the prophet Mohammed was based on political, moral, ideological, 

legal, Western, Islamic and other opinions.  

By the way it is worth to mention that it is not the first time when the 

‘racist speech’ issue arises in Denmark. Just this time Danish newspaper Sunday News 

magazine published an interview made by Mr J. O. Jersild with a group of young 

people, calling themselves the Greenjackets (grønjakkerne) who were known because 

of the racial attitudes. Next to the interview it was decided to produce the documentary 

about Greenjackets. During this documentary a couple of members of this youth group 

made abusive and derogatory remarks about immigrants and ethnic groups in 

Denmark
76

. After the translation of interview Mr Jersild was convicted of ‘Following 

the broadcast of the interview, the applicant [Mr Jersild] was charged and convicted of 

helping to spread the racist statements.’
77
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However, Mr Jersild succeeded to challenge Denmark’s position and his 

punishment in the European Court of Human Rights. The Court emphasized that ‘the 

punishment of a journalist for assisting in the dissemination of statements made by 

another person in an interview would seriously hamper the contribution of the press to 

discussion of matters of public interest and should not be envisaged unless there are 

particularly strong reasons for doing so.’
78

 However, Denmark’s government tried to 

argue its position on the basis of International Convention on the Elimination of All 

Forms of Racial (Denmark is a State party of both conventions – ECHR and CERD). 

Yet, the Strasbourg Court decided that measures taken by State Party had been 

disproportionate and there had been a violation of Article 10 of Convention. 

Furthermore, it was agreed that journalist’s position was neutral and didn’t have any 

racist intentions. 

Finally, returning to the Danish cartoons it is noticeable that ‘no 

prosecutions resulted from the publication of the Danish cartoons’
79

 because there 

weren’t any grounds to start the trial (no violation of the blasphemy or racism clause). 

Furthermore, it was concluded that ‘while freedom of expression had to be exercised 

with the respect of other human rights, including the right to protect against 

discrimination, insult and degradation, the public prosecutor argued that Jyllands-

Posten concerned a matter of public interest, and that according Danish case-law, 

journalists benefited from extensive editorial freedom when addressing such matters.’
80

 

However, group Moroccan nationals tried to complain about the Jyllands-Posten 

publication of Mohammed Cartoons in ECtHR. ‘The Court found no jurisdictional link 

between any of the applicants and the respondent State, nor could the applicants come 

within the jurisdiction of Denmark on account of any extra-territorial act.’
81

 Thus, 

ECtHR found the complaint inadmissible
82

.  
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2.2. Evaluation of Danish cartoon crisis: negative and positive impacts  
 

Even though the publication of Mohammed Cartoons ‘succeeded’ to avoid 

the prosecution on the national and ECHR level, the re-publication of these depictions 

and other acts challenging religious belief caused either the censorship or the numerous 

manifestations against them. ‘Shortly afterwards, the Berlin Opera cancelled its 

production of Mozart’s Idomeneo, fearing the reaction of Muslims to a scene in which 

the King of Crete severed and held aloft the head of Mohammed along with those of 

Jesus, Buddha and Poseidon’
83

, Christian community protested and even tried to bring 

blasphemy charges targeted to Jerry Springer’s The Opera, etc. Probably one of the 

most known prominent examples before Charlie Hebdo events is Lars Vilks’s depiction 

of Muhammed as a ‘roundabout dog’. Immediately after the publication, Vilks received 

a bunch of negative reactions; his drawn caricatures were called irresponsible and 

malicious and he was blamed for an attempt to insult Islam and Muslims. The Secretary 

General of the OIC, Professor Ekmeleddin Ihsanoglu strongly condemned the 

publication of L. Vilks in the Nerikes Allehanda newspaper. Furthermore, the 

organisation linked to Al-Qaeda group proposed a $100,000 bounty on Vilks’ head. 

Since then Swedish artist Lars Vilks has survived several death threats since gaining 

international notoriety for a cartoon portraying the Prophet Mohammed as a dog
84

. 

Another Nordic example is Kaltio, a minor cultural journal produced in northern 

Finland, which published a satirical comic strip, ‘Muhammed, pelko ja sananvapaus’ 

(‘Muhammed, fear and the freedom of speech’)
85

.  This publication was censored by 

Finnish government in order ‘maintain public safety’ and to avoid the hostilities which 

its neighbour Denmark had to deal with (in Western media this prohibition was also 
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called Finlandization
86

 but this time Muslim society was taken as a potential ‘threat’). 

Finally, the cruel massacres in Charlie Hebdo’s office in 2015 when 11 journalists and 

satirists were killed are also strongly linked to the cartoons of Mohammed.  

However, even if the lesson of Danish Cartoon crisis was really tough, not 

all impact led to restrictions of freedom of expression by national governments or by 

artists themselves (self-censorship). In order to change the negative reactions on 

Mohammed Cartoon crisis and warn against ‘getting into a kind of a cartoon war’ Kofi 

Annan, the former UN Secretary General, and French cartoonist Plantu organised a 

symposium ‘Unlearning Intolerance’ in October 2006
87

. During the ‘Unlearning 

Intolerance’ meeting it was decided to take positive actions in order to change the role 

of cartoons: from the society’s destruction to the tolerance building. As a result 

Cartooning for Peace/ Dessins pour la Paix – an international network of committed 

press cartoonists, aiming to achieve the respect of cultures and freedoms with humour, 

was created
88

  under the French law of 1
st
 June 1901 on the Contract of Association

89
 . 

This network started with 12 the most known cartoonists who fought for freedom of 

expression and tolerance (obviously leaded by Plantu) and now holds around 162 

editorial cartoonists from 58 countries all over the world.  

 ‘Cartooning for Peace is a tool serving freedom of expression: a forum 

and a meeting place for all those who challenge intolerance and all forms of 

dogmatism.’
90

 In order to achieve this aim, since the very beginning of the network’s 

creation, a solid number of conferences, symposiums, forums, festivals, meetings and 

workshops were held. Since Cartooning for Peace has entered into the partnership with 

European Union, the development and visibility of this cartoonists’ network has 

obtained different acceleration. The Commission’s Implementing Decision on the 
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Multi-Annual Action Programme for the years 2016 and 2017 for the European 

Instrument for Democracy and Human Rights (EIDHR) to be financed from the general 

budget of the European Union
91

 provides that EU shall promote respect for cultures and 

tolerance through use of the press cartoons. This is the reason why the Annex 13 on the 

adoption of an Annual Action Programme 2016 for the European Instrument for 

Democracy and Human Rights (EIDHR)
92

 was adopted and since then the European 

Union has been one for the main partners supporting Cartooning for Peace. The Annex 

13 re-frames Cartooning for Peace activities and its appendix lists particular activities, 

targets and their outputs to be reached, for example: talking about awareness raising 

activities in sensitive places, there were 68 workshops held in schools and 15 public 

meetings were organised in 12 countries in 2014-2015. However, geographically these 

workshops were not widely spread, so for the next 2-3 years is it expected to organise a 

100 workshops in over 15 countries for schoolchildren and 10 workshops in more than 

5 countries for prison inmates as well as 20 public meetings per year in more than 15 

countries. Next example also can be related to geographical enlargement of Cartooning 

for Peace: in 2015 less than 20 % of NGO’s activities were beyond Europe borders. The 

goal is to transfer a half of these activities out of European border. Finally, the capacity 

building and reinforcement through accession of new members and partners can be 

given as the last example of this appendix:  within the end of action document period it 

is expected to have around 200 cartoonists from 80 countries with 25% of women 

members in Cartooning for Peace network. Thus, it is clear that Annex 13 focuses on 

the educational projects and the support of cartoonists as human rights defenders and 

watchdogs of democratic values and Cartooning for Peace activities and responsibilities 

covers: the promotion of the editorial cartoon as a means of defending human rights and 

freedom of speech through events, publications, exhibitions and educational projects; as 

well as teaching tolerance and awareness about global problems through humour; and 
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finally monitoring and reporting of environment of freedom of expression in states 

where cartoonists might be in danger (for ex.: Russia, Turkey, Venezuela, Malaysia, 

Burkina Faso, Jordan, Egypt and others).
93

  

 Unfortunately, the activities and the real impact of this network are barely 

visible outside the European Union’s headquarters in Strasbourg and Brussels. Also the 

biggest part of forums, festivals and conferences took part in France. Of course, 

Cartooning of Peace is relatively young organisation and needs more time to spread its 

field of activities and influence around the world.  
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3. THE SCOPE OF FREEDOM OF EXPRESSION UNDER 

ARTICLE 10 OF ECHR AND ITS RELATION WITH 

ARTICLE 17 OF ECHR  
 

From the theoretical perspective is seems that it is impossible to establish 

objective boundaries on what is socially/morally/reasonably/ethically acceptable in 

global society. The problem is that the third party as an autonomous decision maker is 

needed in order to decide if an expression was profoundly harmful, what an intention of 

speaker was and to what extent he should be held responsible
94

. Therefore, in the 

following chapter the most famous cases of provocative humour and speech will be 

discussed while trying to find the legal limit on what is funny in sense ‘it is not wrong’ 

and what kind of humour are taboos under the Articles 10 and 17 of European 

Convention on Human Rights.  

 

3.1. Freedom of Expression and its duties and responsibilities  

 

The Article 10 of Convention for the Protection of Human Rights and 

Fundamental Freedoms (ECHR, European Convention on Human Rights) provides the 

right to the Freedom of expression for all States Parties of the Council of Europe: 

‘1. Everyone has the right to freedom of expression.  This  right  shall include freedom to hold opinions 

and to receive and impart information  and  ideas  without  interference  by  public  authority  and  

regardless  of  frontiers.  This Article shall not prevent States from requiring the licensing of broadcasting, 

television or cinema enterprises. 

2.  The  exercise  of  these  freedoms,  since  it  carries  with  it  duties  and  responsibilities,  may  be  

subject  to  such  formalities,  conditions, restrictions or penalties as are prescribed by law and are 

necessary in a democratic society, in the interests of national security,  territorial  integrity  or  public  

safety,  for  the  prevention  of  disorder  or  crime,  for  the  protection  of  health  or  morals,  for  the 

protection of the reputation or rights of others, for preventing the  disclosure  of  information  received  in  

confidence,  or  for  maintaining the authority and impartiality of the judiciary.’
95
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 As it is common to the Articles 8-11 of ECHR the first paragraph 

establishes the content of specific right and the second paragraph provides legal basis of 

State’s interference (when the specific right can be legally limited). Taking into account 

the topic of this paper, the scope of freedom of expression will be discussed in the frame 

of its content related to artistic and satirical expression, possible limitations under the 

clause of ‘protection the morals’ and the relation with the article 17 ‘Prohibition of 

abuse of rights’ of ECHR.  

 Differently, than in US where the First Amendment of the US Constitution 

categorically defends the value of free speech, the Article 10 of ECHR explicitly lists 

reasons when free expression can be constrained
96

. However, even if freedom of 

expression is not an absolute right, because of its constitutional importance and 

foundational value for democratic society this right enjoys a broad freedom of 

application and consequently the restrictions of Article 10 of ECHR have to be kept as 

an exception to the general rule: ‘The right to freedom of expression set out in the 

article’s first paragraph, including freedom to hold opinions and to receive and impart 

information and ideas without any interference by the State, is extremely broad.’
97

 Thus, 

‘freedom of expression is considered as one of the most valuable fundamental rights and 

protected under national and supranational levels.’
98

 Following the European Court of 

Human Rights case law a huge variety of forms through any intermediate is protected: 

‘handing out leaflets to the spectators of an official state ceremony and showing a poster 

above demonstrator’s rucksack, a puppet show satirical of politicians, use of historical 

flag, which was also used as a symbol of Hungarian fascism, a painting depicting crude 

sexual acts of far-right politicians at an exhibition, and a planned workshop on women’s 

reproductive rights on a boat in territorial waters’
99

 as well ‘paintings, books, cartoons, 

video-recordings, statements in radio interviews, information pamphlets, and the 
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internet; and with any content, including racist hate speech and pornography’.
100

 Thus, 

‘Article 10 (1) ECHR protects every form of communication.’
101

 

However, differently from other formulations of articles in the European 

Convention on Human Rights, the paragraph 2 of Article 10 holds ‘duties and 

responsibilities’ for those who exercise freedom of expression. For example, in the case 

Bladet  Tromsø  and  Stensaas v. Norway the Court declared ‘Under the terms of 

paragraph 2 of the Article the exercise of this freedom carries with it “duties and 

responsibilities”, which also apply to the press. <…> By reason of the “duties and 

responsibilities” inherent in the exercise of the freedom of expression, the safeguard 

afforded by Article 10 to journalists in relation to reporting on issues of general interest 

is subject to the proviso that they are acting in good faith in order to provide accurate 

and reliable information in accordance with the ethics of journalism.’
102

 This means that 

individuals and especially journalist shall act responsibly and in good faith while 

exercising their freedom of expression in order not to exaggerate permissible limits of 

Article 10 of ECHR. ‘The ethics of journalism would require that their free speech right 

must not disseminate information and ideas inciting violence or hatred among the 

public, or aggravate the tense climate through their gratuitously offensive expression in 

the context of inter-ethnic tension.’
103

 Furthermore, these duties and responsibilities 

apply even in employment relations and do not violate the acceptable limits of ‘the right 

to criticize’, especially when the individual seeks to offend and make serious 

unconfirmed accusations ‘in early organised and conscious form.’
104

 The same rule 

applies for artists and consequently they cannot claim an unlimited freedom
105
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The use of humour generally falls with all its ‘duties and responsibilities’ 

under the form of artistic expression (normally in media). ‘The Court’s dictum that the 

protection of Article 10 extends to expressions which ‘offend, shock or disturb the state 

or any sector of the population’ is of special importance to artistic work.’
106

 Taking into 

account that freedom of expression plays a central role in the protection of other rights 

under the Convention, the higher protection to publications and speeches which 

contribute to social, political and critical debate might be given. ‘Freedom of expression 

also has to be able to allow shocking effects in order to transport a message.’
107

 Thus, 

the artists, cartoonists, satirists and other ‘watchdogs’ of democratic and pluralistic 

society should enjoy their right to exercise freedom of speech, media, and artistic 

expression and freely challenge static ideas while provoking society and creating critical 

and new way of thinking: ‘Journalists should even be free to use the degree of 

exaggeration and provocation.’
108

 However, these critical types of ideas are not always 

pleasantly acceptable and sometimes even are linked to disrespectful acts or offenses, 

thus in particular cases freedom of expression can be limited by State. According to the 

European Convention and Strasbourg Court’s jurisprudence based on it, the rights 

provided in Convention can be limited just under the ‘Trinity’s’ kit of restrictions. Thus, 

the freedom of expression is legally limited when the limitation is: 1) prescribed by law; 
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2) has a legitimate aim (‘national security, public morals, etc.) and; 3) necessary in a 

democratic society (followed by proportionality)
109

.   

The European doctrine of ‘offensive’ and satirical speech, artistic 

expression and the protection of freedom of others is mainly built on ECtHR case-law 

of Handyside v. UK
110

 and Otto-Preminger-Institut v. Austria
111

. With these cases 

Strasbourg Court basically said that freedom of expression did not mean to publish 

everything. However, already in 1976 ECtHR agreed that the ideas which could shock, 

offend, disturb shall be tolerated and acceptable by democratic, broadminded and 

pluralistic society
112

. In addition the paragraph 49 of Court’s decision in Handyside v. 

United Kingdom became a starting point for spreading different and maybe not so 

likeable by majority ideas: ‘Subject to paragraph 2 of Article 10 (art. 10-2), it is 

applicable not only to "information" or "ideas" that are favourably received or regarded 

as inoffensive or as a matter of indifference, but also to those that offend, shock or 

disturb the State or any sector of the population. Such are the demands of that pluralism, 

tolerance and broadmindedness without which there is no "democratic society".’
113

 

Moreover, the Court went further and said the freedom of expression constituted the 

progress and development not only for ‘democratic society’ but every individual as 

well. This Court’s decision was highly supported and developed by other legal 

philosophers. For example, Ronal Dworkin – one of the greatest legal philosophers, 

remarked: ‘Freedom of speech is not just a special and distinctive emblem of Western 

culture that might be generously abridged or qualified as a measure of respect for other 

cultures that reject it, the way a crescent or menorah might be added to a Christian 

religious display. Free speech is a condition of legitimate government.’
114

 Furthermore, 

according to him, the right to ‘shock, offend and ridicule’ shall be upheld more or less 

without consequences and it is impossible to expect humour to be less damaging and 
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attacking because its nature is offensive. In consequence, even if an expressed idea is 

shocking and unpleasant, it cannot be eliminated just because of its disagreeable nature. 

Pluralistic and broadminded society shall be an environment where different kinds of 

expressions and ideas flourish.   

However, in the case Otto-Preminger Institut v. Austria Court reaffirmed 

that the user of this right should take into account that freedom of expression 

‘undertakes “duties and responsibilities”. Amongst them - in the context of religious 

opinions and beliefs - may legitimately be included an obligation to avoid as far as 

possible expressions that are gratuitously offensive to others and thus an infringement 

of their rights, and which therefore do not contribute to any form of public debate 

capable of furthering progress in human affairs.’
115

 Following Court’s reasoning 

‘improper attacks on objects of religious veneration’ might be considered as 

gratuitously offensive and can be a subject of legitimate limitation. However, ECtHR 

did not provide any explicit list of offending acts when the expressions shall be limited 

under Article 10 para. 2 of ECHR. Thus, all possibly unlawful expressions are judged 

case by case.  

Even though Strasbourg Court decided that freedom of expression could 

be limited in the case of gratuitous offense it does not mean that since the Otto-

Preminger Institut v. Austria decision the Court has excluded the critical, satirical and 

mocking forms of expression from the scope of protection under Article 10 of 

Convention (even if the critique targets the religious sanctity): ‘Those who choose to 

exercise the freedom to manifest their religion, irrespective of whether they do so as 

members of a religious majority or a minority, cannot reasonably expect to be exempt 

from all criticism.  They must tolerate and accept the denial by others of their religious 

beliefs and even the propagation by others of doctrines hostile to their faith.’
116

 Yet, ‘the 

Court has also made it clear that the freedom of religion or belief cannot be used by 
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individuals or groups to, in effect, "gag" others from expressing views which run 

counter to their own or which they find offensive.’
117

   

In the following case Wingrove v. UK Court reaffirmed ‘the absence of 

consensus on appropriate measures to balance the freedom of expression and the rights 

of third persons to religious faith.’
118

 In this case British Board of Film Classification 

refused to grant the certificate to the applicant because his short film ‘Visions of 

Ecstasy’ was blasphemous – ‘the idea for the film was derived from the life and 

writings of St Teresa of Avila, the sixteenth-century Carmelite nun and founder of many 

convents, who experienced powerful ecstatic visions of Jesus Christ’
119

 which led to 

erotic sensation. The Court held that national authorities had been in the better position 

to determinate legitimate aims (morals, protection of rights of others) than international 

judge. ‘What is likely to cause substantial offence to persons of a particular religious 

persuasion will vary significantly from time to time and from place to place, especially 

in an era characterised by an ever growing array of faiths and denominations. By reason 

of their direct and continuous contact with the vital forces of their countries, State 

authorities are in principle in a better position than the international judge to give an 

opinion on the exact content of these requirements with regard to the rights of others as 

well as on the "necessity" of a "restriction" intended to protect from such material those 

whose deepest feelings and convictions would be seriously offended.’
120

 

In Klein v. Slovakia
121

 the applicant  was convicted  of  defamation  and  

had  to  pay  a  fine  because his published article  criticised  an  Archbishop  who had 

demanded a  ban  on  the  poster advertising the film The People vs. Larry Flynt for the 

reason that this poster profaned God (‘In the poster the main character had the flag of 

the U.S.A. around his hips and he was depicted as crucified on a woman’s pubic area 

dressed in a bikini’
122

). In this case the Court reaffirmed the jurisprudence of Handyside 
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and Otto-Preminger Institut and added that ‘in the context of religious opinions and 

beliefs – may legitimately be included an obligation to ensure the peaceful enjoyment of 

the rights guaranteed under Article 9 to the holders of such beliefs including a duty to 

avoid as far as possible an expression that is, in regard to objects of veneration, 

gratuitously offensive to others and profane.’
123

 However, in this case applicant didn’t 

intend to offend another person’s belief but rather wanted to criticize the Archbishop at 

the personal level and his article was a reaction to the Archbishop’s statement: ‘The 

applicant’s strongly worded pejorative opinion related exclusively to the person of a 

high representative of the Catholic Church in Slovakia. Contrary to the domestic courts’ 

findings, the Court is not persuaded that by his statements the applicant discredited and 

disparaged a sector of the population on account of their Catholic faith.’
124

 

Finally, talking about ‘religious cases’ under the scope of Article 10 it is 

worth to mention the Danish Cartoons case again. The Court might have had a ‘real’ 

opportunity to re-establish the jurisprudence on the balance between freedom of 

expression and religious liberty in the case Ben El Mahi and Others v. Denmark 
125

 

where applicants had challenged Denmark’s authorities position about Jyllands-Posten  

publication on the Prophet Mohammed (Danish public authorities did not find any 

grounds of prosecution). ‘The applicants complained that the publication of the cartoons 

in issue had breached their rights under Article 9 of the Convention taken in conjunction 

with Article 14 of the Convention. They also relied on Article 17, taken together with 

Article 10 of the Convention.’
126

 However, the applicants didn’t succeed to establish the 

link with Denmark and its jurisdiction so consequently the complaint was declared 

inadmissible under Article 1 of ECHR. Hence, the new doctrine wasn’t built and the 

line between freedom of expression and freedom of religion is still dubious. Yet, 

following Wingrove case the State can still enjoy its margin of appreciation within the 

Article 10 (2) of ECHR:  ‘the national authorities were  in  principle  in  a  better  

position  than  the  international  judge  to  give  an  opinion  on  the  exact  content  of  
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the  requirements  regarding protection of the rights of others is for national judge to 

decide.’
127

  

As already said next one of legitimate aims to restrict freedom of 

expression under Article 10 paragraph 2 is the protection of ‘public morals’. Even if 

there is no uniform European moral, the Court holds its right to take the final decision in 

the cases where the question on limitation’s validity and protection of morals arises. ‘In 

the area of freedom of expression, the Strasbourg organs have been confronted with 

diverse moral values, encompassing obscenity, abortion, and the significance of 

religion.’
128

  

Handyside and Müller cases are the milestone judgements in the frame of 

‘public morals’ under Article 10 para. 2. Strasbourg Court did not derive from 

Handyside’s parameter of ‘shocking, offending and disturbing’ ideas in democratic, 

pluralistic and broadminded society and in the case of Müller and Others v. 

Switzerland
129

 stressed that: ‘the view taken of the requirements of morals varies from 

time to time and from place to place, especially in our era, characterised as it is by a far-

reaching evolution of opinions on the subject.’
130

 Furthermore, ‘what  matters  most  is  

the degree  of  consensus  or  lack  of  it  within  a  given  state  about  the  issue  in 

question, the importance which ought to be attached to particular forms of sexual 

expression, how “pressing” the social need is and how proportionate the restriction or 

penalty is to the activity to which it has been applied.’
131

 Bearing in mind the applicants 

published the paintings of obscene nature (crude manner sexual relations, particularly 

between men and animals
132

) in the exhibition which was accessible freely to public 

                                                           
127

 Council of Europe, Human Rights files no. 18, ‘Freedom of expression in Europe. Case-law 

concerning Article 10 of the European Convention on Human Rights‘, (2007) Council of Europe 

Publishing, P.105 < http://www.echr.coe.int/LibraryDocs/DG2/HRFILES/DG2-EN-HRFILES-

18(2007).pdf>, accessed July 12, 2017 
128

 Harris, O‘Boyle, Warbrick, ‘Law of the European Convention on Human Rights’, (2014) Oxford 

University Press , Third edition, P.656 
129

 European Court of Human Rights, Müller and Others v. Switzerland, May 24, 1988 
130

 Ibid. Para 33 
131

 Greer Steven, ‘The exceptions to Articles 8 to 11 of the European Convention on Human Rights’, 

(1997) Human Rights files no. 15 Council of Europe Publishing, P.24-25 

<http://www.echr.coe.int/LibraryDocs/DG2/HRFILES/DG2-EN-HRFILES-15(1997).pdf>, accessed July 

12, 2017 
132

 European Court of Human Rights, Müller and Others v. Switzerland, May 24, 1988, Para.36  

 

http://www.echr.coe.int/LibraryDocs/DG2/HRFILES/DG2-EN-HRFILES-18(2007).pdf
http://www.echr.coe.int/LibraryDocs/DG2/HRFILES/DG2-EN-HRFILES-18(2007).pdf
http://www.echr.coe.int/LibraryDocs/DG2/HRFILES/DG2-EN-HRFILES-15(1997).pdf


40 
 

audience (no age limit and warrant on the content of exhibition), Swiss authorities had a 

right to interfere under ‘pressing of social need’ and use the margin of appreciation in 

order to protect public morals. However, the Court’s jurisprudence on morals is still 

controversial and evaluated on a case-by-case basis. 

‘More than in judgments dealing with other rights in the European 

Convention on Human Rights (ECHR), the Court has often shown itself to be a house 

divided when it comes to freedom of expression.’
133

 Thus, the Court’s case law on 

Article 10 is characterised by its complexity: ‘it has become an extremely difficult to 

understand the rationale underlying the Court’s case law in the field of freedom of 

speech.’
134

 Consequently, from the short analysis of the Court’s case law in this paper it 

is possible to conclude that there is no consensus on public morality and religious 

sanctity in Europe. In addition, States Parties can justify their acts under the broad 

application of margin of appreciation. However, this is the European Court of Human 

Rights who takes the final decision (‘European supervision’). The Court stresses the 

importance of public debate even if it is critical and satirical: ‘satire is a form of artistic 

expression and social commentary which has a nature to exaggerate, hyperbolise the 

reality and aims to agitate the discussion on social issues.’
135

  Conferring to the Court’s 

jurisprudence it is possible to distinguish that humour is not ‘harmful’ and does not 

exceed the acceptable limits of freedom of expression when:  

1. Does not offend gratuitously and does not  cause ‘improper attacks on 

objects of religious veneration’
136

 (blasphemous expressions are 

incompatible with the idea of Article 9 ‘Freedom of thought, 

conscience and religion’ of ECHR); 
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2. Brings socially important message, which is worth of public debate 

(contributes any form of public discussion capable of furthering 

progress in human affairs
137

). This means that not all kind of speeches 

are protected, for example, hate speech is excluded from the protection 

under the scope of Article 10 of ECHR
138

. 

Thus, the freedom of expression includes the rights to satirize, critique, 

mock as long as the discussion is socially important and is not gratuitously offensive.  

In addition, ‘satire in the eyes of the Strasbourg Judges has the largest possible meaning 

since it is not only ‘a form of artistic expression’, but also ‘a social commentary. . . 

which, naturally aims to provoke and agitate’.’
139

 

 

3.2. Abusive jokes under the Article 17 of ECHR 

 

The Article 17 Prohibition of abuse of rights of ECHR provides:  

‘Nothing  in  this  Convention  may  be  interpreted  as  implying  for  any State, group 

or person any right to engage in any activity or perform any act aimed at the destruction 

of any of the rights and freedoms set forth herein or at their limitation to a greater extent 

than is provided for in the Convention.’
140
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Article 17 has a symbolical value – to protect liberal democracy against 

totalitarian regimes after World War II. These days this Article basically provides the 

protection against radical nationalism, incitement of violence (condoning terrorism) and 

hate speech. Furthermore, ‘the Court has labelled certain general and vehement verbal 

attacks against a specific ethnic group [for example: Jews, Muslims, Roma people] as 

contrary to the underlying values of the ECHR, which included ‘tolerance, social peace 

and non-discrimination’.’
141

 However, Article 17 in legal theory is known as a 

‘jurisprudential guillotine’ in effect it kills an application and it will be declared as ill-

founded
142

. Consequently, ‘this Article is applicable only on an exceptional basis and in 

extreme cases.’
143

 Therefore, the European Court of Human Rights uses two approaches 

which are provided for by the European Convention on Human Rights in order to limit 

freedom of expression: a) Categorical approach, which excludes an expression from the 

protection of the Convention (Article 17 of ECHR) and; b) balancing approach setting 

restrictions on protection, provided for by Article 10, paragraph 2, of the Convention.
144

 

In this sub-chapter the Court’s case law of ‘comic acts’ will be analysed in the 

relationship between Article 17 (‘Abuse of Rights’) and Article 10 (2) (‘Restrictions of 

Freedom of Expression’).  

First case concerning abusive use of freedom of expression and direct 

application of Article 17 is M’Bala M’Bala v. France
145

. Dieudonné M’Bala M’Bala is 

a controversial French humourist who is known for his provocative kind of shows and 

performances (mostly anti-Semitic ones – in his official website there is even a section 

of quenelle
146

 which reminds inverse or quasi Nazi salute followed by particular slogans 

such as ‘IsraHeil’). In France so called L’affaire Dieudonné has started at the beginning 
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of this century and now counts around 40 arrests or/and condemnations for violating 

hate speech laws. Also the performances of this humourist sometimes are compared to 

the potential threat to public order (for example: In 2014 former interior minister of 

France Manuel Valls authorised local authorities to cancel Dieudonné’s performances 

because of their anti-Semitic manner and as a strongly offending the memory of 

Holocaust victims). 

In 2008 during one of his performances Dieudonné invited Robert 

Faurisson, who is famous for his iconic Holocaust denying, to join him on stage in order 

to receive a ‘prize for unfrequentability and insolence’. After this ‘humoristic act’ 

French authorities prosecuted Dieudonné for publicly insulting persons of Jewish origin 

or faith and lately found him guilty. The artist did not agree with French courts 

decisions and tried to defend his expression before ECtHR.  

The Court didn’t support Dieudonné’s point of view, even though it was 

agreed that satirical speech was protected by Convention
147

. ‘In the Court’s view, this 

was not a performance which, even if satirical or provocative, fell within the protection 

of Article 10, but was in reality, in the circumstances of the case, a demonstration of 

hatred and anti-Semitism and support for Holocaust denial. Disguised as an artistic 

production, it was in fact as dangerous as a head-on and sudden attack, and provided a 

platform for an ideology which ran counter to the values of the European 

Convention.’
148

 Consequently, Dieudonné, as a performer of revisionist and anti-

Semitic act did not deserve to enjoy the rights and freedoms protected under the 

Convention and could not spread his racist views under the provision of Article 10 

ECHR, thus Court decided to apply Article 17 of Convention. ‘Moreover, in principle 

Article 17 has been applied for direct and explicit statements and do not require any 

interpretation, therefore the Court is convinced that hateful and anti-Semitic acts, even if 

they have an appearance of artistic nature, are as dangerous as straight and sudden 
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attack.
149

 Thus, the complaint was declared inadmissible under Article 17 of ECHR 

(Prohibition of abuse of rights). 

As already noticed, Article 17 prohibits not only racial hatred abuses but 

incitement of violence as well, because it is contrary to the values protected by 

Convention: ‘the case of Hizb Ut-Tahrir shows that calls for violence and destruction of 

states fall outside the scope of the Convention’s rights and within the scope of Article 

17.’
150

 However, in the case law Leroy v. France
151

 the Court’s reasoning was based on 

Article 10 (2) of ECHR.   

Denis Leroy is a French political cartoonist well known for his publication 

in Basque weekly newspaper Ekaitza. ‘On 11 September 2001 he submitted a drawing 

representing the terrorist attack on the World Trade Centre in New York, with a caption 

which parodied an advertising slogan: “We all have dreamed of it… Hamas did it.”’
152

  

Following this insensitive publication which caused a storm of protests, Mr Leroy was 

found guilty for condoning terrorism by French authorities. Later cartoonist tried to 

defend his artistic expression in ECtHR because, according to him, he had wanted to 

decline American imperialism through satirical image and hadn’t had any intentions to 

diminish the dignity of victims their families.  

Strasbourg Court admitted that the disputed cartoon provoked a public 

debate and brought a socially important message
153

. However, the Court argued that 

‘[t]he drawing was itself a good indicator of the applicant’s intention<...> By publishing 

the drawing, the applicant had expressed his moral support for and solidarity with those 

whom he presumed to be the perpetrators of the attacks, demonstrated approval of the 
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violence and undermined the dignity of the victims.’
154

 Furthermore, the Court stressed 

that the way the drawing and its slogan had been represented could encourage ‘a 

potential reader to consider the success of a criminal act positively.’
155

 According to the 

Court, the circumstances of publication such as timing (just 2 days after the attack) and 

language used (‘We all dreamed about it…Hamas did it’) and the nature of expression 

(apparently, according to Court, this kind of speech could provoke the violence in 

indirect way) were sufficient to prove Mr. Leroy couldn’t enjoy the protection under 

Article 10 of Convention.  

The analysis of these 2 cases leads to conclusion that the Court’s approach 

in Leroy in more favourable for the protection and future evaluation of the freedom of 

expression. ‘It is preferable, not only from a democratic, but also from a human rights 

perspective, to treat all (alleged) hate speech equally under the speech-protective 

framework provided by Article 10 ECHR (with emphasis on the necessity test of Article 

10(2)), without conferring to the abuse clause any decisive impact.’
156

 For example, the 

use of language in Glimmerveen and Hagenbeek v. the Netherlands
157

 and Féret v. 

Belgium
158

 is analogical: both cases concern electoral campaign during which the 

applicants expressed the racial discrimination and hatred. However, the Court’s 

decisions in these case laws were based on different articles.  

In Glimmerveen and Hagenbeek v. the Netherlands
 

the applicants 

distributed leaflets which underlined ‘white Dutch people’ and had a promise to 

‘continue its battle for the white people of the Netherlands’.
159

 The applicants referred 

to Handyside case and asked to protect their political ideas under Article 10 of 

Convention. However, the decision was made in favour for Dutch authorities:   ‘The 

Commission holds the view that the expression of the political ideas of the applicants 

clearly constitutes an activity within the meaning of Article 17 of the Convention. The 
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applicants are essentially seeking to use Article 10 to provide a basis under the 

Convention for a right to engage in these activities which are, as shown above, contrary 

to the text and spirit of the Convention and which right, if granted, would contribute to 

the destruction of the rights and freedoms referred to above.’
160

 Consequently, the 

complaint was declared as inadmissible.  

However, the Court’s reasoning in the case Féret v. Belgium derives from 

the Commission’s decision in ‘white Dutch people’ case. Analogically as in 

Glimmerveen and Hagenbeek v. the Netherlands, the applicant, the member of Belgian 

Parliament representing the National Front party, complained that the national 

authorities had violated his right to freedom of expression under Article 10 of 

Convention. Mr. Féret was convicted of incitement to racial discrimination because he 

distributed leaflets carrying slogans such as ‘Stand   up   against   the   Islamification of 

Belgium’, ‘Stop the sham integration policy’ and ‘Send non-European job-seekers 

home’ during election campaign.
161

 

Strasbourg Court declined Belgian Government’s argument on 

inadmissibility under Article 17 and analysed Mr. Féret’s complaint under the scope of 

Article 10 (2) of Convention even if the language used by the applicant was ‘manifestly 

and unnecessarily aggressive and injurious to foreigners or persons of foreign origin’.
162

 

According to Court, ‘le discours raciste face à une liberté d'expression 

irresponsable’
163

/ racist speech reflects the irresponsible origin of freedom of expression 

and might not worth of protection. Furthermore, the applicant’s parliamentary status 

cannot be considered as a condition reducing his liability; politicians have a very 

important role and they shall defend democracy and its principles.
164

 ‘States are bound 

to combat discrimination and racial hatred cannot be ‘camouflaged’ by electoral 

processes or campaigns.’
165

 Therefore, the Court rejected Mr. Féret complaint and 
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confirmed that Belgian authorities did not violate applicant’s right to freedom of 

expression.  

From the analysis of these two cases it is clear that the Court took the 

same decision – did not agreed on applicants’ complaints. Yet, the reasoning and 

approach were completely different: first case was based on Article 17, second one on 

Article 10 para. 2 even if both applications were related to the exercise of freedom of 

expression. However, the direct application of Article 17 kills the complaint and does 

not require the Court to interpret the content of rights being abused: ‘the application of 

article 17 functions as a categorical tool of judicial decision-making: when a situation 

falls into the category ‘abuse of rights‘, an applicant will not enjoy the protection of the 

Convention and an application will be declared manifestly ill-founded.’
166

 On the other 

hand, the revision of case law under Article 10 of ECHR might help to obtain more 

stability on the Court’s jurisprudence: it would help to avoid a superficial (formal) 

examination of content; Court’s reasoning would be more clear and predictable for 

domestic judicial authorities in the future cases.  ‘One could thus say that in principle 

every expression should fall within the scope of Article 10 and thus outside that of 

Article 17.’
167
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4. CASE STUDY: FRENCH LAICITY, CHARLIE HEBDO 

AND ITS RIGTHS TO SATIRE AND BLASPHEMY À LA 

FRANÇAISE 
 

The motto of European Union declares that In varietate concordia, 

however, while the discussion turns about the use of humour we can find ourselves in 

maxima discordia. Ethical and legal dilemma what to say or what not to say, what is 

funny and what is offending in human rights field probably is as old as the chicken or 

the egg causality dilemma in biological evolution. Were above mentioned cartoons or so 

called comic performances bad examples of humour? Should legislator restrict this kind 

of artistic expressions or satirical speech in order to avoid racism, blasphemy and finally 

religious intolerance? In order to answer these questions the French case study related to 

religious offences is analysed because of its satirical journalism and the public reactions 

it has been producing. 

 

4.1. Caricaturing religion 
 

In France freedom of expression is inseparable from the principle of laïcité 

(which is known as French secularity, secularism). Consequently, because of the strict 

separation between the religion and State
168

, ‘France has a strong tradition of such 

satirical journalism, which in many respects is protected by state law and its “secular” 

constitutionalism.’
169

 Hence, typically, the journalism in France is described as cynical 

and even offensive: that mocks anything and everything and ‘freedom of the press and 

freedom to satirize are thus part of freedom of expression.’
170

  Moreover, freedom of 

expression permits to express different opinions, discuss, disagree or even ridicule a 

religion because since France is neutral State - religion is not considered as something 
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divine but rather as an institution created by human beings. Thus, it shouldn’t be 

surprising that this French perception of religion might be offensive or even 

blasphemous and cause negative feelings to the believers.  However, even if France has 

a very strong tradition of freedom of expression (and especially freedom of press), this 

right is not absolute and according to Article 11 of 1789 Declaration of man and 

citizen
171

 can be limited in cases determined by law (for example, actually it is 

prohibited to deny holocaust
172

, incite hate speech
173

 and terrorism
174

 in France
175

). Yet, 

there is no actual legislation on blasphemy: ‘in France, the offence of blasphemy was 

abolished in 1791 and has not been reintroduced ever since.’
176

 Therefore, the legal 

means to defend religious convictions in France might be more complicated than in 

other countries. For example: the depictions of the Prophet are considered as a 

blasphemy for Muslim society. However, this type of restrictions based on religious 

grounds is incompatible to rules of the secular state
177

.   
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Nowadays the most popular and known example of satirical journalism in 

France is Charlie Hebdo. ‘Charlie Hebdo has a long history of publishing offending 

images and lampooning other religions. The magazine describes itself as strictly anti-

religion, anti-racist and left wing, publishes articles, jokes and cartoons on religions and 

extremely right wing supporters (politicians and public figures)’
178

 and proudly called 

as ‘Journal bête et méchant’
179

 or satirical, secular, political and jubilant magazine 

which even has special sectors of ‘Trials’ and ‘Blasphemy’ in its homepage. Because of 

its extremely provocative nature of publications, the magazine quite often divides the 

world in ‘to be’ and ‘not to be’ Charlie
180

. In addition, even if Charlie Hebdo is highly 

supported by the defenders of freedom of speech and right to satire, some authors argue 

that attacks against the magazine is the natural consequence of its publications: ‘There 

is no question that the Hebdo journal was/is scurrilous and was intentionally provoking 

Muslims, that the editors had every intention of creating an event of some kind.’
181

 Next 

example is a gala dinner in New York on 5
th

 of May, 2015 where Charlie Hebdo 

received an award for journalism. ‘On that occasion, almost 150 well-known writers, 

including the best-selling novelists Joyce Carol Oates and Peter Carey, wrote a letter 

protesting against the award.’
182

 Protesting writers and journalists were against this 

award to French magazine because of its mocking and non-ethical practise directed to 

already marginalised and vulnerable groups of people (especially French Muslims).  

Thus, quite often Charlie Hebdo’s cartoons are considered as breaching ethical limits: 

‘the cartoonists had the (legal) right to publish the cartoons of the Prophet, they 

(morally) ought not to have done so, knowing the offense that those cartoons would 

                                                                                                                                                                          
Original text: ‘Qu'il soit interdit de représenter le prophète Mahomet constitue peut- être, pour les 

musulmans, un précepte religieux dont la violation serait blasphématoire. Mais cela n'est en rien interdit 

par un État laļque qui ne peut se préoccuper de telles règles.’  
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cause to Muslims both in France, and around the world.’
183

 Yet, as already discussed in 

the first part of this paper it is hardly possible to establish ethical and moral limits on 

freedom of expression. Therefore, the legal regulation with the few examples of case 

law are analysed in order to have a better understanding on how far humour can go in 

France.   

Unfortunately, Charlie Hebdo together with support phrase Je suis 

Charlie
184

 reached the peak of its popularity after the cruel massacres in magazine’s 

office in Paris in January 2015 when 11 journalists and satirists were killed. This 

terrorist attack was linked to republication of Jyllands-Posten cartoons of Mohammad 

and later special edition of more cartoons of Mohammed (in some of them the Prophet 

was depicted nude). In order to support Danish cartoonist French magazine ‘released a 

special issue, in which, apart from the Danish cartoons many French cartoons about 

Islam were also published.’
185

 The cover of this special edition depicted desperate 

Mohammed with the words:  ‘C'est dur d'être aimé par des cons’ (It is hard to be loved 

by idiots)
186

. Following these publications few Muslim organisations in France sued 

Charlie Hebdo (more specifically its chief-editor Phillipe Vals) and asked to prohibit 

the drawings of the prophet Mohammed. The dispute even reached the Appeal court of 

Paris. ‘With regard to the cover page showing a Mohammed exasperated by 

fundamentalists, the court agreed with the defendant that <…> the term con was clearly 

offensive.’
187

 However, the court did not meet Muslim organisations’ request and 

declared ‘the caricatures referred to the Muslims terrorist [‘most extreme 

fundamentalists’] and not a Muslim society as a whole’
188

   and in the next paragraph of 

decision added that ‘there is no risk of confusion between Muslims and terrorists who 
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invoke Islam as a reason for committing their crimes.’
189

 ‘Rather than condemning the 

cartoons, the court thus ended its judgment by a condemnation of militant political 

Islam.’
190

 Thus, the publicised cartoons did not show the Islam as terrorism but rather 

the vision of Islam and the Prophet that terrorists use as a justification for their illicit 

actions
191

. Following these arguments the Appeal Court of Paris acquitted Phillipe Vals 

and confirmed that the Charlie Hebdo’s publication did not intend to insult Muslim 

community and was not directly attacking their religion, thus the caricatures did not 

exceed the admissible limits of freedom of expression: ‘The incriminated caricatures 

had participated in the public discourse over the threat posed to free speech by 

polemics, intimidations and by certain reactions to the Danish cartoons.’
192

 Finally, the 

French Court reaffirmed the Otto-Preminger jurisprudence and stated that ‘respect for 

all beliefs goes hand in hand with freedom to criticize religions.’
193

 

It is worth to mention that Charlie Hebdo is not the only magazine 

walking on the marginal line between blasphemy and satire.  In April, 2005 the 

newspaper Libération published cartoonist Willem’s drawing supporting the prevention 

against HIV. Because the depiction showed Jesus wearing condom with the written 

slogan ‘Lui-même aurait sans doute utilisé un préservatif!/He would definitely have 

used a condom!’, the complaint was brought by  L’Alliance Générale contre le racisme 

et pour le Respect de l’Identité Française et Chrétienne (French General Association 

against Racism and for Respect of the French Christian Identity – AGRIF)
194

. This case 

provoked a big debate on the satirical use of religious sanctity for ‘educational’ 
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purposes. However, the Court of Cassation confirmed the Appeal Court’s decision ‘that 

the drawing may have shocked the sensitivity of some Christians or Catholics, but it 

illustrated the debate amongst cardinals about the necessity of the protection against 

HIV and aimed at calling the attention of the reader to the HIV plague in Africa.’
195

 

Thus, the French authorities did not find the caricature as offending believers and 

declared that publication didn’t exceed the permissible limits of freedom of expression 

as guaranteed under the European Convention of Human Rights
196

.    

 

4.2. Disparity between belief and believer 
 

As already mentioned, there is no direct regulation on blasphemy in 

France. However, in particular cases believers can defend themselves against offensive 

expressions under Article 29 (2) of the Freedom of The Press Act
197

 which states that 

‘outrageous expressions, contemptuous words or invectives void of any factual 

allegations constitute an injury.’
198

 The Article 23 of the Freedom of The Press Act 

constitutes the means in which this injury can be committed, for instance: ‘speeches, 

shouts or threats expressed in public places or meetings, or by written words, printed 

matter, drawings, engravings, paintings, emblems, pictures or any other written, spoken 

or pictorial aid, sold or distributed, offered for sale or displayed in public places or 

meetings, either by posters or notices displayed for public view, or by any means of 
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electronic communication.’
199

 Additionally in 2006 after the scandalous wave of Danish 

Cartoons and their republication the deputy Mr. Éric Raoult proposed a provision of law 

which shall forbid the banalisation of religious blasphemy through caricatures
200

. 

Luckily, this proposition was refused and right to satirise was not put at stake.  

Despite the unsuccessful attempt to ban ‘blasphemous’ caricatures, certain 

religious organisations tried to find other legal ways how to defend ‘offended’ religious 

beliefs.  More specifically, the clause of defamation (‘incitement to discrimination, 

hatred or violence against an individual or a group of individuals on the basis of their 

origin or membership (or non-membership) to certain religious group’
201

 has been used 

as a tool to protect religious convictions. For example, Charlie Hebdo and AGRIF have 

a ‘special relationship’ now counting 9 cases so far (with 7 ‘victories’ for the 

magazine)
202

. Consequently, French jurisprudence on caricaturing and satirising seems 

to be well established. According to the French Court of Cassation, if the caricature 

does not aim to make an allegation or defame specific group but rather raises the public 

discussion or critiques on the basis of grossly satirical character, the freedom of 

expression cannot not be restricted
203

 and ‘the offense should not be confused with 

defamation of religions: indeed, an offense is recognised when the publication offends a 

believer or group of believers, but not religion, religious rites and symbols or higher 
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religious authorities.’
204

  This jurisprudence also conforms to the European Court of 

Human Rights case law.  ‘The Court of Cassation has established and used this 

distinction for many years and refuses to condemn remarks that deride certain religious 

practices as long as they ‘are not likely to incite hatred, violence or discrimination’ 

against faith communities.’
205

 

Yet, it is more or less clear that at least in France ‘people have rights, but 

religions do not (and neither do political convictions, ideologies, deeply held beliefs, 

and so on)’
206

 and there is a distinction between freedom of expression against belief on 

one hand and freedom of expression against believers on the other hand.
207

 Therefore, 

few examples of case law are provided in order to distinct line between ‘personal’ 

offence and defamation of religion.  

The first case law concerns Michel Houellebecq, French writer who called 

Islam the most stupid religion (‘La religion la plus con, c'est quand même l'Islam’) in 

one of his interviews in 2001
208

. Few French Muslim organisations brought complaint 

blaming Mr. Houellebecq for incitement to religious hatred. In the decision of 22 

October 2002 Tribunal de Grande Instance de Paris declared that Mr. Houellebecq had 

not sought to provoke or incite religious hatred but rather had expressed his own 

personal opinion about the religion of Islam. Furthermore, the announcement of 

personal opinion related to religion, considered in conceptual sense, and which does not 

encourages the provocation of hatred, violence and discrimination towards the group of 

individuals belonging to the same religious does not constitute the religious offence 

under the article 24 of the Act of 29 July 1881 on Freedom of Press
209

.  
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Another case is related to humourist Dieudonné whose one of the cases 

was discussed above (Sub-chapter ‘Abusive jokes’). As already mentioned Dieudonné 

is a very controversial person in French public life that was charged and condemned 

more than 30 times. For instance, in 2007 the Court of Cassation found the statements 

such as ‘Racism was invented by Abraham’ or ‘les juifs, c'est une secte, une 

escroquerie. C'est une des plus graves parce que c'est la première/Jews are the sect, the 

fraud. They are ones of the worst because they were first’
210

 do not constitute the 

critiques of religion in order to provoke public discussion but rather seeks to offend and 

injure the group of individuals sharing the same origin. Therefore, the remark which 

could not be considered ‘as critique on a religion that is allowed as part of public 

debate, but constituted an insult against a group of people on the ground of their 

origin’
211

 cannot enjoy the freedom of expression in democratic society. 

Consequently, the French legislation on defamation means that is allowed 

to call ‘Islam the most stupid of the major monotheistic religions’
212

 (French writer’s 

Michel Houellebecq’s opinion about Islam as religion in radio interview), but it’s 

forbidden to call Muslims stupid
213

. Thus, according to French doctrine the freedom of 

expression in the religious cases can be limited on the basis of discrimination and insult 

of person or group of individuals because of their origin or their membership or non-

membership of a specific ethnic group, nation, race or religion but not on the 

defamation or dishonour of God/Church/religion. The legal consensus in France is 

                                                                                                                                                                          
leur appartenance à cette religion, même si elle peut heurter ces personnes elles-mêmes dans leur 
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established: ‘beliefs, rituals and symbols can be criticized through caricature without 

incurring censorship.’
214

 

From the earlier jurisprudence the case of Larry Flint is worth of 

discussion because the poster of the film The people vs Larry Flint was discussed all 

around the globe and the debate related to this movie even reached the European Court 

of Human Rights (Klein v. Slovakia No. 72208/01, 8 November 2005). Differently from 

Slovakian example, the French case did not reach international jurisdiction, however 

complaint for a civil case was brought by AGRIF. ‘In Paris the original poster was 

placed on the walls of a building at the beginning of the Christian holidays. AGRIF 

requested the removal of the poster in court.’
215

 However, the association did not 

succeed to prove that the poster demonstrated anti-Christian racism and was 

gratuitously offensive
216

 and the poster was not prohibited.  

All in all, the French regulation of freedom of speech is quite flexible and 

dynamic, promoting the pluralistic and democratic values. Taking into account that 

‘France has always maintained complex relations with the European mechanisms of 

protecting human rights’
217

 it is natural French jurisprudence and legislation usually 

conforms with the standards set by European Court of Human Rights and there are just 

a small number of exceptions
218

. Similarly to Strasbourg Court standards, French 

authorities base their case law on the intention (aim of expression) and the target of 

speech. ‘What frequently causes a case to fail is the lack of two necessary constitutive 

elements of the offences: 1) the author did not intend to insult, defame or stir up hatred 

and 2) the expression is not a personal and direct attack on the whole of a religious 

group.’
219

 Thus, France is a great promoter of protection of freedom of expression, 

which began the protection of freedom of speech with 1789 Declaration of the Rights of 
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Man and Citizen and 1948 Universal Declaration of Human Rights and has 

perfectionned it with the help of European Convention of fundamental rights and 

freedoms, International Covenant on Civil and Political Rights and other regional or 

international instruments. 
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CONCLUSION 
 

Humour and especially cartooning play more important role in the frame 

of human rights than it may seem at the first glance. ‘Humorists in general and 

cartoonists in particular, have more latitude to attack established ideas, because the 

cartoonist “can say and do things that the responsible statesman, and even the 

responsible journalist, cannot say and do.”’
220

 Thus, humour as a form of freedom of 

expression is important of the message being brought which may open a debate on 

socially significant issues.  

However, because humour and especially satire exaggerate things and 

have a provocative nature sometimes it leads to confrontation between freedom of 

expression and other rights. The provided examples of Danish cartoons, Charlie Hebdo 

and others show that humour often targets vulnerable groups of society and words may 

wound seriously: ‘The Danish cartoon controversy was considered as a possible 

example of the alleged conflict between autonomy and respect for diversity. It was 

suggested that the cartoons can be seen as exemplifying a conflict between autonomy 

and diversity if they aimed to provoke self-reflection as an end in itself rather than at 

promoting democratic deliberation and mutual respect.’
221

 Yet, the valid restrictions of 

freedom of expression cannot be established while applying the theories of humour use, 

the principle of harm or the test of reasonableness. This is the reason why the use of 

humour shall be based on legal boundaries founded on Article 10 of ECHR which 

basically means that everyone is allowed to say and mock everything they want as long 

as expressions being spread do not ‘incite, promote or justify racial hatred, xenophobia, 

anti-Semitism or other forms of hatred based on intolerance’
222

 and ‘do not contribute to 

any form of public debate capable of furthering progress in human affairs’
223

. 
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All in all, humour, like other forms of freedom of expression, may ‘offend, 

shock or disturb’
224

  but in general it also contributes to a social comment, thus, 

sometimes ‘individuals must simply cultivate a ‘hard heart’ as the price to pay for a 

public life’
225

 in order to have democratic, pluralistic and broadminded society. 

However, ‘freedom of expression does not have favourites. Now is not the time for 

knee-jerk prosecutions, but measured responses that protect lives and respect the rights 

of all’.
226
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