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INTRODUCTION

From 2019 to 2022, the Global Campus of Human Rights had been working together with
the National University of Timor-Lorosa'e (UNTL) to build capacities in the field of hu-
man rights education and research, with the aim of contributing to the enhancement of
democracy, human rights, and sustainable development in the youngest nation of Asia.
This process, made possible thanks to the support of the European Union, was based on
the creation of a UNTL Human Rights Centre tasked with developing training, research
and outreach activities. During the project, a team of lecturers, teaching assistants, re-
searchers and staff was trained to mainstream human rights education across all UNTL
faculties. In this context, a curriculum revision led to the adoption of a compulsory hu-
man rights module as part of a renewed general undergraduate course now including
“"An Introduction to Human Rights in Southeast Asia”. This course was firstly implemented
as a pilot edition in selected UNTL departments during the second semester of the ac-
ademic year 2021, enrolling about 1130 students, majority of whom women, with a suc-
cess rate of 85% at the final examination.

“Our Human Rights, Our Future”has been specifically developed to support teachers and
students of this new course, as well as any other effort to promote human rights higher
education in Timor-Leste and beyond. The textbook is an adaptation of “Introduction to
Human Rights in Southeast Asia - Vol. 1, 2, 3" published by the Southeast Asian Human
Rights Studies Network (SEAHRN), a teaching tool that aims at the promotion of human
rights education in current and perspective ASEAN countries. Available in English, Te-
tum and Portuguese, “Our Human Rights, Our Future” lays out the fundamental notions
and standards of human rights, followed by a thematic selection of subjects related to
the most pressing issues in Timor-Leste. The textbook was abridged and then adapted
to UNTL needs, as well as tested with students to ensure it is well suited to their learn-
ing purposes. Moreover, several Timorese civil society organizations have contributed
to the development of the materials, especially in the preparation of boxes with local
examples and practices.

Very importantly, “Our Human Rights, Our Future”is complemented by a Digital Learning
Initiative which makes the three e-books, over six hours of video-lessons, PowerPoint
slides and a glossary freely available. This education tool, entirely designed in Tetum and
English, makes it possible to combine training and in-class participation with e-learning
materials, thus contributing to the academic innovation of the National University.

We hope that lecturers and students will enjoy teaching and studying with the support
of these new materials!

The Editorial Team
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CHAPTER 1

The Fundamentals of Human Rights



Example 1

The Santa Cruz massacre refers to the killing of 250 people at the Santa Cruz cemetery in Dili on 12 No-
vember 1991. Around 2,000 people marched to Santa Cruz cemetery in honour of a young man shot dead
by Pro-Indonesian forces. The group, waving pro-independence flags and protesting the Indonesian oc-
cupation, were attacked by Indonesian soldiers inside the cemetery. Most victims were shot, but some
were stabbed and beaten to death. This massacre was recorded and the video was smuggled out of East
Timor and broadcast around the world, leading to widespread protests against the Indonesian military.

Example 2

Victor is eight years old and lives in the rural areas of Timor-Leste. Like all the children from his village,
he has difficulties in access to education due to the distance to school. Every day, he is forced to cross
rivers and spend more than one hour to commute each way. Victor feels unsafe going to and from school
during the rainy season. Some girls from his village have suffered abuse and violence during their way to
and from school. These girls did not continue their education.

Victor’s parents are worried, because his little sister Maria is very small for her age. She is suffering from
malnutrition. Studies show that half of children under the age of five are stunted, which means they are
not getting the nutrients they need to grow and develop. They eat what their parents grow, mostly corn,

sweet potatoes and different leaf green vegetables.

The first example shows an extreme violation of human rights from Timorese history and the
second one is, unfortunately, an everyday reality of many children in our country. Protecting
human rights means not only preventing the worst cases of violations - they also determine
how society treats its most vulnerable populations, like children, the poor or disabled.

1.1 WHAT ARE HUMAN RIGHTS?

There is both a simple and a complex answer to the question of what are human rights, and
both help to understand the meaning of human rights. The simple answer is: human rights are
rights a person has because they are human.

The complex answer is that human rights involve an internationally recognised standard of how
all humans should be treated, regardless of their situation, or where they live. Under this defi-
nition, human rights are legal in basis, and they guarantee governments and other parties do
not limit freedoms or bring unnecessary suffering. If these rights are upheld, people should be
able to live a life of dignity.

Human rights can be described by what they provide for humans:

« Freedom to do certain activities
(for example travel, express themselves or practice a religion).
« Freedom from certain conditions
(for example torture and slavery).
« Rights to services
(for example education, health, a fair legal system and the ability to work).
« Protection for groups of vulnerable people such as the disabled, children, women
and refugees.

To summarise, human rights guarantee that people have the ability to participate fully in so-
ciety and live a life of dignity. Human rights also ensure our human worth is recognised and
protected.



1.1.1 The Rights of Humans

The concept of a’right’ can be both obvious and difficult. Put simply, aright is something a per-
sonisrightly entitled to, free to do or protected by. There are a wide variety of rights: consumer
rights, passenger rights, citizen rights, viewer rights, property rights, student rights, academic
rights, visiting rights and so on. Each one implies a person’s right to do something.

The legal concept of a right includes a number of characteristics. First, a right must relate to
something (what is referred to as the object of the right); that is, the particular thing a right
provides, allows or guarantees. This is the content of the right, such as food, education or vot-
ing which people have a right to, and for human rights these objects are detailed in laws and
treaties. For each type of right there are specific privileges: for instance, a student has a right
to ask questions in a classroom, borrow books from a library and have a fair opportunity to
graduate. A driver has a right to use the roads, a passenger to ride a public bus and so on. But
note, these may be rights but not necessarily human rights.

Second, a right must relate to someone or something which has a duty to provide that right.
This means that a second party (whether the state, a company or a university for example) can
be called upon to respect and uphold that right. A right only exists to protect a person’s access
to the object. For example, there is no need to give someone the right to breathe air because
there is plenty of air to breathe, there is no need for anyone to provide air. However, if air be-
comes polluted and difficult to breathe, then some duty bearer is needed to guarantee people’s
rights to breathe fresh air.

1.1.2 The Foundations of Human Rights

Human rights are formed at the intersection of legal, moral and social rights. First, human
rights should be considered aright by law. There are many legal rights (for example, the right to
get married or to legally own property) which are protected under the law. Governments should
respect human rights not only because it is right’ or ‘moral’, but because they are legally obli-
gated to. By agreeing to international human rights standards, or by joining the United Nations
(UN), governments agree their citizens have human rights and that these rights have a legal ba-
sis. Because humanrights are based in law, governments and other parties are obligated by the
law to respect them. For example, the state of Timor-Leste has the obligation to make primary
education compulsory and available free to all children, not just because it is the right thing to
do, but because it is obligated as a country which has ratified the International Covenant on
Economic, Social and Cultural Rights'and the Convention on the Rights of the Child.?

Second, human rights are also moral rights: they exist because they are considered moral or
proper. However, not all moral rights are based on the law; there are many acts that are seen
as immoral but not illegal (for example, cheating in a relationship). Though morals are often
culturally specific and change over time, the respect of people and what they do is basically the
same around the world, particularly forimportant things like their safety and their treatment by
the government.

Third, human rights are social rights which ensure people live safely and happily together in
society. Again, not all social rights are protected by law, but they do ensure the smooth run-

'International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into force 3
January 1976) 993 UNTS 3 (ICESCR).

2Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990) 1577
UNTS 3(CRC).



ning of society. Social rights include what any person can expect from their government (for
example, education and health), but they also cover expectations which come from living in a
community. Social rights are the patterns of politeness, friendly assistance and tolerance that
make life easier and more pleasant for all of us. Social rights mean that people should be safe
and secure, and that their needs are addressed by society or state.

One debate in human rights is whether human rights are natural (and come from natural law),
that is every society around the world sees them the same way, or whether they are a political
choice. The idea of natural law has been controversial. First, the idea of what is ‘natural’ has
changed over time: for example, racial discrimination and slavery were long considered justi-
fied by natural law thinkers, and women were considered inferior to men, which is now widely
understood as wrong. If an idea changes over time and differs between societies, perhaps it
cannot be considered a natural concept but a social one. Thisis why human rights researchers,
organisations like the UN and human rights activists more often take a ‘positivist’ view, ac-
cording to which human rights are invented by humans to give people special rights and duties.
They can be further developed and modified. They are regulated through laws which limit the
power of the state, on the one hand, and direct state actions in positive ways on the other.

Discussion and Debate: The Right to Vote

In Timorese history, the process of choosing the leaders (liurai) was based on the
royal lineage (monarchy system), and was usually passed down from father to son.
Most of the time it was given to the oldest son without voting. It was a long held
traditional belief that leaders were selected from a natural order, they were born
leaders. Nobody believed that people should pick their leaders by seeing who was
the most popular. This is an example where a natural law (inherited leaders) was
supported over a positivist law (voting).

The system of choosing the leaders (on national or local levels) changed during the
Portuguese colonial times, Indonesian occupation and independence. The liurai
system no longer exists in Timor-Leste. Leaders at the national and local levels are
chosen through elections based on the constitution and electoral laws, which pro-
vide citizens the ability to choose the President of the Democratic Republic of Ti-
mor-Leste, a representative in parliament and a representative on the village level
through free and fair elections by secret ballot.

Why do we no longer have inherited leaders?

Why do people prefer to choose their leaders?

Do you think it is more ‘natural’ for a leader to be decided by voting for them, or by
being the son of a leader?
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Human rights were not always accepted as a universal legal standard. Rights have existed in
many countries for centuries, but they varied according to religion, constitutions and cultures,
so they were not universal. Further, in many cases only certain people had rights - indigenous
groups, non-citizens or women were often not given rights. A major change occurred as a re-
sponse to the horrors of the World War [l when some governments, in particular Germany under
National Socialism, ignored the notion that all people have rights and treated some groups(the
Jews, Roma,’® political opposition groups and homosexuals) as if they were not human at all.
Their rights were taken away and millions lost their lives. Legally, there was little the rest of the

*A traditionally nomadic ethnic group who originated in northern India, but now live worldwide.



world could do. The Holocaust* provided an incentive to make human rights legally binding on
all states as a universal standard. This means that if something like this happens again it would
be against the law and should result in action from the international community.

E Case Study: How are Rights Protected?

S Ms Anitais an 80-year-old widow who lives in Suco Madohi, Dili Municipality. Ms An-
ita has three children, who have formed their own families. The children now live in
their own homes.

Given that Ms Anita is elderly and alone, the children do not let her live by herself.
Therefore, they ask for their niece from the village to stay with Ms Anita. The chil-
dren continue to support and sustain their mother.

One day, the niece who stays with Ms Anita has to go to the village because her
motherisill. Ms Anita feels lonely and she has to go to the clinic by herself for a med-
ical check-up. However, she is lucky because she lives in a neighbourhood where
people always look after each other. Hence, a girl from the neighbourhood accom-
panies Ms Anita to the clinic.

The sense of protection given to Ms Anita by her family and neighbours originates
in Timorese culture. Sometimes protection is found in community values, such as
looking after your parents.

Also, the state also has an obligation to take care of the elderly people (whichis a
social right). In this case the state should provide healthcare. It should ensure Ms
Anita has a place to live. If Ms Anita has no children, the state should care for her.

1.2 FUNDAMENTAL CHARACTERISTICS AND CONCEPTS IN HUMAN RIGHTS

Human rights have a small number of characteristics which makes them different from other
rights, which are necessary to protect and empower people. This differences can be separated
into two areas: the core principles of human rights (universality, inherent and inalienable), and
the purpose of human rights (dignity, equality and the rule of law).

1.2.1Principle 1: Universality

In general, rights are limited as to where and when they apply. However, human rights do not
have this limitation—they are universal. The simple fact of being human on this earth is enough
to have human rights. Human rights are not dependent on citizenship or living in a territory that
recognises such rights. This makes them different from most other rights which are limited in
some way. For example, you have to be old enough to attend school for student rights, or be
a citizen for voting rights. Universality ensures that each person has human rights which are
always available to them everywhere.

“The mass murder of European civilians and especially Jews during World War II.



Discussion and Debate: Universality

A woman faces violence and abuse regularly from her husband, but this is typi-
cal of her society and considered part of the culture. She does not complain. Be-
sides, there is no one to turn to in the community as everyone accepts domestic
violence as normal. Culturally, the wife also believes her husband is allowed to hit
her and so does not report him to the police.

This is, unfortunately, also often the case in Timor-Leste, where many women
suffer domestic violence in silence, because of the social stigma related to re-
porting their husbands.

Does this mean the act of the husband hitting the wife should be allowed? Is it a
crime? Is it a human rights violation?

The assumption of universal human rights means that the woman has human
rights even if she does not know, or even if she does not agree. The woman's right
to protection from violence is universal and inalienable, and cannot be denied.
The only reason she is not protected is because people told her to accept such
treatment. Even though it may not be a crime because she has not reported it to
the police, the abuse is still a violation of her rights. In other words, whether she
agrees to it or not, the act of violence against her person is a violation.
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It isimpossible for anyone to lose their human rights. Many rights, such as the right to property
or student rights, end at some point; that is, once you sell your bicycle, you lose rights to it, or
once you graduate, you are no longer a student. People cannot lose their rights as a result of
doing something, regardless of how terrible their act was. It is not possible for a state to decide
that human rights do not exist anymore, or to decide that rights once recognised are now no
longer relevant. However, it is important to note, inalienable does not mean a person can never
lose any rights, as often the number of rights a person can have changes; for example, when
a person turns 18, they lose their rights as a child and their status will change. In this case, the
person still keeps their human rights, but not their rights as a child.

1.2.2 Purpose 1: Dignity

One of the main objectives of human rights is to ensure people can live with dignity: in other
words, that they are respected, treated well and have a sense of worth. If a person has their
human rights, then they can lead a life of dignity. If a person’s rights are taken away, then they
are not treated with dignity. Dignity is not only about making sure laws are not broken, but it is
about treating people in such a way that they are respected as humans, like any other human.
For example, the right to food is not just a matter of quantity, of having the necessary 2,200
calories a day. The number of calories means little if a person is forced to eat leftovers off the
floor or if a Muslim is forced to eat pork. The nutritional value alone does not ensure dignity.
Dignity means the person can eat food like a dignified human, and this is by respecting the
social and cultural values around food, such as eating food with friends and family in what is
considered a normal way.

1.2.3 Purpose 2: Equality

Human rights exist to ensure equality. This concept is featured in all human rights documents,
emphasising the equal enjoyment of rights without discrimination. The first article of the Uni-



versal Declaration of Human Rights states ‘All human beings are born free and equal in dignity
and rights’.®

Equality ensures people receive the same treatment, whether before the law, at work or in a
marriage. However, no society is entirely equal in every aspect. In some cases, the expectation
is not equality but fairness. For example, not everyone has equal access to a university educa-
tion. Though higher education is a human right, students often need to fulfil certain require-
ments to be accepted - for example, pass a test or submit high school diplomas. Rather than
equal access, it is fair that university admittance be based on non-discrimination. Discrimina-
tionrefersto someone being treated differently or punished because of a particular character-
istic about them. The most common and obvious form of discrimination is against women. In
many societies, it is believed that women are not as strong or capable as their male colleagues
and so they do not deserve to be paid equally. Other common basis of discrimination include
race, religion, minority or citizenship status.

Definition: Discrimination refers to someone being treated differently or punished
because of a particular characteristic about them.

Discussion and Debate: Recognising Discrimination
Early pregnancy is a major concernin Timor-Leste. If a girl gets pregnant, she often
tries to hide it from her family and she will also drop out of school.

Even though some girls want to go back to school after having a baby, most of the
time the family and school directors do not allow it. But if the father of the baby
wants to go back to the same school, he will be allowed to continue his education.

Is this discrimination?

Why should the father be allowed to continue his education but not the mother?

Is it because the mother has to look after the child (but why shouldn’t the father also
look after the child)?

Isit because the school does not want to have a pregnant student in the classroom,
because it does not look good? But isn't the duty of the school to provide education
to everyone?

Is the school director’s decision not to let them an act of discrimination?

Girls have a right to continue going to school after having a baby. In our society,
there is a belief that once girls or women have a baby, they need only to take care
of them. These social norms influenced the school director’s decision as well as
the family, which prohibited the young mother to re-enter the school. Thisis an ex-
ample of challenges girls face in access to education and the different treatment
between girls and boys.
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1.2.4 Purpose 3: The Rule of Law

Human rights are legal rights, but they can only be ensured when there is a fair, working legal
system. The existence of a fair legal system can only occur if the society is based on the idea of
the rule of law. In order to enforce human rights, systems need to be in place allowing citizens
to seek justice.

SUniversal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(1II) (UDHR), art 1.



Living in a society which is based on the rule of law means that:

« Everyone will be judged and protected by the same law.

« Everyone will be equal before the law.

« Everyone will have the same protection before the law.

« Legalrules will be public knowledge without 'secret’ understandings that only selected
individuals know.

« Individuals will have the right to find assistance to understand the law.

The rule of law guarantees a just and fair system which protects people and their property,
keeping them safe. The main elements of the rule of law are that everyone is equal before the
law and nobody should be able to escape the effects of the law. However, in some cases certain
people escape legal punishment; for example, the wealthy, politicians and senior government
officials sometimes avoid punishment for crimes or corruption. The law should not exist to
protect or benefit a select group of people.

Equality before the law also means equal protection under the law for everyone. Unfortunate-
ly, there are many who are not protected by the police, but in some cases are actually abused
by them, such as migrant workers or women who have reported domestic violence. In some
countries, if a teacher hits a young student this may not be against the law and the student is
not protected from this violence. However, in all Southeast Asian countries if a student hits a
teacher this would be considered a crime and the police would protect the teacher. It seems
unfair that if a teacher hits a student the police may do nothing, but if a student hits a teacher
they may be punished by the law. The law here is not equally protecting the student, as it only
protects the teacher. This different treatment is unfair, as the law should protect both teacher
and pupil equally.

Another feature of the rule of law is that all people should have access to the legal system and
be provided with an understanding of how that system works and what it can and cannot do.
This may be achieved through legal assistance or legal aid, or ensuring the information is freely
available.

1.3 HUMAN RIGHTS LAW: RIGHTS AND DUTIES

The power of human rights comes from the fact they are backed up by law. The idea that human
rights are universal and morally good is not enough to enforce them. They are understood as
laws which are protected by legal bodies, which discourages people and organisations from
breaking them. The section below details the important features of human rights as law.

1.3.1Human Rights Duties

For every human right there is a duty bearer who has a duty to ensure that right is respected:;
duty bearers have duties and obligations towards the rights holder. Duty bearers can include
the government, people, corporations, universities, hospitals and so on. The duty bearer and
the rights holder are in a relationship, because when the rights holder claims a right, the duty
bearer must act in some way.

It is important that individuals themselves realise their role as duty bearers; parents have ob-
ligations to their children, teachers to their students and friends to each other. Many of these
duties are only social or moral in nature, as discussed above. However, important duties, espe-



cially human rights duties of individuals, are detailed in criminal law. If a person violates anoth-
er's right to property, right to practice religion, right to privacy or freedom of movement, the
duty bearer is committing a crime.

The most important duty bearer is the state, which has the legal obligation to uphold rights
in treaties. States’ duties are clearly outlined in various human rights treaties. The duty can
be defined in two ways. Firstly, many rights require someone or something to provide a good,
service or other activity (for example, building schools and hospitals so that children receive
their right to education or healthcare). This is called a positive duty: a duty to do something.
Secondly, the duty may be to simply not interfere, or to ensure individuals are free from some-
thing - for example, there is a right not to be tortured or to speak freely without government
interference - which requires the state to refrain from a particular action. This is called a neg-
ative duty. Negative duties limit the power and activity of the state and call on it to be passive
when, for example, someone is trying to express their opinions or religious beliefs.

However, some rights can contain a mixture of positive and negative duties. For example, free-
dom of movement requires both negative duties, so that the state does not prevent individuals
moving around the country, but also positive duties requiring it to make the movement possi-
ble - by providing public transport, maintaining roads or building ramps so wheelchair users
get access to buildings.

1.3.2 Vertical and Horizontal Protection

States have legal obligations not to violate a person’s right, which is clear from human rights
standards. However, what if a non-state party violates aright? For example, if a company takes
someone’s land from them, a factory pollutes a river or a husband hits his wife? These cases
are not related to the state but involve an individual seeking protection from, or requiring a
service from, other people, corporations or groups. This is called horizontal protection. There
is a difference between being protected from, or requiring a service from, the state - which is
called vertical protection - and being protected from, or requiring a service from, other peo-
ple, corporations or other groups - which is called horizontal protection. Human rights are
primarily about vertical protection, that is protecting the person from the power of the state,
but recently there is an awareness that horizontal protection is increasing in its importance.
Horizontal protection should be guaranteed through the state writing laws against the actors
violating other’s human rights, and having bodies who protect people’s rights, such as the po-
lice, welfare organisations and the media.

1.3.3 State Duties: ‘Respect, Protect and Fulfil’ and ‘Promote, Protect and Prevent’

There have been attempts to define more clearly what states should do to ensure people get
their human rights. This has been detailed in two related, but different, statements from the
UN. First, it was declared that states should respect, protect and fulfil’ rights:

« Respect: States should ensure human rights are taken seriously and recognise those
rights.

« Protect: States should ensure there is a working legal structure and protection mechanism
to protect individuals from violations by non-state actors (horizontal protection).

« Fulfil: States should ensure that individuals who have so far not gotten all their rights -
for example, children not yet attending school - will in future have these rights fulfilled.

10



It was later realised these activities could be better designed to ensure states are doing all
they can to ensure their citizens are getting human rights. So, during the 1990s, a new list was
introduced with ‘promote, protect and prevent”:

« Promote: The duty to respect’  does not ask the states to do much. Respect is more of
an attitude than an action. The new action to ‘promote” human rights requires states to ac-
tively reach out and plan human rights education, including building awareness, introduc-
ing rights to improve the legislature, mainstreaming initiatives and teaching human rights
in universities.

« Protect: (same as above).

« Prevention: States should ensure they do more than just respond to violations after
they occur. Rather, they should have policies and plans in place to avoid such violations
occurring; for example, human rights education, better trained police or publicising laws.

Both ‘respect, protect, fulfil'and ‘promote, protect, prevent’ provide useful summaries of what
is expected of states, and also what human rights actors should be working on.

1.4 CATEGORIES OF RIGHTS

Predominantly, human rights come from international treaties which have defined a number of
categories of rights. It isimportant to describe these categories because the rights and duties
are slightly different for each of them. However, each category is an important part of an indi-
vidual's human rights. You will learn more about these rights in the following chapters.

Fundamental Rights

These are considered the most important rights, and they include freedom from slavery and
torture, the right to life, non-discrimination and the idea that everyone is born equal. Regard-
less of the situation, no state canignore or violate these rights.

Rights in the Legal System
Legal rights are in place to guarantee individuals enjoy an equal legal identity and that the legal
system is based on the idea of true justice.

Civil Rights
Civil rights protect an individual's personal liberty and ensure liberties such as freedom of ex-
pression, conscience, speech, religion, expression and movement.

Political Rights
Political rights allow individuals to participate in politics and ensure a fair political system which
includes the right to vote, the right to be a politician and the right to join a political party.

Economic Rights
Economic rights ensure an individual's economic welfare. The main economic rights include
the right to work, the right to get welfare and leisure rights.

Social Rights
Social rights are the rights to government services such as health and education. They are also
rights to basic necessities such as food, water, housing and clothing.



Cultural Rights
Therights for a person to participate in their culture can be divided into three elements: rights
to language, religion and cultural activities.

Discussion and Debate: Assessing the Categories of Rights in Timor-Leste
Take another look at Section 1.4 Categories of Rights. Not all countries are good
in every category, particularly developing countries like Timor-Leste. How would
you assess our country in these categories: what rights are well protected and
what rights are not?

Discuss which categories of rights are strongly enforced and which ones are
weak in Timor-Leste:

Fundamental rights: right to life, freedom from torture, freedom from slavery.
The court system: right to a fair trial, equal before the law, no unfair detention.
Civil freedoms: freedom of expression, religion, movement. Rights to privacy
and right to be a citizen.

Political rights: to vote or join political parties.

Economic rights: right to work and right to welfare when there is no work.
Social rights: housing, food, water, health and education.
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1.4.1 The Separation and Unification of the Categories of Rights

Dividing rights into these categories is useful because each category is slightly different in the
nature of the rights and the duties. For example, fundamental rights have the power of interna-
tional law to enforce them, which civil freedoms mostly do not, social rights detail government
services and are not immediate like civil rights, and cultural rights will mainly target minori-
ty groups. However, there is also a danger in separating these rights into categories because
some governments may favour some categories and ignore others, or they may selectively
choose which category of rights to support.

For much of the period between 1950 and 1990, the major division has been between those
countries which support civil and political rights against those supporting economic and social
rights. As a result, these categories have been seen as separate and distinct. This coincided
with the Cold War, when the world was divided ideologically between western countries sup-
porting liberal capitalism and communist countries (such as China, the Soviet Union and Viet-
nam)who supported communist political systems. There was a tendency for western countries
to support civil and political rights and for communist countries to support economic and so-
cial rights.

This can be seen in Southeast Asia where countries such as Singapore and Malaysia have fa-
voured economic and social rights over civil and political ones. In these countries everyone
has good access to health and education, many people have good jobs and may be richer than
people from Laos, Timor or Cambodia. However, political rights in these countries are limit-
ed. Singapore is known to have little freedom of expression, because the government does
not recognise many political rights. This debate relates to what has been known as the Asian
values debate: that Asian governments think that people should not criticise the government
if they provide good social services. The action of giving priority to one set of rights has been
strongly discouraged since the 1993 Vienna World Conference on Human Rights where it was
argued that all rights should be treated the same.
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1.4.2 Vienna Declaration and Programme of Action

The second World Conference on Human Rights in Vienna in 1993 and its outcome document,
the Vienna Declaration and Programme of Action (VDPA)® brought an important evolution in
human rights. The VDPA revolutionised the understanding of human rights: it was an attempt
to codify the concept of ‘all human rights for all'. It declared that the protection of human rights
should be a legitimate concern of the international community and that protection of these
rights was not exclusively a national matter. It also showed that there cannot be rights without
democracy, democracy without development and development without human rights.

A major concept proposed by the VDPA was that human rights are indivisible, interdependent,
and interrelated. This means that human rights do not exist as separate categories, but form
one single group of interrelated categories of human rights.

« Indivisible means that a government cannot divide up rights and only choose specific
categories. A government must take human rights as a whole and not just address sep-
arate categories.

« Interdependent means each category of rights does not work independently: civil rights
often depend on social rights, which may depend on political rights, which may depend
on economic rights. For example, the right to education (a social right) depends on
freedom of movement to reach school (a civil right), but movement depends on having
enough money for a bus ticket (an economic right). To ride the bus, one needs to be
healthy (a social right), but being healthy may depend on demanding that the govern-
ment ensures people’s right to healthcare (a political right).

« Interrelated means many rights are related to each other across categories. For exam-
ple, the right to assemble (a political right) also includes the right to join a trade union
(an economic right) and a right to be part of a minority group (a cultural and civil right).
Similarly, the right to have children is both a civil and a social right (as is the right to
healthcare). This inter-relationship clearly shows that rights relate to and re-enforce
each other.

Since the VDPA, it is expected that all countries equally recognise all rights. While countries
may agree to thisin principle, it not always true in practice. Some countries have a poor record
providing social services, other ones do not recognise political freedoms or fair trials.

®Adopted on 25 June 1993.



Case Study: Interrelated Rights

If a student goes to university, they do not just rely on one category of rights,
but all rights must work together, so the person can be educated at university. A
country cannot decide to only recognise some categories of rights, but it must
seerights as interrelated and interdependent.

To go to a university, every category of rights may be relevant to the student:

Fundamental rights: the student should not be discriminated against in being
selected to go to university nor discriminated while learning in the classrooms.

The court system: the right for the university campus to be safe and protected
by the police. The right to use the courts if treated unfairly by the university or if
the university does not allow the student to seek justice.

Civil freedoms: freedom of movement to get to university, freedom of expres-
sion in the classroom.

Political rights: the right to join student political groups and to vote for student
presidents.

Economic rights: the right for the student or their family to earn enough money
to go to university.

Social rights: the right to food at university and the right to education to have a
university.

14



CHAPTER SUMMARY AND KEY POINTS

What are Human Rights?

Human rights are the rights a person has just by being human. These rights start from birth and
cannot be taken away. Other rights, like student rights or citizen's rights, need to be earned or
can be lost, so they differ from human rights.

Human rights are enforced by law, so they are legal rights. They are also seen as moral and help
a society work better, so they are both moral and social rights. Human rights place duties on
states to protect people inside their country. However, people, businesses, universities and
armies also have obligations to not violate other people’s rights.

Religions, cultures and societies all have rights-based values about the treatment of human
beings.

For some cultures it was seen to be part of a ‘natural law,” but mostly human rights are now
seen as arights written into law.

Fundamental Concepts
Human rights are in a special category because these rights are universal (everyone has them),
inalienable (they can't be lost), and inherent (someone gets them from being born human).

Humanrights are about ensuring people lead a life of dignity, so they are respected and treated
well, especially by the state. Also, they ensure people are treated equally, so that people are
not treated differently.

Human Rights Law

The aim of human rights is to ensure people can live in a society that obeys the rule of law.
In order to achieve this, individuals must know the law and the state must ensure these laws
are respected and protected by the police and judges, and that the law regards everyone as
equal. These are some of the duties a state must do to ensure people get their rights. Most in-
volve protecting people from the power of the state (vertical protection), but people must also
be protected from having their rights violated by other individuals or organisations (horizontal
protection). To do this states must respect, protect, fulfil and ‘promote, protect, prevent’ hu-
man rights.

Categories of Rights

For much of the modern history of rights, countries favoured one category over another, and
there have been many arguments which category is more important. This was caused in part
by the Cold War, but also human rights theorists themselves considered rights were different
in nature. However, since the Vienna Declaration and Plan of Action in 1993, it has been accept-
ed by both states and human rights actors that all the categories are indivisible (a category
cannot be forgotten or ignored), interrelated (categories are connected) and interdependent
(categories rely on all other categories).
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2.1INTRODUCTION - HUMAN RIGHTS STANDARDS

The term 'human rights standards’ refers to the level or quality of life that must be met under
human rights treaties and corresponding domestic laws. For example, ‘standard of living' refers
to the level at which people live a life of quality; human rights standards of living are the nec-
essary things (such as sustainable food, clean water or adequate housing) so that people can
live a life of dignity. Human rights standards should be seen then as minimum standards which
people have aright to and which states can ensure. As it is sometimes expressed, humanrights
are like a floor, and not a ceiling: they define the bottom level and not the top.

When the international human rights system was started by the United Nations (UN), it set in
motion a number of activities which have been expanding over time: developing a set of stand-
ards defining human rights; building a number of bodies to monitor human rights; and provid-
ing ways to respond to states which violate those rights. International human rights standards
are defined and detailed in international treaties. These treaties establish rules and standards
for how states should treat people and how people should treat one another. However, the in-
ternational treaties cannot be forced upon a state. The act of agreeing to a treaty is almost
always voluntary. In other words, a state must willingly agree to and assume the obligations of a
treaty. Once a state agrees, itis called a‘state party’to the treaty and is considered responsible
for any consequences which may happen if it does not fulfil the obligations of the treaty.

Table 2-1: Ratification of Conventions by Timor-Leste

Treaty Signature Date Ratification Date
Convention against Torture and Other Cruel In- | - 16 April 2003
human or Degrading Treatment or Punishment

(CATY)

Optional Protocol of the Convention against | 16 September 2005 -
Torture (CAT-0OP)?

International Covenant on Civil and Political | - 18 September 2003
Rights (ICCPR)?
Second Optional Protocol to the International Cov- | - 18 September 2003

enant on Civil and Political Rights aiming to the ab-
olition of the death penalty (CCPR-OP2-DP)

Convention on the Elimination of All forms of | - 16 April 2003
Discrimination against Women (CEDAW )

International Convention on the Elimination of | - 16 April 2003
All Forms of Racial Discrimination (CERD)?

'Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted 10 De-
cember 1984, entered into force 26 June 1987) 1465 UNTS 85 (CAT).

2 Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment (adopted 18 December 2002, entered into force 22 June 2006) 2375 UNTS 237.

% International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976)
999 UNTS171(ICCPR).

“Second Optional Protocol to the International Covenant on Civil and Political Rights, aiming at the abolition of the
death penalty (adopted 15 December 1989, entered into force 11 July 1991) 1642 UNTS 414.

® Convention on the Elimination of All Forms of Discrimination Against Women (adopted 18 December 1979, en-
tered into force 3 September 1981) 1249 UNTS 13 (CEDAW).

8 Convention on the Elimination of All Forms of Racial Discrimination (adopted 7 March 1966, entered into force 4
January 1969) 660 UNTS 195 (CERD).



International Covenant on Economic, Social and | - 16 April 2003
Cultural Rights (ICESCRY

International Convention on the Protection of | - 30 January 2004
the Rights of All Migrant Workers and Members
of their Families (CMW)?

Convention on the Rights of the Child (CRC)® - 16 April 2003

Optional Protocol to the Convention on the |- 2 August 2004
Rights of the Child on the Involvement of Chil-
drenin Armed Conflict (CRC-OP-AC)®

Optional Protocol to the Convention onthe Rights | - 16 April 2003
of the Child on the Sale of Children, Child Prosti-
tution and Child Pornography (CRC-0P-SC)"

As can be seen from the table, Timor-Leste has voluntarily agreed to most human rights trea-
ties. Also, by looking at the dates, it shows that Timor-Leste agreed to these treaties very soon
after becoming a country. However, Timor-Leste has not agreed to a treaty for over 15 years,
and is still to recognise the right of people with a disability and enforced disappearance. You
will learn more about the challenges in the adoption of the Convention on the Rights of Persons
with Disabilities' in Chapter 7.

| _J¥ Discussion and Debate:
If Treaties are Legally Binding, How Can States Violate Human Rights?

Treaties are legally binding on states, meaning that there are sanctions on states if
they do not abide by these treaties. But human rights are violated all the time and
states do not seem to face punishment for this. Does this mean that human rights
are nice to have but ultimately meaningless?

While itis true that states may get away with violating human rights, it does not mean
that there is no purpose to them. All treaties, because they are part of international
law, are more difficult to enforce. A treaty is an agreement between states, and if
other states are not interested or ignore how Timor-Leste abides by human rights,
then little can be done. But other states are interested and do follow human rights
in the country, especially when these states are meeting at the UN. Also, when a
treaty is ratified, citizens in Timor-Leste (and this includes university students) can
pressure the government to respect humanrights. Though these actions do not have
a lot of power to force the Timorese government to comply with human rights, they
can make a difference.
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7 International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into force 3
January 1976) 993 UNTS 3 (ICESCR).

8 Convention on the Protection of the Rights of All Migrant Workers (adopted 18 December 1990, entered into force
1July 2003) 2220 UNTS 3 (CMW).

% Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990) 1577
UNTS 3(CRC).

10 Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict
(adopted 25 May 2000, entered into force 12 February 2002) 2173 UNTS 222.

"Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child
pornography (adopted 25 May 2000, entered into force 18 January 2002) 2171 UNTS 227.

2Convention on the Rights of Persons with Disabilities (adopted 13 December 2008, entered into force 3 May 2008)
2515 UNTS 3(CRPD).
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é’ Definition: International Legal Documents

All treaties (covenant, convention, charter and protocol), regardless of their name,
have the same legal obligations and authority.

a Definition: Non-Binding International Agreements
7

Treaties are legally binding, which means states can face some penalties if they
do not comply with the treaty. There are other types of international documents
signed by nations, which are not legally binding. For example:

Declaration: A declaration can resemble a treaty, but it does not have the same
legally binding obligations.

Resolution: The UN produces many resolutions on a wide range of issues. Those
coming from the UN General Assembly are non-binding. Consequently, breaking
such a resolution will not result in consequences for the state. However, a resolu-
tion from the UN Security Council can be binding and can call on states to act, or to
stop, certain activities.

Discussion and Debate: How do Human Rights Conflict with State Sovereignty?

Before international human rights law was developed, international law mostly
requlated relations between sovereign states. This principle is still strong in in-
ternational politics, and can be found in the Charter of the United Nations (the UN
Charter)®? (article 2.7) which states, ‘Nothing contained in the present Charter shall
authorize the United Nations to intervene in matters which are essentially with-
in the domestic jurisdiction of any State’. But the dividing line between domestic
issues under a state’s sovereignty and international human rights standards man-
aged by the UN is an area of much debate in human rights. There is also no simple
dividing line between what is purely domestic and what is international. In deter-
mining what health services they can provide, deciding what is free speech or at
what age children can face criminal punishment, it is up to the state.

Butin other cases, the state does not have a choice. For example, if a country pass-
es alaw forbidding girls from going to school, can other states or the UN intervene?
On the one hand, if a government is democratically elected by its people to govern,
it should have the authority and legitimacy to decide domestic policy. On the other,
by agreeing to a human rights treaty, the state has agreed that it will not allow dis-
crimination based on sex. So, in this case, itis clear that the international standards
would overrule the state’s sovereignty and say that girls should be equal to boys in
their access to education.

States will often argue their interpretation of human rights is their sovereign right.
In some cases, this may be true. But also, in other cases there may be clear interna-
tional standards which they are ignoring. The task of decidingwho is correct can be
done by UN human rights bodies or national human rights institutions.

2.2 PUBLIC INTERNATIONAL LAW: THE BASICS

Human rights are part of both national level laws (domestic law) and in international law
(for example in treaties). At the international level human rights laws are a part of public



international law (PIL), which deals with the structure and conduct of sovereign states and
international organisations. Though much development of human rights standards happens at
the international level, they are usually enforced at the national level. A main distinction between
national and international laws is related to how the laws are written and how they are enforced.

Domestic laws are written by the legislative body (like a parliament), accepted by the executive
body and implemented by the judiciary. Here is a simple example: a parliament makes a law,
the police arrest anyone who breaks the law and the courts decide if the person is guilty or
innocent, punishing the person if they are found guilty. In international law states write the law
themselves and they are the main subjects of it. If a state wants no part of the law, there is little
anyone can do to force them to agree to it. However, there are some international laws, such
as customs (detailed next) which states have to obey. The international legal system is pre-
dominantly voluntary in nature. Enforcing international laws is more difficult than national laws
because there is no equivalent international police force which protects the law and ensures
compliance. While domestic law can work through powerful institutions (such as the police
and the courts), international law can only be enforced if a strong state can encourage or force
other states to comply, or if the UN takes actions such as sanctions.

International law is also more open to interpretation and negotiation because, as states write
the laws themselves, they can also interpret it themselves. For example, while all states see
child marriage is wrong, the interpretation of a child marriage (is it when someone under 18,
or 15, or 13 gets married?) is up to the state. Generally speaking, in international law there is no
single law-making body (like a parliament), neither is there a powerful enforcer of the law (like
a policeman) or a court where all disputes must be referred to. Though these two systems of
law do differ significantly, they do interrelate. Domestic laws can influence international laws,
although, more commonly, international law influences domestic law.

! Discussion and Debate: Differences Between International Standards and
42 Timorese Law

In the table below you will see that sometimes Timorese standards match inter-
national standards and sometimes they are different. Discuss in groups why you
think this is the case?

For example, why do you think that according to international standards, the le-
gal age to marry is 18, while in Timor-Leste people can get married at a younger
age?

Is it just to consider them criminally responsible at 167

| Timor-Leste | International standards

17 years old 18 years old
Age at which can marry If 16 years old, with parental
consent
Age of criminal responsibility | 16 years old Suggest age of 15 years old

Age 6-17(class 9 or until 17 | 5-11years old, though in many

R el S e years old) countries it is 5-15 years old
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2.3 THE SOURCES OF INTERNATIONAL LAW

The source of domestic law is most commonly the parliament, which makes the laws. In
international law there is more than one source of law. So far, the discussion has concentrated
on treaties as the main source of international law, though the use of treaties to define
international law is a recent phenomenon (post World War Il). There are four sources of
international law:

2.3.1 Treaties

Treaties are agreements between states. They usually occur in written form and are created
after negotiations between states. Once a state has agreed to be a party to a treaty they must
obey the rules within it. However, only parties to a treaty are bound by its rules. A bilateral
treaty occurs between two states. A multilateral treaty occurs between more than two states.
A major role of the UN has been to draft such treaties which individual states are then invited
to sign (for example the nine human rights treaties).

2.3.2 Custom

Customary international law or ‘custom’is an unwritten form of law which is created after years
of state practice. States around the world may behave a certain way for centuries and, after
a period of time, accept that the practice is legally binding. When this happens a customary
international law is created and it becomes binding on all the states in the world. For example,
the practice of diplomacy was primarily custom until these laws were converted to a treaty in
the 1960s. Another example of custom is how states treat visiting heads of state. States do not
arrest visiting presidents or prime ministers. There is no existing international law or treaty
preventing this, but this has been the practice for centuries. Some human rights laws can also
be considered customary, such as not sending back a refugee to the country he or she is es-
caping from, the prohibition of slavery and the right to life. Customs have a broader effect than
treaties because once a custom has been established and confirmed, it becomes binding on
all the states (that act according to the custom), unlike treaties which are only binding on its
parties.

2.3.3 General Principles of Law

International law also includes general principles of law, which are parts of the law so com-
monly used in national systems that they are expected to be part of international law as well.
These include most of the standards of a fair trial such as the right to a defence, to access a
court and to the presumption of innocence. Custom and general principles ensure that even
if a state has not agreed to any human rights treaty, or if a person falls outside any jurisdiction
(for example, they are in the middle of the ocean), there are still laws. This means practices as
slavery, torture or murder are considered illegal no matter what. Custom and general principles
are also important for human rights defenders in states which have agreed to very few human
rights treaties. Human rights defenders cannot ask a state to meet treaty standards, but they
can instead ensure that human rights which are part of customary law are protected.



Focus on General Principles of the Law

0

The impartiality of judges and the presumption of innocence are two examples of
general principles which exist in courts around Southeast Asia. These two standards
can be found in humanrights treaties and in the Timor-Leste constitution(section 34
for presumption of innocence and section 132 for impartiality).

The law in Timor-Leste should be based on these principles, even though the consti-
tution only talks about these principles in relationship to criminal law. So for exam-
ple, it can be argued that judges in family courts should not be biased and people who
may face sanctions in immigration law should have the presumption of innocence,
even though the constitution may not recognise this.

FOCUS ON

2.3.4 Judicial Decisions and Teachings of International Law

A final source of international law comes from judicial decisions and the teachings of inter-
national law. Judicial bodies can include international courts such as the International Court
of Justice (ICJ), the International Criminal Court and human rights treaty bodies (discussed
in Chapter 4). It must be noted here that judicial bodies in international law are very different
from those in domestic law. If a person is accused of violating a domestic law, he/she will be
taken to court and face judgment there. International courts, however, are voluntary in nature;
states have to agree to be bound by a court’s rulings before a court can even have jurisdiction
over them.

The emergence of international human rights law has changed the landscape of international
law. Before, international law basically consisted of the rules that states placed on one anoth-
er. However, humanrights law regulates state behaviour inside its own borders. It introduces a
new set of principles and standards for states. For example, when international human rights
were first introduced in the 1940s many states openly practiced discrimination based on race.
But when human rights are recognised states can no longer treat people differently because of
their ethnicity. Some states like South Africa which had apartheid, or Australia, which did not
give itsindigenous Aboriginal people many rights, were pressured to change their internal laws
to comply with international standards. For South Africa this took decades of pressure eventu-
ally eliminating apartheid13 in 1994, which Australia changed its laws in the 1960s.

“BApartheid, alaw that governed relations between South Africa’s white minority and non-white
majority, characterised by racial segregation and political and economic discrimination against
non-whites.
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[ ]} Discussion and Debate: Who Interprets Human Rights Principles?

The exact interpretation of some human rights is open to argument. On one
hand, the legal system expects the interpretation of rights to be determined by
treaties and international legal mechanisms, such as the ICJ or the UN human
rights treaty bodies. Moreover, how a state interprets, for example, freedom of
expression, is in practice largely determined by the state itself. Standards of
freedom of expression vary greatly even throughout Southeast Asia, especially
on expression of a political nature.

Who should be given more power to interpret human rights: the state or the in-
ternational community? If interpretation is left up to states, they could weaken
their commitment and duties by using excuses such as culture or the econo-
my. On the other hand, a universal interpretation from the international system
may not take into consideration the social, cultural and economic variations of
different states. Should one body be given the power of interpretation, or can
there be a balance between a state and the international bodies?

2.4 BACKGROUND TO THE DEVELOPMENT OF INTERNATIONAL HUMAN RIGHTS
STANDARDS

Before the emergence of the UN, people’s rights existed mostly at the national level where
states, for example, the United States of America, the former United Socialist Soviet Republic,
Portugal or Netherlands, protected people’s rights at the national level. This was mostly done
through constitutional rights. There were some protections of rights at the international lev-
el, but this was much less developed than the domestic laws. The international human rights
standards which exist today were developed over time by:

« Treaties on the slave trade and slavery dating from the early 1800s.

« Humanitarian provisions in the Geneva Conventions and laws of armed conflict dating
from the 1860s.

« Provisions on specific minority rights in peace treaties that ended World War | in Europe.

- Worker’s rights developed by the International Labour Organization (ILO) starting from the
1920 ILO Constitution.

« Customary practices on protecting refugees.

One of the earliest objectives of the UN when it was founded immediately after World War Il in
1945 was to establish a basis for international human rights. To do this they used both existing
rights found in national constitutions and international standards found in custom and interna-
tional treaties.

2.4.1 The Universal Declaration of Human Rights

The UN Charter, which is like the constitution of the UN, states that the UN must work toward
ensuring world peace by establishing conditions where states can keep friendly relations. To
ensure these conditions, the UN would carry out important work in responding to threats to
international peace and security, ensuring the economic and social development of member
states, and establish human rights and fundamental freedoms.



While the UN Charter does not specifically define human rights, the UN gave itself this task by
appointinga Commission on Human Rights(the Commission)to draft the Universal Declaration
of Human Rights (UDHR).14 To do this, the Commission, led by Eleanor Roosevelt, met over a
period of about two years to draft the document which later became the UDHR. The people
working on the draft came from around the world. There were lawyers, diplomats and govern-
ment officials from countries such as Chile, Philippines, France, Canada, Lebanon and China.
The drafting was done by first compiling a set of rights from national constitutions, domestic
laws, religious and philosophical commentary, and other expert input from around the world.
This compilation was then discussed and modified by the 15 country members of the Commis-
sion. The UDHR was adopted by the General Assembly on 10 December 1948, which has since
become known as Human Rights Day.

The final document that was presented as a declaration to the UN General Assembly contains
30 articles which form the backbone of human rights today. The UDHR, however, is not a treaty
which is binding on states, although many have argued that it has gained a status equivalent to
a treaty. With the adoption of the UDHR, a universally accepted list of rights which states must
recognise as universal human rights was introduced.

As the very first universal human rights document, the UDHR has an important place in history
and in human rights law. It provides details on the universal rights that all states must agree
to if they wish to be considered part of the international community under the UN. Second,
the UDHR brings together many different types of rights. It includes legal rights, civil rights,
economic rights and so on. Previously, human rights was divided into different areas such as
minority rights or abolishing slavery, but now they form a single category. An examination of
the UDHR shows how rights are categorised and ordered - the rights and freedoms presented
in the UDHR follow a progression: from fundamental rights, through civil and political rights,
to economic, social and cultural rights. Finally, the UDHR started a movement towards human
rights becoming legally binding. Eventually the UDHR would become two separate legally bind-
ing treaties: the ICCPR and the ICESCR. These treaties are discussed in the next chapter.

List of Rights in the Universal Declaration of Human Rights

Article 1 Everyone is born equal

Article 2 Freedom from discrimination

Article 3 Right to life, liberty, personal security

Article 4 Freedom from slavery

Article 5 Freedom from torture and degrading treatment
Article 6 Right to recognition as a person before the law

Article 7 Right to equality before the law
Article 8 Right to remedy by competent tribunal

Article 9 Freedom from arbitrary arrest, detention and exile
Article 10 Right to a fair public hearing
Article 1 Right to be considered innocent until proven guilty

Article 12 Freedom from interference with privacy, or reputation
Article 13 Right to free movement

Article 14 Right to asylum

Article 15 Right to a nationality and the freedom to change it
Article 16 Right to marriage and family

Article 17 Right to own property

“Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(ll1)(UDHR).
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Article 18 Freedom of belief and religion

Article 19 Freedom of expression and information
Article 20 Right of peaceful assembly and association
Article 21 Right to participate in government and in free elections

Article 22 Right to social security

Article 23 Right to work and to join trade unions

Article 24 Right to rest and leisure

Article 25 Right to adequate living standards, including healthcare, food, housing.
Article 26 Right to education

Article 27 Right to participate in the cultural life of a community

Article 28 Right to a world where human rights are protected

Article 29 Community duties essential to free and full development
Article 30 Duty not to use rights to interfere with others

2.5 CREATING TREATIES: AN OVERVIEW

Treaties create legally binding obligations on states under international law. So, how is a hu-
man rights treaty created? The first stage is the lobbying process where interested parties
(often a mixture of states, international organisations and civil society) gather to plan and lobby
for a set of rights. For example, before the treaty on children’s human rights was introduced,
various states that supported the idea, together with such organisations as Save the Children
and UNICEF, began to lobby states for support. During the next stage, the UN agrees to take
on this project of creating a treaty, then begins the process of deciding what rights should be
included in the treaty and how these rights or standards should be defined. This is when the
drafting process actually begins.

Next, a working group is established to write the treaty consisting of state representatives and
international lawyers from the UN. It is becoming more common now to allow input from non-
state actors such as non-governmental organisations in drafting the treaty. The treaty-making
process culminates when it is adopted by the General Assembly and countries vote to accept
the final wording of the document. However, this does not actually turn the document into an
international law. Rather, it approves the final version of a treaty to which states may voluntar-
ily agree to. The treaty is then open for signature, which allows any member state of the UN, by
signing the treaty, to initiate the process by which it will become law in that country. The state
is only properly legally bound to the treaty when it goes through a process called ratification.
The process of ratification varies greatly between states. Most states in Southeast Asia re-
quire the treaty to be approved by a majority of legislative assembly.

ﬁ Focus on: Ratification Process in Timor-Leste

The formal procedure of how a treaty is ratified in Timor-Leste starts with the Council
of Ministers (made up of the government’s ministers)approving the treaty to be signed
authorising the Ministry of Foreign Affairs and Cooperation to sign the treaty, normally
through a government resolution. Once this is done, the Directorate Legal Affairs and
Treaties, which is in the Ministry of Foreign Affairs, then starts the process of having
the treaty approved by the parliament. A draft resolution, accompanied by the text of
the convention, is sent to the National Parliament for approval. At the parliament the
resolution and issues around the treaty are debated and eventually approved. The final
approved document is sent to the president who will organise for its publication in the
National Gazette (Jornal da Republica), at which point it is law in Timor-Leste.



The ratification of treaties by Timor-Leste is different than in most countries. While the ta-
ble shows the dates of ratification of the international treaties as 2003 or 2004, human rights
did exist in Timor-Leste before. During the colonial period, if Portugal had ratified any human
rights treaties, they would have also been valid in Timor-Leste, because it was a Portuguese
colony. However, at that point in time Portugal had not ratified any treaties, so no treaties ex-
isted in Timor-Leste. After Timor-Leste was occupied by Indonesia in 1975, the treaties which
Indonesia ratified existed also in Timor-Leste. Those were CEDAW, CRC, CAT and CERD, al-
though the last two were ratified only in the last two years of Indonesian rule in Timor-Leste.
When Timor-Leste gained its independence, it did ratify these treaties. However, they were
already in existence in the country, because one feature of human rightsis that once a treaty is
ratified, it cannot be undone, it is ratified forever.

ﬁ Focus on: Implementing International Laws in Timor-Leste

How international law is implemented in Timor-Leste is outlined in the consti-
tution which says that the principles of international law are accepted by the
country (which relates to the source of international law, discussed above), but
that the rights contained in international treaties have to be approved, ratified
and published in the National Gazette before they come into force as law.

The National Parliament can approve and denounce (or leave) agreements and
ratify international treaties and conventions (article 95(3)f)).

The government can prepare and negotiate treaties and agreements. It can also
approve and denounce some treaties that are not the responsibility of the Na-
tional Parliament or the President of the Republic (article 115n(1)f)).

The President of the Republic has the responsibility to promulgate, or to an-
nounce, the new laws and have them published in the National Gazette (article
85a).

As an example, the National Parliament Resolution through which CEDAW was
incorporated into the Timorese legal system is National Parliament Resolution
No 11/2003, of 17 September. The text of the resolution is simple: ‘The National
Parliament resolves ... to ratify the Convention on the Elimination of All Forms of
Discrimination against Women, the text of which in the Portuguese version, it is
attached as an integral part of this resolution’.

FOCUS ON

2.5.1Reservations and Understandings

Sometimes, governments find it too challenging to implement specific human rights because
they go against certain beliefs existing in their society, or they might be too expensive, or they
may conflict with widely supported existing laws. In these cases, governments can modify the
treaty by either making a reservation (which means aright in the treaty is temporarily dropped
from the treaty, like in team sports when the reserves wait on the side lines to join the game
later). A reservation’ modifies the legal effect of an article or provision of a treaty only in the
country that makes the reservation. An ‘understanding’ is a statement that clarifies how the
state will interpret the right. For example, many states interpret the right to ‘self-determina-
tion’to only mean a right for a state to decolonise, not a right for part of a country to break off
and form a new state. Sometimes states use reservations and understandings to fundamen-
tally weaken a treaty, which should not occur. As an example, some states make reservations
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and understandings that women'’s rights do not apply to religious values, so any discrimination
in religion against women is not considered discrimination. When monitoring a state’s human
rights record these reservations are often discussed and the state is urged to drop the reser-
vations. Reservations should not be considered a weakness in the treaty system, as they may
give confidence to states to become state parties before they are ready, and give time for them
to work on legal and social changes so they can eventually drop the reservations and comply
with all the rights.

There are currently nine international human rights treaties which have passed through the
entire treaty process. Six of the nine treaties have optional protocols, which are separate but
linked treaties that add something to the original treaty, either additional rights or a mecha-
nism to help protect these rights, such as those allowing investigation or complaints.



NINE CORE INTERNATIONAL TREATIES
(in order of when they came into force)

(1). International Convention on the Elimination of All Forms of Racial Discrimination
(CERD).Adopted 1966. Into force 1969.

(2). International Covenant on Economic, Social, and Cultural Rights (ICESCR).
Adopted 1966. Into force 1976. Optional Protocol (OP): Individual complaints. Adopt-
ed 2008. Into force 2013.

(3). International Covenant on Civil and Political Rights (ICCPR).
Adopted 1966. Into force 1976.

OP: Individual complaints. Adopted 1966. Into force 1976.

OP: Death penalty. Adopted 1989. Into force 1991.

(4). Convention on the Elimination of All Forms of Discrimination against Women (CE-
DAW).

Adopted 1979. Into force 1981.

OP: Individual complaints. Adopted 1999. Into force 2000.

(5). Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT).

Adopted 1984. Into force 1987.

OP: Investigation and visits. Adopted 2002. Into force 2006.

(6). Convention on the Rights of the Child (CRC).

Adopted 1989. Into force 1990.

OP: Children in armed conflict. Adopted 2000. Into force 2002.

OP: Sale of children, child prostitution, pornography. Adopted 2000. Into force 2002.

(7). International Convention on the Protection of the Rights of All Migrant Work-
ers and Members of Their Families (CMW).
Adopted 1990. Into force 2003.

(8). Convention on the Rights of Persons with Disabilities (CRPD).
Adopted 2006. Into force 2008.
OP: Individual complaints. Adopted 2006. Into force 2008.

(9). International Convention for the Protection of All Persons from Enforced
Disappearance (ICED).
Adopted 2006. Into force December 2010.
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CHAPTER SUMMARY AND KEY POINTS

Human Rights Standards

Human rights establish a specific standard of treatment for all human beings. Standards are
found in both public international law (PIL) and domestic laws. The development of these
standards started as a reaction to the horrors of World War Il. International human rights
standards are upheld through treaties which are legally binding agreements. Human rights
standards were initially more common in domestic law, but now human rights standards are an
important part of PIL.

Public International Law: The Basics

International law and domestic law differ in many ways. Domestic law is made by the govern-
ment and enforced by courts. The subjects of domestic law are the country’s citizens, who are
not directly involved in making or enforcing the law, but are subject to that law. PIL concerns
the structure and conduct of sovereign states and international organisations. It is written by
states to manage their own conduct. Public international law comes from four sources: (1)
treaties, (2) customs, (3) general principles and (4) judicial decisions and writings on interna-
tional law. Treaties are agreements between states and usually occur in written form which
states volunteer to agree to. Once a country has agreed to be legally bound to a treaty they
become a state party to it. Customary international law is an unwritten form of law that is a
result of long established practices of states. General principles are parts of the law which are
so common in domestic law that they are expected to be part of PIL as well. Customary law and
general principles are part of PIL that do not need treaty ratification to be considered a law to
a state. Examplesinclude freedom from torture and slavery, and right to life.

Background to the Development of International Human Rights Standards

The present-day international human rights standards are mainly post World War Il, but they
are preceded by earlier agreements and treaties on subjects such as slavery, the conduct of
war and the protection of minorities. A crucial event for the development of international hu-
man rights standards was the foundation of the UN, which defined human rights as a primary
goal. The first universal document is the UDHR, which was completed after two years of draft-
ing by the Human Rights Commission. The UDHR is a declaration without official legally binding
status, though it is argued that it, or parts of it, do have legally binding obligations on member
states of the UN. The UDHR laid the foundation for the development of legally binding human
rights treaties.

The Creation of Treaties: An Overview

Treaties start when the international community sees the need for people to be protected by
international laws. The momentum may be created by interested groups such as states, in-
ternational organisations and civil society. Human rights treaties are normally drafted by a UN
body which, when completed, is opened for signature to member states. States become legal-
ly bound to a treaty when they have ratified it and it comes into force. Governments can modify
their commitment to a treaty by either making a reservation, which means they choose not to
be legally bound to the reserved article, or making an understanding that details how they will
interpret the article or right. International human rights treaties are legally binding, but only on
those states that ratify it.

31



32



The Neoliberal State Recognitior

Human rights treaties and other key resources can be

consulted at the Library of the UNTL Human Rights Centre

b Focus on

N
é/ Definition

Discussion

™,
44

33



shaws how far we have come around the

« ~Aavancing Equailty bt also how far we stil have 1o

world In protecting human rights.

CHAPTER J

International Human Rights Treaties




35

The International Covenants: the International Covenant on Civil
and Political Rights and the International Covenant on Economic,
Social and Cultural Rights

3.1INTRODUCTION

The objective of the United Nations (UN) and the world community was for human rights to be
legally binding on all states. They needed to be legally binding to ensure states would respect
and protect people’s rights. The Universal Declaration of Human Rights (UDHR)' is a decla-
ration, which means it is not legally binding. So, immediately after it was adopted, a process
began to transform it into a treaty, incorporating it into international law. The original plan was
for a single treaty, an international bill of human rights, but for various reasons the plan was
changed and instead, two treaties were drafted: the International Covenant on Civil and Po-
litical Rights (ICCPR) (covering basically articles 1-21 of the UDHR) and the International Cov-
enant on Economic, Social and Cultural Rights (ICESCRY (covering articles 1-2 and 22-27 of
the UDHR). There were different reasons for this decision: the political divisions caused by
the Cold War (with western states favouring civil and political rights, and communist states
favouring economic, social and cultural rights). There were also legal differences between, for
example, civil rights and social rights: enforcing the freedom of movement is quite different to
the right to health.

It was decided that the two sets of rights should be enforced though different procedures. In
most cases, civil and political rights must be respected and ensured from the moment the
treaty comes into force. For example, states should not gradually introduce changes to stop
torture = they must immediately stop it. The only exception is that some rights are derogable,
which means that, under special circumstances, like a disaster or a pandemic, States do not
have a duty to enforce them. In a sense, ICCPR rights are either on or off (like when you turn on
alight, it is either on or off). However, some rights (the non-derogable ones), like right to life or
freedom from torture, must be on all the time.

f) Focus on Civil Rights

Civil rights are mainly individual freedoms for a person living in a society. The word
civil means both an ordinary person (a civilian), and it also means to be polite and
ordered, as in ‘civilised'. Civil rights are mostly about protecting an ordinary person
from restrictions or interferences from the government, such as freedoms of move-
ment, religion and expression, and the rights to privacy, citizenship and marriage.

Focus on Political Rights

Political rights are those rights which ensure people can participate in the political
process, such as voting or being a politician, or being represented by a politician. It
also includes rights around doing political activities like meeting (or assembly) and
talking (expression).

"Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(ll1)(UDHR).

ZInternational Covenant on Civil and Political Rights(adopted 16 December 1966, entered into force 23 March 1976)
999 UNTS 171(ICCPR).

S International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into force 3
January 1976) 993 UNTS 3 (ICESCR).



On the other hand, poorer and developing states may need to work gradually towards giving its
citizens full economic and social rights such as access to healthcare or ensuring high schools
are widely available. When developing nations agree to a treaty, it would be unrealistic to ex-
pect that they immediately provide rights to healthcare, education and housing on the day they
ratify the treaty. A state cannot immediately build a health or education system, it must be
given the time to do this gradually. As will be explained below, the state has an obligation to
progressively move towards fulfilling everyone’s economic and social rights.

As a result of these differences, the two treaties were drafted separately but simultaneously
adopted at the UN General Assembly (UNGA) and entered into force at nearly the same time in
1976. The process took along time - the two treaties were presented at the UNGA for signature
and ratification in 1966, after 18 years of drafting. During these negotiations many decolonising
states from Asia and Africa were involved. They brought into the UN other perspectives on
human rights. For them, the most important rights were to be free from colonialism (self-de-
termination) and to be free from racism (the elimination of racial discrimination).

3.2 THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS

The ICCPR makes civil and political rights in the UDHR legally binding. However, it is not identi-
cal to the UDHR, because it adds some rights which are not in the UDHR, such as self-determi-
nation and the prohibition of expulsion and hate speech. It also drops some rights which are in
the UDHR, such as the right to property and asylum, which does not appearin the ICCPR. There
are two Optional Protocols to the ICCPR. The first allows individuals to make complaints to
the UN Human Rights Committee and the second outlines a commitment to abolish the death
penalty.

List of Rights in the International Covenant on Civil and Political Rights

Article 1 Right to self-determination

Article 2 Right to non-discrimination for all people in the territory and jurisdiction
Article 3 Equal rights of men and women

Article 4 Derogation from state obligations to be strictly limited

Article 5 Derogation from state obligations to be strictly limited

Article 6 Right to life

Article 7 Freedom from torture

Article 8 Freedom from slavery or servitude

Article 9 No person shall be arrested or detained arbitrarily

Article 10 Everyone deprived of liberty shall be treated with respect
Article 11 No person shall be imprisoned for merely failing to pay a debt
Article 12 Freedom of movement and to leave and enter one’'s own country
Article 13 Expulsion only in accordance with law

Article 14 Right to a fair trial, equality before the law, right to presumption of in-
nocence until proven guilty

Article 15 Prohibits prosecutions under retroactive laws

Article 16 Everyone is recognised as a person before the law

Article 17 Right to privacy

Article 18 Right to freedom of thought, conscience and religion

Article 19 Right to freedom of opinion and expression

Article 20 Prohibits propaganda and hate speech
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Article 21 Right to peaceful assembly

Article 22 Right to freedom of association, including the right to join a trade union
Article 23 Right to marry, have children and be equal within a marriage

Article 24 Children have protection and the right to a nationality

Article 25 Right to take part in public affairs and to vote

Article 26 Equality before the law and equal protection of the law

Article 27 Right for minorities to enjoy their own culture, language and religion

State parties to the ICCPR are immediately obligated to respect and to ensure’ the rightsin the
treaty for all people within the territory of the state and under its power. The jurisdiction of hu-
man rights treaties is territorial, meaning that people get their rights not through citizenship,
but because they are physically present in the country. However, there are two rights in the
ICCPR which are exclusive to citizens only, that of political rights to vote in that country and the
freedom of movement.

3.3 RIGHTS IN THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS

This section briefly lists some of the important articles in the ICCPR. Many of these rights will
be discussed in-depth in later chapters of this textbook.

3.3.1Self-Determination

Thefirstarticle inthe ICCPR on self-determination isidentical to the first article of the ICESCR.
This concerns the rights for political groups to choose their own political system and to use
their own resources as they wish. Self-determination in the ICCPR and the ICESCR essentially
refer to a freedom from colonialism. They were not intended to allow freedom to indigenous,
cultural or ethnic groups to start their own countries, although this article does give some
rights to ethnic and cultural groups. This right has been extremely important in Timor-Leste's
history, which has claimed its right to self-determination at the UN and in international courts
such as the International Court of Justice while it was colonised by Indonesia. You will learn
more about it in the context of Timor-Leste in Chapter 10.

3.3.2 Non-Discrimination

All human rights treaties recognise rights to equality and non-discrimination. As was covered
in Chapter One, it is never justified nor permitted to discriminate on the grounds of race, sex,
language, political opinion and so on. The ICCPR provides a list of possible grounds of discrim-
ination, but also contains an important comprehensive formulation ‘or any other status’, mean-
ing that discrimination can come from any categorisation. An important development in this
areais the recognition that people can be discriminated based on sexuality. Sex, that is wheth-
er aperson is biologically male or female, is listed in the article, but not sexuality. The formula-
tion ‘or any other status’ allowed for this expansion.



Q Focus on: Anti-Discrimination Legislation in Timor-Leste

As a democratic country and a state party to the ICCPR, Timor-Leste guaran-
tees its citizens non-discrimination under the National Constitution(C-RDTL) on
anumber of grounds:

Article 16 (Universality and equality) ‘All citizens are equal before the law, shall
exercise the same rights and shall be subject to the same duties. No one shall
be discriminated against on grounds of colour, race, marital status, gender, eth-
nical origin, language, social or economic status, political or ideological convic-
tions, religion, education and physical or mental condition’.

Article 17 (Equality between women and men) 'Women and men shall have the
same rights and duties in all areas of family, political, economic, social and cul-
tural life'.

Article 25 (State of exception)’In no case shall a declaration of a State of siege
affect[...]the guarantee of non-discrimination'.

3.3.3 Right to Life

The right to life means the state cannot take someone’s life arbitrarily or without legal justifi-
cation. There are laws which allow the state to take someone’s life, for example with the death
penalty, in armed conflict or in self-defence. A significant change in the right to life from the
UDHR is the inclusion of limitations to the use of the death penalty in the ICCPR. The right to
life must be protected by law. Though, in reality, all states have already criminalised murder
or other actions which lead to a person’s death. The ICCPR requires states to have conditions
on the use of the death penalty: it can only be used for the most serious crimes, the sentence
must be open for appeal and a death sentence cannot be given to certain people such as preg-
nant women or children. While the article does not ban the death penalty, states can agree to
the Second Optional Protocol, which deals with the abolition of the death penalty. The Second
Optional Protocol has been agreed to by 75 states and has been in force since 1991. However,
in Southeast Asia, only Timor-Leste and the Philippines have ratified it. The Second Optional
Protocol requires states to abolish the death penalty forever.

3.3.4 Legal Rights

E, Definition: Legal Rights

Leqgal rights are the rights a person has when they seek justice from the court
system. The UDHR and ICCPR outline a number of rights people have in the court
system. These include the right to access justice, to have a fair trial and for non-
discrimination. Some of these rights are only for criminal cases (such as arrest
and the presumption of innocence). Other rights are for any court case, whether
it is in the family court or for civil cases.

A number of articles in the ICCPR ensure that the legal system is just, fair and effective. These
rights cover such concepts as equality before the law, unjust imprisonment and the right to
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competent, unbiased and fair courts. There are three main areas of legal rights: (1) rights upon
arrest and detention, (2) rights in the courtroom and (3) rights when imprisoned. Here is a short
overview of the main rights in these areas:

« Arrest: A person cannot be arrested without reason. They must understand why they
are being arrested, have access to a court and be presumed innocent until the court
decides their innocence or guilt.

« Trial: Judges in the court must be qualified and unbiased. Individuals should have ac-
cess to a lawyer, be able to cross-examine witnesses and be brought to trial within a
reasonable period of time. The accused should also have the right to challenge or appeal
a finding of the court. There should be a different trial system for children. The punish-
ment should be appropriate for the seriousness of the crime.

« Detention: Individuals cannot be detained without reason. They should be informed
about the reasons for their detention. They cannot be detained for along period without
being taken before a court. The conditions of the detention should be humane.

ﬁ Focus on: Legal rights Timor-Leste

Here are some key legal rights guaranteed to the citizens of Timor-Leste when
they are suspected of a crime:

e Anarrested suspect has the right to know why they have been arrested.
e Theyhave therighttobe free fromill treatment and torture when in detention.

® The duration of the detention is limited. After the suspect has been identified,
he or she can be detained for 12 hours, after which the suspect is released
home and instructed to wait for a written notification from the Public Prose-
cution Service regarding the next stage of the process.

e In case of a flagrante delitu (when the police directly witness an incident), the
arrested suspect can be detained for 72 hours. The police will then take the
suspect to be presented to the Public Prosecution Service.

® The government provides free legal aid.

3.3.5 Freedom of Movement

The freedom to move addresses both movement inside a country and movement between
countries. However, both have many limitations. A person has the right to leave any country,
but only the right to enter their own country. A state, for whatever reason, can refuse a non-cit-
izen entry into their country, and can even act completely arbitrarily in making this decision. For
example, Singapore in the 1960s and 1970s regularly refused entrance to males with long hair,
and as a result the rock band, Led Zeppelin, cancelled shows after refusing to cut their hair. A
state cannot, however, refuse entrance to a refugee, because seeking asylumis a human right.

People are also free to move inside a country, although the ICCPR limits this right to people
who are ‘lawfully within the territory’. There are obvious limitations to the freedom of move-
ment, for example, people cannot enter other people’s houses uninvited. These limitations, as
will be detailed below, must be specified in the law, and necessary for reasons such as morality
or the rights of others.



People have the right to believe and practice their religion. The freedom of religion protects
individuals who want to express or practice their faith. This may be done individually or collec-
tively. The freedom of religion can extend to the workplace and place of education. The right
also protects people from being forced to believe areligion. There are always complex debates
around religious freedoms and human rights. While the ICCPR recognises the right to change
religions, this is not always accepted by many religions. Further, some Southeast Asia states
have a state religion, which often results in discrimination of people who do not practice that
religion. Some religious practices can be limited by law, for example polygamy, but limitations

Discussion and Debate: Freedom of Movement From and To Oe-cussi and the
Mainland

Timor-Leste has one enclave called Oe-cussi, which is inside the territory of In-
donesia. As it is a Special Administrative Region of Timor-Leste, Timorese cit-
izens are free to travel from Dili to Oe-cussi, or from Oe-cussi to Dili by boat or
by airplane. In some cases, they must travel through Indonesia, which means
they must use a passport when they cross the border. The visa is free. While any
Timorese citizen has the right to leave Timor-Leste, Indonesia does not have to
allow everyone to enter their country, but they always do.

Do you think this is a limitation of the freedom of movement inside the country?

What about Timorese citizens who do not have a passport and would like to visit
Oe-cussi?

3.3.6 Freedom of Religion

must be in the law and be necessary for specific reason such as health or security.

§o,

Focus on: Freedom of Religion in Timor-Leste
Although the majority of the population identifies as Catholic, various religions
are represented in Timor-Leste:

« Catholicism(97.57%)

« Protestantism(1.96%)

« Islam(0.24%)

« Traditional (0.08%)

« Buddhism(0.05%)

« Hinduism(0.02%)

« Otherreligions(0.08%)
(Source: Population census 2015)

Freedom of religion in Timor-Leste is guaranteed by article 45 of the constitution:

Article 45 (Freedom of conscience, religion and worship)

1. Every person is quaranteed the freedom of conscience, religion and worship
and the religious denominations are separated from the State.

2. No one shall be persecuted or discriminated against on the basis of his or her
religious convictions.

3. The right to be a conscientious objector shall be guaranteed in accordance
with the law.

4. Freedom toteachany religioninthe framework of the respective religious de-
nomination is guaranteed.
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3.3.7 Freedom of Expression

Freedom of expression includes the right to look for information (for example, by allowing ac-
cess to libraries, newspapers or the internet), the right to receive information (for example,
health, government or safety information), and the right to share information (or to express
oneself). Some limits to the freedom of expression are needed. Freedom of expression can be
abused to invade people’s privacy or to promote false or dangerous ideas (such as bad medical
advice or promoting racism). To limit freedom of expression, three important criteria must be
met. First, limitations must be written in the law and cannot be based simply on a person’'s or a
state’s opinion or belief. Second, there must be a valid reason for the law other than personal
or state preference. In other words, the law must serve a purpose in society. And finally, these
necessary limits must be for one of the following five reasons: to ensure the rights of others,
to protect national security, to maintain public order, to maintain public health and to maintain
public morals. For example, not allowing someone to give a racist speech can be found in laws
against racism, which have the purpose of protecting other people from abuse and violence
the racism may create. Every country in Southeast Asia has debated freedom of expression
and has limited it through many laws such as libel laws, intellectual property laws and national
secrecy acts. Sometimes these laws are necessary and sometimes they are not.

p Focus on: Freedom of expression

Timor-Leste's constitution guarantees freedom of expression, as described in
articles 40 (freedom of speech) and 41 (freedom of the press and mass media).
These freedoms can be limited by laws of speech and freedom of the media.

3.3.8 Right to Marry and to Have Children

The right to marry includes the right for anyone to marry and insists that both partners have
equal status within the marriage. As yet this right does not extend to same sex couples(though
some countries do recognise the right for same sex marriage). Anyone can marry once they
have reached a ‘marriageable age’, though this is not specified in the treaty. In Southeast Asia,
the minimum legal age to marry is generally 18, which is the most common standard around the
world, though there are some allowances for people under 18 to marry with parental consent.
Further, people must marry with free and full consent: nobody can be forced to marry. An ar-
ranged marriage is not necessarily a violation of this right, as people can give full consent to an
arranged marriage.

It is expected that men and women enter and leave marriages equally. Unfortunately, this has
not always been the case in many Southeast Asia countries. Divorce laws in certain Southeast
Asia countries often favour the male over the female, but this is now changing. For example, in
Indonesia, under the old system, women divorcing under Islamic law were treated differently.
Divorce is not allowed in the Philippines, the only state in the world to maintain this law. Same
sex marriage is not recognised anywhere in Southeast Asia.

In Timor-Leste, the legal age to marry is 17. Divorce cases are settled in court.



3.3.9 Right to Associate and Assemble

The right to associate enables people to form groups. While the main focus is on groups of
a political nature (for example, political parties), the right also includes, for example, student
groups and those interested in specific issues such as women's rights or sport. The right to
associate in order to form political parties is contentious in some Southeast Asian countries.
For example, in Vietnam and Laos it may not be legal to form political parties.

The right to peaceful assembly is the right to meet publicly. The main political purpose of this
is for people to meet and talk about politics, to protest or to advocate for specific issues in a
peaceful way. It also covers non-political meetings such as cultural activities or funerals. In
Southeast Asia, some states have lots of restrictions on the freedom to assemble, although
not all these limitations go against human rights. Laws which are reasonable and objective can
also help ensure assemblies are peaceful. In practice, these restrictions have severely limited
the ability of people to assemble in public. All countries require authorities to be notified about
an assembly in advance and many have broad powers to deny it. Countries with the strictest
regulations in the region are Singapore and Vietnam, where protestors are reqgularly arrested
or jailed.

ﬁ) Focus on: Freedom of Assembly

During the Indonesian occupation, there was no freedom of assembly in
Timor-Leste. The Indonesian military prohibited any activities related to ex-
pression of criticism or demonstrations. Any such activity, particularly carried
out by pro-independence groups, was considered illegal and against the Indo-
nesian government. The military arrested and tortured people who participat-
ed in demonstrations. The most brutal example is the 1991 Massacre of Santa
Cruz, when the Indonesian military killed hundreds of Timorese youth protesting
against the Indonesian government in the Santa Cruz Cemetery in Dili.

Things changed drastically after independence. Even though the constitution
guarantees its citizens the right to demonstrate, persons or entities wishing
to hold demonstrations must submit a written notice of their purpose to the
civil and police authorities in the area, at least four working days in advance.
The notice must be signed by five promotors identified by name, address and
profession or, in case of legal persons, by the respective management bodies.
Demonstrations are also prohibited in a space less than 100 metres from public
buildings (Law no 1/2006 Freedom of Assembly).

3.3.10 Right to Vote

The right to vote is the most well-known, and maybe the most important, political right. This
rightis understood mainly through the process of choosing a government by election. The pro-
cedure has a number of elements. First, elections must be periodic, which means they should
take place at reqular intervals. Most countries hold elections every three to six years. The elec-
tion must be genuine, meaning that the results must reflect the will of the people. Non-genuine
elections occur when there is no opposition or when people cannot vote for who they want.
Rules governing the right to vote should be based on every person getting a vote, with reason-
able limitations such as age and citizenship. Further, each person’s vote should be counted
equally, ensuring that some people do not get more than one vote or have more influence. Fi-
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nally, voting should be secret to keep political views private and keep the voter safe from re-
percussions. Examples are that wives should vote separately from their husbands or villagers
from their village leaders, so they have a free choice and will not be forced to vote a specific
way.

The constitution guarantees that ‘Every citizen has the right to participate in the political life
and in the public affairs of the country, either directly or through democratically elected rep-
resentatives’. All citizens aged 17 and above, in possession of an election card, are allowed to
vote. Parliamentary and presidential elections are held every five years, while village elections
are held every four years.

3.4 LIMITS TO CIVIL AND POLITICAL RIGHTS

As noted above, some civil and political rights can be legitimately limited in specific circum-
stances. It is important to remember that human rights do not allow individuals ultimate free-
dom to do whatever they wish, because people cannot use their rights to violate the rights
of others. For example, a person cannot use their right to freedom of expression if it violates
another’s rights. Furthermore, governments can limit the scope of certain rights, but such a
decision has to be authorised in law and the government must demonstrate that such a law is
necessary to ensure human rights. According to the ICCPR, limitations can happen only for the
following specific reasons: public order, upholding the rights of others, public health, national
security or morality.

In very specific situations, called ‘public emergencies’, certain rights can be limited. Accord-
ing to the ICCPR, a‘public emergency’ is something that threatens the life of the nation”: this
could be a natural disaster, a conflict or a pandemic. In these situations, states can derogate
from some of their obligations towards civil and political rights for a limited time. For example,
during a pandemic, freedom of movement may be limited. However, not all rights are derogable.
Non-derogable rights are those which under any circumstances must be protected, such as
freedom from torture and slavery, the right to religion, non-discrimination and the right to be
recognised as a person before the law. When a government declares an emergency, it should
be done in public, detail what rights are derogated and when the emergency will end. Public
emergencies can give states more power and there are often complaints that they sometimes
abuse this power by arresting political opposition groups or detaining suspects for months
without charging them. Indeed, this has been the case during the COVID-19 emergencies where
political opponents have been arrested in Thailand and Cambodia.



ﬁ Focus On: Public Emergency in Timor-Leste - Measures and Rights Derogated
by the State

To protectits citizens from the Covid-19 pandemic, Timor-Leste declared a state
of emergency on 28 March 2020, for one month, followed by the second state of
emergency declared on 26 April 2020. The law of the state of emergency dero-
gated from some of the citizens' rights, such as:

« Freedom of movement,
« Right to association and assembly
« Right to petition and demonstration.

Furthermore, the law included measures regarding social distancing, person-
al hygiene, mandatory 14 days of quarantines, and isolation for and surveillance
of persons who have tested positive for COVID-19. Following this, the State of
Timor-Leste extended the states of emergency until November 2021, which only
limited freedom of movement (for international travel).

3.5 THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS

This section will cover the main rights found in the ICESCR and detail how these rights are pro-
tected.

3.5.1 Economic Rights

Economic rights help to ensure a person’s economic security. This covers the right to work and
rights in the workplace. Many workplace standards are determined by the International Labour
Organization (ILO), which has promoted such ideas as minimum age, minimum wage and max-
imum hours in a working week. Economic rights include the right to form a trade union to pro-
tect workers from mistreatment. Other key rights include non-discrimination in the workplace,
leisure time and the provision of safe and healthy work conditions. The right to rest and leisure
issometimes neglected because many see it only as a child's right. However, the right to leisure
is linked to the right to work. People have a right to not work and take time off for a holiday or to
be with their family and friends.

Economic rights also include the right to access welfare or social security if a person is un-
able to work; that is, if a person is unable to ensure their economic livelihood, the government
must provide them with some form of welfare. Most countries in Southeast Asia have weak or
non-existent social security systems, so this is an area requiring much more development.

3.5.2 Social Rights

Social rightsinclude rights to health, education, food, water and housing. The main objective of
these rights is to ensure an adequate standard of living. The rights to food, water, and housing
(livelihood rights) are not directly provided by the government. It is not expected that govern-
ments should provide everyone with a house and a meal. However, when people are unable to
provide these necessities for themselves (because of war, disaster or because they are sick,
disabled or otherwise unable to work), it is expected that the government will provide for them.
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Livelihood rights ensure a person’s dignity. To achieve this, health, education, food, water and
housing must be available, accessible, acceptable and appropriate. As an illustration, let us
look at the right to food.

Available means there must be a sufficient supply for everyone.

Accessible means that even if the supply is sufficient, people must also have access to
it. Sometimes there is enough food, but people are still malnourished because the food
is too expensive, orit is too far to travel to get it.

Acceptable means that food and water need to be of an acceptable level of cleanliness
and free from contaminants.

Appropriate means that the right to food also ensures individuals eat like human beings.

Discussion and Debate: Right to Food in Timor-Leste

According to the 2020 Global Hunger Index scores, Timor-Leste is one of three
countries with alarming levels of hunger (together with Chad and Madagascar).

Why do you think this is the case? Let us see whether food in Timor-Leste is avail-
able, accessible, acceptable and adaptable.

Available: Not enough food is available, because Timor-Leste relies on subsis-
tence farming (which means that farmers grow food only to meet the needs of
their families). As aresult, there is poor agricultural productivity and the food sup-
ply depends heavily on the climate conditions. To supplement domestic deficits,
Timor-Leste imports food (for example, around 40% of cereal foods are imported).

Accessible: Because the country must import food, food can be available in the
larger towns and cities, but not in more remote areas. Also, food prices depend on
the changing global prices, so food can be too expensive for some Timorese. Fur-
thermore, households in the rural districts, especially in the mountainous areas,
often have problems reaching markets, because of the bad road infrastructure.
On average, 60% of Timor-Leste's aldeias (small villages) are inaccessible by road
during the wet season.

Acceptable: The high levels of malnutrition are mostly caused by an inadequately
diverse diet. The average Timorese has a sufficient dietary energy supply, which
means they take enough calories, but the problem is that the diet mostly consists
of staple foods such as rice, corn or bananas, but not enough protein and micro-
nutrients which can come from meat, dairy products and vegetables.

Adaptable: Data about the diets of pregnant women and young children show
deficiencies in this regard. Cultural and social issues can sometimes prevent im-
proving nutritional practices, including taboos on what pregnant women should
or should not eat. Furthermore, according to the World Food Programme, cultural
practices result in very low diversity in young children, who mostly are given plain
rice porridge.



3.5.3 Culture and Human Rights

a/ Definition: Cultural Rights

The rights to culture are those rights around how a person identifies with their
community. This can be at the local or national level. A person’s culture is those ac-
tivities and beliefs which are shared among a large group of people, such as the way
they speak, dress and relate to each other. Culture does not always have to be a part
of the national culture, because celebrating New Year’s Eve could be considered a
cultural right.

Culture can be understood in many different ways, and as a result there are many debates
around cultural rights. Culture is primarily defined as the right to speak your language, practice
your religion and undertake cultural activities. This can include cultural events surrounding
births, deaths and marriages. It could also include culture relating to traditional ceremonies
and law. There is still much debate if clothes, social events, media, entertainment and non-re-
ligious spirituality can also be included. In particular, the issue of clothes, for example the veil
worn by Muslim women, has been heavily debated across the world. There may be political rea-
sons for the lack of clarity around cultural rights. Some governments try to ensure the dom-
inant culture in the country remains dominant or that minority cultures do not get too much
power. The basis of cultural rights should be more related to ideas of multiculturalism - that
states should allow many cultures and not support only one dominant culture. However, across
Southeast Asia, most governments favour a majority culture and religion.

In promoting and protecting cultural rights, human rights defenders do not rely on ICESCR alone,
but often use rights found in other treaties such as non-discrimination, minority rights, freedom
of expression and freedom of religion from the ICCPR. Cultural rights are heavily interdependent
and inter-related between economic, social and cultural and civil and political rights.
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Discussion and Debate: Is Barlake a Cultural Right?

Timor-Leste is a country with various customs and traditions, transferred from
generation to generation. There are many practices which can be described as
cultural rights, such as weddings, funerals and celebrations to get blessings
from ancestors. One tradition at a wedding is barlake (bride price). Similar to tra-
ditions throughout Southeast Asia, the husband gives money and/or gifts to the
wife's family for taking her away from them. But even though this is a tradition,
should there be a right to this cultural practice?

There are a lot of criticisms about barlake. Some believe that this practice dis-
advantages women, because it leads to expectations that she would be the
property of her husband and only be responsible for protecting the house and
taking care of the children. Timorese human rights organisations, such as Rede
Fetoand JSMP, have even suggested it leads to anincrease in domestic violence
because the husbands see their wife as their property, because they have ‘paid’
for her with barlake. To other people, barlake is an integral part of Timorese cul-
ture, which has been practiced for generations. It serves to seal the relationship
between two families, it honours the woman by recognising her value to the hus-
band's family and it forms part of the ceremonies at the wedding.

Do you think barlake should be protected as a cultural right? Or should it be mod-
ified because it disadvantages women? But if it is modified, how should it be
modified?

List of Rights in the International Covenant on Economic, Social and Cultural
Rights

Article 1 Right to self-determination

Article 2 Right to progressive realisation

Article 3 Equal rights of men and women

Articles 4 &5 Limitations only when necessary

Article 6 Right to work

Article 7 Right to good work conditions

Article 8 Right to trade unions

Article 9 Right to social security

Article 10 Family protection, especially for mothers and children
Article 1 Livelihood rights, including food, clothing, housing
Article 12 Right to physical and mental health

Article 13 Right to education

Article 14 Right to compulsory and free primary education
Article 15 Right to culture



3.6 REALISATION OF ECONOMIC, SOCIAL AND CULTURAL RIGHTS

The division between civil and political rights and economic and social rights still influences
human rights protection today. Some consider economic, social and cultural rights more im-
portant, because they guarantee life: a person needs food, water and health to survive. Others
say that economic, social and cultural rights are not really rights but government programmes
such as education or health, or they are plans because economic and social rights are not im-
mediately available (like civil and political rights). Instead of being immediately available, they
are progressively realised. Others argue that it is difficult to prove a violation of economic, so-
cial and cultural rights. For example, if a person is homeless, is the government responsible
for finding that person housing? Can they do it through a court of law? In order to address this
problem, it is important to discuss two important concepts in economic, social and cultural
rights, progressive realisation which explains how a government should attain economic, so-
cialand cultural rights, and justiciability, which means the ability to determine rights and duties
in the justice system.

3.6.1. Progressive Realisation

When a country becomes a state party to the ICESCR, it must protect and uphold some rights
immediately when it ratifies the treaty. These rights are called the minimum core rights. Min-
imum core rights, like primary education or people not starving, are legally binding once the
treatyisinforce. Otherrights, however, do not create immediate obligations on the state. Many
rights in the economic, social and cultural rights fall under this category of progressive reali-
sation, which means that rather than immediately realising these rights, states have a duty to
work towards fulfilling them in the near future. The obligation is for the states to show progress
towards fulfilling these rights. For example, poor and developing states which cannot imme-
diately provide adequate healthcare, social welfare or high schools for everyone must demon-
strate they have policies and plans that work to achieve these goals.

Simply stated, progressive realisation requires states to always progress towards meeting their
duties to provide economic and social rights. While the exact measurement of what progress
means is flexible, there are some recognised standards. States should know how many people
have access to water or education, and always increase this number till everyone has these
rights. States may not take away anyone’s economic, social and cultural rights. If someone’s
right is met (for example, their right to housing), this cannot be removed under any circum-
stances, even if they are living in illegal homes. If a government wants to evict these people, it
could only do so if they are provided with alternative housing. It would be a violation for a state
to cause a person’s homelessness or hunger, regardless of the situation. However, the duty of
the state and the individual is a little more complex than this. The individual has a duty to meet
economic, social and cultural rights themselves. They must find their food, education or hous-
ing. Itis only if they cannot do this, for example, if they are disabled, they live in poverty or they
live in a conflict zone, that the state must assist them.

48



49

Q Focus on: Progressive Realisation of the Right to Education

In the past decade, Timor-Leste has adopted a number of measures to improve
the quality of education in the country. When Timor became independent the
enrolment rate in primary school was about 75% of children. Only about 45% of
studentsin 2003 finished grade 9. The enrolment rate from 2017-2019 at primary
school was 95.99% and for secondary school it was 60.5%. This is an example
of progressive realisation, where the government is increasing the number of
students who have high school education.

Part of progressive realisationis creating policy and practice. From 2011 onwards,
the Ministry of Education has provided pedagogical, ethics and Portuguese
language training to all educators as well as specialised training or Bachelor
degrees to those educators who were not previously trained as teachers. Also,
thevision of the National Education Strategic Plan states thatall Timorese should
have access to school and receive a quality education through comprehensive
curriculum reform. In 2013, the Ministry of Education conducted and adopted a
curriculum reform for grades 1to 6.

The education policy provides equal opportunities for all people to gain access
to education. It specifically addresses female students, so they do not drop out
and encourages parents to provide equal opportunities to their daughters and
sons to gain access to education. Educators have the obligation to help provide
solutions to children to gain access to schools.

(Source: UPR report 2016)

3.6.2 Justiciability

A common criticism of economic and social rights is that it is difficult to prove either a state’s
obligations, orits violations, or specific rights. This is the problem of justiciability or the ability
to take violations of economic and social rights through a justice system. There are many el-
ements which influence how economic and social rights can be brought before a court. First,
there must be a law on the right which the courts recognise and use. Some Southeast Asia
countries lack basic laws protecting rights to food and water. Rights protecting housing or ac-
cess to healthcare may be very weak. Further, most constitutions in Southeast Asia only offer
limited protection of economic and social rights. In most of Southeast Asia, a person’s access
to food or water is only protected in policy, not in law.

Second, from the discussion on progressive realisation, it can be seen that legally enforcing
a state’s progress can be very difficult in some areas, which brings up many questions: Is the
state progressing fast enough? Is it using its maximum resources? Has it taken steps? Can the
state produce results to show people are getting their rights met?

A further complexity asks which part of government should manage these duties. Rights
around work, food, housing, water and education are managed mostly by government depart-
ments (such as the Ministries of Labour, Health or Education). But having legislation in this
area implies that the courts will decide if the policies are effective, which can potentially lead
to conflicts between ministries and the courts. As an example, a person with cancer requires
expensive treatment, but the government hospital insists this treatment is too expensive to
provide to everyone. Who should determine this: health officials who have an idea of budgets,



illnesses and the capacity of hospitals, or the courts who ensure people have their rights to
healthcare?

Enough examples exist now to show that economic and social rights are justiciable. Thisis par-
ticularly true in the area of work, as most Southeast Asian countries now have effective labour
laws and labour courts. The same can also be said for housing, as Southeast Asian countries
now have laws of property rights and rental laws. These laws and courts do not guarantee peo-
ple's rights are met, but they do show their justiciability.

ﬁ Focus on: Right to food and housing in Timor-Leste

Much like the rest of Southeast Asia, there are no specific articles in national
laws or the constitution on the right to clean water and food, but the right to
housing is in the constitution. As a state party to the ICESCR, Timor-Leste
has an obligation to progressively implement these rights. As part of this, the
government adopted a national action plan on food called Zero Hunger, which
will see the end of hunger by 2030. In the past decade the rate of people not
eating enough has gone from about 30% to 25%.

With housing rights there has also been progressive realisation. The National
Constitution of Timor-Leste guarantees the right to housing as described in
article 58 section58(Housing): ‘Everyone hastheright toahouse, both for himself
or herself and for his or her family, of adequate size that meets satisfactory
standards of hygiene and comfort and preserves personal intimacy and family
privacy’.

Timor-Leste hasanational housing policy(2007)Hamutuk Hari'l Futuru(Together
Building the Future). While homelessness is not a significant problem, there are
many people who have been displaced, and many people still live in houses with
no electricity and dirt floors. However, the number of people with access to
electricity has increased from 68% in 2014 to nearly 90% now.
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CHAPTER SUMMARY AND KEY POINTS

Introduction

The process of changing the rights in the UDHR into an international treaty resulted in two
conventions: the ICCPR (covering basically articles 1-21 of the UDHR) and the ICESCR (covering
articles1-2 and 22-27 of the UDHR). The reason for dividing the UDHR into separate treaties was
the result of legal distinctions (between derogable civil and political rights and progressively
realised economic, socialand culturalrights)and also some argue political differences(western
states favouring civil and political rights and communist states favouring economic, social and
cultural rights). When both treaties came into force in 1976, much of the UDHR became legally
binding to those countries who ratified the treaties. Rights protected by the ICCPR and the
ICESCR apply to all people in the jurisdiction of the state, regardless of their citizenship.

The International Covenant on Civil and Political Rights

The ICCPR protects fundamental rights; for example, the right to self-determination, the right
to non-discrimination and the right to life. A feature of the right to life is the limit upon the use
of the death penalty. Other important rights include those in the legal system, such as rights
under arrest, detention, and in the court. CPR also includes human rights in the political arena
and life in civil society, such as freedom of religion, freedom of expression and the right to
vote.

The ICCPR allows the limitation of these rights in three ways: first, all rights are limited in that
they cannot be used to violate the rights of others; second, specific rights may be limited by
law if this is necessary to provide public order, public health, national security or for moral
reasons. Thirdly, states can be allowed to derogate from aright for alimited time under specific
circumstances of a public emergency. There are a number of rights which are non-derogable
and they must be observed at all times regardless of the situation.

The International Covenant on Economic, Social and Cultural Rights

Like the ICCPR, the ICECSR protects fundamental rights such as the right to self-determination
and equality for men and women. Furthermore, the ICESCR includes rights concerning
work, education, family protection, health, education and housing. Rights in the ICESCR are
sometimes defined and researched by related UN bodies such as the World Health Organization
for health and ILO for labour.

Economic, social and cultural rights differ from civil and political rights in that some rights
are progressively realised, or where the state does not have immediate obligations but rather
obligations to work towards achieving the right. States must have policies and plans which are
put into action and use the maximum available resources available to them. Some argue that
economic, social and cultural rights are not real rights like civil and political rights because
they are rather goals or ambitions rather thanrights. Also, because it is difficult to define state
obligations towards progressive realisation it is difficult to define a violation of economic,
social and culturalrights. For many rights such as work, health and food the personiis primarily
responsible for meeting their economic, social and cultural rights, but in some cases the state
has a duty to fulfil the right, if that person is unable to meet the right themselves. For this
reason, it is argued that economic, social and cultural rights are non-justiciable, or they are
difficult to put through the justice system, but there are many examples to show thisis not true.



Animportant category of economic, social and cultural rights is livelihood rights, or the rights
to food, water, housing, education and health. States must ensure these rights are available,
accessible, of an acceptable standard and appropriate to people’s needs.

Culture and Human Rights

Cultural rights are much debated in the field of human rights protection. The definition of a
culture is unclear and culture is often politicised by States. Cultural rights occur in many parts
of the ICESCR and ICCPR, for example in religious rights, minority rights and freedom from
discrimination.
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The most significant international body protecting human rights is the United Nations (UN),
which has promoting and protecting universal human rights as one of its mandates. This chap-
ter examines human rights at the UN in three areas. The first section will examine how human
rights are protected across the major bodies such as the General Assembly and Security Coun-
cil. The second section will look at the Human Rights Council, the main political body managing
human rights at the UN. The third section will examine the treaty bodies, which are committees
that manage individual human rights treaties.

Human rights are promoted and protected in many parts of the UN. The most important bodies
are the six ‘organs’, meaning the six most important parts of the UN. Though no organ has a
human rights specific mandate they all deal with human rights issues on a reqular basis. Five
UN organs will be addressed here (since the sixth organis no longer active):

« The Security Council (UNSC)

« The General Assembly (UNGA)

« The International Court of Justice (ICJ)

« The UN Secretariat led by the UN Secretary-General (UNSG)
« The Economic and Social Council (ECOSQOC)

4.2.1 The Security Council

The UNSC consists of 15 members: five permanent members(China, France, the Russian Feder-
ation, the United Kingdom and the United States of America) and ten non-permanent members
elected for a two-year term by the UNGA. The UNSC's function is to ensure international peace
and security, and it can only become involved in situations which are considered a ‘threat to in-
ternational peace and security’. It is a powerful organ because it can make legally binding resolu-
tions and it has powers to punish states which do not comply with its resolutions. These powers
include putting sanctions on states, the use of peacekeepers and the use of force.

Given that conflict always involves threats to people’s human rights, the UNSC addresses human
rights concerns. Though, it is only in the past 30 years that human rights are reqularly addressed
by the UNSC, in particular after the Cold War in 1991 when the UNSC considered that any ‘gross
and systematic human rights violations’ are threats to international peace and security, which
empowers it to act. This change in definition meant the UNSC could enter countries without their
approval, if gross and systematic violations were occurring. Examples of this include actions in
Irag, Somalia and the Former Yugoslavia (all in the early 1990s), where the UNSC authorised the
use of military force.

The UNSC can respond to human rights violations in conflict situations by providing peacekeep-
ers, authorising the use of force or establishing transitional authorities to manage a country’s
passage from conflict to peace. This was the case with the United Nations Transitional Admin-
istration in East Timor (UNTAET), established in 1999 by the UNSC Resolution 1272. UNTAET was
responsible for the administration of East Timor until its independence in 2002. The UNSC can



also protect human rights by referring cases to the International Criminal Court (ICC) which can
try people who have committed serious crimes such as genocide, war crimes or crimes against
humanity. The UNSC responds to violations by producing resolutions which recognise or improve
the protection of vulnerable groups. Examples include resolutions on protecting women in con-
flict, on child soldiers and on civilians caught in a conflict situation.

Focus on: United Nations Security Council Resolutions on Timor-Leste

There have been around 30 UNSC resolutions on Timor Leste. The first was in 1975
and the most recent in 2012. The resolutions are legally binding. Most of them are the
extension of UN operations in Timor, though they also include the following import-
ant resolutions:

Resolution 384. Adopted 22 December 1975.

The first resolution on Timor-Leste just after the invasion by Indonesia. It calls on all
parties (including Portugal, which wrote a letter to the UNSC triggering the resolu-
tion)and Indonesia to recognise the rights of the Timorese people to self-determina-
tion. This was followed by Resolution 389 requesting Indonesia’s withdrawal.

Resolution 1246. Adopted 11 June 1999.

This resolution established the United Nations Mission in East Timor (UNAMET) to
organise and conduct the referendum for independence in August that year.

Resolution 1272. Adopted 25 October 1999.

This resolution is in response to the post-referendum violence. It establishes UN-
TAET, with numerous functions including providing security, developing social ser-
vices. It also includes finding those responsible for the violence during the indepen-
dence movement, with the establishment of the Serious Crimes Unit(which was then
closed in Resolution 1543).

Resolution 1414. Adopted 23 May 2002.

In this resolution, the UNSC recommends to the UNGA that the Democratic Republic
of East Timor be admitted to membership in the United Nations. UNSC approval is
necessary for any state to enter the UN,

Resolution 2037. Adopted 23 February 2012.

The last resolution by the UNSC. It closes the UN Mission in Timor-Leste at the end
of 2012. After this, UN activities in Timor-Leste move from the UNSC to other parts
of the UN like the United Nations Development Programme (UNDP) and Office of the
High Commissioner for Human Rights (OHCHR).
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4.2.2 United Nations General Assembly

The UNGA is the main representative organ of the UN where all members of the UN (193 coun-
tries as of 2020) can meet. It discusses all issues relevant to the UN - from the environment to
the economy, education and other UN activities. The UNGA meets every September for about
three months. Other times of the year it may meet as a UNGA subcommittee, for example for
the budget. The UNGA can influence human rights in a number of ways. It may authorise res-
olutions on human rights, but because it does not have the same power as the UNSC to pass
legally binding resolutions, they are considered more as recommendations. These resolutions
may propose how human rights will be promoted and protected by the UN on various topics(for
example, ending the death penalty). The UNGA can shame countries with bad human rights re-
cords by passing resolutions to criticise them. Similarly, it can call on the UNSC or other bodies
in the UN to conduct more research or activities on those countries with poor human rights
records. Finally, human rights treaties are approved and become open for signature by state
members at the UNGA. So, although the UNGA does not seem as powerful as the UNSC, it is
able to influence and direct human rights policy at the international level.

UN General Assembly admits Timor-Leste as 191t member on 27 September 2002

The flag of Timor-Leste is raised in a special ceremony to mark the occasion at United
Nations Headquarters New York.

4.2.3 International Court of Justice

The ICJ, sometimes called the world court, has the duty of managing international law and is
centralin deciding how international law is understood and arbitrated. It mainly does this in two
ways: firstly by issuing advisory opinions, commonly in response to a question given to it by a
body in the UN (for example, by the General Assembly of the UNSC); and secondly by settling a
dispute between countries.

The ICJ has contributed to the understanding of humanrights by its decisions on self-determi-
nation. In one such case which reached a decision in 1995, Portugal (the colonial administrator
of Timor-Leste)brought a case against Australia for entering into an agreement with Indonesia
regarding its rights to gas fields in Timor-Leste’s territory. Portugal argued that the people of
Timor-Leste (and Portugal) should be the ones to benefit from the gas fields, not Australia.
Another case relating to human rights concerned the legality of Israel’'s wall around the Pales-



tinian territory. The ICJ decided the wall was a violation of various international obligations,
including freedom of movement.

Focus on: Timor-Leste at the International Court of Justice
There have been two cases involving Timor-Leste at the ICJ.
Portugal v Australid’

In this case Portugal claimed that a treaty between Australia and Timor-Leste
over maritime areas was illegal because neither Timor-Leste nor Portugal were
part of the treaty. The court did not give a judgment on this because Indonesia
was not in the case, though it did acknowledge that Timor was a ‘non-self gov-
erning territory’.

Timor-Leste v Australia?

Timor-Leste complained about Australia Security Intelligence Organization seizing
documents belonging to Timor-Leste. The documents seized from the offices of
one of its legal advisers were about negotiations on the Timor Sea Treaty. The ICJ
decided that Australia should ensure that the content of the materials may not be
used to the disadvantage of Timor-Leste, but in the end an ‘amicable settlement’
was made between Australia and Timor-Leste and the case closed.

4.2.4 The UN Secretariat

The UN Secretariat is the body which administers the UN; it enables the UN to function
smoothly from overseeing basic duties such as the cleaning of rooms to the more challeng-
ing task of putting together peacekeeping forces. The UN Secretariat is managed by the UN
Secretary-General (UNSG), the person elected to head the UN. One power possessed by the
UN Secretariat relevant to human rights is the appointment of special representatives, who
report to the UNSG on human rights concerns. These representatives can focus on thematic or
geographic human rights issues, depending on their mandate. They can facilitate negotiations
and investigate human rights violations on behalf of the UN Secretariat.

4.2.5 The Economic and Social Council (ECOSOC)

The main area of ECOSOC’s concerns is economic and social development, however, it can es-
tablish institutions to manage human rights, the most important of which is the Human Rights
Commission. Alongside this commission are the Commission on Women, and the Permanent
Forum on Indigenous Issues, which also work on human rights. The Human Rights Commission
(replaced by the Human Rights Council in 2006) will be discussed in the next section.

4.2.6 Other Bodies

The UN has many funds and programmes which work on human rights issues. Some of the
more important include:

'East Timor (Portugal v Australia)(Judgment)[1995]ICJ Rep 90.
2Questionsrelating to the Seizure and Detention of Certain Documents and Data(Timor-Leste v Australia) https://
www.icj-cij.org/en/case/156.
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« UNICEF, which was initially established to help children in the aftermath of World
War I. Its activities have diversified to health, education, and child rights. In Ti-
mor-Leste, the main focus has been on child survival and child development, quality
education, child protection and child participation, and social inclusion.

« UN-Women, which promotes women’s empowerment through areas of action such
as violence against women, peace, leadership, and economic empowerment. In Ti-
mor-Leste, UN-Women works in the following areas: gender-responsive planning
and budgeting, women in politics, implementation of the convention on the elimina-
tion of discrimination against women, as well as women, peace and security.

« UNDP is the UN's largest development agency. In Timor-Leste, UNDP focuses on:
economic empowerment, democratic governance, sustainable development and
resilience and gender equality.

UN bodies are most commonly categorised into two groups: (1) charter bodies (set up by the
Charter of the UN (the UN Charter)),® and (2) treaty bodies (attached to human rights treaties).
Animportant differenceis that charter bodies receive their power from the UN Charter, so they
are relevant to all state members of the UN who must follow the UN Charter. Treaty bodies are
only relevant to those states which have ratified the treaty. Each treaty has its own body, and
these work separately from other treaty bodies, and from the Human Rights Council (HRC).
This chapter will first look at the main charter bodies, before turning to treaty bodies.

Table 4-1: Major Differences Between Charter Bodies and Treaty Bodies

UN Charter Human rights treaty

Human rights according to the UN Charter | Human rights as outlined in the treaty

Members of the UN States which have ratified the treaty

Special procedures: special rapporteurs,

. S : - State party reports, individual com-
universal periodic reviews, complaints

plaints, site visits

procedures
Representatives from state members of Individual experts nominated by state
the UN parties

4.3.1 Charter Bodies: The Human Rights Council

The HRC, known as the Human Rights Commission till 2006, is the main charter body. States
meet at the HRC to discuss human rights, pass resolutions and initiate a number of activities
to protect human rights. Currently, they meet at least three times a year. There are usually
many issues on the agenda, including discussing the protection of human rights, special hu-
man rights concerns(such as older persons or genocide) and listening to reports from experts
appointed by the HRC.

The HRC is a political body because it is made up of 47 state representatives. This differs from
the individuals on the treaty bodies who make decisions based on their expertise and not be-

SUnited Nations Charter (adopted 24 October 1945) TUNTS XVI.




cause of the state they represent. Since the HRC is political, there will be both limitations and
benefits. It is important for states to give their views on human rights as they are bound to
respect them by the treaties they have ratified, and they alone have legal obligations towards
human rights. Ideally, states will gather to discuss how to promote human rights, how to en-
gage with states that have violated human rights and how to enforce human rights standards.
However, some states can be skilled at avoiding human rights concerns and can let politics
influence their attitude to human rights. For example, states often avoid criticising each other
on their human rights record, knowing if they do so, other states may criticise them. Similarly,
a state’s politics may often influence decisions on human rights, especially around politically
sensitive concerns, such as the issue of Palestine, or the rights of lesbians and gays.

4.3.2 Human Rights Council Actions to Promote and Protect Human Rights

The HRC has a number of tools it can use for the promotion and protection of human rights. For
example, special procedures - people who can report on human rights concerns - are often
used to monitor human rights. Other mechanisms include the Universal Periodic Review (UPR)
and a complaints procedure against states which systematically violate human rights. These
activities are detailed below.

Universal Periodic Review

The UPR examines every country and reviews all core areas of human rights. The UPRis a man-
datory review process in which each UN member state must have their human rights record
examined every four years. The review covers human rights listed in the Universal Declaration
of Human Rights,* human rights treaties agreed to by the state and other voluntary commit-
ments. During the review, the state publicly discusses the status of human rights in its country
and responds to comments and criticisms from other states. The review process begins with
the submission of three documents:

1. UNinformation: A ten-page compilation of UN information, which outlines the coun-
try’s human rights situation from the UN's perspective. This may include information
from special rapporteurs, human rights treaty bodies and other UN entities such as
UNICEF or UN-Women.

2. Stakeholder report: A ten-page report from civil society (and in some cases nation-
al human rights institutions) which is mainly done by non-governmental organisa-
tions (NGOs) and other similar bodies. Often, NGOs will meet to plan the content of
the report and decide the key issues to be included in the ten-page summary.

3. State report: A 20-page report prepared by the state under review, which can take
the form of a‘national report’.

The review process takes place at the HRC in Geneva. A delegation of the state under review
gives a presentation on its human rights situation as discussed in the report and receives a
number of questions and statements from other states in a session called an ‘interactive dia-
logue’. This term implies the review is not meant to criticise or punish states, but rather con-
structively discuss how to improve human rights. After the dialogue, an outcome document
is written which gives recommendations to the state. The recommendations are not binding,
but may carry political weight. The state may also choose to either accept or reject the recom-

“Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(lll)(UDHR).
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mendation. Though civil society members may attend, they are not permitted to ask questions.
However, they may participate by advocating with sympathetic states to take on their ideas
and requests.

The Second Cycle of Timor-Leste UPR Reports Related to Ratification of UN Human
Rights Treaties

A. Reports
State Report

The preparation of the second cycle of the UPR was led by the Ministry of Justice and
supported by human rights focal points from relevant ministries such as: Education,
Health, Social Solidarity, Defense and Interior, Foreign Affairs and Cooperation;
secretaries of state (for the Socio-Economic Support of Women and for Professional
Training and Policy and 12 human rights focal points from the municipalities and the
Special Administrative Region 0é-Cusse). Furthermore, as part of the preparation
process before elaborating the draft state report, the technical team conducted
public consultations at the municipalities level and at the national level. During the
drafting process the technical team faced challenges in data collection and slow
responsiveness from relevant ministries.

The state report asserted that Timor-Leste is carrying out efforts to comply with
its commitment to international human rights instruments, as stated in its national
reports and is currently preparing resources (human and financial)and endeavouring
toincrease theirinstitutional capacity to ensure that these international instruments
are implemented in the future when the Convention on the Rights of Persons with
Disabilities (CRPD) and its Optional Protocol®is signed and ratified, as recommended
by the HRC.

UN Compilation

The UN country team in Timor-Leste noted that, during the first UPR, Timor-Leste
had indicated that it planned to ratify CRPD, but that it had not yet done so. The
Committee on the Elimination of Discrimination against Women encouraged Timor-
Leste to consider ratifying the International Convention for the Protection of All
Persons from Enforced Disappearance (ICPPED) and the CRPD. The Committee on
the Rights of the Child recommended that Timor-Leste ratify the Optional Protocol
to the Convention on the Rights of the Child (OP-CRC-IC)?, CRPD and ICPPED.

® Convention on the Rights of Persons with Disabilities (adopted 13 December 2006, entered into force 3 May 2008)
2515 UNTS 3(CRPD).

® Optional Protocol to the Convention on the Rights of Persons with Disabilities (adopted 13 December 2008, en-
tered into force 3 May 2008) 2518 UNTS 283.

7 Convention for the Protection of All Persons from Forced Disappearance (adopted 20 December 2006, entered
into force 23 December 2010) 2716 UNTS 3.

8 Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict
(adopted 25 May 2000, entered into force 12 February 2002) 2173 UNTS 222; Optional Protocol to the Convention
on the Rights of the Child on the sale of children, child prostitution and child pornography (adopted 25 May 2000,
entered into force 18 January 2002) 2171 UNTS 227



Summary of Other Stakeholders’ Information

There were around 15 human rights organisations also submitting reports which
were compiled by the OHCHR. This includes:

National human rights institution reports

During the second UPR cycle, the Office of the Provedoria for Human Rights and Justice
(PDHJ) also submitted a report to the Human Rights Council. PDHJ noted that Timor-
Leste had not ratified the CRPD and the ICPPED. The PDHJ recommended that Timor-
Leste ratify the latter treaty immediately.

NGO reports

Reports were received from international NGOs like Amnesty International, which noted
concerns around arbitrary arrests, to local NGOs such as the Association for Disability
Timor-Leste whichrequestedratification of the CRPD. Other NGOs provided submissions
on lesbian, gay, bisexual and transgender rights, women's rights and the right to food.

B. List of recommendations

Timor-Leste received about 160 recommendations. Among them are
recommendations from:

+ Many states, including Japan, Angola, Bulgaria, Turkey and Pakistan,
recommended that Timor-Leste should ratify the remaining important
international human rights treaties, the CRPD and the ICPPED.

« Ukraine recommended that Timorese migrant workers be allowed to vote from
overseas.

« Thailand recommended to provide adequate health and education facilities for
all.

« Japan and France recommended to protect freedom of expression, especially in
the new media law.

« Indonesiarecommended a national human rights action plan and for Timor-Leste
to ratify the CRPD.

Special Procedures

Special procedures can take a number of forms, but they all involve the appointment
of a person or group of people to investigate specific human rights concerns. This
can occur as an investigation of a specific country or an investigation of a specific
type of right violation. The investigation may be done by a single person(an individual
expert or special rapporteur), or it may involve a group of people (a working group).
Most procedures are about a specific right (like the Special Rapporteur for Adequate
Housing) but some are for countries (like the Special Rapporteur for Myanmar).

Special rapporteur, experts and working groups of the HRC are independent and do
not represent any country. This autonomy brings both credibility and challenges.
Their reports are considered highly because the experts are known to be indepen-
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dent and free from political influences. However, this independence of special pro-
cedure holders can make it difficult for them to get invitations to visit countries they
wish to investigate. Typically, a written request is made to the state, and if the state
agrees, it issues an invitation. The disadvantages of this procedure can be seen in
the cases of North Korea and Myanmar whose rapporteurs were granted few (or no)
chances to visit the country in the previous decade.

Like reporters or researchers, special rapporteurs collect information and develop
reports by visiting countries for further investigation. In addition, they may assess
and offer advice on the status of human rights. Their mandate allows for the exam-
ination, monitoring, advising and public reporting of the situation. They may respond
to individual complaints, conduct studies, start promotion and awareness activities,
and provide any technical assistance which may be needed. In practice, special pro-
cedures are usually used for responding to urgent appeals as they are the quickest
way to respond to urgent rights issues such as a disappeared person or threats to
someoness life.?

Focus On: Visit to Timor-Leste by the Special Rapporteur on the Rights of Indigenous
Peoples, Victoria Tauli-Corpuz in April 2019°

When the Special Rapporteur visited Timor-Leste she made a number of
recommendations including:

« Improving access to justice for indigenous groups by improving the mobile court
system and having more interpreters.

« Improve indigenous women's legal rights through a constructive dialogue between
formal and customary justice systems.

« To address disputes and conflicts in relation to land. The government should
protect the traditional ownership of the Timorese to their lands and prioritise the
adoption of the laws complementary to the Land Law. This includes recognising
the equal right of women to own property. Any evictions should be fully in line with
international human rights obligations.

« To ensure indigenous people get their right to education, the government should
increase the budget for building schools and educational materials. It should also
avoid the loss of languages and protect mother tongues in Timor-Leste by, for
example, including the use of the mother tongue in schools.

Complaints Procedure

The HRC canalso use other procedures to investigate countries with poor humanrights
records. Since 2007, in cases where it is considered that there are ‘gross and reliably
attested violations of human rights and fundamental freedoms’, the HRC will take
individualcomplaintsand then may make a confidentialinvestigation. Thisinvestigation
only applies to ‘gross’ violations, which means the violation must be severe. The HRC
will not investigate individual violations or situations where it is unclear the state has
played aroleinthem. Further, this processis confidential, meaning the HRC is required
to investigate behind closed doors and the discussion is not released to the public.

® HRC 'Visit to Timor-Leste Report of the Special Rapporteur on the rights of indigenous peoples’(2 August 2019)
A/HRC/42/37/Add.2.
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The HRC plays a key role in promoting and protecting human rights within the UN
system. Although it is careful and limited politically, as a body composed only of
states monitoring the human rights standards of other states, the activities of the
HRC have started to show a difference in human rights standards. Human rights
obligations cannot be avoided by states anymore.

The task of managing human rights activities at the UN and of assisting states to comply with
their obligations at the UN is undertaken by the OHCHR. The OHCHR is headed by the High
Commissioner who is appointed by the Secretary-General.

Many ongoing activities take place at the OHCHR including movements to mainstream human
rights within the UN system and to provide a strong voice to protect humanrights. In addition, it
provides assistance to governments, such as expertise and technical training, to enable them
to meet their human rights obligations. It also coordinates human rights activities within the
UN, and supports human rights bodies, for example, by coordinating the UPR. The OHCHR also
carries out education activities, public information and advocacy on behalf of the UN. Unlike
the HRC, it is not comprised of state representatives, but of individuals with expertise in hu-
man rights.

The OHCHR is notable for its field presence, with 25 country and regional offices around the
world. In Southeast Asia, the regional office is based in Bangkok. Timor-Leste has a Human
Rights Adviser’'s Unit (HRAU) which is part of the OHCHR. It was established in 2013 and it as-
sists government and civil society in promoting and protecting human rights.

When the treaty comes into force (that is, when enough countries agree to it), one of the main
results is the creation of a committee, whose job it is ensure states comply with their treaty
obligations. Treaty bodies are created from human rights treaties - their formation, mandate
and rules are detailed within the treaties themselves. While charter bodies are often com-
posed of state representatives, treaty bodies are made up of independent individual experts.
Normally, members of a treaty body are human rights experts, like lawyers, diplomats or NGO
workers. They are nominated by state parties to the treaty, but their position is independent
from the state (which ensures governments cannot control them). These bodies meet three
to four times a year in Geneva. Treaty bodies carry out a number of activities which vary from
treaty to treaty. The rest of this section will detail treaty body activities and discuss how they
protect human rights.

4.5.1 State Party Report

When a state agrees to a treaty, it also commits to writing a periodic report, in which the state
details how it is meeting its treaty obligations. States must describe the steps, such as leg-
islative, judicial, policy and other measures, which they have taken to ensure the rights from
the treaty are protected. The state party report is usually a large document, sometimes nearly
200 pages long, which responds to the treaty, article by article. The report should explain how
rights in the treaty have been put into domestic law, how many people enjoy the right in that
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country and other activities it has done to ensure the protection of the right. Typically, states
are expected to submit an initial report one or two years after ratification, after which the re-
porting becomes periodic (usually every four or five years). However, this is a hard task, and
unsurprisingly, many states are reluctant to do the research and admit they are not complying
to the treaties. The result is that many states are late with their reports.

Table 4-2: Timor-Leste and State Party Reports

International Covenant on Civil and Polit- Tenyears
ical Rights (ICCPR)®
International Covenant on Economic, Tenyears

Social and Cultural Rights (ICESCR)"

Convention on the Elimination of All Initial report, 2" and 3 combined report
Forms of Discrimination Against Women

(CEDAW)?

Convention on the Rights of the Child
(CRC)®

Initial report (2009)
2" and 3 combined report (2015)

Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment (CAT)*

Initial report (2017)

Convention on the Protection of the
Rights of All Migrant Workers (CMW)®

Initial report (2014)
Progress report (2015)

Less thanten
years

International Convention on the Elimina-
tion of All Forms of Racial Discrimination
(CERD)®

Once areport is submitted, it is read by the treaty body members who will meet with the state
to discuss its progress. Because reports are a form of self-assessment, states often do not
share information of human rights violations or make claims about high standards which may
not be true. This is why treaty bodies allow independent stakeholders, such as NGOs, to submit
their own reports (called ‘shadow reports’) to give an independent view. The actual review is a
session in which the treaty body meets representatives from the state party at the OHCHR of-
fice in Geneva and the state delegation answers questions from the treaty body in a ‘construc-
tive dialogue’. Often the treaty body will raise issues mentioned in the shadow reports and the
state may be requested to give further information on violations occurring in its country.

' International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976)
999 UNTS 171(ICCPR).

"International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into force 3
January 1976) 993 UNTS 3 (ICESCR).

12 Convention on the Elimination of All Forms of Discrimination Against Women (adopted 18 December 1979, en-
tered into force 3 September 1981) 1249 UNTS 13 (CEDAW).

¥ Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990) 1577
UNTS 3(CRC).

' Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted 10 De-
cember 1984, entered into force 26 June 1987) 1465 UNTS 85 (CAT).

® Convention on the Protection of the Rights of All Migrant Workers (adopted 18 December 1990, entered into force
1July 2003) 2220 UNTS 3.

'® International Convention on the Elimination of All Forms of Racial Discrimination(adopted 7 March 1966, entered
into force 4 January 1969) 660 UNTS 195 (CERD).



Discussion and Debate: Do Countries Change Because of the State Report Procedure?

It may seem that state reports have alimited effect on compliance to human rights.
However, they may be used in a number of ways to improve human rights, and many
such examples can be found within the region itself. For example, Thailand changed
its divorce laws for women as a result of its compliance to both the ICCPR and the
CEDAW. The CEDAW treaty body noted that Thailand's divorce laws discriminated
against women: it was harder for women to divorce men as they had to prove either
adultery or that the male had disappeared for two years; while men had the option
of a no-fault divorce. Further, women had to change their surnames to that of their
husband. In 2005 Thailand changed these laws.

4.5.2 Individual Communications

In addition to receiving state reports, some treaty bodies may also accept complaints from
individuals and state parties. When an individual considers their human rights have been vio-
lated, in some circumstances they can complain to the UN. There are many conditions: (1) the
state must have ratified the treaty, (2) have allowed individuals to complain and (3) the person
must have gone through the state’s legal system or equivalent. Timor-Leste allows complaints

to the CEDAW, but it has never faced an individual complaint.

4.5.3 The Procedure for Making a Complaint

The individual complaints procedure is a quasi-legal process in which the treaty body gathers
information from a person who considers their rights have been violated. The procedure to

make a

1.

PR

complaint varies slightly between treaty bodies but basically follows this process:

failure to get justice must be detailed in the first submission.

for a treaty body to consider a complaint, a number of criteria must be reached:

a) The treaty needs to be ratified and the state party must have agreed to allow

complaints.

b) The complaint is not anonymous, so the person whose rights are violated must

be clearly identified.
c) There is a violation of an article of the treaty, and this must be stated.

d) The person has complained to the state without result. This is known as ‘ex-
hausting domestic remedies’. In other words, there is no other way the person
can seek justice from the state. The treaty bodies will only consider a complaint if

all other processes have been exhausted.

The treaty body sends the complaint to the state party.
The state party responds to the allegations.

es, this may be done twice.

The author(or someone representing him/her) submits to the treaty body in writ-
ing: the facts of the event, other relevant information and outlines the reasons
why they could not get justice in their own country. The rights violated and the

The committee decides if it has the authority to accept this complaint. In order

The state response is sent to the authors to allow them to respond. In some cas-
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6. Onceallthisinformation has been gathered, the committee then meetsto decide
if there is a violation and what should be the outcome. If they find that a violation
has occurred, they may ask the state to deal with the problem, compensate the
person and change laws or practices to prevent it happening again.

The process itself is slow, and it may take over a year before a conclusion is reached. Emergen-
cy complaints are often channelled through other procedures (such as special rapporteurs),
where an action may be taken in days rather than years. Because the committee has no binding
power, it cannot enforce the outcome of its findings. In many cases, treaty bodies may find a
violation has occurred and ask a state to offer compensation only for the state to ignore its
suggestion. While these limitations may imply that the complaints procedure is weak and inef-
fectual, it has some important contributions to offer. Treaty body findings can lead to amend-
ments in the law to ensure human rights are protected (for example, one body found that laws
criminalising homosexuality were a violation of rights in Toonen v Australia (1992).”7 It can stop
the process to execute someone waiting for the death penalty until a proper investigation has
been completed (for example, Piandiong v Philippines (1999),"® and other cases in Jamaica, Be-
larus and Kyrzkstan). Moreover, treaty bodies can introduce a new human rights standard to as-
sist states in the understanding and interpretation of human rights (for example, a recent case
clarified situations where access to an abortion was considered a right under Llantoy Huaman
v Peru(2003-5)).”®

4.5.4 General Comments

Another activity of treaty bodies is to assist states in their understanding of the treaty. This is
done by written comments, mostly on specific rights in the treaty. General comments allow for
clarification on the exact nature of a state’s obligation to the treaty. As an example, the treaty
body for the ICESCR has made very useful general comments on the standard of livelihood
rights such as food, water and housing. General comments have also provided specific ele-
ments to livelihood rights such as availability, accessibility and acceptability.

It is important to note that general comments can expand the scope of a right. For example,
water as a human right was included in a general comment as it was not written explicitly in
the treaty. General comments also include access to the internet as part of the freedom of
expression. However, these modifications to rights in a treaty can lead to arguments among
state parties. In particular, the question most asked is: is the general comment legally binding?
A main objective of the general comment is to assist the state in understanding rights, and
consequently its duties and obligations, when the time comes to report to the treaty body.

4.5.5 Other Procedures

A small number of other activities can be undertaken by treaty bodies to promote and protect
human rights, such as inquiries into gross and widespread human rights violations in a country
and ‘early warning and urgent action’ procedures used to stop serious violations which may
occur as a result of increased racial tension (such as genocide, communal violence or ethnic
cleansing).

7Communication No 488/1992 CCPR/C/50/D/488/1992 (1994).
'8 Communication No 869/1999 CCPR/C/70/D/869/1999 (2000).
' Communication No 1153/2003 A/61/40(2005).



The United Nations and Human Rights

The UN is the most significant body at the international level which protects human rights. It
has formalised a system of promotion and protection of universal human rights. States com-
mit to human rights when they become a UN member, though the protection of rights in some
cases is difficult to enforce.

Human Rights in the Broader United Nations System

As an international political body, the UN can be highly technical and multi-layered. Human
rights are protected by the UN organs, which are the most important parts of the UN. The UNSC
plays animportant enforcement role, particularly related to ‘gross and systematic humanrights
violations'.

The UNGA gives equal voice to all UN member states on human rights issues, and it is where
human rights treaties are adopted and signed by member states. The ICJ gives opinions and in-
terpretations on international law, including human rights law, and it also makes state to state
rulings on issues of international law. The UN Secretary-General plays an administrative role
when it comes to human rights, and can appoint special representatives. The Economic and
Social Council promotes human rights through the UN Charter, primarily by creating human
rights bodies. All Southeast Asian countries have been active in the UN and taken roles in many
of the organs.

UN Human Rights Charter Bodies

The charter bodies get their legitimacy through the UN Charter. One body is the HRC, which
replaced the Human Rights Commission in 2006. The HRC is comprised of 47 states who meet
reqgularly to discuss human rights concerns and implement special procedures. This includes
the appointment of mechanisms to report on human rights issues, such as special rapporteurs
and working groups. Another very important mechanism is the UPR, where every state in the
UN has its human rights record reviewed by the HRC.

The other main charter body is the Office of the High Commissioner for Human Rights, which
works on the promotion of human rights through education, humanrights research, awareness
raising, advocacy, and technical support and expertise to governments.

UN Human Rights Treaty Bodies

The treaty bodies are established when the treaty comes into force. The body is made up of
people who give expert advice to the state on how to comply with the treaty. It does thisin a
number of ways, including reviewing reports made by the state party on implementation of the
treaty, clarifying the meaning and function of the treaty by writing general recommendations,
and in some cases hearing complaints from individuals or conducting investigations.
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5.1INTRODUCTION

Societies across the world and throughout history have rarely, if ever, given women the same
opportunities as men. Women face discrimination in a number of ways: women are paid less
than men for the same amount of work; women frequently face violence; women and girls are
discouraged from going to school; women and girls are not given the same importance as men
in history, traditions and cultural activities. Over the past decades there has been much ad-
vancement towards women'’s equality in society, but there are still changes which have to be
made to ensure women are treated the same as men in every country, including Timor-Leste.

% Definition: Women’s human rights are human rights ensuring women are treated

4 equally and with dignity. Many women's human rights are about ending discrim-
ination at work, at school or in law. Because women are not treated equally in
any country in the world, human rights are necessary to protect women and to
address their unequal situation.

5.1.1Brief History of Women'’s Rights

There have been debates and movements for giving women more rights throughout history.
During the European Enlightenment (17th and 18th century), when an early version of human
rights emerged, women's rights were discussed by leading thinkers such as John Locke, Thom-
as Paine and a pioneer advocate for women's rights, Mary Wollstonecraft. Through the 19th and
early 20th centuries, women held conferences and lobbied around issues of war, equality, the
right to vote and the prohibition of alcohol. The Suffragettes, who were advocating for wom-
en’s right to vote, are probably the best-known early movement. Women's rights advocates
achieved major lobbying successes in the areas of work and protection of women, for example,
the International Labour Organization (ILO) supported the principle of equal pay for work of
equal value in the preamble of its constitution (1919), while the Charter of the United Nations'
prohibits discrimination on the basis of sex. These successes show that women have been
advocating for their rights at the international level for over a century.

There is also a history of activism for women's rights in Southeast Asia. Feminist pioneers, like
Kartini and Dewi Sartika from Indonesia, advocated for the education for girls and women in
the late 19th and early 20th centuries. Another important figure at the time was Concepcién
Roque, who started one of the first women'’s organisations in the Philippines. She was also an
active humanitarian, working on the well-being of mothers and their children, and advocating
for prison and labour reform for women and children. By the 1960s, there were numerous wom-
en’s organisations calling for women'’s rights throughout the region.

"United Nations Charter (adopted 24 October 1945) TUNTS XVI.



Women and the Struggle for Independence of Timor-Leste

Female activists and feminists have contributed to women's political participation
during the struggle for independence of Timor-Leste. Those women were brave
and put much effort into protecting their rights, while also advocating for gen-
der equality. After the Carnation Revolution in Portugal, in 1974, the OPMT (Orga-
nizagcao Popular de Mulheres de Timor - Popular Organization of Timorese Wom-
en) was created by the Central Committee of FRETILIN (Revolutionary Front for
an Independent Timor-Leste). Its most prominent leaders included Rosa ‘Muki’
Bonaparte, Maria do Ceu Pereira ‘Bui Lear’, Maia Reis, Aicha Bassarawan and Is-
abel Lobato. The group’s primary goal was to take part directly in the fight against
colonialism’and ‘to eliminate any form of violation and discrimination’ suffered by
women in colonial society.

Some women joined the querrilla forces fighting Indonesian occupation, while
many more were involved in the clandestine networks supporting the freedom
fighters. Some former guerrilla fighters became prominent peace activists, such
as Magdalena Bidau Soares (Mana Kasian).

Rosa ‘Muki’ Bonaparte - A Portrait

Rosa ‘Muki’ Bonaparte is celebrated as the bravest young Timorese female politi-
cian, women's rights activist, and independently smart and influential young wom-
an in the history of the country. She was born on 18 February 1957 in Manatuto, a
small town on the northern coast. After finishing her senior high school year in a
Canossian school, she gained a scholarship to study in Lisbon, Portugal.

She arrived there in the early
1970s, and got involved ina po-
litical movement called Movi-
mento Reorganasative de Pro-
letariat Portuguese (MRPP).
k.. | She met with other Timorese
P students at Casa Timor in Lis-
2l bon, to discuss politics and
ﬂi- anticolonial activism. Aware of
the difficulties facing her
;"‘,-r' ; country, she abandoned her
B studies and decided to return
_ e " to Timor-Leste, where she
joined as a member of FRETI-
LIN's National Committee
around 1974. Furthermore, she was one of the founders of the OPMT and was ac-
tively engaged in many activist organisations, also with her male activist col-
leagues, until the day she was captured and executed by the Indonesian Army in
December 1975.
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Rosa Muki Bonaparte, photo sourced: Facebook

In the 1960s and 1970s, there was a broad social movement in the West called the ‘women’s lib-
eration' movement. It called for women to be liberated from the unfair structures of society such
as marriage and unfair labour laws. Influential feminists at this time include Simone de Beauvaoir,
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Gloria Steinman and Betty Friedan. These movements for women’s equality were influential in the
United Nations (UN), which chose 1975 as International Women's Year, followed by an Internation-
al Decade for Women.

5.2 UNDERSTANDING DISCRIMINATION AGAINST WOMEN

Human rights began the task of addressing women's inequality by eliminating discrimination
against women in the Convention on the Elimination of Discrimination against Women (CE-
DAW)? which was adopted in 1979. In order to understand discrimination, we will start by differ-
entiating between two terms people often mix in everyday life, ‘'sex” and ‘gender’. We will show
why not distinguishing between these concepts can contribute to discrimination.

5.2.1Sex and Gender

Simply put, 'sex’ refers to the physical and biological characteristics of men and women, while
‘gender’ refers to the social roles men and women play in society. Sex is biologically deter-
mined according to the physical and biological characteristics of someone’s body. Gender is
the expected role a male or female plays in society, and the values associated with that role.
From birth and throughout their lives, society imposes specific characteristics, roles and
tasks to men and women. These may be traditional values, for example, men are expected to
be strong, and women to be mothers. Different cultures give different roles and values to men
and women. However, what is similar across cultures is that these roles are given according to
the biological sex of the person, even though the roles and values have little to do with biology.
Instead, they are socially constructed. Consequently, if gender is socially constructed, so is
inequality.

5.2.2 Linking Discrimination to ‘Sex’

A common assumption is that the sex you are born will automatically determine how you talk,
walk and think. People born of one sex are forced to play the gender roles associated with that
sex. However, many of the values and beliefs of those gender roles are discriminatory. For ex-
ample, the belief is that men are physically strong and rational. They are expected to be the
breadwinners in the family, the protector, the leader and the decision-maker. According to this
belief, their primary domain is the public, in the world of work outside the home and in politics.
On the other hand, the belief is that women have motherly instincts, so their roles are centred
on emotions, relationships and care. For example, women are expected to be mothers who
primarily have duties to care about children, the sick and elderly in the family. These views are
disempowering for women as they restrict women to the domestic sphere, and give men free-
dom and privilege.

Ideas about these gender roles are based on the physical differences between the bodies of
men and women. The fact that men are bigger and women give birth is used to explain the
division of labour between men and women and the value given to the work they do. However,
physical differences have very limited significance in modern societies. Physically, women can
be very strong. For example female weight lifters at the Olympics can lift much heavier weights
than most men. Men can take care of babies, shown by a recent trend of ‘stay at home dads’ in

2Convention on the Elimination of All Forms of Discrimination Against Women(adopted 18 December 1979, entered
into force 3 September 1981) 1249 UNTS 13 (CEDAW).



some countries. Women can be aggressive, decisive and ambitious. Many people believe that
treating women differently is justified by nature, when really it comes from social values.

Societies invent a gender role for males and females to perform. An example of socially con-
structed roles is clothing and appearance. Nowadays men wear pants and women wear dress-
es, but these conventions are socially constructed. In parts of Southeast Asia, for example,
men can wear sarongs. Similarly, in Timor-Leste, kabala tais is part of men’s traditional at-
tire. In fact, in most Southeast Asia countries gender differences in appearance were almost
non-existent, unlike in Western societies where they were strictly differentiated. In Western
societies, women have always worn dresses. They began to wear trousers, sometimes as a
form of protest, around the 1920s. However, in 19th century Siam (Thailand), women’s clothing
was very similar to that of men. Foreigners visiting Siam at this time found it difficult to dif-
ferentiate between men and women. Both had short hair, wore the same clothing and shared
similar names. The point here is that how gender is determined, whether it is through clothes,
language, or other status, is a cultural process, not a biological one.

LpA Concept: Socially Constructed Roles

If a role is socially constructed, it means that society has invented it, and it does
not come from nature or biology. The role of the mother is often considered to be
biological, because women give birth to babies. Yet, women who are not biological
mothers can still play the role of mothers to their adopted babies. Different societies
see motherhood differently, for example a good mother could be very strict to the
children in some places, and very caring and kind in others. This shows that the role
of motherhood is socially constructed.

The process of imposing gender roles should be confronted to eliminate discrimination. In-
stitutions such as the family, schools, workplaces, religious institutions, government and the
media play an important role in deciding what males and females should be good or bad at, or
how they should look. They use a system of rewards and punishments to socialise a personinto
the roles of male and female. So, for example, schools sometimes teach different subjects to
boys and girls. Parents buy children different toys according to their sex. The media highlights
what beauty looks like. It is important to note that institutions pressure both men and women
to follow gender conventions.

The objective of these pressures is to make men's and women's behaviour fit society’s expec-
tations. There are negative impacts of this process. In the worst cases, women end up feeling
weaker and inferior to men, and men are taught not to show emotions and to act aggressively.
Men and women who do not act in accordance with the gender norms and practices of their
society may be exposed to various forms of discrimination, social pressure, shame and abuse.
For example, women who experience sexual violence may be blamed because of the clothes
they wear. Boys are called weak if they cry. Within this process human rights violations can oc-
cur, because the pressure or violence people face to perform their gender violates their safety
and security.
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-, Discussion and Debate: Traditional Gender Roles in Timorese society

Traditionally, Timor-Leste’s society has faced great challenges in securing wom-
en's human rights and gender equality. For example, strict division of gender roles
in domestic work is still present in the family. In the traditional mindset, men and
boys must never be in the kitchen washing dishes or preparing meals, because the
responsibility of taking care of the household is still considered a woman's job.

It is also assumed that only men can fully access public positions and be free to
engage in public spaces, without any restriction or discrimination. Women are still
restricted only to being a mother and taking care of the children in the family. Even
though the contemporary mindset introduces different interpretations of gender
roles, the majority of the Timorese people still rely on traditional values and exist-
ing social constructs.

« How do the current generation of university students see this gender division?

« Do many students believe that men make better politicians? Or that women
should stay at home to look after children?

e |Isthere adifferent view between male and female students on the role women
play in society?

5.3 THE CONVENTION ON THE ELIMINATION OF ALL FORMS OF DISCRIMINATION

AGAINST WOMEN

CEDAW is an important development in protecting women's human rights. Its key message is
that women and men should have equal rights in all aspects of their lives. It defines what dis-
crimination is and how states could fight such discrimination. It presents the different areas
on which governments should focus to achieve equal rights for women. States which ratify
CEDAW are committed to amend their national laws to guarantee women's equal rights and to
provide opportunities and remedies where gaps exist. They must submit a report every four
years to show their progress in implementing the treaty obligations. The treaty established the
Committee on the Elimination of Discrimination against Women to monitor state compliance
with CEDAW. CEDAW is a historical achievement for women around the world, because it be-
came the main international standard to measure the treatment of women.

In ratifying CEDAW, states have duties to:

« Change laws or introduce new laws: to incorporate the principle of equality and
non-discrimination of men and women, abolish all discriminatory laws and practices,
and adopt appropriate measures to prevent discrimination against women;

« Ensure access to justice: to ensure the effective protection against discrimination
through courts and similar institutions;

« Develop programmes to accelerate equality: implementing temporary special
measures to help achieve equality (for example reserving seats for women in gov-
ernment);

« Modify culture: to change cultural and traditional practices and attitudes including
stereotypical roles of women and men.



CEDAW creates obligations on states to work towards the equality of women, whether this is
with government bodies or the private sector. It identifies at least 12 areas of discrimination
directly: culture, law, trafficking, politics, international politics, nationality, education, health,
economics, rural women, marriage and family. Further, CEDAW supports giving women infor-
mation on family planning and supports equal pay for equal work.

CEDAW has near universal ratification. Currently, only six countries have not ratified the con-
vention (Iran, Palau, Somalia, Sudan, Tonga and the United States of America). All Southeast
Asia countries are state parties. Timor-Leste ratified CEDAW in 2003, without any reserva-
tions. This means it has committed to fully comply with it.

5.3.1Non-Discrimination in the Convention on the Elimination of All Forms of Dis-
crimination against Women

Discrimination can occur in two ways: as a product of laws (de jure discrimination) or discrimi-
nationin reality (de facto discrimination). Laws that do not give women equal marriage rights to
men or restrict women from certain jobs are examples of de jure discrimination. De facto dis-
crimination occurs where even though there are no laws discriminating against women, the re-
ality is that women do not have equality. For example, even though there are no laws restricting
girls from going to school or women from entering formal politics in Southeast Asia, in these
countries there are fewer girls in school and fewer female politicians.

5.3.2 Concept of equality in the Convention on the Elimination of All Forms of Dis-
crimination against Women

To address discrimination effectively, eliminating discrimination should result in the equality
between men and women. However, there are different views of what equality means.

The formal model of equality is based on the understanding that men and women are the same,
and therefore should be treated the same. Thus, if men can vote and compete in elections for
public office, women should have the same opportunities. However, this model does not take
into account different gender roles. For example, although the law recognises that both men
and women have aright to be a politician, social conventions expecting women to stay at home
may restrict them from participating in the public sphere.

The protectionist model of equality recognises the differences between the positions of men
and women in society. However, to protect their interests, it uses those differences to impose
restrictions against women. For example, if women are working at night this may appear dan-
gerous because women may be vulnerable to sexual harassment and danger at night. The pro-
tectionist model recognises that the social environment may not be safe for women at night,
so it would prohibit such work for women to protect them. However, the impact may be that
some employers will not want to hire women, as these restrictions would burden the other em-
ployees. As a result, women will have fewer opportunities in employment.

The substantive model of equality recognises that the unequal position of women is due to
discriminatory policies and practices. It also recognises that gender roles act as a barrier pre-
venting women from achieving parity with men. This approach calls for the elimination of such
barriers by creating conditions to offer women practical help to achieve substantive equality
with men. Taking the earlier example, the substantive model would require states to pass laws
requiring employers to provide safe transport to women and/or engage adequate numbers of
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security guards in the work space for night workers. It might also call upon states to take steps
to make public transport and roads safer during the night, for example by increasing police pa-
trols, introducing better lighting and better connectivity in terms of public transport etc.

CEDAW uses a substantive equality approach based with both de jure and de facto equality
between women and men. It is not enough to ensure laws promote equality - the result of the
laws, and the practice in society, must ensure equality and non-discrimination.

!WA Concept of equality in the National Constitution of Timor-Leste (C-RDTL)

It is important to remember that the constitution places special emphasis on
the equality between men and women. In a number of articles, the constitution
does highlight special rights or protection for women. For example:

Article 6.j (Objectives of the state): to promote an effective equality of
opportunities between women and men.

Article 16.1(Universality and equality): All citizens are equal before the law, shall
exercise the same rights and shall be subject to the same duties.

Article 17 (Equality between women and men): Women and men shall have
the same rights and duties in all areas of family, political, economic, social and
cultural life.

Article 39.4 (Family, Marriage and Maternity): Maternity leave is protected at
the Timorese workplace.

Article 50.1(Right to Work) Every citizen, regardless of gender, has the right and
the duty to work and to choose freely his or her profession.

Furthermore, the Timorese Penal Code and Civil Code also contain provisions
protecting women.

5.3.3 State Obligations in the Convention on the Elimination of All Forms of Discrimi-
nation against Women

State parties to CEDAW are obligated to ensure their laws and activities relating to women re-
sultin the elimination of discrimination. Like with all other human rights treaties, state parties
have the duty to respect, protect and fulfil women’s human rights. The obligation to respect
refers to the obligation of the state party to ensure that it does not violate women's rights. The
obligation to protect refers to the obligation to prevent violations by non-state actors (such
as companies, schools or husbands), and the duty to investigate, punish and compensate for
violations when they do occur. The obligation to fulfil refers to the state obligation to create
enabling conditions for all women to enjoy their human rights.



The General Recommendation from the United Nations Committee on the
Elimination of Discrimination Against Women to Timor-Leste (2015)°

Examining Timor-Leste's obligations as a state party to CEDAW, the CEDAW
Committee made a number of recommendations in several key areas:

« Violence against women and domestic violence: The Committee recommends
to the state to ensure that the Domestic Violence Law and the National Action
Plan on gender-based violence be strictly implemented. This is to guarantee
the victims of domestic violence or any other forms of violence access to their
rights. The Committee called upon the state to strictly consider rape cases as a
crime in the Penal Code and through the domestic violence law itself. Also, the
Committee continued to emphasise the role of the state to protect victims of
domestic violence and ensure that the perpetrators are adequately punished.

« Women's political participation and access to justice should be guaranteed by the
state. The state should promote comprehensive legislation on gender equality,
including serious consideration to enact legislation that should guarantee the
enjoyment of women's rights, instead of using traditional system practices which
disvalued women's rights.

« Eliminating discrimination and other stereotypes or social practices that disvalue
women's rights, including those related to marriage, such as bride price and

polygamy.

5.4 PROTECTION MECHANISMS FOR WOMEN'S RIGHTS

The protection of women’'s rights at the international level is found in the treaty bodies, with an
Optional Protocol allowing for complaints and investigations. Further, the UN has established
anumber of bodies to protect women's rights. There are also mechanisms at the regional level
in the Association of Southeast Asian Nations (ASEAN).

5.4.1 Treaty Body Protection Mechanisms: The Optional Protocol

An Optional Protocol to CEDAW (OP-CEDAW)* came into force in 2000. It does not create new
rights but is a procedure for people to claim their rights. In Southeast Asia, only four countries
have ratified the OP-CEDAW, one of which is Timor-Leste.

5 Committee on the Elimination of Discrimination against Women, ‘Concluding observations on the combined
second and third periodic reports of Timor-Leste’' (24 November 2015) CEDAW/C/TLS/C0/2-3; UN Press Release,
‘Committee on the Elimination of Discrimination against Women considers the report of Timor-Leste’(11November
2015) <https://www.ohchr.org/en/press-releases/2015/11/committee-elimination-discrimination-against-wom-
en-considers-report-timor>accessed 28 June 2022.

“Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women (adopted
6 October 1999, entered into force 22 December 2000) 2131 UNTS 83.
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Focus on: Individual Communication to the United Nations Committee on the
Elimination of Discrimination Against Women

In 2015 an anonymous woman, represented by Asisténsia Legal ba Feto no Labar-
ik (Women's and Children’s Legal Aid), made a complaint to the CEDAW Committee
that her rights under CEDAW were not recognised by the Timorese government. The
woman was married to a member of the defence force, who would frequently return
from base drunk and abusive. She made complaints to the defence force and to the
local police, neither of which helped her. The defence force did get the husband to
sign a declaration saying he would stop the beatings, but they also said the problem
is common, using a Timorese saying about violence between spouses that ‘the plate
and spoon hit each other’. Her beatings became worse, and eventually fearing for
her life she stabbed and killed her husband in self-defence. She was arrested and
detained. During her trial, she was represented by four different lawyers. The fact
that she was reqgularly beaten was not submitted before the court, and judges made
biased statements. After two retrials, she was eventually released on parole after
being detained for seven years.

The CEDAW Committee found that her rights had been violated.® The state had a duty
to protect her from violence, which they failed to do on numerous occasions. Her
complaints to the police, the village leaders and to the defence force were not taken
seriously. They recommended the government to provide training to judges, pros-
ecutors, lawyers and law enforcement officials on domestic violence. Further, the
legal system should be investigated for structural failures leading to victims of do-
mestic violence not getting protection.

5.4.2 Women's Organisations at the United Nations

UN Women is the umbrella UN organisation dealing with women'’s issues. It currently gives pri-
ority to three issues: violence against women, women'’s political participation and economic
integration. Apart from these, other women'’s issues have been included into a number of the
UN's programmes and activities. For example, the Sustainable Development Goals (SDG) in-
clude gender equality as a goal (SDG 5). Other UN organs working on women include the UN
Security Council, which has produced a number of resolutions on women in conflict. Gender
issues have been mainstreamed into development programming, with most organisations re-
quiring gender equality in all stages of development.

It is important to note that, over time, women's organisations have been effectively lobbying
at the UN and other inter-governmental organisations. While some of the basic goals of these
women’s organisations are broadly accepted in theory, progress has been slow towards reach-
ing some goals of women's empowerment and gender equality. For example, giving priority to
reproductive rights is still controversial at the UN, as many states do not recognise women's
control over their own fertility.

5.4.3 Association of Southeast Asian Nations Mechanisms

An ASEAN Commission on the Promotion and Protection of the Rights of Women and Children
(ACWC) was formally established in 2010, made up of 20 representatives nominated from the

® Communication No 088/2015 CEDAW/C/69/D/88/2015(2018).



ten member states in ASEAN (two representatives from each state, one in women'’s rights and
another on children's rights). ACWC's primary purpose is promoting the human rights of women
and children in ASEAN. It does not have the ability to receive or investigate human rights viola-
tions. It is predominantly a body dealing with promotion, not protection.

5.5 WOMEN'S HUMAN RIGHTS CONTEMPORARY CONCERNS

As the chapter so far has highlighted, there are many areas of concern for women'’s rights. We
will now discuss three concerns: violence against women, women in politics and women in
work.

5.5.1Violence Against Women

Women face violence at home, at work and in public at a much higher rate than men. Only in re-
cent years much of this violence started to be considered a crime. Previously a husband beat-
ing a wife was considered a private matter and was socially acceptable in many cultures and
communities. Similarly, there was no law against a husband raping a wife in Southeast Asia.
With the cominginto force of CEDAW there was greater recognition of the violations caused by
violence against women. We will now take a brief look at three important concepts:

Violence against women (VAW) covers any form of violence which is directed at women be-
cause they are women. VAW is not just an act of violence, but also a mechanism of disempow-
eringwomen. VAW is a result of historically unequal power relations between men and women,
which have led to domination over and discrimination against women by men. Violence against
women is one of the crucial social mechanisms by which women are forced into subordinate
positions compared to men. When communities and cultures tolerate VAW, they are ensuring
that women cannot gain equality in society. When governments, police, schools and families
do nothing to stop the violence, they are complicit in it.

Domestic violence (DV) is violence that happens at the home and can include gender-based
violence(GBV), VAW and violence against children. Domestic violence is a term most commonly
used in national laws. Domestic violence may take many forms. Along with physical and sexu-
al violence against wives and daughters, it can also include economic and emotional abuse.
Economic abuse is when a partner controls the financial resources, resulting in the loss of
freedom or being forced to perform some activities. Domestic violence can also be done by
women to other women, as punishment for not conforming to gender values. An example would
be a mother in law harming her daughter in law, because she does not look after her son well
enough.

GBV is defined as violence someone faces because of their gender, more commonly because
they are not complying with gender normative roles. This violence is often based on an abuse
of power between genders. While the major group of concern is women, anyone can be the
victim of GBV, including men or boys who are not considered masculine enough.
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States address these issues through domestic violence laws. However, their weakness can be
that they often do not give full protection from the different forms of violence. Some only cover
marriages, so girlfriends, ex-wives or a gay person is not protected. The laws also vary in what
kind of protection they offer. While some acts include providing shelters and counselling to
victims, other laws do not address this need of the victim. The other major concernis that laws
may be strong, but they are not strictly enforced. Many cultures and communities still see do-
mestic violence as a private issue that the family has to resolve. A woman may go to the police
for help, but they send her back to her husband to sort out the problem herself. Unfortunately,
such responses are very dangerous, because most women who are murdered are not killed by
strangers, but by their husbands. While the rate does vary across the region, the fact is that

Focus on: Law Against Domestic Violence (LADV)

LADV was passed in 2010, making domestic violence a public-order crime in Timor-
Leste (under article 36).

The LADV defines domestic violence as

Article 1: TDV is] any act or sequence of acts committed within a family context,
with orwithout cohabitation, ... whichresulted...in physical, sexual or psychological
injuries or suffering, economic abuse, including threats such as intimidating acts,
bodily harm, aggression, coercion, harassment, or deprivation of freedom’.

The LADV also requires the state to engage in awareness raising on the issue,
educations and to conduct studies. The state should initiate a national action plan
to stop domestic violence.

Though it has been in force over ten years, women are still experiencing
discrimination and violence in their everyday lives. Although the LADV foresees
punishments for the perpetrators of domestic violence, the problem lies in its
implementation. In many cases, the victims of domestic violence face different
challenges in accessing justice, due to a lack of judicial assistance.

homes can be more dangerous for women than public spaces.

0

Focus on: Violence against Women in Timor-Leste

The rate of VAW, GBV and domestic violence in Timorese society is higher than other
forms of violence or discrimination. A major challenge lies in the implementation of
the LADV, as well as in the stereotypes concerning gender roles in society, particu-
larly within the household.

According to a JSMP (Judicial System Monitoring Program) report (2013), about 71%
of domestic violence cases are charged by the public prosecutor as a simple assault,
without considering the gravity of the abuse faced by victims. As a result, the major-
ity of domestic violence cases are being suspended by the court, or they substitute
a prison sentence with a fine, even though the perpetrators are legally found quilty.
Most of the perpetrators are family members or partners of the victim.

The World Bank's study in 2018 states that 47% of partnered women aged 15-49 had
experienced physical and/or sexual violence in the 12 months preceding the survey®.

§ World Bank Group, ‘Timor-Leste Systematic Country Diagnostic: Pathways for a New Economy and Sustainable

Livelihoods'(2018).



5.5.2 Women's Political Representation

One of the top priorities at UN Women has been on women's political representation. In 2011
the UN General Assembly passed a resolution on women'’s political participation which calls
on all countries to increase the number of women at all levels of political decision-making,
including monitoring progress, conducting trainings and increasing media coverage on the
issue. The facts on women’s participation show their significant underrepresentation: as of
February 2019, only 24.3% of all national parliamentarians around the world were women. As
of June 2019, 11 women are serving as head of state and 12 are serving as head of government
out of around 200 governments. As of January 2019, only 20.7% of government ministers were
women.

Electoral systems are often biased against women because men can raise more money, trav-
el more freely and are better connected to police, army and industry than women. Access to
funds is a significant challenge because male politicians are more likely than women to have
connections to (male) leaders in business and finance. To help overcome these obstacles,
some countries introduce electoral quotas to secure the political representation of women.
In Southeast Asia, Indonesia and East Timor are the only countries with electoral quotas for
women in the lower house.

Women in Politics in Timor-Leste

According to article 12(3) of Timor-Leste’s Law on the Election of the National
Parliament (2006), the submitted electoral lists must include at least one female
candidate for every group of three candidates. This law gives women and men a
chance to run for key positions at the local and national levels, for example, as local
chief or governor.

As a result of the electoral quota, 38% of seats in the National Parliament of
Timor-Leste are held by women. Women hold two ministerial seats, four vice-min-
isterial seats and another four secretary of state seats. At the local level, there are
currently 11 women village chiefs (Chefes de Suco), two women sub-village chiefs
(Chefes de Aldeia)and six elders that function as traditional leaders(lian nain). Each
village council is guaranteed three women representatives country-wide (informa-
tion from September 2020). This is some of the highest rates of female participa-
tion in politics in the region.

Although the electoral quota system guarantees women'’s political participation or
possibilities for important leadership positions at the local and national levels, the
decision-making process is still influenced by male domination. Furthermore, fe-
male leaders have been experiencing personal attacks from social media. This is
limiting female leaders in expressing their political opinions. As an example, a cur-
rent MP, Ms Nélia Menezes and former MP Ms Nurima Alkatiri, in an interview with
Adrienne Woltersdorf (2018), stated from personal experience that, regardless of
their qualifications and achievements, female leaders are constantly attacked
(both personally and professionally) in social media and compared negatively to
male colleagues’.

"Network for Social Democracy: Friedrich Ebert Stiftung: https://asia.fes.de/news/are-timor-lestes-quotas-for-
women-in-government-a-good-thing-of-course-say-female-mps/
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5.5.3 Women at Work

Equality in economic rights for women is still a distant goal. To illustrate this, what follows is a
list of some facts on Women’s Economic Participation from UN Women:

«  Women in most countries earn on average only 60 to 75% of men’s wages.
« Women devote one to three hours more a day to housework than men.
« Around 50% of the world’s working women were in vulnerable employment.

+ Inonestudyalmost 90% of countries have at least one law restricting women’s econom-
ic opportunities, for example allowing men and not women to inherit property.

« Most countries restrict women's access to land, credit or property for women.
+ 40% of women leave the workforce early, the majority of them for family reasons.
« Women are always under represented at senior levels in business.

These differences are mostly in fact and not in law. All Southeast Asian countries have laws
against discrimination in the workplace and equal pay for equal work is protected in law, yet
there is still a significant economic disparity between men and women. The reasons given for
women’s inequality are similar in many countries. In many countries, women lose their jobs
when they get pregnant. Women'’s livelihood and earning continue to be seen only as an addi-
tion to their husband's income, although they suffer more from economic and financial crises.

Though women's labour participation has increased during the last decades, their responsibil-
ities at home have not decreased. A majority of women continue doing household work, care
work for the children, the sick and the elderly, while at the same time earning a living for the
family. Often they are also involved in community work, which is an extension of their house-
hold responsibilities. Another reason is that women often work in lower paying and insecure
jobs, such as cleaners, or in hospitality and service industries. Other inequalities add to these
problems, such as access to education, sexual harassment in the workplace and men doing
business in male only venues (such as sports arenas).

_J} Discussion and debate: Domestic work in the household

44

Following the information given above, let’s take a look at how we understand do-
mestic work in the household.

« How do brothers and sisters give support in the kitchen (preparing meals,
washing dishes)?

« Should husbands/male partners cook and help in domestic work in the house-
hold?

« If male family members are working outside the home and earning an income
for the family, does that mean they don't need to do domestic work?

« Arethere any household jobs which only women should do?



Inadequate conditions with regard to maternity leave isanother great problem faced by women
in the workforce. In Southeast Asia, many countries offer maternity leave, but this is as low as
eight weeks in Malaysia and only as high as four months in Vietnam. Further, with little help in
childcare, women are often forced to leave work to look after their children. According to the
Timor-Leste Labour Law (2012), the employee is entitled to a maternity leave with pay for a pe-
riod of at least 12 weeks, ten weeks of which must necessarily be taken after childbirth without
loss of seniority rights and remuneration.

Women's economic inequality is not just in the workplace, as women can be locked out of oth-
er income generating resources such as land. The most common tradition with inheritance
throughout Southeast Asia is that the eldest son gets the property or family business. This
practice is also widespread in Timor-Leste, as the majority of the community applies the pa-
triarchal line of inheritance. According to this tradition, males (sons) are considered to have
more right to a family heritage. Only a minority of women have the same rights in the context
of inheritance.

Women's Economic Participation

When it comes to economic participation, women in Timor-Leste face different
challenges, which negatively impact the realisation of their economic rights.
There are various factors contributing to women’s economic dependency in soci-
ety, particularly in the family. The majority of women are still financially dependent
on their husband's income. Often, they are not allowed to work in the public sphere
by their partner (husband), which leaves them economically vulnerable.

About 63% of men in Timor-Leste have full time jobs compared to 45% of women.

Employment in each sectoris very uneven. Men have 69% of government jobs, with
women only having 31%. Men own 76 % of businesses and farms (women only 24 %),
and men have 68% of jobs at embassies and other international organisations. The
only sector where women work more is in self-employed jobs, where women make
up 57% of the workforce. The 2015 Timor-Leste Population and Housing Census
shows that, among the women who do work, 75.4% are in vulnerable employment.
Only 22.9% of women are in managerial positions, compared to 77.1% men.

(Source: UN Women)
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CHAPTER SUMMARY AND KEY POINTS

Introduction

Women are rarely, if ever, given the same opportunities as men. Women face discrimination
in many areas including work, education, culture and health. The history of the women’s rights
movement focuses on women's suffrage and the rise of feminism in the 1960s, but the struggle
for women's equality has a longer history. Women were active from ancient society, through
the European enlightenment, to contemporary times. In Southeast Asia, early activists worked
on education, voting, and welfare. The modern women's liberation movement was influential in
the UN’s International Women'’s Year and with the adoption of CEDAW (1979).

Defining Discrimination

Discrimination conflates the concepts of sex (or a person’s biology) and gender (or a person’s
social role and expectations as a male or female). Sex is biologically determined, though re-
cently scientific studies have shown a body is not always either male or female. Gender is the
attributes and traits, many linked to traditional values, that men and women are expected to
adhere to. One assumption is that people of a sex will automatically play the gender role. This
can be disempowering for women as they are expected to be mothers or housewives, and not
active in politics or business. These roles are socially constructed, and supported by institu-
tions such as the family, schools, workplaces and religion. Men and women who fail to conform
to these gender norms may be subjected to various forms of discrimination, social pressure,
shame and abuse.

The Convention on the Elimination of Discrimination against Women

The CEDAW defines discrimination and identifies where governments should focus on their ef-
forts to achieve equal rights for women. Most opposition to CEDAW is about rights which clash
with culture and religion, especially around the family and marriage. CEDAW asks states to mod-
ify laws to incorporate the principle of non-discrimination, ensure women access to justice, ac-
celerate equality, and modify culture. Discrimination in CEDAW has three elements: some kind of
distinction, exclusion or restriction, which is based on sex, with the result that a woman does not
get equal human rights to a man. Discrimination can occur in two ways: as a product of laws (de
jure discrimination)or discrimination in fact or reality (de facto discrimination). State parties have
to ensure that actions and laws result in the elimination of discrimination.

Concept of Equality in the Convention on the Elimination of Discrimination against Women

The formal model of equality is based on the argument that men and women are the same and,
therefore, they should be given the same treatment. The protectionist approach to equality
means that women are restricted from doing certain types of work or activities for their own
protection. The substantive model of equality, which is used by CEDAW, sees equality in terms
of opportunity and results. CEDAW also has corrective approaches where states must correct
practices that perpetuate women'’s subordination and inferiority. CEDAW could be stronger in
violence against women, diversity issues and promoting the empowerment of women

Protection Mechanisms for Women'’s Rights

The protection of women's rights at the international level is found in the Optional Protocol to
CEDAW which has a communications procedure for individual complaints. A number of pro-
grammes, offices and agencies have been established within the UN such as UN Women in



2010. While some goals of these women's organisations are accepted, progress has been slow
towards goals of women’s empowerment, reproductive rights and violence. The ASEAN Com-
mission on the Promotion and Protection of the Rights of Women and Children is a regional
body promoting women’s and children’s rights.

Violence Against Women

Women faced violence at home, at work and in public at a much higher rate than men. VAW cov-
ersall forms of violence, though more recently the term domestic violence is used to talk about
violence by a partner, and now GBV includes any violence done because people are not comply-
ing with their gender roles. VAW is both an act of violence and a mechanism for disempowering
women. When communities and cultures tolerate VAW they are ensuring that women cannot
gain equality in society. Violence is socially constructed and can be done as punishment for not
conforming to gender values. Domestic violence may take forms of physical, sexual, economic
and emotional abuse. Nearly all Southeast Asian countries have domestic violence laws but
they can be weak when they do not give full protection from the different forms of violence, and
they are not strictly enforced.

Women'’s Political Representation

Women'’s political representation is a UN Women priority. Women are significantly underrep-
resented in Southeast Asian governments. The challenges to women getting elected are that
men can raise more money, travel more freely and are better connected to police, army and
industry than women. Some countries have electoral quotas for women, but there is still some
debate on this.

Women at Work

Women do not have equality in economic rights. Women are paid less, work more and do not
get equal access to credit, income generating resources and inheritance. Women work more
in lower paying and insecure jobs while also being unprotected from sexual harassment in the
workplace. When women get pregnant, they may get fired or have insufficient maternity leave.
Labour has changed with globalisation, with more women working and increased migration for
work, which has both positive and negative consequences.
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CHAPTER 6

Children's Human Rights
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6.1INTRODUCTION

Childhood is understood differently today than it was in the past. Although parents always
loved their children, opinions on how they should be protected, what rights they should have
and what type of work they can do change according to how society views children and child-
hood. Centuries ago, some children could be forced to do hard labour, face criminal charges as
adults and were often married as adults. Why were children treated this way? Not because so-
ciety disliked them, but because they were seen and treated as adults. It isargued that the idea
of childhood emerged in the 17th century when people first believed that children are different
from adults and should be treated differently.

In the last few decades improvements have been made in the treatment of and protection giv-
ento Southeast Asian children. Various special services, from education to health, are now giv-
en specifically to children. For example, harsh labour has been forbidden and a lot of effort has
been made to protect children from abuse and neglect. These changes result from the values
society gives to the idea of childhood. While this concept varies between different cultures,
childhood is now seen as a period of safety and security, meant for play, learning and develop-
ment during which children should be protected from violence and abuse. The acceptance of
these ideas led to the introduction of children’s human rights.

a/ Definition: Children’s Human Rights

Human rights which seek to ensure children get the safety and services they
deserve, and protect children from abuse.

6.1.1 Background to Children’s Rights

The first steps in recognising children’s rights were made in Europe in the 1800s, with the
introduction of labour laws protecting children and laws on compulsory education. Other
changes to laws relating to children in court and the introduction of juvenile justice systems
came around the early 1900s, when many European nations outlawed corporal punishment
for children. These changes reached Southeast Asia mostly after 1945, during early periods
of independence. In Southeast Asia labour laws began changing in the 1950s, although the
process was not complete until the 1990s. Compulsory education followed in the 1960s, but
some countries did not develop juvenile justice systems until after 2000.

6.2 CONVENTION ON THE RIGHTS OF THE CHILD

The Convention on the Rights of the Child (CRC) entered into force in 1990 and is now the most
widely ratified humanrights treaty in history, ratified by every country except the United States
of America. There are three optional protocols to the CRC. Two were introduced in 2000 to
address child soldiers and the sexual exploitation of children.? A third optional protocol, which

' Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990) 1577
UNTS 3(CRC)

2 Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict
(adopted 25 May 2000, entered into force 12 February 2002) 2173 UNTS 222; Optional Protocol to the Convention
on the Rights of the Child on the sale of children, child prostitution and child pornography (adopted 25 May 2000,
entered into force 18 January 2002) 2171 UNTS 227.



entered into force in 2014, allows the CRC treaty body to accept individual complaints,® but in
the region only Thailand has ratified it.

What makes the CRC specialisthatit treats humanrightsasindivisible, placing civiland political
rights alongside economic and social rights. Significantly, it includes participation as a right.
Another major difference to previous treaties is that it moves away from a legalistic approach
of defining rights and violations to a more rights-based approach. The CRC sees human rights
as a method to address and solve problems using the ‘best interests of the child" as a guiding
principle. The CRC brought together rights found in existing treaties, but it also introduced
some new rights, such as protection from various abuses, rights to protection in conflict and
rights during adoption. The CRC is also slightly different from other treaties because it places
rights and duties among three parties:

1. States, who have duties and obligations to meet children’s rights.
2. Children who are the right holders.

3. Parents who have various duties towards their children, for example, to provide protec-
tion and access to education and healthcare, but who are also rights holders, for exam-
ple, they have the right to influence a child’s religion and education, rights to services
like childcare, and to protection from having their children removed.

At the regional level, the work of the Association of Southeast Asian Nations (ASEAN) Commis-
sion on the Promotion and Protection of the Rights of Women and Children is focused on the
promotion and protection of the rights of women and children, aiming to develop cooperation,
policies and activities to achieve these goals.

6.2.1General Principles of the Convention on the Rights of the Child

The CRC is guided by four overarching principles:

1. Non-discrimination: children should not be denied their rights because of discrimina-
tion.

2. Bestinterests of the child: when making decisions about children, the best interests of
the child should be the most important criteria.

3. Survival and development of the child: the life and survival of the child should be of the
greatest importance to states in their activities. States are obligated to ensure children
develop into healthy adults.

4. Respect of the views of the child, or rights to participate: children should be able to
participate in decisions that concern them according to their age and maturity.

These four general principles are important throughout the CRC, as they influence the way
children’s rights are met while also providing solutions to some problems facing children. We
will now look at them in more detail.

5 Optional Protocol to the Convention on the Rights of the Child on a communications procedure (adopted 19
December 2011, entered into force 14 April 2014) A/RES/66/138.
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6.2.2 Survival and Development of the Child

In societies around the world, ensuring the survival of children is always given high priority.
However, this does not always happen. For example, 100 years ago a large proportion of the
population (30%) died as children. Even if children survived their first five years of life, they
could still face hunger, join the military or perform harsh labour. The principle of survival and
developmentis to ensure a child’s survival by reducing child mortality, protecting children from
violence and investing in healthcare. The principle of development covers rights to health
which enables children to grow into healthy adults, the right to education which teaches chil-
dren how to be responsible adults and freedom of expression which develops a child’s knowl-
edge. Because the state is responsible for a child's right to life, these concerns should be their
priority. This means that if a government reduces spending on maternal health, while increas-
ing spending on the military, it would clearly be in violation of this principle. The same principle
also ensures that children cannot face the death penalty and gives them special protection in
areas of armed conflict.

6.2.3 Best Interests of the Child

This principle means that decisions concerning a child should give the child’s interests priority
over other interests, like those of the parents, the government, the culture, the economy etc.
For example, when deciding if a child should be separated from abusive parents, the fact that
the parents are violent is more important than the parents’rights to look after their child, and
the government’s economic interest to avoid paying for the child's relocation. What is a ‘best
interest’ of the child is not defined, though obviously it includes things like their rights, their
survival and development.

| _JY Discussion and Debate: Best Interests of the Child
F ¥

‘Bestinterests of the child’isadifficult concept opento muchinterpretation. It should
be a principle used when making decisions about a child, for example in education,
justice and family law. If a court has to decide who should look after a child, they
should think firstly about the child's interests such as safety, the importance of living
with the family, access to education and so on. The court may decide it is better for
the child to stay with an uncle and not the mother because the child can go to school
and will be safe from potential violence at home.

Applying the ‘best interests of the child’ principle, discuss the following situations:

What would be the best interests for the police to consider when they deal with a
12-year-old boy who has been caught stealing food from a shop?

What are the best interests for a 14-year-old girl when they are learning about
reproductive health?
6.2.4 Non-Discrimination

This principle covers discrimination against specific groups of children. Some groups of chil-
dren face constant discrimination. For example, girls in many countries have fewer rights



than boys. They are forced to leave school earlier, or do not receive the same education as
their brothers. Disabled children also face discrimination. Across the region, they rarely get
the same access to education, while governments offer little support to their parents. Other
groups facing discrimination may also include gay, lesbian, and transgender children, as well as
ethnic minority children, the children of migrant workers and child migrants.

6.2.5 Right to Participate

According to this principle, children should have a say in how their rights are met and delivered.
Thisis particularly important when it comes to rights to religion, education and media. A child’s
right to participate in decisions concerning them is relevant in many areas including adop-
tion, education, judicial decisions, custody, development and policies relating to children. For
example, courts should hear the views of children alongside their parents in a custody case.
However, the extent of the participation of the child is determined according to the age and
maturity of the child.

The principle of participation clashes with more traditional social views that parents, or in
some cases, only the father, should have the final say on their children’s lives. The right for chil-
dren to choose their own religion and to have access to their own media is not widely accepted
in some communities. This is mainly why rights to participation are poorly institutionalised in
Southeast Asia.

| J¥ Discussion and Debate: Social Attitudes Towards Children in Timor-Leste

44

Let us see how children are engaged in society, particularly within the family.
In traditional social practices, the importance of children's self-expression
and public participation has usually been underestimated. Traditionally, a child
is perceived to have limited understanding about themselves and, therefore,
parents still maintain control over their children. It is uncommon for parents to
ask children for their opinion on decisions about the family. It is expected that
children will not disagree with their parents.

This remains prevalent in Timor-Leste's society. Children who passively follow
the rules of the family, remain quiet and do not express protest are in return
considered good children. Not expressing any protest or claims in the family
regarding the rights of the child is also considered important.

However, more than 60% of children aged 5-17 years are often actively in charge
of domestic work, for example, helping mothers cleaning-up the house or
washing clothes, helping gardening and preparing meals for the family.

Given the big responsibilities Timorese children and youth have in their families,
do you think they should also have more rights? How can children and youth
more actively participate in decision-making in their families, schools and
communities?
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6.3 PROTECTION OF CHILDREN AGAINST VIOLENCE

Protecting children from violence is one of the most important duties of both state and family.
Violence is a major problem in Southeast Asia. In fact, institutions which should protect chil-
dren (the family and the school) are frequently complicit in this violence. The CRC states that
every child has a right to protection from abuse, neglect, violence and exploitation. Violence
can take on many forms: physical or mental, injury, abuse, neglect and so on. Other forms of vi-
olence include corporal punishment, forced marriages and initiation rites. To prevent violence,
governments should ensure appropriate educational programmes, laws and government agen-
cies are in place. States must provide proper forms of prevention, investigation and follow-up
of instances of child maltreatment or exploitation.

6.3.1 Domestic Violence and Violence in School

In most Southeast Asian society children face violence everywhere: from parents and teach-
ers disciplining naughty children to violence in detention, orphanages and the workplace. Chil-
dren can be hit by their parents, sometimes by slapping them, or with a bamboo stick. At school
many teachers carry a long cane with them and they hit the students on their hands if they
are not working. Police are known to hit young males they suspect of doing something wrong.
Other types of punishment include putting chili pepper in the eyes of students in Thailand or
having to stand outside in the sun on a hot day in Cambodia and Myanmar.

Communities often ignore such violence, accepting it as a parent’s right or acceptable cultur-
al practice. Many societies even see the hitting of children as good parenting. No laws exist
against parents hitting their children in the region, although they do in many other countries.
UN bodies, such as UNICEF and the Committee on the Rights of the Child (the treaty body to
the CRC), have called for a ban on corporal punishment at home. Similarly, teachers are still
permitted to hit children in most Southeast Asian countries, as are employers, although strik-
ing an adultin the workplace is a criminal offence. Violence in schools and educational settings
is widespread in the region because no specific prohibitions prevent it, and also parents and
teachers often believe it is the most effective way to teach naughty children.

Corporal Punishment for Children in Timor-Leste

Corporal punishment means punishment on the body, mostly to cause pain.
Corporal punishment for children is prevalent in Timor-Leste, occurring both
in schools and the place children should feel the safest - at home. Parents use
corporal punishment to discipline children’s behaviour, to force them to study or
help with household work. According to a study headed by World Vision, 87.4% of
children in Timor-Leste are subjected to violent discipline at home.

In school, corporal punishment is used as a ‘teaching method’ by the majority
of teachers. Children are punished for being absent from school and breaking
school rules, or even if they lack the ability to understand specific subjects. A
2015 survey shows that seven in ten children in Timor-Leste reported experi-
encing physical violence by their teachers, while eight in ten teachers stated it is
acceptable to beat a child under certain circumstances.



6.3.2 Children and Sexual Abuse

Sexual abuse is a particularly disturbing form of violence against children. Studies conducted
in 2011 showed that nearly 33% of girls in Africa and 23% of girls in Asia had faced sexual abuse.
While the rate for boys is lower, it was still estimated that nearly 10% of boys had faced sexual
abuse. The problem of child sexual abuse has led to the introduction of laws on the age of con-
sent, child sex and rape laws. The last two crimes, in particular, face harsh penalties but de-
spite this, the sexual abuse of children is still prevalent in all Southeast Asian countries. Laws
on these crimes only came into force in the 1960s, with many countries in the region either
having no legislation against child sex, or ignoring the ones they did have.

Children and Sexual Abuse in Timor-Leste

In Timor-Leste, two out of three women between 15 and 19 report experiencing
physical or sexual violence.

According to the 2016 Joint Stakeholders Submission for the Universal Periodic
Report of Timor-Leste, on the situation of children and women in Timor-Leste:

Few cases of violence and even fewer cases of sexual abuse against children
go to court. The law places primary responsibility on parents to initiate cases
of sexual abuse for a child under 15 years old; problems arise, however when the
alleged offender is a parent. This leaves the child trapped in an abusive family.
Also when the perpetrator of sexual abuse comes from a wealthy or powerful
family, they are generally not held accountable and thus there is an inability to
prevent future violations.*

Unfortunately, some forms of child sexual abuse (like child marriage) have not been legally ad-
dressed. Child marriage in Timor-Leste is prevalent. UN Population Fund (UNFPA) research
(2017)shows 24 % of youth aged 15-29 were married before they were 18 years old. The CRC, rat-
ified by Timor-Leste in 2003, sets the minimum age of marriage at 18. Apart from that, the age
of consent to marriage is also guaranteed by the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW),® also ratified by Timor-Leste, emphasising the role
of the state to ensure full consent to marriage, particularly if the person is underage. When it
comes to the domestic legal framework, the Civil Code of 2011 sets the minimum age of mar-
riage to 17. 16- year-old girls and boys may get married, with parental consent. The following
table presents the legal framework of child marriage in Timor-Leste.

Table 6-1: Age of Marriage in Timor-Leste

Age of consent to marriage in JHNOPAIIN Civil Code 2011, Timor-Leste | Civil Code (with parental
Timor-Leste consent)

18 years old 17 years old 16 years old

“Human Rights Council, ‘Summary prepared by the Office of the United Nations High Commissioner for Human
Rights in accordance with paragraph 15(c) of the annex to Human Rights Council resolution 5/1and paragraph 5 of
the annex to Council resolution 16/21 (17 August 2016) A/HRC/WG.6/26/TLS/3 para 30.

® Convention on the Elimination of All Forms of Discrimination Against Women (adopted 18 December 1979, en-
tered into force 3 September 1981) 1249 UNTS 1(CEDAW).
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Child abuse is closely linked with the abuse of authority, as most cases involve someone known
to the child. This can be a family member or relative, a teacher or a boss at work. Sexual abuse
is a particularly serious problem because of its long-term negative effects, both physical and
mental, which can result in psychological disorders including depression, drug addiction and
anxiety. A study conducted across six Asian countries found that around a third of those who
had committed sexual abuse had themselves been abused as children. Another troubling issue
concerns the commercial exploitation of children, which often takes the form of child prosti-
tution or pornography.

6.3.3 Children in Armed Conflict

The main laws governing the conduct of armed conduct, including the protection of childrenin
armed conflicts may be found in international humanitarian law (IHL). Although limited protec-
tion is offered by the Geneva Conventions (1949) and its Protocols (1977), they only offer limited
protection for children. The CRC and its Optional Protocol have since gone further. The Op-
tional Protocol on Children in Armed Conflict sets the minimum age of a soldier at 18. Children
should be protected in times of armed conflict, whether the child is a civilian, a victim or a
combatant. Protection can include being removed from conflict areas and providing humani-
tarian support. In Southeast Asia, use of children as soldiers or porters in the 1980s and 1990s
was once a significant problem. Many children were involved in armed forces and in non-state
armed groups. The number now is much smaller. Factors explaining this reduction include:
changing attitudes to children, stricter enforcement mechanisms and the reduction of armed
conflict in the region. Child soldiers require special rehabilitation to integrate them back into
the community.

6.4 THE RIGHT TO EDUCATION

The right to education is a crucial human right relevant to all children and is found in many hu-
man rights treaties. All of them say that primary level education must be compulsory and free
to all children, regardless of their nationality, gender or any other category. But just getting
children into school is not enough, as quality and safety standards must also be met. We will
now look into the main elements of the right to education.

6.4.1 Elements of the Right to Education

The right to education can be divided into three stages: the right to primary education (for
children aged around 5-12), the right to secondary or high school education (for children aged
around 12-18) and the right to tertiary, university or vocational education (for those over 18).
Primary education must be free and compulsory. That is, every child aged between 5-12, al-
though the age varies slightly throughout the region, must have access to free primary educa-
tion. Children cannot be denied primary education because they do not speak the language, or
they are children of migrant workers, or they are refugees. Every child must have a free primary
education. In addition, high school education must be available and accessible to every child
but it does not have to be compulsory or free.

Rights to education encompass many different issues and activities, from simply getting an
education, to the quality of education itself. State duties have been summarised in the so-
called 4A framework:



« Availability: education is available to everyone, requiring sufficient schools, rooms and
seats.

« Accessibility: education should be accessible to all, and no one should be denied it due
to distance, expense or discrimination.

« Acceptability: education should be relevant, up-to-date, appropriate and of necessary
quality, with properly trained teachers and adequate facilities.

« Adaptability: education should be able to keep up with new innovations such as com-
puters, adaptable to suit specific groups such as children with disabilities or from mi-
nority groups, and be able to address challenges such as gender or racial discrimination.

6.4.2 Availability and Accessibility of Education

Although primary education is widely available in the region, this does not mean all children go
to school. The availability of education - which basically means enough school places for all
children in the country - requires governments to allocate resources to build enough schools
and to train enough teachers. Accessibility is the main reason children miss out on school. This
means that even though places in the class may be available, something like the cost, distance,
the need to work, or not speaking the language prevents a child from attending.

The major factor why children do not finish their education is economic - some parents are
poor and they cannot afford to send children to school evenifitis free, as additional costs, such
as uniforms, books, lunch, travel and pencils, may be too high. This is why governments should
ensure education is accessible by also providing free uniforms, food and transport. There are
also cases where the family is so poor, the child must work to help support the family. Discrim-
ination can be another reason why schools are not accessible to some children. Globally, the
most common form of discrimination in education targets girls. Many societies believe a girl's
main role in life will be to look after her husband and children, making an education pointless.
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Discussion and Debate: Right to Education

Let us now think how we understand the education process and how children in Ti-
mor-Leste exercise their rights to education.

Let's explore this right using the framework we learned in Chapter 3 when it comes
to livelihood rights (availability, accessibility, acceptability, adaptability). Think about
the following questions to see if the right to education was met.

Availability:

Are there schools in your area?

At these schools were there enough places for everyone?
Accessibility:

How far away was your school? How long did it take to travel there?
Was school free? Could everyone afford to go to school?

Acceptability:

Was the classroom big enough?

Were there enough books, tables, chairs, bathrooms and other facilities?

How many students were there in your classroom? Was the class too big, making it
difficult to learn?

Adaptability:

Did you learn about things relevant to your life now like computers, media and human
rights?

Could disabled kids go to school?

Did all children understand the language in the classroom?

Think of your, your relatives’ and your friends’ experiences and discuss the following
questions:

« What are the most common obstacles for a student to enrol in school?

« How do families manage to afford school materials, such as uniforms, books,
pens, transportation?

« How do children who live far away from the nearest school manage the distance?
What kind of impact does this have on their lives?

6.4.3 Acceptable and Adaptable Education

Just getting children to go to school is not enough - they must also be able to learn in the
schools they attend. Acceptable and adaptable educationis related to the quality of education,
which covers the following elements:

e Curriculum: children should be educated to enable them to contribute to society.
Basic literacy and numeracy are considered essential, as are science and social
science.

« School facilities: adequately sized classrooms with tables, chairs, blackboards
and other facilities such as playgrounds, toilets and shelter from the weather.

« Qualified teachers: teachers must have the necessary training.

« Access to information: a library, books to assist education and other sources of
information.
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A common problem throughout Southeast Asia concerns the language of instruction, partic-
ularly when teaching children from ethnic and linguistic minorities. As already mentioned, ed-
ucation should be acceptable in terms of quality and adaptability to be inclusive to children
from different backgrounds. Given that most lessons are taught in the national language, the
cultural and linguistic diversity in Southeast Asia means that many children do not speak their

« A safe and non-discriminatory learning environment: children should feel safe
from bullying, be able to reach school safely and girls should not feel threatened
by boys or male teachers.

* Inclusive teaching methods: children should be encouraged to ask questions
and be curious. They should be allowed to participate in all activities and their ed-
ucation should include activities which encourage their learning and socialising.

national language at home.

.,
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Discussion and Debate: Language of Instruction for Ethnic Minority Children

Throughout the region, many ethnic minority children do not speak the national lan-
guage. Southeast Asia has hundreds, if not thousands of ethnic minorities, all of
whom speak their own language (such as the Chin, Katchin and Naga of Myanmar, the
Akka and Hmong hill tribes of Thailand and Laos, and the Dyak and Papuan people of
Indonesia). What should the language of instruction for these children be: the na-
tional language or the language they speak at home? Advantages and disadvantages
for both options are:

Learning in the National Language

If a child plans to attend high school and university, they will need to learn the nation-
al language as this is the language of instruction.

Most workplaces use the national language.

Government services(such as a driver’s licence test) normally use national languages.
Most teachers only speak the national language and it may be difficult to find and
train teachers who can speak ethnic languages.

Children able to speak the national language are also able to socialise with a much
broader group of people.

Learning in One’s Ethnic Language

If children don't understand their teachers they cannot learn in the classroom.
Children need to be able to communicate with their families at home.

Ethnic cultures should be respected, and if children no longer speak their mother
tongue, they will lose touch with their cultural roots.

What language should be used in schools?

Is it preferable that all children speak the national language so they can go on to at-
tend high school and university?

But shouldn't governments respect local cultures? If children stop speaking their
ethnic language, culture and traditions may be lost.

How does this relate to the language(s) of instruction in Timor-Leste?

98



99

Another area where discrimination stops a child’'s access to school involves disabled children.
While it is estimated that about 3-5% of children have a disability, the number of disabled chil-
drenin school in Southeast Asia is much smaller. Schools are generally not equipped to teach
them and teachers may not, for example, understand sign language or have Braille texts avail-
able. Further, parents may be too embarrassed to take their disabled children to school, or they
may worry about bullying. As a result, very few disabled children get access to education.

6.5 JUVENILE JUSTICE

States face many challenges when dealing with children who are in conflict with the law. The
term ‘in conflict with the law’ is used rather than ‘breaking the law’, because often children do
not commit crimes on purpose. For example, they may be forced to steal food because they are
hungry. They may not have enough understanding of the law to know that what they did was
a crime. In these cases, it is not only the child’s fault that the law has been broken. The state
also has some responsibility, because they are not providing food, housing or education to the
children to prevent them from breaking the law. According to the CRC, children in the justice
system should have their rights protected by promoting these practices:

« Diversion: keeping children out of the juvenile justice system and avoiding juve-
nile detention should be a priority (for example, by releasing children to the su-
pervision of their family, or the use of alternative sanctions like community ser-
vice or counselling).

« Restorative justice: this means that the objective of justice is the restoration of
peace and human rights to the victim, perpetrator and community.

« Community-based rehabilitation: reintegrating the child back into the family
and community to avoid further conflicts with the law.

The juvenile justice system consists of the laws recognising crimes and punishments for mi-
nors, the police and courts which arrest minors and put them on trial, and the detention cen-
tres which incarcerate them. Juvenile courts should ideally be separate from the adult system,
with judges who have experience dealing with minors. The following criteria should also be
met:

« Accesstolegalaid: ensuring children will be adequately defended by competent
lawyers.

« The separation of children and adults during the process: ensuring children are
not imprisoned with adults who may threaten them.

« Avoiding the use of corporal punishment on children.

« Adequate training for legal professionals: ensuring those working with children
receive training in areas like counselling and child psychology.

« Disallowing the death penalty or life imprisonment: no state in Southeast Asia
permits children to face the death penalty.

Up to now, no state in Southeast Asia has managed to develop a functioning juvenile justice
system based on CRC principles, although developments have been made. The best interests
of the child are often not the priority, but rather punishment. Further, for whatever reason, a
government may simply be unwilling to develop a separate justice system for children. As are-
sult, the principles of diversion and restorative justice are often not respected.



Juvenile Justice System in Timor-Leste

Since Timor-Leste gained independence in 2002, several relevant international
laws or instruments have been ratified by the state of Timor-Leste, such as the
CRC. National and international organisations, including UN agencies working on
child rights, have been putting much effort into designing a holistic approach in
protecting and promoting children’s rights to accessing justice, however, Timor-
Leste has not yet established any juvenile justice system.

Only in some instances, UN agencies, such as UNICEF in collaboration with
the Timor-Leste government and its national organisations, have promoted
and developed approaches to provide legal assistance for disadvantaged
children in Timor-Leste. For example, UNICEF in Timor-Leste, in collaboration
with the Ministry of Social Solidarity (MSS) and the organisation Ba Futuru
have developed an approachable system to assist children’s access to justice.
Existing data reveals that Timor-Leste’s justice system, including the provided
legal assistance, is still poor and faces great challenges due to inadequate
resources, including human resources. As a result, the juvenile justice system
itself is inadequately discussed and, therefore, has not been established yet.

The age of criminal responsibility in Timor-Leste is 16. However, the Penal Code
defines offenders between the ages of 16 and 21 as ‘youth offenders’. According
to article 20 of the Penal Code, they should enjoy special provisions regarding
the application and execution of criminal penalties.

6.6 CHILDREN AND WORK

Children working can be seen as a violation which must be stopped, or a useful, educational
and productive activity for older children. The difference depends on the age of the child, the
type of work and the effect the work has on other parts of the child's life. A duty of statesis to
protect children from unacceptable working conditions, which means they should be free from
economic and social exploitation’. States should therefore prevent children from performing
any work that is bad for their health, development and education. A child who cannot go to
school because they work all day in a factory is being exploited. Not only must they miss school,
their work may be unsafe, preventing them from growing and developing as other children. A
childwhois unpaid or who is forced to work is also exploited. These conditions need to be elim-
inated, for example, by introducing a minimum age of employment, regulating work conditions,
and banning certain types of labour.

6.6.1International Law on the Protection of Working Children

Most international laws on minimum wage and working conditions were introduced by the
International Labour Organization (ILO). ILO Convention 138° requires states to progressively
increase the minimum age of employment. It established 15 as the minimum age, but also
allowed for it to be adapted under certain circumstances. For example, the age is raised to 18
where work is hazardous, and this includes work done in mines or on fishing boats. Developing
countries can also reduce the minimum age to 14 if justifiable, and it may even be set at 12

6 C138 - Minimum Age Convention,1973 (No 138).
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for light work’,” or work that does not interfere with education, health or social development.
Examples of light work may be washing dishes at the family restaurant, domestic work or
feeding animals on a farm. Another especially important document is ILOs Worst Forms of
Child Labour Convention,” which has been ratified by all Southeast Asian countries. Its purpose
is to protect children from the worst forms of child labour, including: slavery, trafficking, debt
bondage, commercial sex work and criminal activities.

Child Labour in Timor-Leste

Whenitcomestotheinternational framework, the CRCandthe ILO’s Worst Forms
of Child Labour Convention are relevant, as Timor-Leste has ratified both. When
it comes to the domestic legal framework, relevant provisions can be found in
the National Constitution of Timor-Leste, the Labor Code, specifically in Section
[l on the reqgulation of work of minors, as well as the Penal Code, when referring
to the sentences.

The National Child Labor Survey (2016) discussed some of the disadvantages
of working conditions of children in Timor-Leste, mainly affecting children’s
education and health. According to the 2015 census, there were 421,655 children
aged 5-17 years in Timor-Leste. The National Child Labor Survey identified that
about 65.8% of children in this age category are actively engaged in household
chores, 56% are mostly employed in the agricultural sector as field crop and
vegetable growers, 26% are working as housekeeping and restaurant service
workers, and about 8% as street vendors.

6.7 RIGHT OF ADOLESCENTS TO REPRODUCTIVE HEALTH

One of the more challenging issues around child rights concerns children and sex. Although
states generally have strict laws protecting children from sexual violence, they have found it
more difficult to address the issue of teenagers having consensual sex. The average age of
a child’s first sexual experience is getting lower in the region - it is estimated that across the
region about one third of children (more boys than girls) have sex before the age of 18. This is
why it is very important to educate teens about responsibility and safe sex. States would much
rather pretend this does not exist, and they offer poor information and services for children
regarding safe sex. The main laws that address teenage sex concern the age of consent - that
is, the age a person can legally consent to having sex. The age of consent in Timor-Leste is set
at 14, although an adult having sex with a 14 or 15-year-old is a crime.

Increased teenage sexual activity can lead to many problems including the spread of sexually
transmitted diseases, non-consensual sex and poor reproductive health choices. It is worrying
that many sexually active teenagers have no access to contraception and are taking risks. In
addition, sexually transmitted diseases may go untreated because of poor knowledge or em-
barrassment. As a result of this lack of information, there are concerns about rising levels of
teenage sexual abuse, especially relating to the definition of consensual sex: is sex consensual
if a girl is facing peer pressure or coercion? Another problem that must be addressed is the
discrimination faced by lesbian, gay and transgender children.

7C182 - Worst Forms of Child Labour Convention 1999 (No 182).



States have shown the most concern on the issue of teenage pregnancy which is a problem
in some Southeast Asian countries. In Timor-Leste for example, teenage girls are vulnerable
due to a lack of education on reproductive health, as well as the prevalent traditional values,
which limit young teenagers from exercising their reproductive rights. About 24% of teenage
girls aged 15-19 have had a child before turning 20.8 From a human rights perspective, the right
to sexual and reproductive health is guaranteed to be protected. These 24% of young women
are vulnerable to not getting their rights to education (they have to leave school) or their right
to work (they cannot work because they are looking after their child). Also their social position
may be affected as their family and friends may look down at them because they are pregnant
teenagers.

This is partly due to lack of information and understanding about reproductive health. Most
Southeast Asian parents tell their children very little about sex and sexuality. In fact, most chil-
dren in the region only get basic access to such information, so that few children understand
how pregnancy occurs or how to protect themselves from sexually transmitted diseases. Most
information about sexuality is received from friends or the internet, both of which are unreli-
able sources. As a result, many teenagers will not get access to contraception because it is
either too embarrassing to ask for, illegal to buy or simply unavailable. Other issues may arise
from young males pressuring girls to engage in sex at an early age or from teenage girls dating
older males.

The consequences of pregnancies on teenage mothers can be huge ranging from medical
complications which are more likely when the mother is young, to social stigma which can be
especially destructive if a girl is forced to leave school, to difficulties in finding employment
later on in life. For these reasons, states now wish to reduce their teenage pregnancy rates. Of
course, the most effective way to inform children of the risks would be through sex education,
but laws and policy and reproductive health in the region are either basic or non-existent.

8 UNFPA(2017).
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CHAPTER SUMMARY AND KEY POINTS

The Rights of Children

Children are given much more protection now than they have ever had in history. Previously,
children were treated like adults but this changed over time. The passing of labour laws and
compulsory education in the 1800s and humanitarian protection in the early 1900s gave extra
protection to children. More improvements have been made in the last few decades especially
in the fields of education, health and labour rights. Today, no other set of rights has been as
widely accepted as children’s rights, but protection gaps still exist.

Convention on the Rights of the Child (CRC)

Some children’s rights exist in the Universal Declaration of Human Rights® and other decla-
rations before 1990 when the CRC was introduced. The CRC is now the most widely ratified
human rights treaty. It has a post-Cold War understanding of rights as indivisible, participa-
tory and rights-based. The CRC also differs from other treaties in recognising three parties:
the state, children and their parents. It is based on four general principles: (1) the survival and
development of the child, (2) the best interests of the child (meaning that decisions concerning
a child should give the child's interests priority), (3) non-discrimination against specific groups
of children like girls or indigenous children and (4) the child’s right to participate.

Protection of Children Against Violence

Every child has a right to protection from abuse, neglect, violence and exploitation, but vio-
lence against children is a hidden global phenomenon with serious impacts. Children experi-
ence violence at home(often committed by family members)or at schools orinstitutions(at the
hands of teachers or other authority figures). Measures to reduce it include: alternative ways
to discipline children, educating parents and teachers about its negative effects and involving
parents and children in decisions about school. A disturbing form of violence against children
is sexual abuse. Most incidents involve someone the child knows. Some forms of child sexual
abuse like child marriage have not been legally addressed. In Southeast Asia, the commercial
sexual exploitation of children may occur in the form of child prostitution or pornography.

Children in Armed Conflict

The protection of children in armed conflicts can be found in IHL and the Optional Protocol on
Children in Armed Conflict which sets the minimum age of a soldier at 18. Children should be
protected in times of armed conflict, whether the child is a civilian, a victim or a combatant.
Protection caninclude being removed from conflict areas and providing humanitarian support.
In Southeast Asia, use of children as soldiers or porters in the 1980s and 1990s was once a sig-
nificant problem with many in armed forces and in non-state armed groups. The number now
is much smaller. Child soldiers require special rehabilitation to integrate them back into the
community.

The Right to Education

Primary education must be free and compulsory; high school education must be available and
accessible. The standard used to determine the right to education is known as the 4As: avail-

° Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(l11)(UDHR).
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able, accessible, acceptable and adaptable. Availability means ensuring there are enough
places at school for all children. Accessibility means children should be able to reach school.
Schools can be inaccessible because of cost (some parents cannot afford to send children to
school) and discrimination (usually affecting such groups as girls, non-citizens or children of
ethnic minorities). Acceptable refers to the quality of education meaning it should be relevant,
up-to-date and help children develop into productive adults. Adaptable education ensures the
inclusion of different groups and subjects in the learning process. Common problemsin South-
east Asia involve the language of instruction as many children do not speak their national lan-
guage at home, and also the education of children with a disability.

Juvenile Justice

The safety and security of children in conflict with the law is a concern. Juvenile justice sys-
tems in Southeast Asia are still undergoing development. Juvenile justice consists of: (1) the
laws recognising crimes and punishments for minors, (2) the police and courts which arrest
juveniles and put them on trial and (3) the detention centres which incarcerate them. The jus-
tice system should be concerned about the impact of punishment on a child’s development.
Children are often arrested for relatively minor crimes and made vulnerable to violence and
mistreatment in detention. Ideally, juvenile courts should be separate from the adult system.
The child should also have access to legal aid, be protected against corporal punishment and
have access to counselling. The policy of diversion (to divert children from the justice system)
is widely supported and involves alternatives to justice and detention.

Children and Labour

Although in some cases it is reasonable for older children to work, labour which exploits chil-
dren or stops them attending school violates their rights. Measures to protect children include:
minimum age laws, requlations on work conditions and laws banning certain types of labour.
The first laws protecting children were introduced by the ILO; more recently, the Convention on
the Worst Forms of Child Labour has outlawed such situations as slavery, trafficking and debt
bondage. Violations of child labour in the region include hazardous jobs like fishing, begging
and garbage scavenging.

Right of Adolescents to Reproductive Health

Although states may have strict laws protecting children from sexual violence, they have found
it more difficult to address the issue of teenagers engaging in consensual sex. Although im-
portant, education on responsibility and safe sex tends to be poor. Problems of sexually trans-
mitted diseases, non-consensual sex and poor reproductive health choices can be especially
damaging to young adults. Lack of access to contraception and social pressures (particularly
on girls) may lead to teenage pregnancy, an issue which is a concern of many Southeast Asian
states.
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7.1INTRODUCTION

Throughout history, people with disabilities have been treated with fear, suspicion and con-
tempt. In many societies, such individuals were even considered a source of shame to their
families and were locked away. In some cultures, it was believed that people with disabilities
were possessed by demons, so religious leaders were often called to exorcise those evil spir-
its. Governments forced people with disabilities to be sterilised to prevent them giving birth to
children who might be disabled. These attitudes have changed over time. Sometimes it was be-
cause of medical advances, treating the disability. Other times it was because of the increased
inclusion of disabled people in society though technology like sign language or wheelchairs.
However, while conditions have improved across the globe, people with a disability are one of
the most commonly marginalised groups in any society.

The rights of persons with disabilities were not specifically identified in any of the early hu-
man rights documents, such as the Universal Declaration of Human Rights (UDHR).' There were
some specific actions and documents on the rights of persons with disabilities such as the
World Programme of Action Concerning Disabled Persons (WPA) in the 1980s, with the objec-
tive of realising the goals of full participation”and ‘equality’ for people with a disability. In order
to advance these goals, the United Nations (UN) General Assembly declared 1983-1992 the De-
cade of Disabled Persons during which many activities were conducted to improve the situa-
tion and status of persons with disabilities. These measures included the facilitation of equal
opportunities in education and employment to encourage their full participation in society.

However, it was the treaty specifically for people with a disability, the UN Convention on the
Rights of Persons with Disabilities (CRPD)? in 2006, which was the milestone for recognising
the rights of disabled people, as it no longer views persons with disabilities as objects of char-
ity requiring medical treatment and social protection, but instead recognises them as rights
holders capable of making decisions about their own lives. Disability tends to be found more in
poorer countries and in post conflict situations. As Timor-Leste has both these features, it is
animportant issue the government has to face.

:i Discussion and Debate: Disability in your society

How are people with disabilities perceived in your society?
Have these perceptions undergone change over time?

7.1.1 Evolving Approaches to Addressing Disability

Over the years, society’s understanding of disability has evolved along with the way it address-
es the needs and concerns of people with disabilities. This section examines the evolution
through four main perspectives: (1) the charity model, (2) the medical model, (3) the social mod-
el and(4) the human rights-based approach.

"Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(l11)(UDHR).
ZConvention on the Rights of Persons with Disabilities (adopted 13 December 2006, entered into force 3 May 2008)
2515 UNTS 3 (CRPD).



Charity Model

This model sees persons with disabilities as victims who need help from ‘abled’ people. It treats
people with a disability as unable to think or provide for themselves, meaning it is the duty of
society to take care of them. Consequently, persons with disabilities are dependent on the
charity of others. Since charity depends on goodwill, the quality of care may be considered less
important. This approach led to the creation of care institutions or asylums. Even though this
was done with the intention of providing support, people with disabilities were removed from
their families and communities and placed in special institutions.

Medical Model

This model is based on the view that disability is a medical condition that is defined by a med-
ical understanding and, in some situations, can be treated by medicine. Disability is viewed in
terms of a person’s physical or mental limitations which can be managed with medical care.
Comparable to the previous approach, this model also encourages loss of independence and
institutionalisation. As disability is considered a treatable problem, medical professionals are
given great power to decide the best interests of such persons. The discrimination against
disabled people, or stereotypes about them in society, are not addressed in this model. Again,
asinthe above approach, persons with disabilities lack choice and control of their lives and will
have little opportunity to participate in decisions affecting them.

Social Model

This model shifts the focus away from the individual to society and sees disability as originating
from the society which constructs barriers in the environment. These barriers include build-
ings, attitudes and media designed without caring for the needs of some members of society.
This prevents people with disabilities from fully enjoying their position in society like others.
For example, according to this approach, a wheelchair user may not be able to move freely due
to alack of ramps on buses or steps, which limits their access.

The social approach focuses on eliminating such barriers from the environment. At the same
time, it recognises that persons with disabilities may require special care and support. Ac-
cordingly, it puts them at the centre, requiring care providers to respond to the expectations
of persons with disabilities only after listening to their wants and needs.

Human Rights-Based Approach

This model builds on an understanding of the social approach and recognises that persons
with disabilities are still rights holders; therefore, states have an obligation to take appropriate
measures to ensure they can enjoy their rights equally with others. As such, it acknowledges
that environmental barriers can lead to discrimination and recognises the importance of en-
abling access to justice and appropriate remedies. The human rights approach also focuses on
empowering persons with disabilities so they can participate in society to the fullest extent.

In the last few decades, there has been a noticeable transition from the medical and welfare
models (which denied persons with disabilities agency) to social and human rights-based ap-
proaches (which promote equal rights and opportunities).
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Table 7-1: lllustration how Different Models Treat Visual Impairment

Approach

Charity Model

Medical Model

Social Model

Human Rights-
Based Ap-
proach

How Visual Impairment is Viewed

Blindness is a tragedy of nature. Blind
people cannot look after themselves
and they need to be helped. Society
must take care of them.

How to Treat Visual Impair-
ment

Give money to blind people.
Place them in shelters with
each other. Keep them away
from society because they
could harm themselves.

Duty Bearer

Charitable and reli-
gious institutions.

Compassionate per-
sonsin society.

Blindness is a medical problem. There
are a variety of sight impairments,
which can be measured to determine
how disabled the personiis.

Some blindness can be fixed
with eye glasses, some needs
surgery to treat the eyes. Oth-
er cases are untreatable.

Use medicine to try to pre-
vent blindness from occur-
ring. Doctors and hospitals
are where blind people should
be helped.

Medical profession-
als.

State (the health
ministry and related
departments).

Visually impaired people will have trou-
ble in a community if information is not
given to themin a way they can under-
stand, such as by Braille or verbally.
Public areas should be safe for blind
people who may not see obstacles.
Blind people should not be stopped
from going to school and having jobs
like everyone else.

Eliminate barriers in the so-
cial environment such asin-
formation which blind people
cannot read or schools which
do not accept blind children.

State and society.

Blind people have the same human
rights as everyone, including move-
ment, expression, religion, education,

Blind people are rights hold-
ers. Any rights they are not
receiving should be identified

State is the primary
duty bearer. The
community should

work to include blind
people and stop

any discrimination
against them.

work and health. They should be able
to participate in society and face no
discrimination.

and the problem fixed.

7.2 SOCIAL ATTITUDES AND LANGUAGE REGARDING DISABILITY IN TIMOR-LESTE

In Timor-Leste, persons with disabilities are treated, in the best-case scenario, as people to be
pitied, who need assistance from their family members. Some face severe mistreatments - such
as tying up people with mental disabilities at home. Traditional beliefs according to which, if one’s
family member is disabled, it is due to the bad behaviour of other family members or ancestors
in the past or is the result of a curse. This leads to dangerous stereotypes and discrimination.
These have serious consequences on people’s everyday lives - including limited access to social
and cultural activities, as well as to government services.

In many cases, for example, people with mental disabilities are still taken to the local shaman or
healer to be cured by sending the evil spirits out from that person’s body. This is due to the belief
that mental (or psychosocial) disabilities are closely related to the supernatural. It is assumed
that bad spirts live in their bodies and control their lives and decisions. The local healer therefore
performs several traditional rituals, killing pigs or chickens. By doing this, it is believed that all
bad luck, curse and sins will be washed away from the bodies of persons with mental disabilities.



The discrimination against people with disabilities is reflected in, but also perpetuated through
the use of offensive language. For example, calling persons with disabilities invalidu or ema
alezadu, bulak (invalid, defective and crazy) is most common in Timor-Leste. People with dis-
abilities are labelled as an invalid group who cannot do anything in society.

Terms relating to disabilities have evolved over time, from the use of insulting words like ‘idiot’
or‘cripple’ to terms reflecting respect such as persons with intellectual or physical disabilities.
The term ‘person with a..."is important because it places the person first. A person may have a

disability, but they are not defined only by their disability.

Table 7-2: Changes in Terminology Regarding Persons with Disabilities

Terms No Longer in Use Terms in Use

Retarded, idiots

Persons with intellectual disabilities

Crippled

Persons with physical disabilities

The disabled, the handicapped

Persons with disabilities

Wheelchair-bound

Wheelchair users

Victims of (certain diseases that cause disabilities)

Persons with (certain diseases or disabilities)

Handicap

Disability

Normal people

Persons without disabilities

Suffers from (e.g. asthma)

Has(e.g. asthma)

», Discussion and Debate: Terminology

44

Take alook at the terms listed below and discuss the following questions:

Are you familiar with these terms?

Do you think they are acceptable or offensive?

What do you think people with disabilities feel if someone calls them this way?
What are the alternative acceptable terms?

What can YOU do to spread awareness on why using this type of language is wrong?

Fiziku

Ain-a‘at sira
Liman a'at

Ain kadik.

Ain tiding

Mau badak (Anau)
Mau dada

Mau dolar

Tilun ho kolia

Tilun Dihuk
Mau fa'ak
Tilun a'at
Mau gagu
Mau bla'ar

Intelektual Phsico social

Maufa’ak/Maubeik
Mau geger
Ema bulak
Miring, mau miring
Maun ne'e

Defisienisa matan

Matan delek

Mata Satu

Matan kleuk (a kleuk)
Matan A'at

Pendekar si buta
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7.3 CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

The CRPD, adopted in 2006, reaffirms the human dignity of persons with disabilities and their
equal rights to enjoy the full range of human rights. It defines persons with a disability in article
1as people ‘who have long-term physical, mental, intellectual or sensory impairments which in
interaction with various barriers may hinder their full and effective participation in society on
an equal basis with others'. This definition notes the main types of disability (such as physical
or mental), and it also explains the social model or rights-based view of disability: that disabil-
ity is the barriers put up by society which hinders a person with a disability from realising their
rights. As the CRPD states, a disability results from the interaction between persons with im-
pairments and attitudinal and environmental barriers that hinders their full and effective par-
ticipation in society on an equal basis with others’.?

p Focus on: Statistics on Disability in Timor-Leste

According to the National Census (2015), there are 38,118 persons with disabili-
ties, or 3.2% of the population of Timor-Leste, out of which 20,140 are male and
17,978 are female. However, according to the national statistics from 2010, the
total number of persons with disabilities is 48,248. There is a significant differ-
ence between the two numbers, in only five years, which suggests there might
be a problem with the statistics. Furthermore, according to a 2011 World Health
Organization (WHO) and World Bank estimate, 15% of the world's population has a
disability.” If this statistic is applied to Timor-Leste, there could actually be over
175,000 people with disabilities in the country.

Because of this, relevant civil society organisations, such as the Disabled Person
Organization (DPO), and academics have raised their doubts over the accuracy
of the official data on disabilities. They point to some limitations in the census
design and implementation, including the application of too narrow a definition of
disability’. Another critical issue is the fact the Washington Group Questionnaire®
was not adopted. Several more issues were identified, such as underreporting
because of stigma, undercounting(because the census questions did not include
all forms of disability), as well as insufficient understanding of participants and
enumerators of disability.

Population Census 2015 Statistics on Disability, Disaggregated by Sex and

Main Type of Disability

Main Type of Total Male Female
Disability

Walking 7,466 4,269 3,197
Seeing 14,828 7,805 7,023
Hearing 12,511 6,379 6,132
Intellectual/ 3,313 1,687 1,626
mental condition

*Preamble (e).
“WHO and World Bank, World Report on Disability (WHO and World Bank 2011).
® An internationally recognised standard for data gathering on disability.



The CRPD also notes in the preamble that ‘disability is an evolving concept’. The definition of
disability has changed much over time. Further, with medical advancements the idea of what
a disability is has changed. Some conditions have been identified, say around mental ilinesses
such as bi-polar disorder or autism. Others conditions are no longer considered a disability,
such as homosexuality. Importantly, the social model addresses the discrimination faced by
persons with a disability and identifies measures that may be taken by states to eliminate it.
The CRPD does recognise a small number of new rights, though each of these is based on ex-
isting rights guaranteed in the international bill of rights (UDHR, International Covenant on Civil
and Political Rights® and International Covenant on Economic, Social and Cultural Rights).” For
example, rights to accessibility or universal design of public goods, such as elevators, are both
based on freedom of movement.

The Ratification Process of the Convention on the Rights of Persons with Dis-
abilities in Timor-Leste

Timor-Leste has been for long time the only country in the Southeast Asia region
which had not ratified the CRPD. However, after nearly two decades, on July 12
2022, the CRPD was signed and ratified by the National Parliament and the Presi-
dent of Republic, Jose Ramos Horta.

Prior to the ratification of the CRPD, crucial measures have been taken as part of
the preparation process:

« The Government of Timor-Leste has taken an important step to prepare
a four-year National Action Plan for the Rights of Persons with Disabilities
(NAPPD). The NAPPD includes comprehensive guarantees when it comes to
the rights of persons with disabilities and used in practice to improve the lives
of persons with disabilities in Timor-Leste. The Council of Ministers approved
the NAPPD with the Government Resolution number 14/2012, May 2012.

« Furthermore, financial commitments were made to ensure the implemen-
tation of all the strategies provided in the NAPD, all the Government depart-
ments and all the State Institutions include the NAPD in their annual action
plan and carry out activities to promote the Rights of Persons with Disabilities
and budget for each objective'.

« Finally, the proposal for the establishment of the National Council for Persons
with Disabilities (NCPD) was presented to the Council of Ministers, and waits
for approval.

(Source: MSSI)

The following section gives an overview of the CRPD and elaborates on a few important arti-
cles.

% International Covenant on Civil and Political Rights(adopted 16 December 1966, entered into force 23 March 1976)
999 UNTS 171(ICCPR).

" International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into force 3
January 1976) 993 UNTS 3 (ICESCR).
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7.3.1Disability as a Concept

According to the CRPD, disability results from barriers in society which prevents a person from
fully enjoying their rights. We will now look into the nature of these barriers and their effects.

Attitudinal Barriers

Stigma, prejudice and bias against persons with disabilities can result in a denial of their rights.
In addition, negative attitudes may have the impact of creating a disabling environment. Ex-
amples of such attitudes are thinking that persons with disabilities are inferior, having low ex-
pectations of persons with disabilities or making a person with a disability feel like a burden to
society. Such attitudes can affect the self-perception of persons with disabilities and result in
low self-esteem.

Focus on: Women with Disabilities

Globally, women with disabilities face discrimination on two grounds - their gen-
der and their disability. This is also the case in Timor-Leste, in various aspects of
life, for instance:

« Education: young women with disability have lower literacy rates(27%), than
young men with disabilities (36 %).

« Health: women with disabilities face difficulties accessing sexual and
reproductive health care - the non-governmental organisation (NGO)
Association of Persons with Disabilities in Timor-Leste (ADTL) reports that
health care providers often assume that persons with disabilities are not
sexually active and don't need relevant information.

« Gender-based violence: the Nabilan Program on Ending Violence Against
Women's 2016 study showed that, in Timor-Leste, women with disabilities were
2.5 times more likely to have experienced domestic violence. Furthermore,
women with disabilities face additional challenges in reporting violence.
Some lack the knowledge how to do it. Others, who did manage to report,
report their testimonies were not considered credible by the police or courts.

Environmental Barriers

This refers to barriers present in a person’s everyday environment restricting participation and
inclusion. This may include physical barriers, such as steps, doors or elevators not facilitating
easy access. For example, public transport may lack ramps, making it difficult for persons with
disabilities to access without aid.

Information Barriers

Communication systems may make it difficult for some people to access information and
knowledge, which restricts their opportunities to fully participate in many aspects of everyday
life. Public information may need to be in Braille, so people with a visual impairment can read it,
or in sign language for people who cannot hear.



Institutional Barriers

These include laws and policies discriminating against persons with disabilities, which restrict
the opportunities available to them. For example, some countries do not allow people with
visual impairments to open bank accounts or the state may not recognise that people with
mental disabilities have capacity to make their own decisions, forcing them into custodial care.

The CRPD recognises disability as a result of the barriers existing in society and lays down
a framework to eliminate them, while empowering persons with disabilities to participate
in society to the fullest extent. An important concept it uses is universal design: that public
objects which all people should have access to should be designed to enable this. For example,
a hospital should ensure that people in wheelchairs can access it and there is information

available for people with sensory impairments.

Universal Design in Schools

Universal design is related to physical and information accessibility that can en-
able persons with disabilities to access public buildings, transportation and oth-

er relevant services.

Generally, the main barriers to access in schools are environmental and com-
munication barriers. When schools do not meet the criteria of universal design,
access to education becomes quite difficult, and sometimes impossible, for stu-
dents with disabilities. Accessibility is crucial, including access to classrooms,
the library, bathrooms and other facilities in the schools, as well as access to
information. This means that universal design does not only mean adaptation
of the school facilities, but also providing adequate information and technology.

This simple checklist provides can help determine if a school
meets the universal design criteria:

Is the bathroom accessible to all students?

Does the school have a wheelchair ramp?

Are the desks adjusted to the needs of students with disabilities?
Does the school provide sign language interpretation?

Do students with visual impairment have access to screen
reading software (e.g. JAWS), stylus pen and tape recorders?

Does the school provide books and material in Braille?

Does the school provide wheelchairs or guide canes?

7.3.2 General Principles

The CPRD calls for the recognition of the dignity of every person and their individual autono-
my. Persons with disabilities should not be treated as objects of pity, but as individuals able to
think and act for themselves. This is why they must be guaranteed effective participation and

YES

YES
YES

YES

YES
YES
YES

NO []

NO []
NO []
NO []

NO ]
NO [

NO []
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inclusion in society. If instead they are forced into special institutions such as care homes for
people with mental disabilities, they are segregated from the rest of society. Consequently,
segregation confirms already existing stereotypes and prejudices, which can lead to further
discrimination. The CRPD prohibits discrimination on the basis of disability and requires states
to eliminate all forms of discrimination. Obstacles causing discrimination can also include
invisible barriers, such as society’s negative attitudes. For example, people with disabilities
are often considered abnormal and are treated differently. In order to counter such attitudes,
awareness building is necessary, to show that human society is diverse and all persons are dif-
ferent. Persons with disabilities are part of this human diversity and therefore deserve respect.

The CRPD also recognises that women with disabilities may face multiple discrimination as a
result of both their gender and impairment. Therefore, states must take appropriate measures
to eliminate barriers preventing women from enjoying their rights equally with men. Similarly,
the Convention on the Rights of the Child® calls for states to support the development, autono-
my and self-expression of children with disabilities.

7.3.3 State Obligations

The CRPD details numerous obligations of the state, which can be reviewed in the general
framework of respect, protect, fulfil, non-discrimination and progressive realisation:

Obligation to respect: state parties must not engage in any act or practice inconsistent with
the rights recognised in the CRPD.

Obligation to protect: state parties must prevent the violation of a person’s rights by third par-
ties or private actors, by taking appropriate measures (for example, passing legislation to pro-
hibit discrimination by third parties, establishing effective mechanisms for enforcing the law
and providing access to justice).

Obligation to fulfil: states must take appropriate legislative, administrative, budgetary, judicial
and other actions to realise such rights. The CRPD requires states to:

« Adopt appropriate legislative, administrative and other measures to implement the
rights recognised in the CRPD.

« Ensure that all policies and programmes are inclusive of concerns of the rights of peo-
ple with disabilities.

« Undertake or promote research and the development of universally designed goods,
services and facilities that meet the specific needs of people with disabilities, and facil-
itate the availability and use of such goods.

« Provide easily accessible information about mobility aids, devices and assistive technol-
ogies, and other forms of assistance, support services and facilities.

« Promote the training of professionals and staff working with persons with disabilities on
the rights guaranteed in the CRPD and the corresponding obligations.

Obligation of non-discrimination: states must take all appropriate measures to eliminate dis-
crimination on the basis of disability by any person, organisation or private enterprise.

8 Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990) 1577
UNTS 3(CRC).



Obligation with regard to economic, social and cultural rights: states must use the maximum
available resources to work progressively towards the full realisation of the rights of people
with a disability. Progressive realisation means targets will be achieved over a period of time.
Some economic and social rights, however, must be immediately realised, such as obligations
to not discriminate and to protect people with disabilities.

Obligation of participation: states must ensure that people with disabilities are included in the
drafting of laws and policies and other decision-making processes concerning them.

7.3.4 Right to Equality and Non-Discrimination

The definition of discrimination in the CRPD includes both direct (purpose)and indirect (effect)
forms of discrimination, and this is similar to the definition to the Convention on the Elimi-
nation of All Forms of Discrimination Against Women® dealing with women'’s rights, and the
International Convention on the Elimination of All Forms of Racial Discrimination dealing with
racism. An example of direct discrimination is when the law allows forced sterilisation of peo-
ple with disabilities. Indirect discrimination occurs, for example, when interviews for jobs are
held on the second floor of a building only accessible by stairs and one of the candidates is a
wheelchair user. Such a person would be in an unequal situation with other candidates, as he
or she will not be able to attend the interview. The solution could be, for example, arranging the
interview on the ground floor, a measure that would not cause much difficulty or big expense
for the employer conducting the interviews.

7.3.5 Accessibility

As discussed before, disability is the result of the interaction of a person having some form
of impairment with environmental barriers existing in society. Removal of such barriers is es-
sential to enable persons with disabilities to live independently and participate fully in society.
States must take appropriate measures to ensure persons with disabilities are on an equal
basis with others. In addition, they should also have access to the physical environment and
full access to information, communications and other public services. This obligation is ap-
plicable to both urban and rural areas. Furthermore, even private actors have an obligation
not to discriminate on this basis, so the goods, products and services they offer must ensure
accessibility.

® Convention on the Elimination of All Forms of Discrimination Against Women (adopted 18 December 1979, en-
tered into force 3 September 1981) 1249 UNTS 1(CEDAW).

' International Convention on the Elimination of All Forms of Racial Discrimination (adopted 7 March 1966, entered
into force 4 January 1969) 660 UNTS 195 (ICERD).
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Discussion and Debate: Societal Barriers

Imagine a person with a disability attempting to travel from your home to the
classroom you are now sitting in.

What would be the challenges for:

« aperson with a visual impairment?
« adeaf person?

« apersoninawheelchair?

When they are in the classroom, what barriers would they face?

7.3.6 Equal Recognition Before the Law

States have obligations to ensure the equal rights of persons with disabilities to own and in-
herit property, to control their own financial affairs, to have equal access to bank loans, mort-
gages and other forms of financial credit, and to ensure they are not arbitrarily deprived of
their property. At the same time, not all persons with disabilities are able to make use of these
rights independently. States must provide support in this regard. Accessibility measures may
be used, for example, requiring a bank to provide information in a format accessible to a visually
impaired person. Furthermore, persons with disabilities may choose someone to assist them
in exercising their rights. However, this brings the risk that other people may try to influence
their decision. A good example is with voting. A person with a visual disability may not be able
to read a voting ballot and has to ask someone to fill it in. However, how do they know if the
person filled it in correctly? Ballots should be available in Braille, and this does not happen in
Timor-Leste.



Voting Rights of Persons with Disabilities in Timor-Leste

Each citizen of Timor-Leste is guaranteed voting rights by the constitution; un-
der sections 16 and 21 all citizens are entitled to the same universal rights and
duties. However, according to key advocacy groups working on disability issues,
such as the DPO, many persons with disabilities have had limited opportunities
to vote.

During the 2017 parliamentary elections, the National Election Commission(CNE)
and the Technical Secretariat for Electoral Administration (STAE) made some
important steps to include persons with disabilities in election monitoring. Ra'es
Hadomi Timor Oan (RHTQ), the national DPO, in collaboration with internation-
al organisations, CNE and STAE members, observed disability access to polling
stations, documenting the various barriers for persons with disabilities during
election day:

« Physical barriers and environmental accessibility: not being able to access
the facilities at the polling stations due to lack of ramps, inadequate doors or
height of stairs, lack of accessible toilets as well as great distances from the
polling stations.

« Communication barriers and institutional barriers: primarily lack of aware-
ness, knowledge and skills by the polling staff to provide proper assistance
to voters with disabilities (for example, inability to communicate properly
with persons with hearing, cognitive or visual impairments). Furthermore,
there was no accessible format of the voting card, such as large lettering or
easy-to-understand written materials, or techniques such as Braille and sign
language).

« Attitudinal barriers: many people with disabilities lacked the confidence to
come out to vote for fear of discrimination at the polling station.

7.3.7 Statistics and Data Collection

States must collect appropriate information including statistical and research data, so they
are better able to formulate and implement policies to meet their obligations. Such information
helps the state identify and address the barriers faced by persons with disabilities. At the same
time, in order to ensure confidentiality and respect for the privacy of persons with disabilities,
state parties must comply with internationally accepted ethical principles in the collection and
use of data. The Director General of Statistics in Timor-Leste does keep information on dis-
ability, including the number of people with a disability, their age, employment rate, education,
mobility and where they live.

7.4 POLICIES IN SOUTHEAST ASIA RELATED TO DISABILITY

The CRPD has been ratified by all Association of Southeast Asian Nations (ASEAN) countries,
but not yet by Timor-Leste. Some steps have also been taken by ASEAN countries at the
regional level to promote and protect the rights of persons with disabilities. In 2011, ASEAN
member states adopted the Bali Declaration on the Enhancement of the Role and Participation
of Persons with Disabilities in the ASEAN Community. The Bali Declaration was an important
milestone. It urged member states to promote the quality of life of persons with disabilities

118



119

and ensure the fulfilment of such rights by mainstreaming disability perspectives in the
development and implementation of policies and programmes of ASEAN across its three pillars
- economic, political security and socio-cultural.

7.5 RIGHT TO EDUCATION FOR PERSONS WITH DISABILITIES IN TIMOR-LESTE

The state, as a duty barrier under international human rights law, must guarantee access to
education to its citizens, including persons with disabilities. This is also guaranteed by the Na-
tional Constitution of Timor-Leste in section 59, which refers to the right to access to educa-
tion and culture. According to this article, the state shall‘promote the establishment of a public
system of universal and compulsory basic education that is free of charge'. It further specifies
that ‘everyone has the right to equal opportunities for educational and vocational training'.

Even though both the constitution and international human rights law guarantee the right to
access education, many persons with disabilities cannot exercise that right. According to a
20716 report by the ADTL, most persons with disabilities have never had access to education.
This is confirmed by the 2015 National Census, which showed that around 25,000 persons with
disabilities never had access to schools (around 12,000 men and 17,000 women). Even though
5,858 persons with disabilities (3,982 men and 1,876 women)did finish primary school, the num-
bers are much lower for higher levels of education: 1,880 (secondary school), 260 (polytechnic/
diploma)and 649 (university).

These numbers show that Timor-Leste has a long way to go when it comes to providing equal
access to education to persons with disabilities; however, there have been some encouraging
trends lately.

7.5.1 Good Practice in Education

In 2014, a Diploma 1 programme called ‘Community Based Rehabilitation-CBRD-1 was established
at the National University of Timor-Leste (UNTL), at the Community Development Department
(Faculty of Social Sciences). Community-based rehabilitation programmes were initially de-
signed by the WHO to address the lack of rehabilitation services to the majority of people with
disability in countries lacking resources. The idea was to support and advance a good quality of
life for people with disabilities and their families through empowerment programmes for inclu-
sive participation with the concept of grassroots level, within the communities.

As an example of a good collaboration between civil society (ADTL) and the UNTL, this pro-
gramme has provided great opportunities for persons with disabilities to access education.
The advantage of this programme is that it not only provides an opportunity for persons with
disabilities, but is also designed for other stakeholders, volunteers and NGO staff who enrolled
in this programme.



Debate and Discussion: A Personal Testimony

Mr Gaspar Afonso is a student currently enrolled at the UNTL. Mr Afonso entered
this university as the first student with a visual impairment at the Department
of Political Science, Faculty of Politics and Social Science. Being a student
at the UNTL, since 2018, has been a source of great pride for Mr Afonso,
as it demonstrated that UNTL, as the national university, is willing provide
opportunities for persons with disabilities, especially for people with visual
impairments like him.

However, before entering university, he went through a bitter struggle. Although
he finished primary school in 2011, he did not have many opportunities to
continue his education. Thanks to his persistence and initiative, he managed to
earn a high school certificate in 2017, in Kupang-Indonesia. With this certificate,
he was finally able to access UNTL as a reqular student.

Mr Afonso's story is very inspiring, however, he had to take a very difficult path in
order to access higher education.

Do you know similar personal stories?

Is it fair that talented students like Mr Afonso had to struggle so hard to get an
education?

What can be done to make it easier for Timorese youngsters with disabilities to
access higher education?

120



121

Approaches to Disability

Approaches to persons with disability have evolved over the years. This evolution can be ex-
plained through four main perspectives: the charity model, the medical model, the social
model and the human rights-based approach: (1) the charity model sees persons with disabil-
ities as victims who need help from ‘abled’ people. It treats people with a disability as unable
to think or provide for themselves, meaning it is the duty of society to take care of them; (2)
the medical model is based on the view that disability is a medical condition, which in some
situations, can be managed with medical care. It encourages loss of independence; (3) the
social model sees disability as originating from the society, which constructs barriers in the
environment. It focuses on eliminating such barriers from the environment and (4) the human
rights-based approach builds on an understanding of the social approach and recognises that
persons with disabilities are rights holders.

Social attitudes and language regarding disability in Timor-Leste

In Timor-Leste, persons with disabilities are treated, in the best-case scenario, as people to
be pitied, who need assistance from their family members. Traditional beliefs are that, if one’s
family member is disabled, it is due to the bad behaviour of other family members or ancestors
inthe past oris the result of a curse. This leads to dangerous stereotypes and discrimination.
These have serious consequences on people’s everyday lives - including limited access to so-
cial and cultural activities, as well as to government services. The discrimination against peo-
ple with disabilities is reflected in, but also perpetuated through, the use of offensive language.
This is why it is important to use appropriate and respectful language.

Convention on the Rights of Persons with Disabilities

The CRPD lays down rights and obligations as regarding persons with disabilities. It does not
guarantee new rights, but elaborates upon the rights recognised in the international bill of
rights and their significance in relation to the concerns of persons with disabilities. While pro-
viding no definition of disability, it recognises it as a social construct which evolves over time
and which may have different meanings across different societies. The CRPD focuses on elim-
inating the barriers that persons with disabilities face in the enjoyment of their rights (includ-
ing attitudinal barriers, environmental barriers, information barriers and institutional barriers).

Initiatives at the Association of Southeast Asian Nations Level

ASEAN has taken several initiatives to mainstream disability across all three pillars of the ASE-
AN community. Currently, it isimplementing the action points identified in the ASEAN Enabling
Masterplan 2025: Mainstreaming the Rights of Persons with Disabilities.

Right to Education for Persons with Disabilities in Timor-Leste

Even though both the constitution and international human rights law guarantee the right to
access education, many persons with disabilities cannot exercise that right. According to a
2016 report by the ADTL, most persons with disabilities have never had access to education.
Those who do mostly only finish elementary school.
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In Timor-Leste, like in the rest of the Southeast Asia,
environmental rights are becoming ever more important
especially for the most vulnerable groups
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8.1INTRODUCTION TO HUMAN RIGHTS AND THE ENVIRONMENT

Human beings depend on the environment for survival. However, people only recently realised
their treatment of the environment could have a permanent and devastating impact. During
the 1960s and 1970s, the environment movement became a global phenomenon, as high-pro-
file environmental disasters like the Minamata mercury poisoning tragedy in Japan made peo-
ple realise the harm caused by environmental degradation. Other developments such as the
anti-whaling movement and books like Silent Spring (1962)," which highlighted the dangers of
pesticides, also helped to bring the environment into public consciousness. In the following
decades, these concerns began to be linked to human rights.

The interaction between human rights and the environment works both ways: a clean envi-
ronment is a human right and the well-being and protection of the environment depends on
the protection of human rights. In other words, human rights are necessary to assert envi-
ronmental rights. Similarly, the rights to health, food and water sanitation depend on a safe,
clean, healthy and sustainable environment. The connection between the environment, cultur-
al rights and heritage may be even stronger for groups who have a cultural connection to the
land and nature.

E‘ Case Study: The Southeast Asian Haze

Caused by the burning off of agricultural land, this occurs every year around August
to September. The fires are often started illegally as a cheap way to clean land
before sowing another crop. Although palm oil plantations and timber reserves are
generally blamed for the fires, recent research now points to other causes as well,
including businesses clearing land by fire, conflict over land titles (especially of
forests)and ineffective firefighting by the Indonesian government. Much of the haze
comes from Indonesia, but Malaysia is also a contributor. Affected countries include
Malaysia, Singapore, Brunei and Indonesia, and sometimes southern Thailand and
the Philippines. Despite being in existence for over a decade, the ASEAN Agreement
on Transboundary Haze Pollution (2002) has not yet reduced the size of the haze.

Southeast Asia has a rich history of individuals and communities fighting environmental deg-
radation as a result of development. The civil society groups that emerged in the 1970s can be
separated into two broad groups: those concerned with issues of land and livelihood (mostly
consisting of indigenous or poor communities)and middle class groups concerned with quality
of life, urban pollution and environmental protection. In the 1980s, a global social movement
for environmental justice emerged in response to environmental disasters, such as the one at
Bhopal, where a factory leak of poisonous gas killed over 5,200 people. Concern also grew over
the threat of nuclear energy in response to the Chernobyl incident in the Soviet Union (now in
the Ukraine), where the meltdown of the nuclear reactor affected tens of thousands of people,
and then later the Fukushima incident in Japan where the reactor melted down as a result of
damage from a tsunami. Finally, the Exxon Valdez oil spill - at the time, the largest oil spill with
the greatest environmental impact - also caused much anger in the community because peo-
ple felt the corporation had not done enough to avoid environmental destruction.

Today, people in Southeast Asia are more aware of the importance of a clean environment and
more likely than ever to oppose developments which could be dangerous to the environment.

'Rachel Carson, Silent Spring (Houghton, Miffin 1962).



One particular concern is that the benefits and burdens of changes to the environment are
not equally distributed, which is referred to as environmental racism. This means that the de-
struction of the environment has a disproportionate negative effect on certain ethnic, racial or
economic groups to the benefit of wealthier segments of the population. A simple example of
this can be seenin cases of resource extraction, where land is damaged around poor and mar-
ginalised areas to provide products and services for the middle and upper classes. On a larger
scale, environmental discrimination can occur between countries, when rich countries build
factories in poorer countries to avoid pollution in their own territories.

ﬁ Focus on: Outsourcing Environmental Problems and the Case of Dams on the
Mekong River

The Mekong River is one of the longest in the world and tens of millions of people
depend on it for their livelihood. However, it is also a heavily dammed river, with
China, Laos People’s Democratic Republic (LPDR) and Cambodia all building dams.
These dams can damage wildlife, create food insecurity and threaten the livelihood
of fishing community along the river. For China, which builds these dams near the
river source, they are not greatly affected by dams as the impacts tend to happen
lower down the river. For Vietnam, which has over 20 million people living in the delta,
dams can have a significant impact. This is a case of a country gaining advantages (in
this case hydropower), while impacting the environment of neighbouring countries.
Thisisalso the case in otherrivers, such as the Salween River in Myanmar where Thai
electricity companies are building dams for hydropower. The dams greatly impact
the communities on the river, but the electricity benefits go to Thailand.

$, Discussion and Debate: What are the Environmental Concerns of Your Country?

How many of the following problems exist in your country or community?

« Air pollution

» Over-logging of forests

+ Dirty or contaminated water

« Industrial pollution, pollution from factories

« Noise pollution from traffic

« Contaminated food

« Unclean water for drinking or washing

» Destruction of natural forests

« Agricultural pollution

« Destruction of marine environments such as coral reefs and beaches

Do further research to find out the impacts of these concerns. Also, consider who created the
problem, and how can they be solved?

Around the world, there is a history of environment rights defenders being targeted, attacked
and Killed. At least 185 environmental activists were killed in 2015, with Southeast Asia being
one of the worst regions. For example, 33 activists were killed in the Philippines, the second
worst country (after Brazil), with deaths also occurring in Indonesia, Myanmar, Cambodia and
Thailand. Environmental activists face threats because they oppose the interests of powerful
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businesses and challenge the development agenda of governments. In many cases, activists
are villagers whose family and communities are directly threatened by environmental damage.
In Southeast Asia and elsewhere, governments have done little to protect these people. De-
spite the influence of powerful forces, environmental rights defenders and their organisations
have continued to protest for their human rights.

8.2 ENVIRONMENTAL STANDARDS

Until the 1960s and 1970s, the environment laws were less concerned with protecting the en-
vironment than protecting those who wanted to exploit it. Over the years, such thinking slow-
ly changed leading to the development of jurisprudence on environmental protection. At the
national level, environmental laws were first passed in the late 1800s to establish national
parks. Other national laws include those managing pollution, for example, the Clean Air Acts.
Significantly, most countries now have air pollution laws. In Southeast Asia, only Timor-Leste,
Myanmar, Laos and Cambodia have not yet introduced them. Similarly, laws on water pollution,
waste management, the handling of dangerous chemicals, and the protection of wildlife, forest
and other biodiverse areas have also been passed. While these laws can protect environmental
standards, they do not address the human rights consequences of damage to the environment.

Environmental Laws in Timor-Leste

In Timor-Leste, environmental issues are managed by the State Secretariat for
the Environment (SEMA), under the Ministry of Economy and Development and
the Ministry of Agriculture and Fisheries (MAF). The MAF is mainly responsible for
resource management, including forests, fisheries and biodiversity conservation.
SEMA, on the other hand, focuses more on monitoring, assessment, controlling and
protection. It is in charge of conducting environmental impact assessments (EIA),
pollution control, environmental law and enforcement, biodiversity conservation,
environmental awareness raising, environmental databases, environmental
laboratories and international environmental affairs.

The very foundations of the legal framework for the protection of the environment in
Timor-Leste, can be found its constitution:

Section 61(Environment)

1.Everyone hastheright toahumane, healthy, and ecologically balanced environment
and the duty to protect it and improve it for the benefit of the future generations.

2. The State shall recognise the need to preserve and rationalise natural resources.

3. The State should promote actions aimed at protecting the environment and
safeguarding the sustainable development of the economy.

Furthermore, environmental issues are regulated by the following laws:
Environmental Framework Law (Basic Law on Environment) Decree Law No 26/2012

The purpose of this law is to set out fundamental principles on the protection of
the environment, such as inter-generational equity (that the environment should
be preserved for future generations), precaution and the polluter pays principle. It



is also the legal basis for the conservation of the environment and it requires the
sustainable use of natural resources. It also provides for sanctions (punishments)for
people who illegally destroy the environment.

Legal Regime of Protection and Conservation of Biodiversity Decree Law No 6/2020

Thislawisbased ontheinternational standards on biological diversity and it identifies
the responsible government ministries (which are commerce and agriculture).
The law can create protected areas, protected species and the rehabilitation of
ecosystems.

Environmental Licensing Decree-Law No 5/2011

This establishes the procedures for doing EIAs. It creates three categories of
projects: Category A require a full EIA, Category B a simplified EIA and Category C
do not require an EIA. It also give the rules on the evaluation body and the process of
public consultation.

National System of Protected Areas Decree-Law No 5/2016

Like the Protection and Conservation of Biodiversity Decree, this law also can
establish protected areas, such as national parks. It also allows for monitoring of
these areas and dispute resolutions, for example for people who may be living in
protected areas.

The first major step towards the claim that a clean environmentis ahuman right was introduced
in the Stockholm Declaration (1972), at the very first United Nations (UN) conference dealing
with the environment, called the Stockholm Conference. Although the Stockholm Declaration
does not explicitly recognise the right to a clean environment as a human right, but rather as
necessary for human rights to be met, it clearly demonstrates their interdependence. It also
accepted a responsibility to protect and improve the environment, not just in the present, but
also for future generations. Although the Stockholm Declaration has no binding legal force, it
is a statement of principles agreed to by its signatories.

The human right to a clean environment did not receive wide support in the period immediately
following the Stockholm Conference. International lawyers felt the concept was too vague and
unenforceable. For example, how to define a’‘clean environment'? Does it refer to how clean the
air is? Or is it about trees, parks and animals? Is its intention to restrict pollution to only some
areas of the country?
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ﬁ Focus on: Elements of a Right to a Clean Environment
There is no precise definition to a clean environment, but the elements may include:
Freedom from pollution, which can include:

« pollution in drinking water;

+ pollutionin the air;

« freedom from garbage and waste; or

« freedom from poisons such as insecticides and herbicides.

The right to a healthy environment, which can include:

+ not getting sick from unclean water, air, or food;
« laws banning the use of poisons; or
+ prohibiting factories from polluting.

The right to access a clean or a natural environment, which caninclude:

« theright to parks and playgrounds;
« theright to national parks or other natural areas; or
« theright to access clean public beaches.

The right to a sustainable environment, which can include:

« theright to save forests, wetlands, or other areas from destruction; or
« theright to ensure lands, forests and rivers remain productive by preventing
over-logging, over-fishing or over-fertilizing.

8.2.1 Substantive Right to a Clean Environment

For the right to a clean environment to work, two separate but interrelated functions must be
present: there must be a law and a mechanism to enforce it. In other words, it is not enough
for individuals to have a right, it must also be codified into law. Similarly, if a right is codified
into law, but there are no procedures to enforce it, it is not useful. Procedures such as tribu-
nals, court systems or mediation must be in place to ensure individuals can realise their rights.
To summarise, substantive rights refer to the existence of the right itself, while procedural
rights cover the ability to use courts or equivalent mechanisms.

The substantive right to a clean environment exists in different laws, both international and do-
mestic. Ininternational law, the International Covenant on Economic, Social and Cultural Rights
(ICESCR)? made an indirect statement on the issue, in relation to the right to health. Although
it does not mention a specific right to a clean environment, it indicates that a clean environ-
ment might be necessary to ensure the right to health. Therefore, elements of a state’s duty
towards a clean environment include providing clean drinking water, sanitation and freedom
from pollution. Other international documents include the Rio Declaration on Environment and
Development(1992) which discussed the relationship between a clean environment and human

Z|nternational Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into force 3
January 1976) 993 UNTS 3 (ICESCR).



rights. However, as a declaration it is non-binding and does not explicitly recognise a human
right to a clean environment.

On the other hand, the right to a clean environment does exist at the regional level. In South-
east Asia, the ASEAN Human Rights Declaration (2012) clearly mentions the right to a clean
environment. The situation is very different at the national level. From the 1980s onwards, a
human right to a clean environment was established in over 90 countries worldwide. In fact,
most developments have been made at the national level, through constitutional interpreta-
tion, specific provisions or court cases on the environment.

8.3 PROCEDURAL RIGHT TO A CLEAN ENVIRONMENT

The procedural right to clean environment is summarised in a number of international docu-
ments. It consists of three main elements: (1) a right to environmental information, (2) a right
to participate in environmental decision-making and (3) access to courts or other forms of ad-
ministrative mechanisms in the case of a dispute.

8.3.1Right to Environmental Information

Without information, it is impossible to create a strong argument against a proposal or proj-
ect which may harm the environment. A situation can occur where people could wake up and
find a large construction site next to their house. When attempting to find out what is being
built, they may be denied information. If parents, they may be worried about the dangers of
pollution or increased traffic on their children. If farmers, they may worry about the impact on
their farmland. If business owners, they may be concerned about the impact on their business.
Whatever the worry, there is no way for any of these groups to prepare for the consequences of
the construction, if they are denied information. States must have freedom of information laws
in order for citizens to be able to exercise the right to environmental information.

8.3.2 Right to Participate in Environmental Decision-Making

There are several ways the public can participate in environmental decision-making. Two of
the more common methods are through environmental planning regulations and EIA reqgula-
tions, both of which should include public participation.

Environmental planning should allow public participation during the drafting of long term plans
for a town or city. The public should also be allowed to express their concerns or opposition to
more specific planning decisions, especially when their immediate environment is impacted -
for example, opposition to the building of a chemical plant near a housing area.

An EIA is a study which assesses the environmental impacts of a development. The report
should detail how the air, water, and land will be affected. Sometimes, this will also include
social and livelihood impacts. Projects which may cause a substantial amount of pollution, or
larger projects, may require EIAs by law before approval is given. In addition, the EIA should
include environmental effects, as well as all mitigating measures taken to lessen that effect,
during both building and operation stages. Further, an EIA system should include a public par-
ticipation mechanism.
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», Discussion and debate: Environmental Impact Assessment in Timor-Leste

Timor-Leste has a national regulation on license and EIA, stipulated in De-
cree-Law No 5/2011 about Environmental Licensing, as well as Decree-Law No
26/2012, the Basic Law on the Environment.

One such EIA has been conducted within the framework of the Timor-Leste Road
Climate Resilience Project, for emergency repairs of sections of the Dili-Aina-
ro road, financed by the World Bank and implemented by the Ministry of Public
Works. The EIA examines the environmental and social impacts of the project,
including the main concerns expressed during the Suco-level public consulta-
tions, as well as plans how to address those concerns.

Some examples of the impacts are:

« Removal of vegetation to build the road

- Impact of coastal erosion (for the road built along the sea shore)
+ Flooding from runoff caused by rain

« Managing sewerage and wastewater from worker camps

« Banning workers from using guns and hunting equipment.

« Workers respecting villages privacy and security

Most of these impacts deal with the environment, but do any relate to human
rights? Does a new road affect people’s rights to a clean environment?

Have there been any big infrastructural projects in your district?

If so, how did you find out about them?

Have you, your family or friends ever taken part in public consultations about
such projects?

Do you think it is important to hold public consultations, and why?

Public participation is the most important aspect of environmental planning and the EIA, and
is crucial to secure human rights. But to be effective, participation must also be meaningful. It
is not enough that the authorities hear the citizens’ views, they must also consider them seri-
ously. The entire process must be transparent and the final decision must clearly demonstrate
that the views of the public were considered. Participation is only inclusive if it ensures all
groups have access to it. A group frequently left out of participation is women, although wom-
en'srights are often violated as a result of environmental damage. For example, given theirrole
in agricultural work, rural women can be significantly harmed by degrading environments.

States sometimes attempt to limit, or even fake, participation in many ways. Examples include
allowing smaller pro-development groups to participate knowing they will support the project,
while preventing opponents from being heard. Other cases are when states hold public meet-
ings while setting up road blocks to prevent access to the meeting. Similarly, states may delay
participation until it becomes meaningless because the development has already started. In
worst case scenarios, the public is simply excluded from the entire process.



The Role of Timorese Civil Society Monitoring Environmental Compliance

Local and foreign companies, as well as state-owned enterprises, do not always
comply with existing policies and regulations. Civil society groups, which are
well-connected with the local communities most affected by negative environ-
mental phenomena, have been reqularly monitoring such violations.

Lao Hamutuk is one of the local non-governmental organisations (NGOs), which is
very active in terms of advocating for compliance and monitoring environmental
impacts. This NGO, with other allies, has often protested against various infrastruc-
ture projects, including megaprojects. Most of their concerns have been related to
issues of licensing or the process of doing an EIA. According to the reqgulations,
high-risk projects should be marked as category A, while moderate-risk projects
as category B. However, in practice, some projects are given the wrong category
license. They should have a full EIA(category A), but they are allowed to do a smaller
one (category B) or in some cases there is no EIA(category C).

In other cases, companies have done constructions work, despite the fact they did
not have a license at all. Below are some examples documented by Lao Hamutuk.
The first table lists roads built which should have had a full EIA done, but they were
categorised as B level. The second table lists development projects in which there
was no EIA conducted.

Table 8-1: Table of Road Works Categorised as B Level

Some of road works are labelled ‘upgrades’ and categorised as B, although the Li-
censing Law says that construction of aroad longer than 10km is a category A work.

Project Type Areas Project Proponent

Highway Construction 2018 Baucau-Viqueque MTK (with Asian Development
Bank)

Highway 2016 Dili-Baucau MTK (with Asian Development
Bank)

Road Network Upgrading Sec- | Dili, Manatuto, Tacitolu-Liquica, [ MTK (with Asian Development

tor Project (2) 2013 Tibar-Gleno, others Bank)

Water Supply and Sanitation | Baucau MTK (with Asian Development

Project 2020- Bank)

(Source: Lao Hamutuk <http://mail.lachamutuk.org/Env/18EnvReqistry.htm#TasiMane>)

Table 8-2: Development Projects With No EIA Conducted

The following projects were implemented without licenses, in violation of the law.

Project Type Areas Project Proponent
Building- Timor Plaza Dili Dili Development Company / Tony Jape
(private)

Hera power plant for central elec- Dili EDTL/MOP (public/state-owned)

trical in Timor-Leste

Ministry of Finance Building Dili Ministry of Finance (public/state-owned

Palm Business and Trade Center Dili Jackson Lay (private)

Pacific Beach Resort Dili, near the | Dili Development Company / Tony Jape
beachside (private)

(Source: Lao Hamutuk (<http://mail.laohamutuk.org/Env/18EnvRegistry.htm#TasiMane>)
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8.3.3 Access to the Court System

A problemin procedural rightsis that a person will usually have to prove they have been directly
affected by the environmental damage, for example their health, wealth or property, to appear
in court. In environmental cases this damage or economic loss may not be obvious, because
things like deforestation or pollution have long term effects, and are sometimes not immedi-
ately evident. In most Southeast Asian countries, a person must prove he or she has aninterest
in the matter beyond that of the average person. This may include an environmental NGO with
a special interest in wildlife or pollution in some jurisdictions. Restricting access to courts has
led some groups to turn to alternative methods of complaint such as public demonstrations.

8.4 RIGHT TO A SAFE, CLEAN, HEALTHY AND SUSTAINABLE ENVIRONMENT

The UN's Special Rapporteur on human rights and the environment outlined the obligations of
the state to ensure a safe, clean, healthy and sustainable environment. He acknowledged that
thereis clear evidence that human rights are threatened by environmental harm. Furthermore,
because all UN bodies and all states recognised that environmental harm violates humanrights
in a variety of ways, States have duties to respond. State obligations are:

Substantive Obligations

States should have laws against environmental harm that may interfere with the enjoyment of
human rights. Examples of these laws are standards for air and water quality, and anti-pollution
measures.

To fulfil this obligation, states should find a balance between environmental protection and
other issues of societal importance, such as economic development and the rights of others.
But the balance cannot be unreasonable or result in unjustified human rights violations. The
state obligation includes a duty to protect against environmental harm caused by corporations
and other non-state actors, as well as by state agencies.

Procedural Obligations
States have obligations to:
(a) make assessments of environmental impacts and make environmental information public;

(b) ensure public participation in environmental decision-making on the basis of freedom of
expression and association;

(c)ensurethereareremediesforpeoplewhoserightshavebeeninterferedwithbyenvironmental
harm.

Regarding procedural obligations, states must ensure awareness, participation and access to
legal procedures which includes environmental impact studies, public participation processes
and mechanisms for individuals and communities to seek remedy if they experience environ-
mental harm. Procedural rights to a safe, clean, healthy and sustainable environment are inter-
dependent with civil and political rights, in particular, freedom of expression and the right to a
remedy.



Transboundary (or extra-territorial) state obligations can arise when pollution crosses borders,
impacting people in neighbouring countries. Examples of this include the Southeast Asian
haze and the impact of dams. In both these cases, one country’s action negatively impacts
people from neighbouring countries. For example, children in Malaysia and Singapore could not

attend school and fell ill because of the Southeast Asian haze.

jo,

Focus on: Deforestation and Mechanisms to Protect and Preserve the
Environment

Environmental problems in Timor-Leste, particularly regarding floods, erosion,
landslides and forest destruction, had started occurring in the era before it
gained its independence in 2002. For example, several reports from national
and international environmental organisations demonstrate that environmental
damage occurred during the colonial period. The data released by the NGO
WithOneSeed shows that around 80% of forests in Timor-Leste were destroyed
the Indonesian occupation (1975-1999). Deforestation was the result of ‘illegal
logging operations for teak, redwood, sandalwood, and mahogany for export'.

Similarly, the traditional farming system and lack of knowledge of the local
communities on environmental issues cause environmental damage. According
to the director of the environmental NGO Naterra, ‘the Timorese tradition which
relies on the traditional agricultural practices has become the main contributor’.
The community often cuts down forests and burns their gardens to clear up
farming space. Moreover, in rural areas, people still use firewood for cooking.
The dependence on cooking with firewood, present since ancient times, is
another factor contributing to the destruction of forests.

The way to avoid deforestation, there are some best practices that can be
adopted:

« Government reqgulations policy related to environmental issues are under
the State Secretariat for the Environment (SEA), Ministry of Economic and
Development and the Ministry of Agriculture and Fisheries (MAF). There are
some legal procedures and frameworks used by these institutions to control
environmental issues.

+ Reducing the use of firewood with some new alternatives: for example,
there is a cooperation between the Timor-Leste government and the UN
Development Programme (UNDP) in promoting the use of more efficient
cooking stoves for people in rural and urban areas.

+ Re-forestation programme: various NGOs and international organisations
have implemented re-forestation programmes. For example, WithOneSeed
has collaborated with the government to implement a ‘one seed, one tree’
programme. This programme allowed the community to plant more seeds,
at least one person, one seed. In addition, the NGO Carbon Offset (FCOTI)
has carried out a tree-planting programme. Around 300,000 trees have been
plantedinLaclubarand Soibadasince 2010. Another example is the mangrove
planting programme on the coast by UNDP and the Timor-Leste government.
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To conclude, states also have an obligation to groups with particular vulnerabilities or who may
suffer disproportionally from environmental destruction. This includes large groups such as
women, children, the poor and indigenous peoples. Women are particularly impacted because
in many poorer regions they do a significant amount of the agricultural and household labour,
which can be made more difficult by environmental problems. Children are more vulnerable to
pollution, as demonstrated by the previous examples of Minamata and Chernobyl, where pol-
lution led to deformities in newborns, or the Southeast Asian haze which caused respiratory
illnesses.

8.4.1Indigenous Groups and the Environment

In many Southeast Asian countries, indigenous people face disproportionate violations from
development and environmental degradation. These can be caused by large projects such as
dams, deforestation, mining and forced displacement because of changes to land regulations.
Indigenous groups often do not have the same level of wealth or political power as the busi-
nesses they are in dispute with, making them vulnerable to exploitation in a number of ways.
Their ownership of land may be traditional and not clearly stated in law. In other cases, groups
migrating between plots of land in different regions may return and find someone else in pos-
session of their land. Further, substantially degraded environments can lead to a complete loss
of livelihood from hunting, gathering and cultivating. Land holds more significance than simple
property ownership to indigenous groups, as they may have a strong cultural connection to the
land. This is why damage to the environment also affects their culture and heritage. For these
reasons, special measures are required to protect indigenous groups. The UN Declaration on
the Rights of Indigenous Peoples (UNDRIP) states indigenous peoples shall not be forcibly re-
moved or relocated from their lands and movement can only be done with free, prior and in-
formed consent.

3 UN Declaration on the Rights of Indigenous Peoples (UNDRIP)(adopted 13 September 2007) A/RES/61/295.



», Discussion and Debate: Teaching Traditional Timorese practices on the
44 Environment

Tara bandu, a traditional Timorese conflict resolution practice, can be relied on
to protect the environment. Tara bandu, which requlates people to people rela-
tions, people to animal relations, as well as peoples’ relationship with the envi-
ronment, is acknowledged in article 8 of the Basic Law on the Environment:

1. The state recognizes the importance of Tara Bandu as an integral custom of
Timor-Leste culture and as a traditional mechanism for regulating the rela-
tionship between man and his environment.

2. Tara Bandu may be applied in accordance with the rituals instituted by local
common law which are intended to conserve and promote the environment
and the sustainable preservation and use of natural resources, as long as it
is compatible with the aims and principles established herein.

This shows that caring about the environment is not just about following inter-
national requlations, but it is deeply rooted in Timorese culture. The tara bandu
has been used to requlate the time for harvest or fishing according to climatic
shifts, to prevent overfishing and ensure all members of the community have
equal benefits. Tara bandu has also been used to prevent deforestation. Sanc-
tions include slaughtering buffalo or even financial payments.

It is important that youth learn these principles, but is this still occurring? How
many students in the class are aware of these principles and have seen them in
action? How should these traditional practices be taught?

Should these principles be taught in primary school and high school, or should it
be left to families and maybe village leaders?

8.5 Climate Change and Human Rights

Climate change has both long term effects and immediate consequences on people’s liveli-
hoods. While the most damaging impactsin terms of rising sealevels have not yet occurred, the
region is beginning to see extreme weather conditions and temperature changes. Eventually
this can lead to more frequent droughts, water shortages, floods, storms and heat waves. All
of these will affect the lives of millions through changes in food production and humanitarian
disasters. In Southeast Asia, one of the greatest concerns is the damage done to river deltas
as aresult of rising sea levels. For example, the river deltas in Vietnam, Thailand, Myanmar and
Bangladesh are some of the most agriculturally productive and populous areas in the region.
Because they produce large amounts of food, damages in these regions could lead to human
rights violations on a massive scale. Furthermore, rising sea levels could force tens of millions
of people to leave their homes, turning them into environmental refugees. Currently, there is
neither legal recognition nor protection for these people.

Other areas of concern include more extreme weather events, such as stronger typhoons hit-
ting the Philippines, Vietnam and Myanmar, harsher winters in northern Myanmar and Vietnam,
and droughts. Entire countries in the Asia-Pacific, like the Maldives and Tuvalu, face extinction,
as projections on the rising water level show both island states will end up under water. All of
this demonstrates that climate change can impact the realisation of human rights.
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Human-made greenhouse gas emissions are the primary cause of climate change. The worst
of the concerns we discussed may be avoided if states cooperate. When it comes to human
rights, two relevant actions are required: (1) the prevention of violations to people due to cli-
mate change should be a government priority and (2) countries, industries and groups that are
most responsible for climate change should be held accountable for their actions. However,
states have not yet fully accepted this. First, they are not reducing emissions enough to delay
climate change. Second, there is a significant difference between the costs caused by climate
change and the capacity or willingness of states to pay that money. People living in poorer
countries will not have the financial or technological protection of those living in rich countries.

The Intergovernmental Panel on Climate Change (IPCC) and the Office of the High Commission
for Human Rights (OHCHR) are developing a rights-based response to climate change. The hu-
man rights based-approach ensures that states responding to climate change do not violate
human rights. This is needed since many plans to mitigate climate change do not fully assess
theirimpact on human rights. For example, closing coal plants or reducing traffic on roads are
obvious responses to climate change, yet the impact on people’s livelihoods or other rights has
not been fully examined. Currently, UN bodies are working to incorporate human rights into
existing development and climate change documents such as the UN Framework Convention
on Climate Change (UNFCCC)* and the 2030 Agenda for Sustainable Development.

:J‘ Discussion and Debate: Human Rights Impact of Climate Change

What are going to be the human rights implications of climate change to your coun-
try?

1. Look into the consequences of the following climate change implications:

+ rising sealevels;

« more storms or typhoons;

« more droughts;

« changes to agricultural production;

« diseases such as malaria migrating to new areas;
« hotter temperatures and heat waves.

2. What can be done to reduce the impact of climate change? Consider the chang-
es that need to occur to reduce the emission of greenhouse gases. Consider the
following:

« what canindividuals do to change their behaviour?
« what can families do?

« what can communities, villages, and suburbs do?

« what can cities do?

+ what should a national government do?

“United Nations Framework Convention on Climate Change (adopted 9 May 1992, entered into force 21 March 1994)
1771 UNTS 107 (UNFCCC).



CHAPTER SUMMARY AND KEY POINTS

Introduction

Concern for the environment can be traced back to the late 1800s, but it was during the 1960s
and 1970s that it became a worldwide phenomenon. High profile environmental disasters
made people realise the impact of environmental degradation. Human rights were soon after
linked to the environment. The interaction between human rights and the environment works
both ways: a clean environment is a human right and the well-being and protection of the
environment depends on the protection of human rights. Southeast Asia has a history of envi-
ronmental activists on issues such as protecting nature and pollution. Pollution is now interna-
tional, like in the case of the haze caused by forest fires in Indonesia. The transboundary haze
lead to international agreements on the environment in the region. Environmental activism is
dangerous, with many activists being attacked and killed.

Environmental Standards

Until the 1960s and 1970s, laws regarding the environment were more concerned with the ex-
ploitation of the environment. There were national parks laws and laws on river uses, but during
the 1970s many international laws on water pollution, dangerous chemicals and protection of
endangered species were introduced. The first claim that a clean environment is a human right
was in the Stockholm Declaration (1972). The human right to a clean environment did not re-
ceive widespread support because some saw it as too vague and unenforceable.

A Substantive Right to a Clean Environment

The right to a clean environment has two separate but interrelated objectives: there must be
a law (or substantive rights) and a mechanism to enforce it (procedural rights). Substantive
rights exists in both international and domestic laws such as the International Covenant on
Civil and Political Rights,® ICESCR, and at the regional level in the ASEAN Human Rights Decla-
ration. More substantive rights can be found at the national level in Southeast Asia.

The Procedural Right to a Clean Environment

The procedural right consists of a right to environmental information, a right to participate
in environmental decision making and access to the courts or other forms of administrative
mechanisms in case of a dispute. Information is needed so people know, and can prepare for,
impacts on their local environment. These can be freedom of information laws. Participation
can come through EIAs and participation in town planning. Participation from the public should
influence the final decision making. The report on a project should consider public opinion and
responses to them. Access to aremedy for dispute resolution or compensation and access to
the courts is part of this right, though it can be limited.

The Right to a Safe, Clean, Healthy and Sustainable Environment

Another model from the UN's Special Rapporteur on human rights and the environment details
obligations of the state to ensure a safe, clean, healthy and sustainable environment. This
includes obligations to protect individuals from environmental harm, ensure awareness, par-
ticipation and access to legal procedures, an obligation to protect against violations by private

®International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976)
999 UNTS 171(ICCPR).
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actors and to take into account the needs of groups who may have particular vulnerabilities
or suffer disproportionally from environmental destruction such as women, children, the poor
and indigenous groups.

Indigenous Groups and the Environment

Indigenous people face many violations from degradation of the environment through large
projects such as dams, deforestation and mining. There are special measures to protect the
indigenous because their ownership of the land is traditional, and in the law they are vulnera-
ble to encroachment by farmers and forced displacement. UNDRIP states indigenous peoples
shall not be forcibly removed or relocated from their lands and movement can only be done
with free, prior and informed consent.

Climate Change and Human Rights

The changes to climate have long term effects like sea level rise and immediate consequences
such as extreme weather conditions. Food prices and availability will be affected through a
drought, floods and storms. The result could lead to tens of millions of environmental refugees.
The negative impact of climate change will face disadvantaged communities. The worst
of these concerns may be avoided if states cooperate though reducing greenhouse gases,
but this is yet to be realised. Many plans to mitigate climate change do not fully assess the
impact on human rights. While human rights are mentioned in the more recent climate change
documents there is no specific details on duties and obligations of states.
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Protecting Human Rights and
Democratisation in Southeast Asia
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9.1INTRODUCTION

To protect human rights is to ensure that anyone who is entitled to a right is actually able to
get those rights. For example, a child who has a right to attend school can indeed go to school
or a journalist can freely write the news. Protecting human rights is done by various organi-
sations in a number of different ways. At the national level police, judges, courts and lawyers
work to enforce human rights, as do civil society organisations and government officers. They
can protect human rights by enforcing laws, promoting tolerance, educating people, providing
services and so on. In a similar way, organisations at the regional level, or at the international
level, also work to protect human rights. Protection means more than just ensuring a govern-
ment does not violate human rights; it can also mean ensuring that a company or a school
follows the law, so that individuals' rights are protected from any violation, whether from the
government, individuals, companies or any other kind of organisation. This chapter looks at
how human rights are protected at both the national level (what is happening in Timor-Leste),
but also at the regional level - how regional bodies protect human rights.

9.2 STATUS OF HUMAN RIGHTS PROTECTION IN SOUTHEAST ASIA

In order to determine how effective protection is, it is necessary to discuss the current status
of human rights protection in the region. This is challenging because there is no simple way
to measure human rights. Organisations such as Amnesty International, Human Rights Watch
and the United States State Department each examine the human rights of many countries,
according to certain criteria. These studies, called annual country reports, are available online.
Another way to look at the status is by examining rankings put out by different organisations. In
the table below it is possible to get an idea of how human rights protection compares between
countries in Southeast Asia.

Table 9-1: Status of Human Rights Protection

Country ;reeqon; Human Devel-** Pres§ Fr:gdom Hurp::m R'ights ?;:;i:z;fi::: d Social
anking opment Index** Ranking Ratifications# Rights)****

Brunei Not free Very high Difficult 5/18 Not available
Cambodia Not free Medium Difficult 12/18 Not available
Timor-Leste | Free Medium Problematic 11/18 51.4%
Indonesia Partly free High Difficult 10/18 66.7%

Laos Not free Medium Very serious 9/18 62.0%
Malaysia Partly free Very high Difficult 5/18 84.5%
Myanmar Not free Medium Difficult 6/18 70.7%
Philippines Partly free High Difficult 14/18 71.6%
Singapore Partly free Very high Difficult 5/18 Not available
Thailand Not free High Difficult 12/18 92.8%
Vietnam Not free High Very serious 9/18 Not available

*Freedom House's 2021 ranking of Freedom in the World. Three rankings are awarded: free, partly free or not free.

** From the United Nations Development Programme’s 2020 Human Development Index, states can have very high, high, medium or low human
development.

*** From Reporters Without Borders' 2021 World Press Freedom Index. The situation can be good, satisfactory, noticeable problems, difficult or very
serious.

**** The Human Rights Measurement Initiative Rights Tracker (2017) measures how well the country is doing compared to what is possible at that
country'sincome level. 100% means a country is using their available sources effectively. A lower score means the country could do better with the
resources it has at its disposal.

# How many of the nine United Nations human right treaties and nine optional protocols the state has ratified or agreed to.



The table shows that the status of human rights protection in the region is mixed. For exam-
ple: the Association of Southeast Asian’s (ASEAN's) richest country (Singapore) has the worst
treaty ratification record; countries with high ratifications (like Philippines and Cambodia) also
have many concerns; countries with poor civil freedom have good development; low corrup-
tion does not have to mean a good human rights record. Most countries in Southeast Asia may
have areas where human rights are good, but they also have significant weaknesses. Some
issues are common to most Southeast Asian countries, such as migrant workers and indige-
nous rights. Otherissues like poverty, freedom of expression, education and health vary greatly
across the region. What a region-wide overview does show is that human rights status is often
specifictoacountry, anditis difficult to attempt to rank or rate countries by their human rights
standards.

9.3 DOMESTIC IMPLEMENTATION OF HUMAN RIGHTS

In order to understand how human rights are protected within states, this chapter will first
look at what human rights exist in the country as law. There are three main ways human rights
appear in domestic laws:

« Firstly, many human rights are automatically a part of domestic law. Laws protecting
people from violence and theft, or laws for providing education for example, exist in
most Southeast Asian countries.

« Secondly, human rights treaties can be incorporated into law. The treaties are import-
ant because they keep a country’s laws up to date with human rights developments, and
they expand the protection of people. For example, laws giving women equal rights at
work and marriage, or protecting children from violence, were not common in Southeast
Asia 20 years ago. But as countries have agreed to women and children’s rights, they can
be found in nearly all Southeast Asian countries.

« Thirdly, human rights commonly (but not always) appear in the constitution. Because
constitutions are the fundamental legal document of a country, this gives human rights
the highest order of protection.

Of course, the existence of laws does not mean the laws are upheld. There are still many chal-
lenges to ensure the protection of human rights. The law needs to be enforced by the relevant
authorities. People need to know about the law so they can follow it. Judges need to under-
stand the law so they can make decisions based on it. And governments may need to develop
national action plans or national policy, so that the people who should be protected by the law
are indeed protected.

9.3.1Human Rights in Southeast Asian Constitutions

International human rights standards can appear as part of the country’s constitution. A con-
stitution is a document that outlines how a government must govern a country. It details how
the government is structured, how laws are made, how politicians are elected and what they
must do. Further, it outlines the duties of the state towards its people and the duties of people
towards their state.

Constitutional rights are considered strong and fundamental and all Southeast Asia consti-
tutions do have elements of rights in them (though Brunei’s constitution does not have a hu-
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man rights section, it does acknowledge that people have rights). Most countries’ original con-
stitutions did not have human rights. Rights were incorporated later as amendments or they
appeared in re-written constitutions. Rights equivalent to international standards were intro-
duced recently - for Indonesia it was in 2002, Thailand was in 1997, and 2008 for Myanmar.

In Southeast Asia, there are many cases where constitutions limit rather than ensure rights.
They focus more on the sovereignty and development of the state, rather than the rights of
its people. Examples exist where a right is guaranteed, but only with certain limitations. Most
commonly, this is done by referring to citizens’ duties. This goes against the fundamental prin-
ciples that rights are inherent and inalienable. There should be no duty necessary to deserve
aright. Southeast Asian constitutions are also notable for giving priority to certain religious or
ethnic groups. For instance, article 29 of the Indonesian constitution declares that the state
should be based upon the belief in the one and only God. In the Brunei, Myanmar and Malaysian
constitutions only alimited number of religions are recognised, thus limiting religious freedom.

__J}| Discussion and Debate: Knowledge of Your Constitution

44
Do you know what rights you get from your constitution? Have you ever had a class

on your constitution? Do any of your friends and family know about the constitution?

For most students in Southeast Asia the answers to these questions will be no. Why
do you think this is?

Human Rights in the Constitution of Timor-Leste

In a plenary session on 22 March 2002, the Constituent Assembly approved and
adopted the Constitution of the Democratic Republic of Timor-Leste.

The Constitution contains 170 sections, organised into seven parts(Part | - Funda-
mental Principles; Part || - Fundamental Rights, Duties, Liberties and Guarantees;
Part Il - Organization of Political Power; Part IV - Economic and Financial Organi-
zation; Part V - National Defense and Security; Part VI - Guarantee and Revision of
the Constitution; Part VIl - Final and Transitional Provisions.

The Constitution includes human rights commitments, especially in Part Il which
describes fundamental rights, duties, liberties and guarantees, including civil and
political rights (in Part Il, Title II) and economic, social and cultural rights (Part Il
Title lll). These titles guarantee respect for the most basic and internationally ac-
cepted human rights. The Constitution also guarantees universality and equality,
and equality between women and men. Moreover, section 9 of the Constitution
incorporates all international treaties, conventions and agreements to which
Timor-Leste is a state party. According to it, any national laws that contradict with
the international norms and standards shall be invalid.

Section 69 of the Constitution states that Timor-Leste is founded on universal,
democratic principles and separation of powers.



p Focus on: The Human Rights in the Constitution of Timor-Leste

There are many rights in the constitution. The following is a partial list of some im-
portant rights.

Fundamental Rights, Duties, Liberties and Guarantees
General Principles

16 Universality and equality

17 Equality between women and men

18 Child protection

19 Youth

20 Senior citizens

21 Disabled citizens

22 East Timorese citizens overseas

28 Right to resistance and self-defense

Personal Rights, Liberties and Guarantees

29 Right to life

30 Right to personal freedom, security and integrity
37 Inviolability of home and correspondence

39 Family, marriage and maternity

40 Freedom of speech and information

41 Freedom of the press and mass media

47 Right to vote

Economic, Social and Cultural Rights and Duties
50 Right to work

51 Right to strike and prohibition of lock-out

52 Trade union freedom

53 Consumer rights

54 Right to private property

58 Housing

59 Education and culture

61 Environment

FOCUS ON

9.4 NATIONAL HUMAN RIGHTS INSTITUTIONS

A national human rights institution (NHRI) is an official state institution that is established by
law to promote and protect human rights in a country. The NHRI serves to complement oth-
er government institutions such as the courts, but it is unique in that it acts as an important
bridge between the government and the community, and between its country and the United
Nations (UN) human rights system. Another feature of the NHRI is that it is autonomous from
the government. Its independence is critical to the effective performance of its functions.
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9.4.1 Activities of National Human Rights Institutions

The objective of a NHRI is the promotion and protection of human rights at the national level.
In order to promote and protect rights, the NHRI will have a broad range of roles, which may
include:

Working with the government and the community to promote human rights education
and awareness.

Working with the government to help develop human rights policies and programmes.

Working with the legislature to help ensure drafts, existing laws and regulations are
compatible with the country’s human rights obligations.

Contributing to court proceedings that raise human rights questions.
Undertaking investigations or inquiries into systemic human rights issues.

Receiving and resolving human rights-related complaints from individuals, including
through mediation and conciliation.

Observing and monitoring places of detention.

« Contributing to the work of the UN's human rights mechanisms.

In addition to their domestic responsibilities, NHRIs also act as an important bridge between
their countries and the UN humanrights system. NHRIs enjoy observer status and participation
privileges with a number of UN human rights mechanisms, including the Human Rights Council
and the UN's human rights treaty monitoring bodies (discussed in Chapter 4). As independent
bodies with national-level expertise, NHRIs transmit important information and perspectives
to the UN's work and to its decision-making processes. By promoting awareness and imple-
mentation of UN decisions in their societies, NHRIs also help to translate UN decisions into

positive change.

Table 9-2 National Human Rights Institutions in Southeast Asia

Country Name Type Year Established
Indonesia Indonesian National Commission on Human | Human Rights Commis- 1993
Rights (Komnas HAM) sion
. Human Rights Commission of Malaysia Human Rights Commis-
Malaysia (SUHAKAM) sion 1999
Myanmar L’Ii;é?]nmar National Human Rights Commis- ;l;r:an Rights Commis- 20N
The Philip- Commission on Human Rights of the Phil- Human Rights Commis- 1987
pines ippines sion
Thailand '|’\'lr?:i(|)annadl Human Rights Commission of IS-IiLcJ)r:an Rights Commis- 1999
Timor-Leste Provedoria for Human Rights and Justice Hybrid institution 2004




9.4.2 Types of National Human Rights Institutions and Their Functions

While a country can only have one official NHRI, it is free to decide on the particular roles it
should play. This decision will be informed by a number of considerations, including the coun-
try’s existing human rights protection framework, the legal, political and cultural systems, and
the availability of human and financial resources. There are four main types of NHRI: (1) human
rights commissions, (2) advisory and consultative bodies, (3) research bodies and (4) hybrid in-
stitutions (which combine different types of roles). The Timor-Leste Office of the Provedor for
Human Rights and Justice (PDHJ) is an example of a hybrid NHRI.

The Provedor for Human Rights and Justice (PDHJ)

The PDHJ is an independent institution established under section 27 of the Consti-
tution of the Democratic Republic of Timor-Leste with the function of examining and
seeking to settle citizens’ complaints against public bodies, certifying the conformi-
ty of the acts with the law, preventing injustices and initiating the whole process to
remedy injustices. PDHJ may receive complaints from individuals concerning acts or
omissions on the part of public bodies, who shall undertake a review without power
of decision, and shall forward recommendations to the competent organs as deemed
necessary. In addition to section 27, under sections 150 and 151 of the constitution,
PDHJ is mandated to request a declaration of unconstitutionality of legislative mea-
sures and to request the Supreme Court of Justice to review the unconstitutionality
by omission of any legislative measures as deemed necessary to enable the imple-
mentation of the constitution.

The institution is operationalised through Law No 7/2004 of 26 May that approved
the Statute of the Office of the Provedor for Human Rights and Justice, a hybrid insti-
tution, and was mandated with human rights, good governance and anti-corruption.
When Law No 8/2009 of 15 July on the Anti-Corruption Commission was approved,
the mandate of combating corruption under PDHJ was transferred to the Commis-
sion of Anti-Corruption. Henceforth, the institution has a twofold mandate cover-
ing human rights and good governance. As an independent NHRI guided by the 1993
UN’s approved Paris Principles,' PDHJ is required to have a broad mandate based on
universal human rights norms and standards, autonomy from the government, in-
dependence as guaranteed by the constitution, pluralism, adequate resources and
adequate powers of investigation.

The institution is accordingly established to protect and promote human rights and
good governance through education, promotion of cooperation, resolution, investi-
gation, inquiry and monitoring with four strategic priorities that include strengthen-
ing the institutions’ capacity and independence in order to guarantee a good imple-
mentation of their mandate, for the public authorities to possess good knowledge
related to human rights and good governance, the protection of vulnerable people
against human rights abuses and access to public services and to prevent and rem-
edy violations of human rights and good governance.

PDHJ works closely with relevant institutions for human rights and good governance
such as the government and public service, law enforcement and security (the Na-
tional Police of Timor-Leste), the Defence Force of Timor-Leste and prison guards),

"Principles relating to the Status of National Institutions (The Paris Principles)(adopted 20 December 1993)
General Assembly resolution 48/134.
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community leaders and civil society organisations (CSOs). It engages with media for
public outreach in order to ensure that public authorities possess a decent knowl-
edge on human rights and good governance. To prevent and remedy violations of
human rights and good governance, the institution is empowered to investigate
complaints made to the PDHJ, to monitor and review regulations, administrative in-
structions, policies and practices in force or any draft legislation for complying with
customary international law and the highest standards of internationally recognised
human rights and good governance, as laid down in international human rights in-
struments ratified by Timor-Leste.

(Source: The PDHJ )

9.5 REGIONAL MECHANISMS

9.5.1Regional Human Rights Regimes: Europe, Americas and Africa

The UN has supported regional organisations working in development, security and human
rights since its birth in 1945. The belief is that the UN cannot respond to all the human rights
concerns around the world, and it is better if they are dealt with at a national level (through
NHRIs) or at the regional level. Regional organisations make sense because they better ad-
dress the common concerns of human rights in their region. For example, Europe is wealthy
and developed and its human rights concerns are going to be very different to the concerns
in poorer and less developed Africa. The regional mechanisms can develop special tools to
respond to the local situations. Currently, there are three developed human rights regional or-
ganisations (based in Europe, the Americas and Africa), and a number of smaller sub-regional
organisations.

Anobvious gap inregional mechanismsis Asia. There are many arguments why Asia has not de-
veloped a regional mechanism, including the diversity of the countries, its size and the lack of
aregional identity. There are, however, a number of sub-regional initiatives, including ASEAN,
which are a step towards creating human rights protection at the regional level. The biggest
development towards a regional mechanism in Asia is the ASEAN Intergovernmental Commis-
sion on Human Rights (AICHR).

9.5.2 ASEAN Human Rights Mechanisms

The regional human rights body called the AICHR was established in 2009. This is the first gov-
ernmental regional human rights body in Asia. AICHR is made up of one appointed representa-
tive per government, serving for three years, and their appointment can be renewed once. The
representatives themselves come from a variety of backgrounds. Some are academics, others
diplomats, and others are from non-governmental organisations (NGOs).

Among the list of purposes of AICHR are:

« Topromote and protect human rights and fundamental freedoms of the peoples of
ASEAN.

« Touphold the right of the peoples of ASEAN to live in peace, dignity and prosperity.

« To promote stability, harmony, friendship and cooperation among ASEAN members.

« To promote human rights within the regional context.



« Toenhance regional cooperation.
« Toupholdinternational human rights standards.

Promoting and protecting human rights requires a range of abilities, an important one being
the ability to receive complaints from individuals who have had their rights violated. AICHR
currently is tasked with promoting human rights, but not their protection. It is not yet allowed
to receive complaints. Without complaints, commissioners cannot respond to violations by
addressing systemic problems that leave people unprotected.

Timor-Leste’s Road to the Association of Southeast Asian Nations

Timor-Leste made a formal request to join ASEAN in 2011. This formal submission
came after a number of years of ASEAN observer status.

Timor-Leste is the only country in Southeast Asia which has not yet joined ASEAN.
However, it has made gradual steps towards its admission, including becoming a
member of the ASEAN Regional Forum in 2005, and signing the ASEAN Treaty on
Amity and Cooperation in 2007.

According to the Timor-Leste Strategic Development Plan 2011-2030, the coun-
try will pursue ASEAN membership as a priority foreign policy goal to enhance
Timor-Leste's long-term strategic interests.

In order to comply with ASEAN’s requirements, Timor-Leste has taken some steps,
including developing infrastructures to host ASEAN’s summit and meetings, and
establishing diplomatic presence in all ASEAN capitals. Also, it continues its eco-
nomic and social development.

Furthermore, ASEAN has given Timor-Leste an opportunity to gain exposure to its
work process and methods by participating in different kinds of ASEAN activities.

9.6 THE ROLE OF NON-GOVERNMENT ORGANISATIONS

NGOs are often the first place people will go to when facing human rights violations. NGOs
work at all levels, from international with large organisations like Amnesty International (Al)and
Human Rights Watch (HRW), to grass roots organisations working inside communities. This
section will overview the types of human rights NGOs and discuss what kind of work they do.

Firstly, it isimportant to distinguish an NGO from a CSO. All NGOs are CS0Os, but many CSOs are
not NGOs. A CSO is an organisation which has these features:

« Itisnot part of the government.

« Itis non-profit(hence, not a company or a business).

- lItstaskis to contribute to society, civil and social order (hence, not a criminal
organisation).

What makes NGOs distinct from other CSOs is that they work in areas of government interest.
CSOs can be fan clubs, sports associations, art societies or student groups which are doing
this unrelated to government work. However, NGOs do work on government related issues such
as providing services like health or education, protecting the environment or assisting in com-
munity development. These are activities which the government has an interest or arole in.

150



151

The key feature of an NGO is the sector or issue it works on. Some NGOs have broad mandates
which cover all rights, for example HRW and Al, or they may work in specific areas, such as dis-
ability rights or indigenous rights. NGOs frequently are parts of larger networks where they are
connected to similar organisations on a national or international level.

9.6.1 Non-Governmental Organisation’s Activities

Human rights NGOs can undertake a number of activities. Below are some of the more common
activities:

Human Rights Education

Though states have taken on the task of human rights education(according to their commitments
in the International Covenant on Civil and Political Rights? and the Convention on the Rights of the
Child),* knowledge of human rights in the region is still basic. Because of this, many NGOs have
education campaigns to make people aware of human rights; these could cover human rights in
general, or involve specific rights for specific people (for example, women'’s rights or disability
rights).

Human Rights Advocacy

The termadvocacy literally means to add avoice to, or to speak about something. NGOs can speak
on behalf of a group who may not have the power or the resources to challenge the government.
NGOs may also advocate for great recognition or understanding about a right. An example of this
is advocacy for refugee rights in Southeast Asia. Advocacy often uses the media, but it can be
done through education, street theatre, social media such as Facebook campaigns or making
documentary films.

Monitoring and Investigation

Some people are more vulnerable to human rights violations than others because traditional
state protection mechanisms are either not present or are not doing their job properly. This is
the case for prisonersin jail, or indigenous groups living far away from city centres. Humanrights
NGOs can monitor and report on these situations and ask for action to be taken to stop violations.
NGOs doing this kind of work typically release reports and press releases to update the mediaand
other interested parties on the situation. A widely known example of this is HRW, which annually
releases around 50 reports on Asia.

Documentation

Victims of violations seeking justice must be able to prove that a violation has taken place. The
process of collecting evidence of a violation is called documentation. The collected data can be
used in either advocacy or a court of law. Documents can be witness statements, medical re-
ports, photographs of scenes, accounts of events and so on. The documents collected need to
be accurate and must show a clear violation has occurred. Documentation can also help in advo-
cating for changing government practice or for advocacy at the international level. Further, col-
lecting a lot of documents can be useful to show patterns of violations. If the NGO can prove that
a violation is occurring frequently by having many documents all showing a similar violation (for
example, people are abused in prison), then they may be able to prove the violation is widespread
and systematic, which can be used to encourage UN bodies to become involved.

2 |International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976)
999 UNTS 171(ICCPR).

$ Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990) 1577
UNTS 3(CRC).



Complaints and Litigation

NGOs can play a role in the legal process. Examples of this are NGOs who work in the area of
access to justice, as public defenders or providers of legal aid. NGOs have assisted individuals
in making complaints against a government and initiated what is known as ‘strategic litigation’
or winning a case which can be used to change laws and government practice.

9.6.2 Non-Governmental Organisations in the Field

NGOs vary in terms of size and where they work. Small and local NGOs are often called ‘grass-
roots’' NGOs, implying they work directly with people in their local environments.

Grassroots NGOs are largely made up of local people, speaking the local language and familiar
with the local context. They rarely deal with governments, but are more likely to interact with
government officers in the local environment.

The institute Maun Alin iha Kristu, which began its work in 1960 in Dare, is an example of a grass-
roots organisation operatingin Timor-Leste. The work of institute is dedicated to children who
face social and cultural barriers to education. Its programmes include five boarding houses
for students, an informal popular education programme, medical services and self-sufficient
agricultural work.

National NGOs may run programmes in different locations, but may be headquartered in one of
the main cities. It is likely these NGOs will also have a relationship with the government or gov-
ernment ministries in their area of expertise. However, a national NGO may undertake grass-
roots activity, or may be networked with a number of smaller grassroots NGOs.

Association Hak, established in 1996, is a human rights organisation operating on the national
level. Their work includes documentation of human rights violations, advocacy and educa-
tional programmes. They have established three people’s centres in Baucau, Maubisse and
Maliana. The centres provide emergency assistance and training. The goal is to strengthen
the ability of people at the grassroots to deal with reconstruction. They also provide training
to community leaders on human rights, law and legal procedures.

Another prominent national-level NGO is FOKUPERS, a women's organisation with a focus
on women’s rights and gender-based violence. They are based in Dili, but they work in other
areas as well, such as Liquisa, Suai and Maliana. In the countryside, they provide counselling
forwomen regarding gender-based violence. They do advocacy work and operate sheltersin
Dili, Suai and Maliana.

Regional level NGOs tend to work across a number of countries and may run programmes or
advocate in more than one country. Within Southeast Asia, regional NGOs work on issues such
as migrant workers or women’s rights. While they will have a central office, they may have offic-
es in other countries as well. The usefulness of regional NGOs is that they can address human
rights problems which are not specific to a location, and they can advocate more strongly at
the regional and international level. Within Southeast Asia, a number of regional NGOs have
taken on advocacy at ASEAN venues.

Asia Justice and Rights (AJAR) is a regional organisation operating in the Asia Pacific Region
(currently in Indonesia, Myanmar, Timor-Leste and Sri Lanka). They are focused on empow-
ering national and regional partners seeking to end impunity by establishing a foundation of
accountability and human rights protection by providing them with opportunities to increase
their skills and knowledge, strengthening the organisations’ capacity.
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International level human rights NGOs undertake advocacy across different regions: they are
active at the UN level, but also support grassroots and national level NGOs by assisting in their
advocacy or developing their capacities. They can undertake work in numerous countries at
the same time. The largest two are HRW (based in New York) and Al (based in London).

Plan International has been working in Timor-Leste since 2001, shortly before the country
regained independence. Plan International is a recognised and respected organisation in
Timor-Leste, working on community development and children’s rights in the country, with a
focus on girls’'rights and gender equality.

Human Rights Defenders

People who work in NGOs can be considered human rights defenders (HRD). A HRD is defined
as someone working on the promotion and protection of human rights, including human rights
educators, government officers working in human rights and human rights NGO workers. The
work of a HRD, particularly in the Southeast Asia region, can be dangerous. Over the past years,
anumber of HRDs have lost their lives or been jailed because of their work. Famous examples
include the death of Munir, an Indonesian HRD, who was poisoned with arsenic on a flight to
Amsterdam in 2004. Three people linked to the government have been jailed for this murder.
The Philippines has a particularly poor record of protecting HRDs with many being killed in re-
cent years, particularly for protecting villages and indigenous groups from having their land
taken by business interests.

A Portrait of a Human Rights Defender

José Ramos-Horta, was born on 26 December 1949 in Dili. He is a human rights de-
fender advocating for self-determination of the Timorese people. He dedicated his
adult life to the fight for the independence of Timor-Leste.

When he was 18, he was exiled from Timor-Leste, during the Portuguese colonial rule
under a military dictatorship to Mozambique, because of his outspoken criticism of
the government’s failure to deal with underdevelopment and widespread poverty.
He later returned briefly to Timor-Leste, but was exiled again from 1970 to 1971 for
speaking out against Portuguese military rule.

In 1975, Timor-Leste declared its independence from Portugal, followed shortly
thereafter by an invasion from Indonesia and another brutal occupation. Having left
Timor-Leste three days before the invasion, he spent 24 years in exile, bringing the
plight of Timor-Leste to the attention of the world.

He became the youngest person to address the UN and convinced UN representa-
tives to pass a resolution supporting the independence of Timor-Leste. Despite this
victory, Indonesia continued its occupation and Jose Ramos-Horta persisted in urg-
ing the UN and other world leaders to convince Indonesia to grant Timor-Leste its
freedom.

In the mid-1980s, Ramos-Horta began advocating dialogue with Indonesia, and in
1992 he presented a peace plan. It contained concrete proposals for humanitarian
cooperation with the occupying power and a growing international presence headed
by the UN. He was a recipient of Professor Thorolf Rafto 1993 Human Rights Prize and
received the Laureate Nobel Peace Prize in 1996.



In 2002, Timor-Leste became independent and in 2006 Jése Ramos-Horta was ap-
pointed as the Prime Minister of Timor-Leste, and then elected as President in 2007.

He continues his engagement as a committed advocate for human rights, including
child rights, poverty eradication and the environment.

9.7 HUMAN RIGHTS AND DEMOCRACY

Democracy is considered the best system to protect human rights because it ensures voic-
es are heard and interests are represented in the political system. The presence of opposing
voices in a political process ensures that no one person or group can control the agenda. When
voices are silenced and people are unrepresented, repression and oppression of human rights
is often the result. Human rights are both a cause and an effect of democracy. Increasing hu-
man rights will lead to a more democratic country, which will improve people’s rights. Many of
the important principles of human rights are also vital to democracy such as the rule of law,
participation, equality and self-determination. In many ways, human rights and democratisa-
tion share similar goals.

9.7.1Human Rights and Democracy in the Vienna Declaration and Programme of Action

As mentioned in Chapter 1, the 1993 Vienna Declaration and Programme of Action (VDPA) created
a global consensus on a number of human rights debates. The VDPA recognised that democracy
and human rights are interdependent and mutually reinforcing, which means that one cannot
exist without the other.

Interdependent means that democracy depends on the existence of human rights and vice ver-
sa. States cannot propose to have human rights unless they also support democracy. The inter-
dependent relationship between human rights and democracy applies to all human rights. If a
group’s economic or cultural rights are unprotected, that is a failure of democracy. When demo-
cratic institutions fail, this will undermine both civil and political rights, and economic, social and
cultural rights. The VDPA makes democracy, development and human rights equally important.

Mutually reinforcing means that human rights can only be strengthened by encouraging democ-
ratisation and vice versa. With a democratic voice, people will be able to articulate the rights they
need and desire. In addition, leaving minority groups out of democratic processes willundermine
other human rights. Throughout Southeast Asia, many politically marginalised groups are also
marginalised socio-economically. Human rights can reinforce democracy because, for example,
the right to education, women's rights and freedom to associate make democracies more effec-
tive by producing informed citizens. In particular, education can lead to higher levels of political
inclusion for groups such as women. Further, by teaching people more about the political pro-
cess and ensuring the right to associate, political parties can be more active. In practice, the
human rights and democracy movements often overlap and share common goals.

Numerous articles in the VDPA mention the importance of democracy, especially to developing
countries. It notes that the process of democratisation should be supported by the international
community through developmental assistance, and that the UN, civil society and other organisa-
tions need to support democratisation throughout the world. The VDPA is the global consensus
on human rights and democracy because of its near universal support at the UN.
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9.7.2 Current Status of Democratisation in Southeast Asia

Democracy in the region is a fairly recent trend. Though there have been democracies and
elections from the 1940s, it was not until the People’s Power protests of the 1980s and 1990s
that democracy became established in most Southeast Asian countries. Southeast Asia went
from two democracies in the mid-1980s to seven in the early 2000s. In other regions, democ-
ratisation moved at a much slower pace.

We will now examine the status of democracy in Southeast Asian countries by using the follow-
ing categories: electoral democracies, liberal democracies, pseudo-democracies and non-op-
positional authoritarianism.

Liberal democracies are the closest to full democracies. In this category, apart from regular
competitive contests for power through elections, no political force, including the military, has
privileged access to power. Political participation goes beyond reqular elections and there are
checks and balances to government power, including the rule of law. Countries such as the
Philippines, Timor-Leste and Indonesia may be considered liberal democracies.

Electoral democracies (also known as formal or procedural democracies) are a minimalist
form of democracy characterised by regular elections where parties and candidates compete
for power, but popular participation is mostly limited to elections, and the elections them-
selves are no guarantee of democracy. Countries like Malaysia and Singapore may be consid-
ered electoral democracies.

Pseudo-democracies are political systems where regimes mask their authoritarian charac-
ter by adopting formal democratic institutions and processes. Cambodia and Myanmar may be
considered pseudo-democracies because either single parties have control like the Cambodi-
an People’s Party in Cambodia, or the military maintains significant power as they do in Myan-
mar (by controlling 25% of the elected positions in government).

Non-oppositional authoritarian regimes are political systems based on the repression of po-
litical opposition, laws which outlaw or greatly limit popular participation in politics, and where
there is commonly no strong opposition movement. These regimes may have an appearance
of democratic institutions and processes but lack the building blocks of even minimal democ-
racy, such as independent opposition parties. Thailand, Laos, Brunei DES and Vietnam may be
considered non-oppositional authoritarian regimes. In other words, liberal democracy cannot
be said to exist in countries where there is single party control (Vietnam and Laos), military
control(Thailand) or absolute monarchy (Brunei).

This overview demonstrates that the majority of Southeast Asian countries still have a long
way toward ensuring a functioning democratic system. Some changes have occurred though,
particularly at the regional level. During their 13th Summit in Singapore (2007), ASEAN coun-
tries adopted the ASEAN Charter which explicitly established democracy as a principle, even
stating that one of its purposes was to promote democracy. The adoption of the ASEAN Char-
ter can be seen as aradical shiftin ASEAN's position. While ASEAN countries have tended to be
hostile towards democracy, the adoption of the ASEAN Charter acknowledges that ASEAN is a
collective based on the principle of democracy. Despite theiraccommodation to this principle,
most Southeast Asian states still find democracy a challenge to reach.



The Democratisation Process in Timor-Leste

In 1999, the UN held a referendum in the Indonesian-occupied territory of
Timor-Leste. Two options were given - either to accept or reject the proposed
special autonomy within Indonesia. After 24 years of occupation, the Timorese
were finally given the opportunity to determine their own future through voting.
78.5% Timorese voters had rejected integration with Indonesia and expressed
their desire to transition towards independence. Following this, Timor-Leste
entered a ten-year long process of post-conflict peacebuilding, one aspect of
which is to create conditions for democracy in countries where this has been
absent or destroyed by violent conflict.

Timor-Leste has had several cycles of presidential and legislative elections
since the reestablishment of the state in 2002. During the transition period, the
first elections were held in Timor-Leste in 2001 with the support of the UN, in
which an 88-member Constituent Assembly was elected. The assembly had the
mandate to write the constitution.

In 2006, Timor-Leste experienced a political crisis that resulted in significant
loss of life, personal injuries and widespread destruction of property. The crisis
extended beyond the security forces, leading to the fall of the government. This
crisis was a setback in the consolidation of Timor-Leste's democracy.

The period from 2012 to 2017 was a time of relative political stability, largely the
result of a period of consensus palitics.

There has been some success in holding politicians accountable for criminal be-
haviour.

There was a peaceful transfer of power, despite the political impasse that has
persisted since July 2017. This demonstrates the commitment of the political
parties to respect the voters’ decision.

Today, Timor-Leste is a liberal democratic country, guaranteeing the principle
of democracy, including free and fair elections, protection of human rights and
upholding the rule of law. These guarantees are not only enshrined in its consti-
tution, but also in practice.
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Focus on: Media, Human Rights and Democracy

Media freedom is vital to the development of liberal democracy. As a social in-
stitution, the press continues to play an important role in informing the public,
shaping public opinion and checking abuses of government power. The press
also helps to express public views on the economy, development and political
change. All these activities relate directly to the status of human rights in a
country. The better the media is at reporting on society, the more chance there
will be of improving human rights standards.

Journalists and media in the region face a number of challenges in their work,
ranging from economic pressures(through defamation® lawsuits), strict rules on
ownership and registration, strict censorship laws, to intimidation, physical vio-
lence and even murder(asin the 2009 Maguindanao massacre in the Philippines,
in which 34 journalists were killed).

Organisations like Reporters Without Borders and Freedom House annually
analyse and publish rankings of media freedom in the world. The 2020 Report-
ers Without Borders’ World Press Freedom Index places all Southeast Asian
countries, except for Timor-Leste, in the lower half of the Index. Timor-Leste is
ranked 78th (out of 180 countries).

Questions: How are the World Press Freedom Index rankings related to the sta-
tus of democracy in Southeast Asian countries?

Were media in Timor-Leste free before independence? What has changed?

What are the biggest challenges for Timorese media today?

Discussion and debate: Should Defamation be a Crime?

If ajournalist insults someone, and it is based on alie, this can have very serious
consequences for the insulted person. They may lose their job. People will look
down at them. For these reasons laws of defamation are very important. But
what should the punishment be of journalists who defame?

If a journalist deliberately lies, should they go to jail for this? What happens if
the journalist accuses someone of committing crimes they never did or of cor-
ruption when they are innocent? Jail may be justice because the person’s life is
deeply affected by defamation.

But if journalists are put in jail for what they write, this can have lots of nega-
tive consequences for the media. Powerful people will threaten a court case and
possibly jail journalists who want to write a negative story. If the politicians are
powerful and the judges are supportive of them, any journalists who criticise the
government can end up in jail.

Question: In 2020 there was a debate in Timor-Leste over a law to make defama-
tion a criminal offence. What do you think?

“ An untrue statement which harms someone’s reputation.



CHAPTER SUMMARY AND KEY POINTS

Human Rights Protection

Human rights protection is done by a wide range of bodies, people and other organisations who
can protect people from violations. These may include police, courts, civil society and interna-
tional organisations. It is difficult to determine the status of a country’s human rights protection,
as it may depend on the level of development, the political system and how many human rights
the state has recognised. In Southeast Asia most states have a mixed status, good in some areas
and not good in others.

Protection can be examined by seeing if the international standard of human rights exists within
the country. This will occur as rights being a part of the law or rights existing in the constitution.
Currently all Southeast Asian states have human rights in their constitutions, with the excep-
tion of Brunei. The legal systems of Southeast Asia will have human rights in them, but these are
spread across numerous laws and acts.

National Human Rights Institutions

ANHRIis an organisation devoted to the protection of humanrights at the domestic level. There
are currently six NHRIs in Southeast Asia. These are based on the commission model (except
East Timor's hybrid model), which gives them a broad mandate to promote, protect, investigate
and monitor human rights situations. NHRIs can face challenges because they do not receive
adequate funding, or they are not independent from the government and these may limit their
functions.

Regional Mechanisms

Regional mechanisms protect human rights in countries of a certain geographic region. There
are threeregional bodies, basedin Europe, Africaand the Americas. ASEAN established a sub-re-
gional body called AICHR in 2009 to promote and protect human rights. AICHR has overseen the
drafting of a declaration and works with ASEAN governments to promote and protect human
rights. There is still much debate among civil society and governments about its strength and
effectiveness.

Non-Governmental Organisations and Human Rights Defenders

NGOs are often seen as one of the main organisations working for the promotion and protection
of human rights. Their numbers have constantly increased. NGOs undertake activities such as
human rights education, human rights advocacy, monitoring and investigation activities, human
rights documentation, complaints and litigation, and input into developing laws and policy. A re-
cent concern is the protection of NGO workers and other HRD from violence.

Human Rights and Democracy

There is a clear relationship between human rights and democracy and they are considered in-
terdependent and mutually reinforcing. Rights do lead to a more democratic society, and people’s
rights are mostly improved under democracy. Freedom of the press covers the right of journal-
ists and media to express credible information. It is necessary for a functioning democracy. As
a social institution, the media plays a vital role in informing the public, shaping public opinion
and checking abuses of government power. Media is limited by censorship and can also be con-
strained by harsh penalties, intimidation and violence. In some places, strict rules govern owner-
ship and registration.
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CHAPTER10

History of the Struggle for Human Rights
In Timor-Leste: Transitional Justice, Reconciliation
and Memory
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10.1INTRODUCTION TO THE CONFLICT IN TIMOR-LESTE

For a long time, the Timorese fought hard to secure freedom and become an independent and
sovereign nation. According to the UN principle on self-determination, the people of Timor-Les-
te, like other nations, have the right to freely choose their structure namely: Independence, Free
Association with an existing state or integrate into another state. In 1960, some 42 nations, es-
pecially in Africa, were decolonized becoming members of the UN. That same year, Timor-Leste
was part of the UN agenda as a nation with the same rights. In 1963, President Antonio Salazar re-
jected the support of the UN Security Council for the self-determination of the Timorese people.

In 1974, a coup took place in Portugal that ended Salazar's dictatorship regime. After this it was
possible to start the process of decolonization in Timor-Leste, through the establishment of po-
litical parties, such as the UDT Party, formed on May 11, 1974, which advocated a transition to in-
dependence together with Portugal, the Fretilin Party, formed on May 20, 1974, which advocated
immediate independence from Portugal, and the Apodeti party created on 27 of May 1974 for the
integration of Timor Portuguese in Indonesia. After negotiations between the political parties,
and due to the influence of regional and international politics of the time, on November 28, 1975,
Fretilin unilaterally proclaimed the independence of the Democratic Republic of Timor-Leste
(RDTL). After only nine(9)days, on December 7 of the same year, the Indonesian military launched
a large-scale invasion to occupy the entire territory for the next 24 years. The presence of the
Indonesian New Order Regime triggered several human rights violations, forcing Timor-Leste to
resist this occupation, in order to demand the right to independence/self-determination through
three mechanisms: the clandestine network, the armed front and the diplomatic front. The latter
was responsible for diplomatic actions at the United Nations and developed international solidar-
ity in recognizing the existence of Timor-Leste in the world.

After the resignation of President Suharto in 1988, the referendum in Timor-Leste was possible
the following year, on August 20, 1999, with 78.5% of the population choosing independence over
integration in Indonesia. These results of the referendum triggered a strongly violent reaction
from the pro-Indonesian military and militias, resulting in 1,200 Timorese killed, as well as many
people tortured. After the Indonesian occupation of Timor-Leste, a period of UN administration
began, with the formal independence of Timor-Leste and its international recognition in 2002.
In 2006, an internal crisis arose that required the intervention of international troops to calm the
country's situation. There are suspicions that this political and military crisis was the responsibil-
ity of politicians and leaders of the security sector.

Thislong process of struggle, between 1974 and 1999, in Timor-Leste triggered numerous human
rights violations by those involved in the conflict, since the beginning of the internal conflict be-
tween the political parties, extending during the period of Indonesian Occupation of Timor-Leste.
In 2020, Timorese leaders met to prepare CAVR Reconciliation through a conference organized
by the National Political Commission CPN-CNRT. The results of this conference were present-
ed by the CPN-CNRT to the UN Representative in Timor-Leste, Sérgio Vieira de Melo. Thus, the
"Reception, Truth and Reconciliation Commission (CAVR) was constituted, which is based on the
final draft approved by the national council on 23 June 2001, in addition to UNTAET Requlation N2
10/2001 of 13 July 2001. THE CAVR is a transitional justice mechanism constituted by Timor-Leste
to respond to conflicts in the past.

According to UNTAET Regulation No. 10/2001, the CAVR's mandate includes the investigation of
human rights that occurred in the context of the political conflict that occurred from 1974 to 1999,
promoting reconciliation and the presentation of a report and recommendations for the promo-
tion of human rights.



The conclusion of the CAVR report reveals that the Indonesian military and civilian govern-
ment, together with their militia-organized supporters, committed crimes against humanity in
Timor-Leste, victimizing people who advocated independence. The CHEGA! Report also con-
cludes that, during the period of internal conflict, political parties and the organization of the
resistance to Independence committed violations of human rights among those who did not
support their policies.

CAVR's final report collected a total of 7,824 testimonials/testimonies from nearly 1,500 inter-
views with eminent people. In addition to these statements, 1,300 statements were also re-
corded by authors who committed minor crimes in 1999. Through the contribution of interna-
tional agencies and eminent persons, the CHEGA! report was prepared with the presentation
of a total of 204 recommendations including aspects such as reconciliation, human rights, the
commitment to reparation to victims of human rights violations and institutional reform, cul-
minating in the constitution of the institution designated as CAVR.

10.2 TRANSITIONAL JUSTICE

Transitional Justice (JT) refers to the condition of society’s last (or joint) action: authoritarian
governance or armed conflict. According to the Secretary-General of the United Nations in his
guidance note, the complete process and the mechanism of association with society receives
the abuses of the past that have occurred on a large scale, by accountability, sense of justice
and to achieve reconciliation.”

Transitional Justice is a means used by young nations after a period of conflict or repressive-
ness in order to respond to serious and systematic human rights-related violations that the
normal justice system cannot respond to.? It is a mechanism that includes judicial and non-ju-
dicial mechanisms, the search for truth, reparation, recognition of victims, the promotion of
peace, reconciliation through amnesty and institutional reform.

Transitional Justice can be implemented in several ways, so there is no single method of trans-
forming society, other than each nation having its own context.

In the late 1980s and early 1990s, an approach arose in response to political changes in Latin
America and eastern Europe due to the demand for justice. At that time, human rights activ-
ists, along with other groups, demonstrated their intention to resolve systematic violations
of human rights in past regimes, but without disturbing the political transformations in force
today.

From this change, popularly called “democratic transition”, the new multidisciplinary area re-
ferred to as “transitional justice” emerged. Governments have adopted a holistic approach to
transitional justice based on four main pillars, namely:

10.2.1Right to the Truth

Non-judicial investigation from different mechanisms, to investigate, document and write re-
ports on the atrocities committed. The Right to Truth can be implemented by official bodies
established by the state or government, as well as by civil society organizations. A known Truth

"United Nations Security Council Report of the Secretary General on the Rule of Law and Transitional Justice in
Conflict and Post-Conflict Societies S/2004/616 (23 august de 2004), available at https://www.un.org/ruleofl aw/
files/2004%20report.pdf.

2|CTJ, "What is Transitional Justice?”, https://www.ictj.org/about/transitional-justice
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Search mechanism was the establishment of the Truth and Reconciliation CAVR. The CAVR
also makes recommendations for reparation and formal justice proceedings.

10.2.2 Right to Reparation

For the valorization and dignification of victims, the state sponsors and supports reparations
of material and moral damage for violations that have occurred in the past. Generally speaking,
this program includes the distribution of material and symbolic benefits to victims, benefits
that sometimes include monetary compensation and public apology.

10.2.3 Right to Justice

Ajudicial mechanism with the aim of prosecuting those responsible for human rights violations
in the search for fair justice. Prosecutor-General often demands investigations of the “big fish”,
that is the suspect with greater responsibility for massive systematic crimes. In this type of
judicial proceedings, the application of justice against gender-based violations is also con-
sidered in an effort to justify and challenge impunity for sexual rape and gender-based rape,
ensuring equal and fair access to women in order to recover from human rights violations.

10.2.4 Guarantee that It Won't Happen Again

Thelast mechanism thatis sometimes complexinitsimplementation corresponds to the Guar-
antee that the Violation Won't Happen Again. One way to ensure this mechanism is institutional
political reform. This institutional reform aims to implement changes in military institutions,
police, secret services, public administration, and judiciary, in addition to other relevant state
institutions, through the introduction of human rights-related instruments such as training,
laws and operational procedures. This institutional reform also focuses on not fostering the
culture of impunity.

10.3 RECONCILIATION

Reconciliation is a unique path that reunites the Timorese with ideological and political dif-
ferences during a period of conflict, to decide the future of the nation. These conflicts arise
between two people, two groups, between two countries, with the desire to win as the main
reason. Each conflict hasits own duration, longer or shorter. This time depends on the specific
content of each conflict.

What is the main cause of this conflict? This type of question arises from a person or group
that feels affected in their day-to-day life by this. From the existing conflict, people or groups
are invited to solve problems with words of reconciliation between these individuals or groups,
whether for small or large-scale conflicts, as well as for conflicts at national or international
level.

Violent conflicts arise for a variety of reasons, including disputes related to ideology, land, and
access to natural resources, as well as an interest in removing power from the state, ethnic,
religious and border conflicts.



The conflict that occurred in Timor-Leste over a period of 24 years included acts of human
rights violations in various forms by the intervener in this conflict, which arose from the dis-
pute over the right to self-determination.

The crying of a child in a particular nation. *

At that time a whisper was heard, with a melodious voice. It was only a few seconds to the an-
nouncement that Timor Loro Sa’e has achieved Independence. But why are Timorese children
still scattered everywhere? Sunrise on May 20th represents the first Day of your independence.
On this day, you feel an immense joy. On this day, you hear your children clapping, laughing, and
hugging. However, why, among them, there is a feeling of woe? You can hear their groans and
their suffering. Loro Sa‘e, don't you feel there’s something that doesn't exist anymore, something
that's been lost?

Throughout its mandate, the CAVR is saddened to see the division between our people. When
these recommendations were written, it was estimated that hundreds of Timorese still lived in
Indonesia, especially in the western part of the island of Timor, with many chosing Indonesian
citizenship. Some of these Timorese still live in refugee camps, while others have rebuilt their
own lives in exile. This division arose not only between the Timorese who lived in Timor-Leste
and Indonesia, but also within the Timorese community itself soon after their independence.
However, these differences result from new tensions and problems, although often the basis
of these conflicts go back to the past, specifically to the time of old divisions.

This process occurred through various levels of approximation. At the level of national lead-
ership, political leaders were asked to publicly explain the events that marked the civil war in
1975. For four days, THE CAVR organized a National Public Hearing on Internal Political Conflict
between 1974-76 in December 2003. This moment was an important milestone for all Timorese,
as it allows a better understanding of the events that occurred in these difficult times, in addi-
tion to allowing leaders to be heard to assume their responsibilities.

At the community level, THE CAVR facilitated the mediation process for aggressors who com-
mitted minor crimes, harming their communities voluntarily. They recognize their failures in
front of the public to promote reconciliation with their communities. This process involved a
total of 1,400 aggressors, who successfully completed the reconciliation process with their
communities.

THE CAVR believes that for the effectiveness of the reconciliation process in Timor-Leste it is
necessary the involvement of each person, family and community group included in all parts
of the political conflict, in an effort at the highest level of national leadership, continuously in
future years.

a. Reconciliation in the community

Violence spawned within the community level between 1974 and 1999. This violence arose
during the civil war, which began in Dili in 1975, which spread rapidly to the other communities,
confronting neighbors and members of their own families. The Indonesian military had setup a
large network of secret services and a paramilitary organization. The members of these orga-
nizations were responsible for human rights violations against members of their own commu-
nities. During 1998 and practically until the end of 1999, militia groups formed by the Indonesian
Armed Forces (TNIin Indonesian) spread terror again, further dividing the community.

CAVR's Community Reconciliation Process (PRC) clearly demonstrates that the community
continues to need support to end the divisions that occurred during the long years of political
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conflict. THE CAVR commends the effort of the communities belonging to the various sucos,
for their adaptation to the Process of Reconciliation of Communities in the face of their local
situation. THE CAVR also praises the courage of those who have spoken honestly, without hid-
ing anything, about the damage done to each person and to communities. For these, efforts
have been made to re-integrate them as members of their communities. The CAVR also has
enormous respect for those who have been victims of these actions, but who inside again ac-
cept their aggressors as members of their community. THE CAVR shows its special respect to
traditional leaders, as well as the authorities, who have provided their support during these
processes.

From these experiences through communities, the CAVR recognizes that reconciliation is not
a simple act and cannot be completed quickly. Thus, it is not attainable through a single step,
orasingle procedure, and it is not possible to compel people to reconciliation to yield to the will
of a particular institution or state. However, it was well known that the communities, victims,
and their aggressors often show a willingness to expose themselves and support this process,
and thus, together, to solve the problems of the past in order to establish a lasting peace in
the future. The CAVR also believes that a great effort is still needed to ensure peace built by all
communities in the territory at the end of this conflict.

b. Reconciliation in the political community of Timor-Leste.

The CAVR worked to understand the causes that marked the political conflict in Timor-Les-
te, as well as the violence perpetrated by the Timorese and the Indonesian armed forces. The
commission heard from victims of violence belonging to all parties and interviewed political
leaders about their views, including interviews in Indonesia. The commission believes that the
strong division existing in our society during the 25 years of conflict, as well as the violence
that arose in Timorese political life in 1975, continues to be imposed as an obstacle to the de-
velopment of culture for sustainable democracy and peace in Timor-Leste.

Violence and intimidation have no place in political life in Timor-Leste - it is too expensive a
price. The committee held strong hope when political leaders demonstrated their unity to tes-
tify at the National Public Hearing on Internal Political Conflict between 1974-76, in addition to
the strongly positive response of communities after the leaders opened up. However, these
still have a long way to heal the deep wounds of this period, and thus consolidate pluralist de-
velopment and promote a peaceful political life in Timor-Leste.

c. Reconciliation with Indonesia.

Since 1999, Timor-Leste and Indonesia have demonstrated a willingness to build a new rela-
tionship. The committee truly appreciates this behavior which shows an inner openness and a
vision of the future. The committee trusts that in the development and prosperity of this new
friendship, the principles that recognize the truth of the past time, the taking of responsibility
for violent acts and the open spirit to support those who have been subjected to violence are
really important. During the work with the communities, especially the victims of serious vio-
lations perpetrated by Indonesian officials, the Commission was very impressed by the open-
ness towards Indonesia. Communities throughout the country have clearly demonstrated to
the Commission the need for justice for serious crimes committed during the time of conflict.
However, in the scope of this justice, there is often no sense of revenge and hatred, nor are
generalizations made against individuals or the people of Indonesia. When the competent and
other responsible authorities assume their responsibilities or respond to their actions, then a
path to a new deep relationship based on true reconciliation is opened.



10.3.1 Community Reconciliation Process

In addition to giving the community the opportunity to reflect and find solutions to problems in
a dispute between an individual and several communities, the Community Reconciliation Pro-
cess (PRC)is also a mechanism for resolving political conflicts that occurred in 1999.

The Community Reconciliation Process(PRC)represents the first opportunity for communities
to reflect on their specific experience during the past conflict. In addition, PRC takes place ina
safe and controlled environment in which communities can share their old wounds, before de-
claring acceptance that it is time to heal these wounds in the face of the solutions presented.
One example is the tragedy that occurred between 1975 and 1999, which resulted in numerous
casualties. Most of the suspects are Timorese and, therefore, the PRC was set up to promote
the acceptance of these individuals. This is a new program, so no attempt has previously been
made to promote reconciliation in communities. This goal was achieved by the integration of
people in their own community, excluded in the past for committing minor violations related to
the political conflict in Timor-Leste. This program is based on the confidence that the commu-
nitiesin Timor-Leste, and those who have caused harm by committing minor crimes, are willing
to accept reconciliation. The PRC procedure is based on the confidence that the ideal means
to achieve community reconciliation is the participatory mechanism at the suco level. This
mechanism combines the practice of transitional justice, arbitration, mediation, and aspects
of criminal and civil law. During the design of PRC, the communities were also heard, having the
opportunity to share the feelings of impossibility of reconciliation with people responsible for
serious crimes, such as murder, sexual rape and torture, before prosecution and proceeding
to the trial of these people. Thus, the CAVR assumes a mandate based on Regulation 10\2001
for community-based meetings. In these meetings, the victims, the aggressors, and the whole
community participate directly in the search for solutions, in order for the community to re-
ceive these aggressors again. This regulation defines the basic steps required during the PRC
process, although there are no details about its implementation. Thus, it is possible to make
the PRC process more flexible to incorporate traditional elements.

PRC is a voluntary process. The meetings are held in impacted communities, through a panel
composed of community leaders and the leaders of the regional commission responsible for
the district in which the meeting takes place. At this meeting the perpetrator is asked to ac-
knowledge hisinvolvement during the conflict in question. Victims and other community mem-
bers are then given the opportunity to question and comment on the perpetrator’s statements.
These meetings are often quite emotional for participants, so they can last all day, or even
last until dawn. After completing the declarations of the relevant parties, the panel facilitates
an agreement in which the perpetrator receives a certain sanction. This type of sanction may
include a community service or a reparation payment to victims. Only then is it possible to re-
integrate the perpetrator into the community. Lisan elements are also used in PRC, depending
on each local culture. Before any meeting, it is necessary to ask the Office of the Attorney Gen-
eral to review the cases presented and approve the resolution of these cases through PRC or,
else, these will be handled by court. Reconciliation agreements made at the meetings may be
approved in decrees for the Court, for follow-up in judicial proceedings. If the Court approves,
the perpetrator carries out his obligations under the agreement, so that the perpetrator may
be granted immunity from prosecution of criminal or civil law for the case in question.

The PRC results show that this process has made real contributions to community reconcilia-
tion in Timor-Leste, as well as to the reintegration of past crime perpetrators into their com-
munities. Thus, this process has already involved a total of 1,371 perpetrators, most from initial
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targets of a total of 1000 individuals. Many people ask for the continuation of the PRC process.
The perpetrators, victims, and participants told the CAVR that the PRC greatly helps to create
peace and resolve the disputes of the past time in their communities. Sometimes, the most
real indicator of success of the PRC was the creation of peace and stability in Timor-Leste in
the early difficult times, despite many predictions of possible retaliation to the perpetrators
due to their role in the violence that occurred in 1999. The results obtained during the imple-
mentation period of the PRC program include:

A total of 1,541 witnesses made statements to participate in the PRC and all these statements
were presented to the Attorney General's Office, according to the CAVR. Through the PRC meet-
ings it was possible to solve 1,371 cases. In the resolution of 85 cases, the Prosecutor General's
Office did not allow the application of the PRC, so these cases were handled directly and by the
Prosecutor General's Office.

Thirty-two cases were suspended due to the existence of reliable information confirming the
sporadic involvement of the witness in “serious crimes actions”, or due to the fact the commu-
nity did not accept the witness. The above figures show that almost 90% of the cases treated
were able to be solved. The 10% of unsolved cases include cases in which witnesses did not
participate in the scheduled meetings, or because the meeting was postponed, or by the Pros-
ecutor General's Office not allowing the resolution of these cases through the PRC.

10.4 MEMORIALIZATION/DISSEMINATION OF ALTERNATIVE TRUTH BY CIVIL SOCIETY

Through a long process and a past that is difficult to forget, a remembering period is creat-
ed that passes from generation to generation, where the history and origin of Timor-Leste is
based in the search for truth and peace for all. Memory becomes a reference full of dark feel-
ings, joy, hatred, etc., that humans have faced in the struggle for independence for a long time.

Memorialization (which means recall/memorialize/celebrate): is a process to form public mem-
ory with the effort to physically memorialize or through any activity in events with public space.
Activities or memorials are performed to attract reactions and recognition about a particular
event or the role/experience of a particular person. They are also spaces that allow person-
al reflection or expression of condolences, the feeling of pride, irritation, or sadness towards
something from the past.

Place of consciousness: a public memorial that invites communities to democratic dialogue on
the past and current social issues, in addition to giving space to communities for dialogue and
acommitment to improve in the future.

Victim participation: One of the lessons we can learn from the experiences of other nations
is the importance of victim participation to discuss forms of memorialization that are more
accurate to express the victim’'s experience. In these cases, it is also important not to note the
experiences of victims who are sometimes excluded, such as children, women, or victims of
the divergent parties.

10.5 VIOLATION OF HUMAN RIGHTS

“Violation of human rights is an action committed by an individual, group or state official who
limits, impedes, eliminates and ignores the right of another person.” The constitution also en-
sures respect for and appreciation of the rights of other persons included in the International
Conventions.



10.5.1Facts about the Violation of Human Rights

The violation of human rights can happen directly or indirectly. When there is a direct intention
of the state or indirectly, then the state fails in the protection of citizens' rights. Violations of-
ten occur associated with the holding of power. Violations of human rights can occur physically
or non-physically, as well as in several other ways. These violations are linked to the declaration
of human rights based on international human rights pacts.

In Timor-Leste, human rights violations occurred as early as 1975, when the civil war between
UDT, APODETI and Fretilin began. The Chega report estimates that 102,800 Timorese were
killed between 1974 and 1999. Among the number of people who sacrificed their lives, the caus-
es include murder and disappearance, in addition to 844.200 people who died from disease
and hunger. The various forms of human rights violations that occurred in Timor-Leste be-
tween 1975 and 1999 are classified as explained below.

Arbitrary detention, torture, and cruel treatment

During 1975 and until the presence of the world peacekeeping force at the end of September
1999, twenty thousand seven hundred and seventy-nine people (20,779) were captured and de-
tained by the Indonesian military in violation of individual freedom and movement in the na-
tional territory.

The condition of detention was a huge danger, as many were beset by hunger and disease
during detention.

Large-scale violation of Economic and Social Law

Serious violations of civil and political rights, included in international humanitarian law (IHL),
which occurred during the occupation have anindirect influence on basic social and economic
law for the people of Timor-Leste. Other types of violations include corporal punishment and
sexual violations against women and mothers, including cruel treatment that directly affects
health, education, and the possibility of searching for sustenance.

Violation of natural resources

In the use of sources of natural resources, the people of Timor-Leste face a huge obstacle to
the exploitation of maritime resources, due to the agreement between Indonesia and Australia
for the Timor Sea in 1989, without asking the opinion of the Timorese people.

Land-related violations show that during the Indonesian occupation there were mandatory
changes for the Timorese, including changes in the divisions of the administrative territory
in which the Indonesian state did not recognize rai kultura as the preferred right to propose a
dispute, culminating in people without land.

Institutional Responsibility
Statistics on Institutional Responsibility

From the testimonies of witnesses and victims to the CAVR, a total of 71,917 elements of the
Indonesian forces, perpetrators of 84.4% of human rights violations, were identified among a
total of 85,165 cases.

The graphic with the historical facts of the Violation of Human Rights perpetrated by Indone-
sia, Falintil and the UDT is included in the Chega! report.
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Table 1. Violation of human rights action whose authors come from Indonesia
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Table 2. Graph 1. Violation of human rights whose authors come from Indonesia
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- The CAVR also identified 8,306 cases, or 9.8%, of the practice of human rights violations by
Falintil in a total of 85,165 cases.

- The UDT is the author of 2,151 cases of HR violations, corresponding to a percentage of 2.5%,
out of a total of 85,165 cases of HRV.



10.6 THE RIGHT TO TRUTH AND THE OBLIGATION OF REMEMBRANCE

What is the Right to The Truth?

Instinctively, victims for long periods understand and fight for the truth. The right to the truthis
aright that emerged twenty years ago, first mentioned in the UN mechanismin 1974. In the de-
velopment of the world's human rights law, the right to the truth initially arose from the struggle
of the families of the missing victims, who claim the right to know what happened to their rel-
atives who disappeared. However, when progressing slowly, the right to the truth also includes
other serious crimes, such as murder and torture. The various International Treaties on human
rights, domestic law, the decisions of the regional mechanism and the UN agencies establish
that the right to the truth is related to the violation of human rights of a serious nature, as well
as violations of laws related to war. The right to truth is mentioned in several international trea-
ties and decisions, and it can be said that it is a law in progress (there is still no human rights
instrument that binds):

« The convention for protection against enforced disappearance states that “every victim
has the right to know the truth about what happened in relation to the forced disappear-
ance, progress and outcome of the investigation into the missing person.” [ But this con-
vention still has few signatures from nations, so it is still in the process of becoming a
binding treaty].

« The Geneva Convention in 1949 (Protocol |) also refers to the family’s right to know the
fate of family members.

« The Human Rights Committee also recognizes the right of victims of serious human
rights crimes and their families to know what happened and who are responsible.

« The principles and basic script on the Right of Resolution and reparation for victims of
serious human rights violations, the principles against impunity and the principles on
internal displacement are some of the human rights treaties that recognize the right
to the truth, based on the human rights treaty, decisions of human rights mechanisms,
along with various sources on the right to the truth since 2005.

+ And also of the various decisions of regional mechanisms and judicial decisions in dif-
ferent countries.

« Theright to truthis a right that exists on its own, regardless of judicial process.

« Theright to the truth is a right of the victim, together with the right to justice and the
right to redress.

+ Especially for the families of the missing victims it is not necessary to wait for the judi-
cial process for the nation that seeks the missing persons.

« Fromtheright to truth, several mechanisms have emerged to facilitate authors to reveal
past facts (without giving amnesty but through the application of light punishments for
the exchange of information revealed by the authors).

« Theright to truth is a part of the development of democracy, responsibility, resolution,
etc.).

+ Some of the mechanisms for exercising the right to truth include: CAVR truth, team for
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the search for facts, the mechanism of the court, the use of historical archives and laws
that allow access to national documents related to one's own identity (freedom of in-
formation), the creation of documentation centers, the search for the remains of the
missing, and so on.

« Fromtheright to truth came the obligation of the state and society to remember, “avoid
forgetting” and avoid lying.

10.7 OFFICIAL RECOGNITION OF THE RESPONSIBILITY FOR VIOLATIONS IN TIMOR-LESTE

In 2008, through the report TFC (Truth and Friendship Commission) it was discovered that the
Indonesian military, police, and civil authorities were responsible for criminal events against
humanity in Timor-Leste at that time. Thus, the discovery of the TFC is contrary to the true ap-
peal by the ad hoc court case for cases in Timor-Leste (until the moment grants freedom to all
perpetrators, including the decision of the supreme court for the case Eurico Guterres). Else-
where, according to the Truth and Friendship Commission (TFC), these crimes arise from poli-
cies that are rooted in Indonesia’s security institutions. Specifically, the TFC states that these
findings are relevant and are linked to what happened in other conflict areasin Indonesia: Aceh,
Papua, Ambon and Borneo. The TFC presents a set of recommendations for reforming the se-
curity sector, including human rights training programs, legislative amendments, planning and
special mechanisms for investigating and trial of rape cases and for security forces. With the
official support of the Indonesian government for the TFC, there is a real opportunity and po-
litical will to implement the recommendations presented. Key security-related recommenda-
tions aim to change “military doctrine and practices and institutional mindset”, including:

« Stop using armed civilian groups and change the military reserve system according to
the laws;

« Clear distinction between the roles of the civil authority responsible for the design of
policies and the authorities of the security institutions implementing those policies;

« Separation between the role of the police and the military.

However, the main weakness of the TFC's recommendations is the lack of proposal on how to
end the careers of those involved in crimes against humanity within the military ranks. When
it is intended to demonstrate to the world that Indonesia seriously intends to reveal the truth,
then, according to the CVA report, it is necessary to implement swift action through an inde-
pendent inquiry into the practices that cause serious violation of human rights and at least to
apply administrative sanctions to the persons involved.



CHAPTER SUMMARY AND KEY POINTS

Transitional Justice

Transitional Justice is an instrument used by post-conflict nations, such as Timor-Leste, to
respond on a large scale to systematic violations against human rights during the period of
colonization and occupation, which the justice system cannot give an immediate response to.
Transitional Justice itself uses different judicial and non-judicial mechanisms: it recognizes
victims, promotes peace, reparation and supports reconciliation and institutional reform, in-
cluding the education sector.

Reconciliation

In post-conflict nations such as Timor-Leste, reconciliation is a means of reorganizing people
of different ideologies and political orientations, to decide the fate of a nation and a path to
peace and democracy. Conflicts occur between individuals, groups, nations with the reason
being a will to win or lose. The duration of wars is relative because it depends on the type of
conflict that exists. But this does not mean that people directly or indirectly involved as per-
petrators of human rights violations can escape justice, as they always end up facing justice a
day later.

Memorialization

A state like Timor-Leste needs to constitute its own memory of the experience of sufferingand
struggle for independence to dignify lost lives. Memorialization is a process that allows to give
a physical form to memory, and thus celebrate history in public places.
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