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Executive Summary 
This report provides an analysis of the major questions relating to the relationship between the 

European Union and the United States of America in the field of human rights. It is the fifth Deliverable 

in Work Package 6 of the FRAME project. FRAME is a research project funded under the EU’s Seventh 

Framework Programme (FP7) focusing on the impact of the EU’s internal and external policies on human 

rights worldwide. Within FRAME, the focus of Work Package 6 is on Regional Partnerships and Bilateral 

Cooperation. Consequently, this report is one of the case studies on European Union’s external 

relations. Other similar case studies deal with countries in the European Neighbourhood Policy, ACP 

countries and bilateral cooperation with emerging economies. 

This report aims to analyse the different dimensions and levels of EU-US relations, to survey the 

instruments the EU uses in this relation and to provide some recommendations for future EU actions. It 

provides an overview of the main similarities and differences between the EU and the US regarding 

human rights, and measures the influence of the EU on the state and practice of human rights in the 

United States. Likewise, this report analyses how the United States may affect human rights in the EU 

and its Member States, notably in light of US policies that are strongly criticised by the EU from a human 

rights-based perspective. 

To conduct this analysis, the authors selected three case-studies: 1) capital punishment 2) data 

protection and surveillance programmes and 3) the problem of extraordinary rendition. Beyond the 

public attention they received, the reason behind this choice is the fact that the EU’s position and 

available space for action is different in all of these fields. Regarding capital punishment, the EU has a 

firm and standard position, and the report analyses the EU’s one-way impact on US legal evolution. 

Analysing data protection and surveillance programmes shows a two-way impact, since actions of the 

US, the EU and EU Member States have had impacts and consequences on the legislative developments 

on both sides of the Atlantic. Finally, extraordinary rendition shows the US’ direct and strong impact on 

EU Member States. Thus, in this latter case, the authors had to provide an analysis of the relating case 

law of the European Court of Human Rights as well. 

The Introduction of this report (Chapter I) gives a detailed description of the methodology used, which is 

based on an analysis of adopted legislation and other relevant policy documents. It introduces those 

general aspects of EU foreign policy that can be important regarding the topics at hand, including 

relevant policy documents like the Strategic Framework and Action Plan on Human Rights and 

Democracy and the US-related parts of the EU’s reports on human rights worldwide. It surveys existing 

US-specific EU actions, dialogues and meetings as well. This part of the report also analyses the US’ 

participation in international human rights covenants, and tries to make the reader understand US 

exceptionalism as well as the many factors that influence human rights in the US political system. This 

chapter shows that there are divergent factors that make US policy making in the field of human rights 

different in some instances from the European approaches.   

Chapter II deals with the topic of capital punishment and explains the EU’s position on the death penalty 

in detail. This chapter consists of a European and a US part. First, it reviews the relevant international 

agreements, general EU legislation and policy papers like the EU Strategic Framework and Action Plans 
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on Human Rights and Democracy (2012-2014, 2015-2019) or the EU Guidelines on Death Penalty. It also 

measures the influence and effects of EU actions in the US, which contain targeted actions, public 

criticism, direct actions and sanctions. Finally, this chapter addresses the US legal background by 

explaining the most important laws and landmark cases. It also analyses the most important concerns 

that are regularly raised in EU documents, in the press and in academia regarding the death penalty in 

the US. The chapter shows that EU actions in this field were only partly successful, and also that we find 

inconsistencies among these actions. 

Chapter III summarises the background of personal data protection and EU-US policies on surveillance. 

This chapter explains the controversies surrounding US surveillance programmes like UPSTREAM or 

PRISM, and sheds some light on similar programmes or legislation of EU Member States. It explains the 

relevant rules and policies of the EU in detail, and also the EU’s answers to public criticism. It places 

special attention to the latest legislative developments, the Schrems judgment of European Court of 

Justice and the notions behind the EU-US Privacy Shield. Furthermore, it summarises the most 

important US laws, as well as the problem of applying international agreements regarding surveillance 

and private data in the US. Finally, it gives a summary of related issues. The chapter raises some 

concerns about whether cooperation with the US in this field would grant safe protection of EU citizens’ 

data in the future. Moreover, the report highlights the fact that the record of some Member States also 

raise serious concerns.      

Chapter IV deals with the practice of extraordinary rendition and the ‘war on terror’. This chapter 

focuses more closely on the European human rights effects of the war on terror. This chapter comprises 

two parts, a general part and specific section on the EU-US extradition treaty. The first explains the 

general context, including EU Member States’ participation in extraordinary rendition. It also focuses on 

specific issues such as the participation in rendition, facilitating air travel, interrogation, creation of 

secret prisons, and the EU’s relevant responses, and on proactive measures to prevent extraordinary 

rendition. The second part puts the related EU-US relations into a context, and also deals with special 

topics like irreducible life sentences, detention conditions and non-refoulement guarantees, among 

others. This chapter concludes that European States were not proactive enough to protect human rights 

within their jurisdictions in relation to extradition. 

The last chapter (Chapter V) summarises the key findings of the report and formulates 

recommendations for future EU actions.  
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I. Introduction 
 

‘…[W]e, the leaders of the European Union and 
the United States, reaffirm our historic 
partnership. Our relationship is founded on 
strong and enduring ties between our peoples 
and shared fundamental values, including 
respect for human rights and individual liberty, 
democratic government and economic 
freedoms. What unites us far outweighs that 
which divides us.’1 

 

A. General remarks 
Both the European Union and the United States of America are built on the fundamental 

principles of the Enlightenment, namely on the guaranteeing of basic human rights and self-

governance (democracy). Today, both Unions are leading economic powers in the world, and they 

– with the exception of some EU Member States2 - maintain the NATO, the strongest defence 

community in the world. The common constitutional origins and the continuous and close 

cooperation since the 2nd world war, and their mutual commitment to foster democracy and 

human rights in the world by their external policy are widely elaborated. 

However, this cooperation raises the question of how these two powers affect each other in the 

field of their internal human rights systems and practices. Although both of them share the same 

commitment towards freedom, equality and democracy, one may ask whether these mutual 

commitment to these values and principles eventuate the same result in practice or not. The 

eminent purpose of this report is to provide an insight into the critical points of the relationship 

between the EU and the US with regard to human rights principles, providing additional means to 

the relevant EU actors to support their human rights enforcement efforts. Therefore, the report 

elaborates three different fields – the death penalty, data protection and surveillance activities, 

and extraordinary rendition – where the EU-US relations are problematic, or, in other words, the 

above mentioned mutual commitment towards human rights seems controversial.  

The report focuses on three research questions in the selected three fields of human rights: 

 What are the main similarities and differences between the EU and US principles and 

policies in regards of human rights mainstreaming in general, and in the researched 

topics? 

                                                           
1
 ‘Göteborg Statement’, adopted at the Göteborg EU-US summit, 14 June 2001 

<http://europa.eu/rapid/press-release_PRES-01-245_en.htm> accessed 1 August 2016 
2
 Austria, Cyprus, Finland, Ireland and Sweden are not members of the NATO. 
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 How if at all does the EU affect the condition and practice of human rights in the United 

States? 

 How if at all do the US’ actions and human rights violations affect the condition of human 

rights in the EU and its Member States due to US policies that are strongly criticised by 

the EU from a human rights-based perspective? 

The methodology of the report is partly a comparative, partly a factual analysis. In the 

introductory chapter, we compare the manifest proofs of commitments to human rights of the EU 

and the US regarding the relevant and relating legal and policy documents, like founding treaties 

and the US Constitution, international treaties, agreements, documents of EU-US cooperation, 

and so on. All three case study chapters are based on the relevant EU, US and MS documents 

(primary and secondary legislation, communications of the EU institutions, reports and briefs, US 

legislation, presidential actions, US jurisprudence) and if needed, the ECtHR decisions. The case 

studies also rely on the most relevant NGOs’ reports, especially in the case of the death penalty, 

and whenever needed, the report cites the academic literature as well. Nevertheless, as all three 

case studies analyse very actual topics, the authors refer to news media, if needed, for a better 

understanding of the circumstances. As several other Frame FP7 reports have been already 

published on relevant subjects like mapping legal and policy instruments of the EU’s external 

policy, or on the conceptualisation of human rights, democracy and the rule of law, this report 

does not repeat the analysis of these questions, but will only refer to the relevant Frame 

Deliverables. 

The report consists of 5 parts. The introductory chapter gives an overview of the human rights 

objectives of the EU in its external policy and its actions in general, and also elaborates the 

commitment of the US towards human rights regarding its participation in the international 

human rights covenants and their implementations. The aim of this introduction is framing the 

institutional settings and contexts of EU-US relations, their approaches to mainstreaming human 

rights in external policies, and explaining the challenge of American exceptionalism as the 

greatest burden on the US’ participation in international human rights regimes. The next three 

chapters are case studies of three different specific issues. The second chapter analyses the 

presence and the effectiveness of the EU in the fight to abolish capital punishment in the US. The 

third chapter deals with the case of data protection, namely the US surveillance systems and their 

effects on EU legislation on privacy protection on the one hand, and on the mutual data sharing 

projects and their consequences, on the other. The fourth chapter elaborates the European 

effects of the US war on terror, regarding the human rights contexts and impacts of extraordinary 

rendition cooperation between the US and the EU. The final, fifth chapter concludes with key 

findings and recommendations. 

One may suppose that the selection of the subject of these three case studies seems arbitrary: 

the authors of this report must agree. As the purpose of this report is to analyse the EU-US 

relations regarding human rights, the authors decided to select those topics that have remarkable 

impact on contemporary EU-US relation, on the one hand, and that provide a multidimensional 
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analysis, on the other. This multidimensional analysis means that the report focuses on different 

levels of impacts on the EU-US relations. In the case of the first topic (capital punishment) the EU 

has a firm and standard position, and the report studies the EU’s one-way impacts on the US’ 

legal and practical evolution in the given issue. The second case study (data protection and 

surveillance programmes) shows a two-way impact, analysing the US’ and EU’s legal backgrounds 

and practices, and their impacts and consequences on the legislative developments on both sides 

of the Atlantic. The third and final case study (extraordinary rendition) elaborates the US’ direct 

impact on EU Member States, providing an analysis of the relating ECtHR cases, and highlights the 

challenge of the lack of EU law primacy in the given human rights topic. 

B. EU external policy and EU-US relations in the light of human 

rights 
In this section, the report expounds the frame and basic patterns of the EU-US transatlantic 

relationship with regard to the EU’s human rights objectives. First, it gives a general overview 

about the role of human rights in the EU’s founding treaties and also about the relevant and 

grounding documents of the EU’s external relations. Second, it elaborates the evolution of the 

EU-US relationship and the EU’s human rights objectives and aims articulated towards the US. 

Accordingly, this section is neither a comparative study of the foreign policy making processes in 

the EU and the US, nor a profound analysis of the EU-US foreign policy cooperation towards third 

countries or in international organisations, but a brief introduction to the understanding and 

significance of human rights in the EU’s external policy and its objectives in EU-US relations.3 

1. The role and significance of human rights in EU law and policies 

In the first four decades of the European integration only a small number of human rights 

principles were set out in the founding treaties (like the work related anti-discrimination rules 

between men and women), and most of the human rights rules were established step-by-step by 

the ECJ in (mostly commercial) cases4 like the text book cases Internationale 

Handellsgesellschaft,5 Stauder,6 Nold,7 Costa.8 In this phase, the EEC foreign policy was in its initial 

phase: although Member States met regularly, their meetings were informal, and their 

cooperation was not set in a framework. An exception was the common commercial policy, which 

                                                           
3
 For a comparative study of EU-US foreign policy making, see Jan Wouters, Laura Beke, Anna-Luise Chané, 

David D’Hollander, Kolja Raube, ’A comparative study of EU and US approaches to human rights in external 
relations’ Directorate Generale for External Policies, Policy Department, 2014. 
<http://www.europarl.europa.eu/RegData/etudes/STUD/2014/534981/EXPO_STU(2014)534981_EN.pdf> 
accessed 1 August 2016 
4
 See Bruno de Witte, The Past and Future Role of the European Court of Justice in the Protection of Human 

Rights, in ’The EU and Human Rights’ 859 (Philip Alston ed., 1999). 
5
 Case 11/70 Internationale Handelsgesellschaft [1970] ECR 112 

6
 Case 29/69 Stauder v. City of Ulm 1969 ECR 419 

7
 Case 4/73, J. Nold, Kohlen- und Baustoffgroßhandlung v Commission of the European Communities 1974 

ECR 491 
8
 Case 6/64, Flaminio Costa v. E.N.E.L. 1964 ECR 585. 

http://www.europarl.europa.eu/RegData/etudes/STUD/2014/534981/EXPO_STU(2014)534981_EN.pdf


FRAME Deliverable No. 6.5 

4 
 

regulated commerce (trade) relations with third countries: the fundaments of this area were 

created in the 1970s.  

Major change happened in 1993, with the amendment of the founding treaties and the adoption 

of the Treaty on the European Union (TEU). The TEU introduced the principles of human rights 

and democracy into EU law, and also set up the 2nd pillar of the EU, the Common Foreign and 

Security Policy (CFSP), providing an institutional background and rules for MSs to coordinate and 

establish an embryonic form of a common foreign policy. Another cornerstone was the call and 

work of the European Convention in 1999-2000, which drafted the Charter of Fundamental Rights 

of the EU (CFR) – this document has become legally binding only with the entry into force of the 

Treaty of Lisbon in 2009.    

a) Democracy and human rights as principles of the EU 

When it comes to the principles of human rights and democracy, Articles 2, 6 and 7 of the TEU 

regulate the EU’s fundamental functioning rules and the obligations of Member States, like Article 

21 defines the general regulations of the EU’s external policies and the CFSP in the light of the 

EU’s commitment to human rights. According to this, Article 2 says that 

[t]he Union is founded on the values of respect for human dignity, freedom, 

democracy, equality, the rule of law and respect for human rights, including the 

rights of persons belonging to minorities. These values are common to the 

Member States in a society in which pluralism, non-discrimination, tolerance, 

justice, solidarity and equality between women and men prevail. 

In Article 6 we find three important references. First, a reference to the Charter of Fundamental 

Rights, which became binding after the entry into force of the Treaty of Lisbon, and could 

function (only regarding EU law) as an EU Bill of Rights. Second, it refers the European Convention 

for the Protection of Human Rights and says its rules constitute general rules of EU law, also 

claiming the EU ‘shall accede’ to the convention (although this has not happened so far).9 Third, it 

also mentions fundamental rights as results from the constitutional traditions ‘common to the 

Member States’, which also constitute general principles of EU law. 

As an extra, a special procedure was implemented into Article 7 TEU by the Treaty of Amsterdam 

and clarified by the Treaty of Nice in 2003, which ensures available actions against Member States 

in which there is a clear risk of a serious breach by a Member State of the values referred to in 

Article 2, or in which such breaches occur. However, this procedure, which can be called – 

according to former Commission president Jose Manuel Barroso – the ‘nuclear option’ for 

                                                           
9
 As the European Council states, ‘[t]he accession would complete the protection of fundamental rights of 

EU citizens and would strengthen fundamental values. It would also improve the effectiveness of EU law 
and enhance the consistency of fundamental rights protection in Europe.’ However, the Court of Justice of 
the EU ‘gave a negative opinion on the compatibility of the draft agreement with the EU treaties’. See 
European Council, ‘Protection and promotion of human rights’ 
<http://www.consilium.europa.eu/en/policies/human-rights/> accessed 27 July 2016 

http://www.consilium.europa.eu/en/policies/human-rights/
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guaranteeing the EU’s principles, has not been applied so far. In this context, one cannot assume 

how this procedure would function in reality and whether it is an eligible safeguard for Article 2 

or not.  

The internalisation of human rights principles into the EU took place together with the 

institutionalisation of EU foreign policy. As of 1993, the Maastricht Treaty created a Common 

Foreign and Security Policy (CFSP), with special legal sources and special (limited) ECJ powers. 

According to Article 21 (1) of the TEU,  

The Union’s action on the international scene shall be guided by the principles 

which have inspired its own creation, development and enlargement, and which 

it seeks to advance in the wider world: democracy, the rule of law, the 

universality and indivisibility of human rights and fundamental freedoms, respect 

for human dignity, the principles of equality and solidarity, and respect for the 

principles of the United Nations Charter and international law. 

Article 21 (2) and (3) call on the EU that in its external relations it shall safeguard and respect its 

values and it must also consolidate and support the implementation of them, including 

democracy, human rights, and the rule of law.  

A result of this progress in EU law is that human rights have become part of the EU’s external 

relations. An example of the aim of the European Neighbourhood policy was to create a ring of 

countries around the EU with which it could associate more closely, notably around values such 

as democracy, the rule of law and human rights. Other similar notions exist with different areas of 

the world like EUROMED for North Africa and the Middle East, or the cooperation with African, 

Caribbean and Pacific Countries (Frame Deliverables 6.3 and 6.4 deal with these areas). 

b) The EU’s involvement in international human rights 

covenants 

The EU plays an important role in the evolution and promotion of international human rights 

regimes by itself and through by its Member States’ actions. However, the EU has ratified only 

one of the UN human rights treaties. Moreover, although the Lisbon Treaty mandated the EU to 

ratify the ECHR, this process faces obstacles from the European Court of Justice. 

The ambivalent relationship between EU law and international human rights norms can be seen 

in the ECJ’s judgment on the EU’s accession to the ECHR.10 In this judgment, the court concluded 

                                                           
10

 Opinion 2/13 of the Court (Full Court) ECLI:EU:C:2014:2454. See also Sionaidh Douglas-Scott, ’Opinion 
2/13 on EU accession to the ECHR: a Christmas bombshell from the European Court of Justice’ (U.K. Const. 
L. Blog, 24 December 2014) <https://ukconstitutionallaw.org/2014/12/24/sionaidh-douglas-scott-opinion-
213-on-eu-accession-to-the-echr-a-christmas-bombshell-from-the-european-court-of-justice/>  accessed 1 
July 2016; Sionaidh Douglas-Scott, ’Autonomy and Fundamental Rights: The ECJ’s Opinion 2/13 on 
Accession of the EU to the ECHR’ Europarättslig Tidskrift (Swedish European Law Journal) special edition 
2016 (Festschrift for Ulf Bernitz, eds. J Paju, A Ward, P Watson) <http://ssrn.com/abstract=2752133> 
accessed 1 June 2016 

https://ukconstitutionallaw.org/2014/12/24/sionaidh-douglas-scott-opinion-213-on-eu-accession-to-the-echr-a-christmas-bombshell-from-the-european-court-of-justice/
https://ukconstitutionallaw.org/2014/12/24/sionaidh-douglas-scott-opinion-213-on-eu-accession-to-the-echr-a-christmas-bombshell-from-the-european-court-of-justice/
http://ssrn.com/abstract=2752133
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that the agreement on the accession to ECHR is not compatible with Article 6(2) TEU or with 

Protocol (No 8) relating to Article 6(2). 

The latter protocol states that the Union shall not affect the competences of the Union or the 

powers of its institutions to ECtHR, and the accession agreement. It shall ensure ‘that nothing 

therein affects the situation of Member States in relation to the European Convention’ and also 

that it cannot harm ‘measures taken by Member States derogating from the European 

Convention in accordance with Article 15 thereof and reservations to the European Convention’. 

It also emphasises that Article 344 TFEU, according to which, Member States undertake not to 

submit a dispute concerning the interpretation or application of the Treaties to any method of 

settlement other than those provided for therein’ remains binding.  

As C.2 section of this chapter shows, this interpretation is very similar to arguments expressed by 

those who do not support US accession to international human rights agreements. The judgment 

ruled that the draft agreement on the EU’s accession was incompatible with EU law because of 

several reasons.11 Among them we find some that are related to EU’s competencies, like the 

argument that in case of adoption, Member States could turn to ECtHR in inter-state disputes 

instead of the ECJ, which could violate the above-mentioned rule in Article 344 TFEU. The 

problem of the situation of CFSP was also raised: accession could mean that legislation adopted in 

this field could get subject to judicial review by a court other than the ECJ.12 Furthermore, 

according to the judgment, the draft agreement did not take account of the specific 

characteristics of EU law, and the fact that at the present time Member States may not have 

higher standards than those set in CFR in many instances.  Some technical objections were also 

raised, which are less interesting now for us.  

If we review the argumentation of the court, we can see that from a political point of view, a kind 

of power struggle can be seen behind them: between the EU’s legal, political and court system 

and an external system. Interestingly, based on their positions, even critics who refer to the 

human rights systems of the EU and the US are very similar. In her study on EU external policy 

and human rights, Gráinne de Búrca argued that there is a split between EU foreign policy and 

domestic enforcement of human rights:   

The current regime is characterized by a struggle between governmental actors 

seeking to confine and minimize their human rights obligations, on the one hand, 

and supranational and civil society actors seeking to expand and enforce them, on 

the other. 

She also noted that  

                                                           
11

 Steve Peers collects them in a more detailed analysis by selecting the five most important points, see 
Steve Peers, ’The CJEU and the EU’s accession to the ECHR: a clear and present danger to human rights 
protection’ (EU Law Analysis blog, 18 December 2014) <http://eulawanalysis.blogspot.hu/2014/12/the-
cjeu-and-eus-accession-to-echr.html> accessed 1 August 2016 
12

 The interests of US foreign policy could also collude with human rights, especially in war conflicts. 

http://eulawanalysis.blogspot.hu/2014/12/the-cjeu-and-eus-accession-to-echr.html
http://eulawanalysis.blogspot.hu/2014/12/the-cjeu-and-eus-accession-to-echr.html
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[t]hree of the main criticisms of the EU’s human rights system namely, that it lacks 

a serious human rights mechanism, that it is insufficiently integrated with the 

international human rights system, and that there is a double standard as 

between internal and external human rights policies - not only continue to be 

valid, but some of the deficiencies have even been incorporated into the EU’s 

constitutional framework through the Lisbon Treaty.13   

As a result of double standards and ambivalence, she claims, the EU's international role as a 

human rights actor is weakened. Very similar arguments were collected by the general report on 

EU foreign policy and human rights in our Frame FP7 project (Working Package 6 - Report on 

mapping, analysing and implementing instruments).  The report identified various inconsistencies 

between EU internal and foreign policies among other problems in the EU’s legal system. Thus, 

we can say that human rights considerations have a varying intensity in different partnerships. 

This probably depends largely on the bargaining position that the EU is in when negotiating these 

partnerships. While this was to be expected, the fact that human rights are promoted more or 

less vigorously by the EU depending on who is sitting across the table raises several concerns 

about the consistency and coherence of EU foreign policies, like the inconsistency between values 

and interests, between rhetoric and action, or inconsistencies in the treatment of third countries.  

Some scholars, like Bogdandy, even claim that human rights should not be put into the centre of 

the EU. Quite provocatively, as he puts it, human rights, though important, ‘should not be 

understood as the raison d’etre of the Union’.14  

Regarding the US, many allegations are strikingly similar to those raised against the EU. Scholars 

even use the same wording in their criticism. Apart from specific problems (like torture, phone 

tapping, etc.) scholars also focus on general issues of the US human rights system.  In a book, 

which received the Human Rights Book of the Year award of the American Political Science 

Association (Bait and Switch - Human Rights and US Foreign Policy), Julie A. Mertus criticises the 

US using nearly the same arguments. In her view, the relationship between the US and human 

rights can be interpreted like a car sale. The US tries to enforce human rights abroad in the way 

cars salesmen sell cars and scam costumers (‘bait and switch technique’):  

The car salesman lures people into his showroom with promises of good deals 

that don’t really exist, only to switch to the lesser offering once the unsuspecting 

customer is in the showroom. The United States still pretends to support universal 

human rights when actually it recognizes different standards for itself and its 

friends than those it applies to its enemies. Once states start to go along with the 

United States on human rights, the real offer is unveiled: U.S. exceptionalism and 

ad hoc favoritism over true universalism. 

                                                           
13

 Gráinne de Búrca: The Road Not Taken: The European Union As a Global Human Rights Actor. ’The Road 
Not Taken: The European Union As a Global Human Rights Actor’ (2011) 105 AJIL 649 692 
14

 Armin von Bogdandy, ‘The European Union as a Human Rights Organization? Human Rights and the Core 
of the European Union’ (2000) 37 CMLR 1307 1338 
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She also claims,  

[t]he car dealer misleads people through his power of influence, created by both 

the fact that he has something someone else wants and that his wealth gives him 

a magnified voice (i.e., his ability to advertise). Like the car dealer, the United 

States can use its wealth and influence to mislead other states about its 

commitment to the human rights framework, appearing as universalist when 

actually EU at the international stage, legal personality and participation in 

international organisations and human rights covenants.15 

When it comes to the UN human rights treaties, the EU acceded only to the UN Convention on the 

Rights of Persons with Disabilities (CRPD, the EU signed the Convention in 2007, and the 

ratification process ended in 2010). As VP/HR Catherine Ashton announced, this step is a 

‘milestone in the history of human rights as it is the first time ever that the EU becomes a party to 

an international human rights treaty’.16 Comparing this accession to the abovementioned ECHR 

accession process, one may find that the relatively easy and unimpeded ratification of the CRPD 

on the one hand, and the difficulties of the ECHR ratification on the other may derive from the 

fact that the ECHR is a much more complex covenant with its own jurisdiction (ECtHR), while the 

CRPD can be seen as a ‘single issue’ covenant with the lack of the above mentioned possible 

‘power struggle’ between the UN and the ECJ. 

c) Democracy and human rights: the frames of the EU’s 

external policy 

As several other Frame – FP7 reports study and analyse the instruments, the policy making 

process and other features of EU external relations in the light of the EU’s commitment towards 

human rights and democracy, this report only highlights the most important patterns of the EU’s 

external policy.17  

                                                           
15

 Julie A Mertus, Bait and Switch: Human Rights and U.S. Foreign Policy (2
nd

 edn, Routledge, 2008) 228. 
16

 European Commission, ‘EU ratifies UN Convention on disability rights’, (Rapid, 5 January 2011) 
<http://europa.eu/rapid/press-release_IP-11-4_en.htm> accessed 1 June 2016 
17

 See (in chronological order by their publishing date): FRAME ’Report mapping legal and policy 
instruments of the EU for human rights and democracy support’ Work Package No. 12-Deliverable No. 1 
<http://www.fp7-frame.eu/wp-content/materiale/reports/05-Deliverable-12.1.pdf> accessed 1 June 2016; 
FRAME ‘Report on coherence of human rights policymaking in EU Institutions and other EU agencies and 
bodies’ Work Package No. 8-Deliverable No. 1 <http://www.fp7-frame.eu/wp-
content/materiale/reports/06-Deliverable-8.1.pdf> accessed 1 July 2016; FRAME report ‘Critical analysis of 
the EU’s conceptualisation and operationalisation of the concepts of human rights, democracy and rule of 
law’ Work Package No. 3-Deliverable No. 2 see <http://www.fp7-frame.eu/wp-
content/materiale/reports/10-Deliverable-3.2.pdf> accessed 1 July 2016; FRAME ‘Report on mapping, 
analysing and implementing instruments`. Work Package No. 6-Deliverable No. 1 <http://www.fp7-
frame.eu//wp-content/materiale/reports/11-Deliverable-6.1.pdf> accessed 1 July 2016 
 

http://europa.eu/rapid/press-release_IP-11-4_en.htm
http://www.fp7-frame.eu/wp-content/materiale/reports/05-Deliverable-12.1.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/06-Deliverable-8.1.pdf%3e
http://www.fp7-frame.eu/wp-content/materiale/reports/06-Deliverable-8.1.pdf%3e
http://www.fp7-frame.eu/wp-content/materiale/reports/10-Deliverable-3.2.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/10-Deliverable-3.2.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/11-Deliverable-6.1.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/11-Deliverable-6.1.pdf
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The significance of human rights and democracy in the founding treaties puts a new obligation on 

the EU in its internal and external policies, namely, the realisation of these aims in all the EU’s 

policies and actions. In order to achieve these aims, the EU had to build up a new policy 

background (with its legal, financial and human resources). Thus, analysing the wide range of 

documents, actions and instruments, one may find that the EU’s policy for promoting human 

rights and democracy has been developed in three steps and/or phases. The first step was the 

adoption of the policy of mainstreaming human rights in the EU’s external relations in 1995. The 

second step has been the adoption group of thematic guidelines on human rights and EU 

procedures (from 1998), which define and frame the EU’s external actions, as well as the EU’s 

expectations and aims for third countries. The third phase began in 2012, with the adoption of 

the Strategic Framework and Action Plan on Human Rights and Democracy, a landmark document 

‘pledged to implement [the EU’s] human rights agenda’.18 

 As human rights and democracy became eminent principles of the EU treaties, the aim of 

mainstreaming human rights also appeared in EU external policy.19 Mainstreaming human rights 

is a strategic process of incorporating human rights into documents like international agreements 

and bilateral relations, which (in theory) do not explicitly deal with human rights. This 

mainstreaming started in 1995, when the EU sought to insert a human rights clause in its 

agreements with non-EU countries, and has been reinforced in 2001 by the Commission and in 

2006 by the Council.20
 

As the pillar of CFSP was established, it was also necessary to adopt the related policy documents 

for the regulation of EU’s external relations with regards to human rights. Therefore, the Council 

of the EU adopted guidelines on the particular issues of human rights: the very first of them is the 

EU Guideline on Death Penalty (adopted in 1998, for a thorough elaboration see the Chapter II). 

In the following years, the Council adopted several other specific guidelines. So far, the human 

                                                           
18

 Jan Wouters, Laura Beke, Anna-Luise Chané, David D’Hollander, Kolja Raube, ’A comparative study of EU 
and US approaches to human rights in external relations’ (Directorate Generale for External Policies, Policy 
Department, 2014) 123 
<http://www.europarl.europa.eu/RegData/etudes/STUD/2014/534981/EXPO_STU(2014)534981_EN.pdf> 
accessed 1 June 2016  
19

 For  mainstreaming see Jan Wouters, Laura Beke, Anna-Luise Chané, David D’Hollander, Kolja Raube, ’A 
comparative study of EU and US approaches to human right sin external relations’ (Directorate Generale for 
External Policies, Policy Department, 2014) 
<http://www.europarl.europa.eu/RegData/etudes/STUD/2014/534981/EXPO_STU(2014)534981_EN.pdf> 
accessed 1 June 2016; Florence Benoit-Rohmer, Horst Fischer, George Ulrich, Wolfgang Benedek, Carmen 
Marquez Carrasco, Zdzislaw Kedzia, Adam Mickiewicz, Michele Grigolo, Gerd Oberleitner, Christian Pippan, 
Chadi Sidhom, Matthias C., Markus Möstl, 'Human Rights Mainstreaming In EU’s External Relations' 
(EXPO/B/DROI/2008/66) <http://www.eiuc.org/tl_files/EIUC%20MEDIA/Docs/EST28775.pdf> accessed 1 
August 2016; McCrudden, C., ‘Mainstreaming Human Rights’, in Harvey, C. (ed), Human Rights in the 
Community: Rights as Agents for Change (Hart Publishing, Oxford, 2005) 9-28. 
20

 See Communication of the Commission and the European Parliament, ‘Promoting human rights and 
democratisation in third countries’ (2001) and Council of the EU, ‘Mainstreaming human rights across CFSP 
and other EU policies’ COM (2001) 252 final 

http://www.europarl.europa.eu/RegData/etudes/STUD/2014/534981/EXPO_STU(2014)534981_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/STUD/2014/534981/EXPO_STU(2014)534981_EN.pdf
http://www.eiuc.org/tl_files/EIUC%20MEDIA/Docs/EST28775.pdf
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rights fundament of EU foreign policy is based on eleven specific guidelines: most of them deal 

with the substantive issues of human rights (death penalty; torture and other cruel, inhuman or 

degrading treatment or punishment; freedom of religion or belief; LGBTI rights; children and 

armed conflict; promotion and protection of the rights of the child; violence against and 

discrimination of women; freedom of expression online and offline), while another part of them 

regulates the EU’s action and procedures in external relations (guideline on human rights 

dialogues with third countries; guideline on human rights defenders; guidelines on promoting 

compliance with international humanitarian law).21 These guidelines serve as frameworks ‘for the 

EU’s efforts to protect and promote human rights in third countries’.22 

With the evolution of the human rights mainstreaming, the proposal of adopting an EU Strategic 

Framework and Action Plan on Human Rights and Democracy (SF/AP) by the HR/VP Catherine 

Aston opened a new period. The adoption of the SF/AP in 2012 meant that the EU has adopted a 

comprehensive human rights document with a related action plan, which collects the human 

rights principles and objectives of the EU (in the Strategic Framework), and in the Action Plans 

(followed up in 2015) the EU defines the actions and tools to achieve its aims. In sum, the SF/AP is 

the very first document that collects and specifies the human rights and democracy provisions on 

EU external action.23 

As several other Frame-reports elaborate the substance and the significance of the SF/AP, this 

study highlights only the most important points of them in brief. The SF says that the EU calls on 

all states to ‘implement the provisions of the Universal Declaration of Human Rights and to ratify 

and implement the key international human rights treaties, including core labour rights 

conventions, as well as regional human rights instruments’,24 and also says that the EU will speak 

out against attempts of the states to undermine respect and enforcement of human rights. It also 

stresses the EU’s interpretation that human rights are universal. In this general framework, 

numerous human rights are mentioned such as the rights of woman, the abolition of capital 

punishment and torture, freedom of religion or belief, and the need for anti-discrimination on 

grounds of race, ethnicity, age, gender or sexual orientation. It also deals with the rights of the 

child, persons belonging to minorities, indigenous peoples, refugees, migrants and persons with 

                                                           
21

  All 11 guidelines are available at <http://eeas.europa.eu/human_rights/docs/index_en.htm>  accessed 1 
August 2016 
22

 Council of the EU, ‘Mainstreaming human rights across CFSP and other EU policies’ 10076/06, 7 June 
2006, 3 <http://www.consilium.europa.eu/ueDocs/cms_Data/docs/hr/news66.pdf> accessed 1 August 
2016 
23

 Council of the European Union, ‘EU Strategic Framework and Action Plan on human rights and 
democracy’ (2012) 11855/12 
<http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraff/131181.pdf> accessed 1 
June 2016 (hereinafter: ‘Strategic Framework and Action Plan 2012’) 
24

 EU Strategic Framework and Action Plan 2012, 1-2 

http://eeas.europa.eu/human_rights/docs/index_en.htm
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/hr/news66.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraff/131181.pdf
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disabilities or economic as well as social and cultural rights. It highlights the importance of fair 

and impartial administration of justice and the protection of human rights defenders.25 

Regarding bilateral relations, it says that the EU continues to deepen its human rights dialogues 

with partner countries, it will raise human rights issues vigorously in all appropriate forms of 

bilateral political dialogue, including at the highest level. Moreover, it emphasises that the EU 

remains committed to a strong multilateral human rights system and international cooperation 

with the UN and OSCE, among others. Furthermore, human rights are implemented in impact 

assessments.  

As a follow-up, the Council adopted its ‘second’ AP on 20 July 2015, for the 2015-2019 period.26 

This document, based on the 2012 SF principles and objectives, is already a more detailed action 

plan than the former one. The new action plan includes supporting the capacity of National 

Human Rights Institutions as well as of Parliamentary institutions, electoral help, the support to 

justice institutions and public institutions, strengthening cooperation with international (including 

regional) organisations and civil society. It repeats the EU’s commitment to support bi- and 

multilateral dialogue on the right to privacy and data protection and work to ensure that the 

legislation and procedures of States should conform to international human rights law. It 

addresses torture, the death penalty and cruel, inhuman or degrading treatment or punishment, 

and supports joint actions to abolish these practices worldwide. It promotes women’s rights as 

well as children’s rights with the optional adoption of Protocols to the UN Convention on the 

Rights of the Child: on the involvement of children in armed conflict, on the sale of children, child 

prostitution and child pornography and supports the consideration of the accession to the 

Optional Protocol on a communications procedure. It also wants to strengthen capacity building 

and develop political and operational guidance on economic, social and cultural rights. It creates 

special institutional frameworks and cooperation in many different fields. In bilateral talks, its aim 

is to ensure that human rights and democracy considerations are part of sectorial dialogues with 

partners: this means, that human rights and other questions are handled simultaneously (human 

rights mainstreaming). 

This brief overview of the historical evolution of the human rights dimension of the EU’s external 

policy is probably adequate to indicate the EU’s commitment to advance human rights and 

democracy through and by its external policy. After this sum up of the evolution of EU’s human 

rights policy in external relations, the report focuses on the EU-US bilateral relation in a 

chronological and institutional dimension. 

                                                           
25

 For a deeper analysis see FRAME ’Report on enhancing the contribution of EU institutions and Member 
States, NGOs, IFIs and Human Rights Defenders, to more effective engagement with, and monitoring of, the 
activities of Non-State Actors’ Work Package No. 7-Deliverable No. 2 <http://www.fp7-frame.eu/wp-
content/materiale/reports/14-Deliverable-7.2.pdf> accessed 1 July 2016 
26

 Council conclusions on the Action Plan on human rights and democracy 2015-2019 as adopted by the 
Council on 20 July 2015. 10897/15, <http://data.consilium.europa.eu/doc/document/ST-10897-2015-
INIT/en/pdf> accessed 1 July 2016 

http://www.fp7-frame.eu/wp-content/materiale/reports/14-Deliverable-7.2.pdf
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2. EU-US relations  

a) The framework of EU-US relations 

One cannot overstate the role of the US in the process of European integration. Both financially 

through the Marshall Plan and militarily through the NATO, the US has provided enormous 

contributions to European integration. However, despite that the US guaranteed the security 

circumstances of the integration from the beginning, and diplomatic relations were established in 

1952, the official cooperation between the two sides of the Atlantic were established only in 

1990, by the Transatlantic Declaration (TD) and five years later with the New Transatlantic 

Agenda (NTA), adopted in 1995.27 Both documents are general ones, arguing the need for 

promoting peace and stability, democracy and development around the world, support of world 

trade and closer economic relations, advancement of human rights, the promotion of non-

proliferation and cooperation on development and humanitarian assistance. They created a 

system of biannual consultations (between presidents and foreign ministers as well), ad hoc 

consultations, cabinet level cooperation and briefings. After the NTA, many forms of dialogues 

had been established between the EU and the US: 28 

 Transatlantic Business Dialogue (1995), encouraging trade and cooperation in different 

industrial sectors, which now includes a Transatlantic Business Council;29 

 Transatlantic Consumer Dialogue (1998);30 

 Transatlantic Economic Partnership (TEP, 1998) in the field of trade and investment. Also 

a Transatlantic Economic Council was set up in 2007;31 

 Transatlantic Legislators Dialogue (TLD), establishing a formal annual dialogue between 

the European Parliament and the US Congress (1999);32 

                                                           
27

 On  the history of EU-US diplomatic relations, see  (EU in the US) <http://www.euintheus.org/who-we-
are/history-of-the-delegation/> and (US EU mission) 
<http://useu.usmission.gov/transatlantic_relations.html>; Transatlantic Declaration on EC-US relations 
(TDA, adopted on November 23, 1990) <http://useu.usmission.gov/1990transatlantic_declaration.html>,  
New Transatlantic Agenda (NTA, adopted on 3rd December 1995) 
<http://useu.usmission.gov/new_transatlantic_agenda.html> accessed31 July 2016  
28

 Helle Porsdam, ‘From Civil To Human Rights. Dialogues On Law And Humanities In The United States And 
Europe’ (Edward Elgar 2009)  63-64. 
29

 Peter Chase, Jacques Pelkmans, ‘This time it’s different: Turbo-charging regulatory cooperation in TTIP. 
Paper No. 7 in the CEPS-CTR project ‘TTIP in the Balance’ and CEPS Special Report (No. 110/June 2015)  
<https://www.ceps.eu/system/files/SR110%20Regulatory%20Cooperation%20in%20TTIP.pdf> accessed 1 
August 2016 
30

 Trans Atlantic Consumer Dialogue. <http://tacd.org/?option=com_frontpage&Itemid=1> accessed 1 
August 2016 
31

 Transatlantic Economic Council. <http://www.state.gov/p/eur/rt/eu/tec/> accessed1 August 2016  
32

 For the documents of the annual meetings of the two legislatures, see 
<http://www.europarl.europa.eu/delegations/en/d-us/publications.html?tab=IPMs> accessed 20 July 2016 
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 Trans-Atlantic Environment Dialogue (TAED, 1999); got suspended in 2000.  Later, the EU-

US High Level Dialogue on Climate Change, Clean Energy and Sustainable Development 

was launched in 2006, and several meetings were held in 2006-2008, but no meetings 

were held after 2009;33 

 Transatlantic Labour Dialogue (between the ETUC and the AFL-CIO, 2001); 

 EU-US Working Group on cybersecurity and cybercrimes (2010).34 

There is also continuous dialogue between US and the EU in the form of joint summits. Such 

summits have two functions. First, these are the ‘forum of intergovernmental consultation: it 

brings up top “political” officials and places topical or timely issues, including disputes, on the 

table for discussion’, while the second function is to ‘both initiate policy output’ incorporated in 

the transatlantic dialogue.35 It is important to mention that during the Obama administration EU-

US summits (at the highest level) became less frequent – the last summit were held in 2014 in 

Brussels.36 

Twice yearly, there are consultations on human rights issues between the EU and the US. 

However, these consultations focus on the upcoming UN meetings (UNGA and UN HRC), and no 

official communications are released about the content and results of them, although the aim of 

these consultation is not arguing the state and condition of human rights in the US or the EU but 

‘to discuss issues of common interest and the possibilities for cooperation within multilateral 

human rights bodies’.37 That means that these consultations may focus on cooperation in the UN 

for strengthening human rights and democracy in third countries, and not to emerge and discuss 

problematic topics of internal policies and concerns on the threats or realities of human rights 

violations in the EU or the US.38 

When it comes to the TLD, on the inter-parliamentary meetings many special issues like foreign 

policy, trade and security issues are discussed, however, as for the joint statements, the 

divergence of human rights policy, like the case of the death penalty or TIDTP have never been 
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 ‘Transatlantic Environment Dialogue suspended’ (Euractiv.com, 29 January 2010) 
<http://www.euractiv.com/section/climate-environment/news/transatlantic-environment-dialogue-
suspended/>accessed20 July 2016 
34

 ’EU-US cooperation on cyber security and cyberspace’ 
<https://eeas.europa.eu/statements/docs/2014/140326_01_en.pdf> accessed 1 August 2016 “Fact Sheet: 
U.S.-EU Cyber Cooperation” (White House) <https://www.whitehouse.gov/the-press-
office/2014/03/26/fact-sheet-us-eu-cyber-cooperation> accessed1 August 2016 
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 Rebecca Steffenson, ‘Managing EU-US Relations: Actors, Institutions and the New Transatlantic Agenda’, 
(Manchester University Press 2005) 53 
36

 US-EU Summit in Brussels, 26 March 2014, 
<http://useu.usmission.gov/useu_summit_brussels_032614.html> accessed 1 August 2016. For the list of 
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discussed. According to the released statements, these negotiations focus rather on foreign 

policy, trade, security, as well as the current concerns in the world (the global fiscal crisis in 2008-

2009, the Arab Spring in 2011, the civil war in Syria in 2012), and the common achievements and 

projects for the future (like TTIP since 2012). Regarding disagreements or conflicts between the 

US and the EU in human rights relations, only the issue of EU concerns about the Guantánamo 

detention facility was raised in 2009, but not mentioned in later joint statements.  

According to the subject of this report, the most important element of the EU-US relations would 

be the human rights dialogues. Although this kind of foreign policy instrument is part of both US 

and EU foreign policy, as the facts show, these two powers do maintain human rights dialogues 

with several countries. However, there are no official or direct human rights dialogues between 

the EU and the US. And despite the EEAS’ statement that the ‘[c]ooperation is also growing with 

other established or developing regional human rights mechanisms, such as the Organisation of 

American States (OAS)’, the EU is not among the strategic partners of the OAS, therefore this 

indirect way to the US is not available, either.39  

In sum, the report finds that the EU-US dialogues focus basically on economic and security 

cooperation. Although both the EU and the US claim their leading role and commitment to 

strengthen human rights and democracy around the world, it seems that this mutual 

commitment does not result in a higher level of negotiations with each other than that which is 

maintained by both parties with third countries and international organisations. According to the 

chronological evolution of the EU’s policy of human rights mainstreaming and the development of 

EU-US relations, one may find that this growing role of and commitment to human rights from 

the EU’s part has hardly affected the transatlantic partnership. 

b) Human rights objectives and the aims of the EU in its 

relations with the US  

Due to the lack of a EU-US human rights dialogue, and the general (not country-specific) feature 

of the SF/AP, one has to find other sources for analysing the EU’s human rights objectives and 

aims towards the US. Thus, for assessing the EU’s human rights objectives and aims articulated 

towards the US, this report summarises the EU’s Annual Report on Human Rights and Democracy 

in the World Series. Similarly to the US Country Reports on Human Rights Practices released by 

the US State Department since 1965,40 the EU published its first Annual Report on Human Rights 
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<https://eeas.europa.eu/factsheets/docs/factsheets_europe_day_2014/factsheet_human-
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and Democracy in 2000, and has amended it with detailed country reports since 2007, prepared 

by the EEAS and adopted by the Council every year. The EU reports elaborate the state of human 

rights mainstreaming, the latest developments of EU policy makings in regard of its commitment 

towards human rights, its role in the international community and the evolution of bilateral 

relations, but the greatest part of the reports study the EU’s achievements and outputs in the 

world’s countries, by continents.41 Because the reports separate general, continent-based and 

country-specific questions, when talking about EU aims and actions, it seems useful to separate 

the major aims the EU wants to achieve worldwide and special topics related to the US. It is 

important to mention that even worldwide aims may be important regarding US policies.  

The 2009 report42 highlighted that the EU and its Member States and the United States adopted a 

Joint Statement on the Closure of the Guantánamo Bay Detention Facility and on Future Counter-

Terrorism Cooperation. The frameworks of counterterrorism were discussed in other meetings as 

well, especially the question of the rule of law and effective fight against terrorism. It is a clear 

aim of the EU to force the US to close down Guantánamo, as well as to abolish torture in or 

related to the US (at least the EU’s statements follow this approach). It is also important to make 

the US review detention, transfer, trial and interrogation policies in counter-terrorism and 

increase transparency about past practices with regard to these policies, as well as the 

elimination of secret detention facilities (for the details, see Chapter IV). The EU supported the US 

membership of the ICC, and also the US decision to seek membership of the UN Human Rights 

Council. The EU also continued to maintain its support for the fight against the death penalty, and 

make US abolish it completely (for the details, see Chapter II). 

Regarding 2010,43 the top concern of the EU was the death penalty.44 EU Member States as well 

as the EU continued to press the United States for implementation of the Avena decision of the 

International Court of Justice on foreign nationals’ consular rights before US courts.45 This 

decision has an important consequence on procedural rights of detainees and their right to 

                                                                                                                                                                               
countries which are members of the United Nations and which are not otherwise the subject of a human 
rights report under this Act.’ See United States Department of State, 
<http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/#wrapper> accessed 2 August 2016 
41
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<http://eeas.europa.eu/human_rights/docs/index_en.htm> accessed 2 August 2016 
42

 EU Annual Report on Human Rights and Democracy in the World (2009). 
<http://eeas.europa.eu/human_rights/docs/2010_hr_report_en.pdf> accessed 2 August 2016 
43

 EU Annual Report on Human Rights and Democracy in the World (2010) 
<http://eeas.europa.eu/human_rights/docs/annual_hr_report_2010_en.pdf> accessed 2 August 2016 
44

 Since Cuba carried out its last execution in 2003, the US is the only country in America which maintains 
the capital punishment in practice. 
45
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Articles 5 and 36 of the Vienna Convention on Consular Relations regarding Mexican nationals who had 
been tried, convicted and sentenced to death in the United States. The Court found that the US had 
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procedures, and as a result, the US prohibited Mexico to provide assistance to its nationals. See Avena and 
other Mexican nationals (Mexico v. United States of America) 2004 I.C.J. 12 (Mar. 31) 
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contact and keep in touch with consuls. Even though agreed, the Guantánamo Bay camp has not 

been closed, therefore the EU maintains its call to close it.  

In 2011,46 the National Defence Authorisation Act was adopted, which cut off all funding for any 

transfer of Guantánamo prisoners to the territory of the United States, and as such, makes the 

earlier mentioned joint statement doubtful. This means that even though the Obama 

administration was open to a change in these policies, the Congress was able to block those 

efforts. During this year, because the EEAS was in the process of being established, no official 

human rights consultations were held with the US. During this period, besides meetings with the 

State Department, the EU tried to ‘intensify connections’ with stakeholders and NGOs. Because of 

legal reasons (some states even had to modify regulations) the EU ban on the export of drugs 

used for executions seemed to be partly successful (see Chapter II). Special issues were not 

raised. 

In 2012,47 bilateral human rights consultations were held again, especially in the field of counter 

terrorism. Several issues were discussed like economic and political empowerment, women’s 

rights, peace and security, freedom of religion and belief, freedom of the Internet, LGBTI rights. 

The death penalty remained in the centre of EU criticism in this year as well. The 2012 Report also 

mentions that ‘[f]or a third year in a row (meaning beginning 2013 as well) the US Congress 

passed legislation preventing the use of funds to construct/modify detention facilities in the US, 

or to transfer detainees from Guantánamo to the US or to third countries’. On the other hand, 

President Obama stated that his administration still prefers to close these facilities. The illegal 

transfer of prisoners intra-Europe by the CIA also became part of public talk again, and the 

European Parliament (EP) adopted a report on the issue.48 Besides making demands on the US, 

the report also stresses some European governments’ responsibility (in allowing transfers or not 

cooperating properly in related investigations). The EP called on EU institutions to ‘urge its major 

allies, including the US, to comply with their own domestic and international law’, and also stated 

that the EP is ‘particularly concerned by the procedure conducted by a US military commission in 

respect of Abd al-Rahim al-Nashiri, who could be sentenced to death if convicted; calls on the US 

authorities to rule out the possibility of imposing the death penalty on Mr al-Nashiri’.49  

The EP also called on NATO and the US authorities to conduct their own investigation, and it also 

greeted civil efforts to control capture, detention and prosecution of persons under the 
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administrations. It also wanted to achieve the abolition of indefinite detention without charge or 

trial in the US as set out by the National Defense Authorization Act (NDAA). New efforts were also 

made to empower women in the US and help them to participate fully in public life.  

In 2013,50 human rights consultations between the US and the EU took place again. Such 

consultations included the freedom of religion and belief, LGBTI rights, and business and human 

rights. In a US context, the EU raised the case of the death penalty again, supported advocacy 

groups, and reached out to relevant authorities (some cases involved the capital punishment of 

people with mental illnesses). The EU also raised the problem of detention conditions, human 

rights aspects of the fight against terrorism, including Guantánamo and indefinite detention. The 

activities of US intelligence services were also discussed in EU institutions (even an ad hoc EU-US 

working group was established in order to check data protection rights). The extent and length of 

solitary confinement in the US penitentiary system was also discussed and debated. The EP also 

discussed detention for an indefinite period and the use of drones for the targeted killing of 

terrorism suspects. Data protection by US authorities was criticised as well. The discussions on 

women’s rights and the rights of people with disabilities continued. 

In 2014,51 besides major questions like the death penalty and the US fight against terrorism, the 

circumstances of international law on human rights were discussed again. The EU’s aim is to make 

the US ratify relevant international human rights instruments and ‘strengthening cooperation 

with the USA in multilateral human rights fora’. In addition to the issues broached in earlier years, 

a new issue, namely the extraterritorial application of human rights treaties, and different 

treatment of US and non-US citizens with regard to privacy and data protection was raised. US 

reservations attached to the UN Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment, and the continuous breaching of consular rights (Avena-decision) were 

raised again. The need for proper treatment of people with mental disability or mental illness in 

criminal procedures was also discussed. The EU continued to support activists working for the 

abolition of the death penalty. The EU also adopted ‘a resolution in March on the US NSA 

surveillance programme’. 

According to the annual reports, one may find that the EU has some long-time, regularly applied 

concerns towards the US, like the abolition of capital punishment, the issue of TIDTP, the 

recognition and respect of the right of consular assistance (Avena-decision), and since 2013, the 

challenge of data protection in the light of the war on terror and the US NSA surveillance policy. 

All in all, this report finds that the EU’s human rights objectives and expectations argued towards 

the US can be categorised into two groups: particular issues of human rights and general calls for 

improving the US human rights legal framework (Figure 1).  
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Figure 1: EU human rights objectives and aims towards the US 
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The space limits of this report do not allow the elaboration of all these concerns in detail. 

However, the chosen topics of the case studies – capital punishment, data protection and 

surveillance policy, extraordinary rendition and TIDTP – are, as Figure 1 shows, the issues most 

widely argued by the EU. Therefore, the authors of this report hope that through these case 

studies this report provides an eligibly profound analysis of the EU-US relations in the light of 

human rights. 

After the overview of EU’s human rights policy and objectives in its external relations in general 

and also with regard to EU-US relations, one must also overview the other side of this 

relationship. Namely, the relation of the international human rights agreements and the US 

Constitution, or, in other words, the challenge of universal human rights to the US political system 

on the one hand, and the theory and reality of US exceptionalism, on the other. 

C. Understanding US exceptionalism: independence, human 

rights and the impact of the US political system 
According to the purpose of this report, after analysing the main patterns and setup of the EU’s 

human rights objectives and EU-US relations, it is also inevitable to elaborate this issue from the 

other side of the Atlantic. The fact is that the US, although it regularly calls on its international 

partners to ratify the relevant international human rights treaties, does not act in the same way, 

has been widely elaborated as the phenomenon of US exceptionalism or the US double standard 

policy. However, instead of judging this US practice, in this final section of the introduction, the 

report overviews the legal and political background of this phenomenon, in order to elucidate this 

kind of exceptionalism. This analysis is important for a better understanding of US policy on 

international human rights treaties and may also provide useful consequences to the US’ 

international partners for improving human rights in the country. 

1. US’ participation in international human rights covenants 

The United States took a major role and was the engine of the creation of the United Nations and 

the drafting of the Universal Declaration of Human Rights in 1948.52 As Sitaraman puts it, 

‘One of the enduring paradoxes of United States participation in international 

treaty regimes and acceptance of international law is that it has acted as an 

enforcer of norms and rules by sanctioning and rewarding states that cooperate 

with international treaties, while exempting itself from formal participation in the 

very same treaties that it helped to establish.’53 

Although the US played an essential role in the formation of the UN, and promoted the UN 

covenants and treaties in the UNGA meetings and on other international stages as well, it ratified 

only 5 of the UN’s 18 international human rights covenants (Figure 2). Moreover, the US started 

to ratify some major human rights treaties with great delay, only in the late 1980s, and has still 
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not ratified some important ones.54 President Jimmy Carter signed the International Covenant on 

Economic, Social and Cultural Rights in 1977, but the US Senate did not ratify the Covenant (some 

scholars highlight that this had a strong negative effect on social rights in the country).55 The US 

also failed to ratify the Convention on the Rights of the Child and the Convention on the 

Elimination of Discrimination against Women (only 7 countries in the world did not sign this 

Convention).56 When it comes to the above-mentioned UN human rights treaties, the UN 

Convention on the Rights of the Child (adopted in 1989) is signed and ratified by all eligible states 

around the world, with the exception of the US.57 

Figure 2: UN human rights covenants ratified by the US
58

 

 
Date of UNGA 

adoption  

Date of US 

signature 

Date of US 

ratification 

International Convention on the Elimination 

of All Forms of Racial Discrimination 
1965 1966 1994 

International Covenant on Civil and Political 

Rights 
1966 1977 1992 

Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment or 

Punishment 

1984 1988 1994 

Optional protocol to the Convention on the 

Rights of the Child on the involvement of 

children in armed conflict 

2000 2000 2002 

Optional protocol to the Convention on the 

Rights of the Child on the sale of children, 

child prostitution and child pornography 

2000 2000 2002 

 

The US is no more involved in other multilateral treaties either. The case of the very first treaty of 

the UN, Genocide Convention from 194859 already showed the US’ reluctance: the ratification of 
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the convention occurred after a huge 40-year-long delay in 1988. One may find several examples 

of international treaties on different issues (human rights, environment, disarmament, and so 

on), which means that the resistance of the US towards international treaties does not concern 

one specific subject, but the notion of binding international treaties in principle. Some examples: 

the US has not ratified the Convention on Biological Diversity (since 1992, with 196 parties), the 

Comprehensive Nuclear-Test-Ban Treaty (since 1996, with 164 parties), the Kyoto Protocol 

(United Nations Framework Convention Protocol on Climate Change, since 1997, with 192 

parties), or the Rome Statute of the International Criminal Court (since 1998, with 124 parties). 

The case of the International Criminal Court seems to be a good example of ambiguous US 

cooperation: ‘in 1998, the United States took part in the negotiations for the International 

Criminal Court but secured guarantees that its military, diplomats, and politicians would never 

come before that court. The Clinton administration signed the treaty before leaving office, only to 

have the incoming Bush administration unsign it’.60 

All these treaties were supported by the US government during the preparation phase and were 

signed by the US president, but the ratifications finally never happened, although these are 

widely respected covenants, with more than 100 party states per treaty. These figures show the 

resistance of the US towards international treaties in general, and towards international human 

rights treaties in particular, as well.  

Moreover, in the case of every single ratified human rights covenant the US puts reservations, 

understandings, and declarations (RUDs) that ensure, among others, that the given covenant is 

not self-executing, or, in other words, has no direct domestic effect.61 As Moravcsik highlights, 

this practice means that ‘[i]n contrast to all other Western democracies, the United States offers 

its citizens no opportunity to seek remedies for violations of internationally codified rights before 

either a domestic or an international tribunal’.62 These RUDs reflect the main features and 

principles of the US political system, namely federalism, the checks and balances and the 

Constitution, as the supreme law of the land.63  

However, as Goldsmith argues, this RUD policy is not exceptional: many other European countries 

also adopt their RUDs for ratified international human rights treaties, but with less attention from 
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the critics’ side. Regarding one of the most criticised RUDs: while the US always declares that the 

given international treaty/covenant is non-self executing, other states (European liberal 

democracies, and Canada, New Zealand or Australia) rather fail to implement the regulations, 

principles and objectives of the given treaty into domestic law. Thus, the final result is the same: 

the treaty ‘has nominal domestic status but no domestic legal force’.64 

This leads to the question that even if the US signs international treaties, they are not always 

followed in domestic practice. As Ignatieff puts it: 

Exceptionalism also takes the form of signing on to international rights conventions 

and then failing to abide by their requirements. The U.S. record of treaty compliance 

is no worse than that of other democracies, but because of the superpower’s 

exceptional political importance, U.S. forms of noncompliance have more impact 

than those of less powerful states. Examples of noncompliance include failing to 

inform UN human rights bodies when derogating from treaty standards; failing to 

cooperate with UN human rights rapporteurs seeking access to U.S. facilities; and 

refusing to order stays of execution in compliance with the Vienna Treaty on 

Consular Obligations. Both the Canadian and German governments have sought 

stays of execution for their nationals in U.S. courts, on the grounds that these 

nationals were convicted without prior access to their consular officials. Neither 

Virginia nor Texas paid any attention to these foreign requests, and these states 

allowed the executions to proceed.65 

Some scholars like Andrew Moravcsik argue that the following elements make the US sceptical of 

implementation of international norms: 1) the fact that the country is geopolitically powerful; 2) 

it has a long tradition of stable democracy (even if interpretation of democracy has changed in 

history); 3) it has a very active and important conservative minority, and finally, that 4) as a result 

of historical development, it has decentralised and fragmented political institutions, with the 

principle of checks and balances.66 

Curtis A. Bradley adds some aspects of historical development and the features of American 

constitutionalism (including the role of the Senate, the federal structure, constitutional stability, 

strong and independent judiciary, powerful modern presidency) as the main reasons behind US 

attitude to be ‘less willing than other nations to embrace international human rights treaties’.67  
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Besides the above-mentioned arguments, Michael Ignatieff mentions four causes as a background 

of US exceptionalism: 1) the widespread usage of the realist theory and its connection with the 

US as a superpower, 2) the cultural background that contains myths (a kind of civic/lay religion, as 

mentioned by Gentile68) 3) the special institutional system (including federalism and the principle 

of checks and balances 4) political issues (special kinds of conservatism and individualism).69  

In the following sections the report overviews those elements and features of the US political 

system that are the origins and reasons of US exceptionalism. Although the above-mentioned 

scholars, like many others who deal with this topic, emphasise partly different – constitutional, 

political, social or even international – reasons behind this exceptionalism, one may find that their 

explanations can be divided into three categories: 1) the legal heritage, namely US exceptionalism 

in general and the role of sovereignty and independence, 2) the Constitution and its powerful 

principles (republican form of government, checks and balances, judicial review and federalism), 

3) political culture (the role of the US in international politics, the influence of conservative 

ideology, and the long-time tradition of human rights struggles by and through social movements. 

2. Legal heritage: independence and the supremacy of the 

Constitution 

In order to understand the historical background of the thinking behind US keeping distance of 

certain international agreements, one of the core documents of USA, the Declaration of 

independence70 serves as a guideline. It says that 

[W]e, [...], the Representatives of the united States of America, in General 

Congress, Assembled, appealing to the Supreme Judge of the world for the 

rectitude of our intentions, do, in the Name, and by Authority of the good People 

of these Colonies, solemnly publish and declare, That these United Colonies are, 

and of Right ought to be Free and Independent States; that they are Absolved 

from all Allegiance to the British Crown, and that all political connection between 

them and the State of Great Britain, is and ought to be totally dissolved; and that 

as Free and Independent States, they have full Power to levy War, conclude 

Peace, contract Alliances, establish Commerce, and to do all other Acts and 

Things which Independent States may of right do. 

Based on these principles, transferring power from the national government (which was created 

by the people of the US to grant, support and protect freedom and democracy) to a foreign 

organisation or institution, or the narrowing down of US power by applying foreign rules, and as 

such, to cut sovereignty, is always problematic. Freedom, democracy, and independence got 
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attached in US thinking, because of historical reasons. In the US tradition, the people created the 

United States as well as the states in it, and they were made to provide freedom for every citizen. 

From this perspective, cutting their power may mean cutting people’s power and freedom.  As 

the beginning of the Declaration says that ‘[w]e hold these truths to be self-evident, that all men 

are created equal, that they are endowed by their Creator with certain unalienable Rights, that 

among these are Life, Liberty and the pursuit of Happiness’.  

The loss of power (the supremacy of international law) may endanger these rights, from a US 

perspective. Especially this is true, if US citizens are judged by foreign courts. Thus the idea that a 

court like the International Criminal Court could judge US citizens, claims jurisdiction over US 

citizens and takes away US courts’ power to proceed is also problematic, from this perspective. 

From the point of US citizens, this may lead to the distortion of their constitutional rights. 

Concluding treaties was seen in US history as tools to regulate the connection of the US with 

external actors, and not to regulate domestic issues, especially not the ‘core’ of constitutionalism. 

As a proof, Dru Brenner-Beck cites James Madison's statement that treaty power was to be 

exercised ‘principally on external objects, as war, peace, negotiations and foreign commerce’.71 

Interestingly, US constitution and jurisprudence also follow the path based on this general legal 

culture.  

The core provision, the so-called supremacy clause (Article VI, Clause 2) of the US Constitution 

says that  

[t]his Constitution, and the laws of the United States which shall be made in 

pursuance thereof; and all treaties made, or which shall be made, under the 

authority of the United States, shall be the supreme law of the land; and the 

judges in every state shall be bound thereby, anything in the Constitution or laws 

of any State to the contrary notwithstanding. 

Based on the text, the fact that the ‘laws of the United states’ must be made in pursuance of the 

US Constitution is clear. However, it does not connect ‘treaties made’ to the Constitution, and its 

interpretation caused scholars and jurisprudence some difficulties. Deciding whether 

international treaties must be in line with the constitution (and with its interpretation) or 

whether they may take away state powers (see later) is of great importance: in case of collision, 

such treaties could not get applied, or even nullified. However, the Constitution itself does not 

give us further details whether the federal government has the power to change state laws in the 

form of concluding international treaty obligations.72 
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Interpreting the relation of the role and position of international treaties in the US legal system, 

the US Supreme Court (SCOTUS) in the Missouri v. Holland case (1920) held that 

[a]cts of Congress are the supreme law of the land only when made in pursuance 

of the Constitution, while treaties are declared to be so when made under the 

authority of the United States. It is open to question whether the authority of 

the United States means more than the formal acts prescribed to make the 

convention. We do not mean to imply that there are no qualifications to the 

treaty-making power, but they must be ascertained in a different way. It is 

obvious that there may be matters of the sharpest exigency for the national 

wellbeing that an act of Congress could not deal with, but that a treaty followed 

by such an act could, and it is not lightly to be assumed that, in matters requiring 

national action, a power which must belong to and somewhere reside in every 

civilized government is not to be found.73 

Later, in the Reid v. Covert case (1957),74 the SCOTUS provided a clear answer to the question, 

whether the Constitution may conflict with international treaties. The SCOTUS clearly expressed 

that the Constitution supersedes (or by the related EU terminology: has supremacy above) 

international treaties, even if they were ratified by the Senate. The court highlighted that ‘no 

agreement with a foreign nation can confer power on the Congress, or on any other branch of 

Government, which is free from the restraints of the Constitution.’ The judges rejected the idea 

that ‘when the United States acts against citizens abroad, it can do so free of the Bill of Rights’, 

because, as they claimed (just like we have seen above) ‘the United States is entirely a creature of 

the Constitution’, and ‘its power and authority have no other source’. As a consequence, the 

decision claims the Constitution protects the right to life and liberty of US citizens even abroad.75  

Of course, the fact that the Constitution is at the centre of a country is common in Europe, as 

well. However, on numerous occasions international treaties may raise practical questions 

regarding domestic law, and in case of conflict, they may very quickly find themselves in the 

terrain of domestic politics in the US. As such, numerous treaties were not ratified, because they 

may raise constitutional problems, like the case of the Convention on the Protection of the Child, 

or see the RUDs attached to the ICCPR, because of the much wider understanding of the freedom 

of speech in the US than in the EU member states.76 This attitude could also be behind the fact 
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that in 1998 President Clinton signed the Treaty on the International Criminal Court, but 

maintained guarantees that politicians, diplomats, military would never come before that court. 

While the Bush administration unsigned the treaty, it also negotiated with allied countries that 

they will not hand over US citizens to the ICC.77 

The struggle for independence and freedom can also be felt on the present actions of the 

SCOTUS. As Justice Scalia expressed in Printz v. United States, 

Justice Breyer's dissent would have us consider the benefits that other countries, 

and the European Union, believe they have derived from federal systems that 

are different from ours. We think such comparative analysis inappropriate to the 

task of interpreting a constitution, though it was of course quite relevant to the 

task of writing one.78 

These problems seem to be merely technical for European readers, some of them (even for the 

authors of present report) seem to be technical with obvious solutions in a globalised world. On 

the other hand, for the US mind-set they can create a struggle, and this struggle can also be seen 

in the case of US institutions.  

3. Institutional settings 

a) The role of the Senate 

When talking about the role of the Senate regarding international agreements, firstly we must 

make some distinction between human rights treaties and agreements. Under international law a 

‘treaty’ is any international agreement concluded between states or other entities. The 

frameworks of international agreements are governed by the 1969 Vienna Convention on the Law 

of Treaties,79 which sets out the major rules of international agreements. Thus, in international 

law, the terms ‘treaty’ and ‘agreement’ are both used, without special distinction or meaning, for 

the same documents.   

However, this is not so in domestic US law, in which treaties are different from agreements. In the 

US, international agreements may be implemented into US law in three ways: 1) as so called 

‘treaties’, 2) as ‘congressional-executive agreements’ or as 3) ‘presidential’ or ‘sole executive 

agreements’. Please note that in the present report, we use agreement and international 

agreement according to European standards interchangeably. If we refer to executive 

agreements, we use this latter term according to US rules. 

As Frederic L. Kirgis put it, the term 
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“treaty” has a much more restricted meaning under the constitutional law of the 

United States. It is an international agreement that has received the “advice and 

consent” (in practice, just the consent) of two-thirds of the Senate and that has been 

ratified by the President. The Senate does not ratify treaties. When the Senate gives 

its consent, the President - acting as the chief diplomat of the United States - has 

discretion whether or not to ratify the instrument. Through the course of U. S. 

history, several instruments that have received the Senate’s consent have 

nonetheless remained unratified. Those instruments are not in force for the United 

States, despite the Senate’s consent to them.80 

Under US law, treaties have the same power (are equivalent to) federal laws. The original name 

of the treaty is not of interest, it can be called ‘convention’, ‘agreement’, ‘protocol’, ‘accord’, etc. 

However, if it is submitted to the Senate for advice and consent, it is considered a treaty under 

U.S. law. Section 2 of Article II of the Constitution says that the President ‘shall have power, by 

and with the advice and consent of the Senate, to make treaties, provided two thirds of the 

Senators present concur‘. This means that generally, international agreements (and this is true 

regarding human rights agreements as well) must be approved by the Senate.81 Bradley mentions 

that this supermajority requirement is unusual compared to other countries.82 However, still, for 

human rights, the Article II process is used, and since such treaties contain sensitive regulations, 

there is a stable political consent in that this must stay so in the future as well. 

As Thourn writes, ‘[i]n the case of congressional-executive agreement, an international 

agreement is backed by the (simple) majority of Congress (i.e. Senate and House of 

Representatives). Such agreements do not need the supermajority consent of the Senate, and 

generally, presidents seek congressional approval once they are signed.’83 Finally, presidential 

agreements are concluded by the President without the active participation or consent of the 

Congress or Senate. 

The fact which procedure to choose for which area is not unambiguous. In theory, ‘the prevailing 

view is that ‘a congressional-executive agreement may be used whenever a treaty could be’,84 
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while presidential agreements should be used in some special areas like agreements on military 

issues,85 but their application still causes serious debates.86 Generally, as Hathaway has put it, 

most authors emphasise that ‘trade is an area in which congressional-executive agreements are 

prominent, whereas human rights and arms control are areas in which treaties are more 

common’.87 

However, international agreements containing human rights clauses must receive the 

supermajority of the Senate. This means, that a number of treaties which do not receive 2/3 

majority support can not be ratified by the President, even though he signed these treaties (like 

the Convention on the Rights of the Child). With this power, the Senate is able to block decision 

making, even against the President’s will. This is the reason why numerous international 

agreements did not pass the Senate, because a minority was able to block the efforts, like in the 

case of the one on the League of Nations, the Genocide Convention, or the Convention to 

Eliminate all forms of Discrimination of Women (CEDAW).88 

Finally, we must also mention that the Senate also has the right to amend the draft of a Treaty. 

This first happened in 1795, when the Senate erased a provision in a treaty the President had 

concluded with Great Britain, but otherwise approved the rest of the Treaty.89 

b) The role of the President 

One cause of relative unsuccessfulness, especially of the implementation of human rights treaties 

and international human rights in the US could be the President’s role in the US constitutional 

system.90 The President has great power in shaping US policies, including human rights. On the 

other hand, based on the system of checks and balances, his role is limited: without the Congress 

or (as we have seen before, the Senate), he has very limited power to issue laws or general 

guidance in the field of human rights. The President has different duties: he is an administrator 

(appoints ambassadors, judges, government officials – in most cases the Senate must approve the 

selection). He also has law enforcement duties (to enforce the laws that are passed by the 
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Congress). He has some special duties (like being the Commander-in-Chief of the Military). Finally, 

he has some legislative rights. 

Firstly, he can propose laws for the Congress to get adopted. As Section 3, Article II of the 

Constitution expresses: 

[s/he] shall from time to time give to the Congress information of the state of the union, 

and recommend to their consideration such measures as he shall judge necessary and 

expedient; he may, on extraordinary occasions, convene both Houses, or either of them, 

and in case of disagreement between them, with respect to the time of adjournment, he 

may adjourn them to such time as he shall think proper. 

On the other hand, it is highly important to note that formally, only members of Congress may 

introduce legislation (i.e. submit proposals). This means that occasionally, a member (a so-called 

sponsor) introduces legislation by request of the President. However, the President may not turn 

to the Congress directly. 

It is also important to stress that the way Presidents use this power is diverse. Some Presidents 

(like Woodrow Wilson) presented concrete drafts of proposals to Congress. Even if s/he chooses 

this way, s/he does not have the power to enter the Congress personally – s/he must wait to use 

Members of Congress for advocating for the bill in the Congress. Most of the Presidents, 

however, used informal tools too shape Congress legislation. President Franklin Delano Roosevelt 

created the Office of Legislative Affairs of the White House, which ‘informs the members of 

Congress of what bills the president supports and opposes. It also actively seeks congressional 

approval of laws that would implement the president’s policies’.91 

Secondly, he has the power to make (and sign) treaties ‘and ratify them by and with the advice 

and consent of the Senate’, provided (as mentioned before) that two thirds of the Senators 

support them. 

Thirdly, the President has veto rights: he may prevent a Bill adopted by congress by not signing it. 

However, Congress can still adopt the rejected legislation into a valid law by casting a two-thirds 

vote in both the House of Representatives and the Senate. 

Fourthly, the President himself may issue different legislation. However, his powers are very 

limited, and most of them can be interpreted as the result (extension) of his executive power. The 

President may issue executive orders, in order to help the executive branch. Executive orders 

have the full force of law. In a number of cases President Obama also announced executive orders 

(such as the order on immigration).92 The President may also issue other regulative legal sources 
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like a Presidential notice or Presidential memoranda or Presidential determinations. Moreover, 

regarding certain issues, the President may take executive actions. Such actions do not have legal 

weights, but are informal actions when a President wants to reach something in the Congress. 

As we have seen in a number of cases, the role of the President is highly problematic if he tries to 

implement human rights policies into the US legal system without the Congress. This system can 

cause some problems if the EU wants to change policies. When talking about these problems, two 

major problems must be separated.  

Firstly, the President’s strong position can also be a problem regarding the implementation of 

human rights. A good example of this is the way international agreements are concluded: during 

the negotiations, the Senate does not have the right to modify the text, it is the job of the 

Executive Branch to do so, and the President has the right to sign the text. The Senate may 

consent/not consent/erase some parts of the text. However, the Senate does not have a right to 

modify the Treaty during negotiations, or affect the negotiations. This may result in hostility 

towards the final version of the Treaty (as we have seen in numerous instances mentioned 

before).93  

Bradley mentions that this problem is rooted in old traditions. As he puts it: 

At the same time that international human rights law was being developed, the 

increased power of the presidency prompted concerns within the United States 

about an erosion of separation of powers. These concerns were particularly salient 

during the Cold War, a time when George Orwell’s novel 1984 captured the fears of 

many about where the world was headed. Conservatives in the U.S. Senate were 

particularly unhappy with the concessions that President Roosevelt had unilaterally 

made to the Soviet Union, first in the Litvinov Assignment in the 1930s and then at 

the Yalta conference in 1945. The Truman Administration was viewed as continuing 

this pattern of unilateral executive authority with the Potsdam Accord in 1945, the 

commitment of military force to Korea in 1950, and the seizure of the nation’s steel 

mills in 1952 in response to a threatened strike in that industry.94 

No wonder President power is seen by some members of the Congress as a danger to the system 

of checks and balances, which brings us to the second problem, namely, that as a balance, the 

Congress (and the Senate) wants to keep its independent and autonomous role as strong as 

possible. 
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Secondly, the Presidents relatively weak powers may also cause implications.95 The best example 

for this is the case of the Guantánamo camp: President Obama expressed his intentions to abolish 

the camp in 2008 and issued an executive order96 in 2009.97 On the other hand, without the 

Congress, he seems to be unable to do so. One reason for this is that the Congress has to vote for 

allocation of the financial background of transfers to the US, and (as there is a Republican 

majority at present in the House of Representatives as well as in the Senate, which opposes the 

closure of the camp), it does not support any such move.98 Even though President Obama 

announced new plans to close the camp in 2015, just like in earlier years, the 2016 Defense Policy 

Bill contains a strict ban on bringing detainees to the U.S.99 

c) Federalism 

Another issue, which makes the picture even more complex is the role of the states. According to 

the Tenth Amendment to the Constitution (Amendment X), ‘the powers not delegated to the 

United States by the Constitution, nor prohibited by it to the states, are reserved to the states 

respectively, or to the people.’100 The Senate is composed of two Senators from each State, which 

also shows the strong role of states. 

In the aforementioned Missouri v Holland case, the Supreme Court held that Treaties may 

regulate questions belonging to state power. As the judgment says, 

most of the laws of the United States are carried out within the States and …many of 

them deal with matters which, in the silence of such laws, the State might regulate… 

Valid treaties, of course, “are as binding within the territorial limits of the States as 

they are elsewhere throughout the dominion of the United States.” (Baldwin v. 

Franks, 120 U. S. 678, 120 U. S. 683). No doubt the great body of private relations 

usually fall within the control of the State, but a treaty may override its power. We do 

not have to invoke the later developments of constitutional law for this proposition; it 
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was recognized as early as Hopkirk v. Bell, 3 Cranch 454, with regard to statutes… and 

even earlier, as to confiscation, in Ware v. Hylton, 3 Dall.199. 

This means that the federal level (President-Congress) may take power to regulate something 

instead of the States. This solution makes States fear rights can be taken away from them. We can 

imagine what protests would occur if in Europe power from the states could be limited through 

the way of concluding international treaties.  

In the EU, there is no such system. Something similar is the provision found in Article 352 TFEU, 

which says that if action by the European Union should prove necessary in order to attain one of 

the objectives set out in the primary legal sources, and these sources have not provided the 

necessary powers, the European Council shall adopt the appropriate measures. Of course, in 

these cases, the proposal is created by the Commission and the consent of the European 

Parliament is necessary). If such measures are adopted in a special legislative procedure, the 

Council acts unanimously. In this process, national Parliaments are only notified about the 

proposals. 

Regarding the US, a good example of the domestic struggle between the federal and state levels 

is how the Supreme Court struggled with the ban on child labour. Firstly, in 1918 the Supreme 

Court found101 that the Congress does not have the power to ban child labour, not even if the 

question is related to commerce. Moreover, it was also said, that the related Keating-Owen Act of 

1916 was unconstitutional. As the judgment claims, ‘In interpreting the Constitution, it must 

never be forgotten that the Nation is made up of States to which are entrusted the powers of 

local government. And to them and to the people the powers not expressly delegated to the 

National Government are reserved.’ On the other hand, the decision was later changed, when 

United States v. Darby overruled the former decision.102 As this new decision says,  

Congress, following its own conception of public policy concerning the restrictions 

which may appropriately be imposed on interstate commerce, is free to exclude 

from the commerce articles whose use in the states for which they are destined it 

may conceive to be injurious to the public health, morals or welfare, even though 

the state has not sought to regulate their use.103 

Under such articles we can mean articles created with the use of child labour as well. In sum, as a 

tool, the Government can use its implied powers, and introduce, even if the case is not related to 

an international Treaty.104 On the other hand, this results in the limitation of State powers. And as 

Moravcsik put it, 
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To rescue the popular sovereignty explanation, one might argue that Americans hold 

a principled belief in local, small-scale democracy within a federal system, which 

predisposes them to reject centralized forms of rights enforcement, particularly at 

the international level. It is certainly true that Americans report suspicion about “big 

government” in Washington, and tend to trust state and local officials more. The 

United States has more elected offices per capita than any country in the world. The 

practice of electing local judges, viewed with abhorrence in most of the developed 

world, is widely accepted in the United States.105 

However, in his article, Moravcsik disagrees with this claim. He mentions that in other parts of the 

world like Germany or Switzerland, the same issues could be raised.106 However, such arguments 

are rarely applied there, while all the more in the US. 

As an example of EU actions being less successful in the US we could mention the case of consular 

rights. Article 36(1) of the Vienna Convention on Consular Rights of 1963 (Vienna Convention - US 

ratification: 1969, Optional Protocol expressing the jurisdiction of ICJ also from 1969: US signed 

and later withdrew from it in 2005)107 sets out the basic rights of detainees. It says that  

[a] consular officers shall be free to communicate with nationals of the sending State 

and to have access to them. Nationals of the sending State shall have the same 

freedom with respect to communication with and access to consular officers of the 

sending State 

and also that 

consular officers shall have the right to visit a national of the sending State who is in 

prison, custody or detention, to converse and correspond with him and to arrange 

for his legal representation. They shall also have the right to visit any national of the 

sending State who is in prison, custody or detention in their district in pursuance of a 

judgment. 

The non-application of this provision, especially regarding detainees sentenced to the death 

penalty caused great difficulties in the US. Numerous cases emerged before the International 

Court of Justice as well as before US courts, such as the LaGrand cases,108 the Avena Case,109 or 
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the Medellín case.110 In all of them, the direct effect of international agreements were at the 

centre of the disputes. From a European perspective, the solution of the problem is simple: the 

US ratified a treaty, which must be enforced in US courts. However, from the point of view of US 

constitutionalism, the Federal government may not intrude into state power, and the regulation 

of criminal law belongs to the states.  Thus, such a direct effectuation could raise federalism 

concerns. 

Bradley in an article on Avena mentions some basic problems, regarding the direct effect of the 

Avena decision.111 As he puts it, ICJ judges are ‘not subject to the appointment and life tenure 

provisions set forth for the federal judiciary in Article III of the Constitution, making it problematic 

to vest ICJ judges with the authority to displace United States laws and decisions’.112 However, we 

must mention that the lifelong tenure is also target of criticism in the US. Levinson collected 

numerous approaches (including those of Tushnet, Calabresi and Lindgren, Garrow, LaRue and 

Justice Scalia and concludes that  

as noted at the beginning of this chapter, I am not exercised by the fact that 

members of inferior federal courts also enjoy life tenure. However, were I forced to 

choose between limited eighteen-years appointments for all federal judges and 

maintaining the present practice of truly unlimited life tenure, I would have no 

hesitation in opting for the former.113 

d) The role of the Supreme Court 

Regarding human rights in the US, some commentaries highlight the importance of the existence 

of an independent judiciary in the US.114 Since the Constitution has direct effect, and as such, can 

be used directly before the courts, courts have the authority (may invalidate) actions of the 

government or states as well as not to apply laws, which seem to be in conflict with the 
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Constitution. This principle of the ex post review of constitutionality was set in Marbury vs. 

Madison115 in 1803. As the judgment says: 

it is also not entirely unworthy of observation, that in declaring what shall be the 

supreme law of the land, the constitution itself is first mentioned; and not the laws of 

the United States generally, but those only which shall be made in pursuance of the 

constitution, have that rank.  

Thus, the particular phraseology of the constitution of the United States confirms and 

strengthens the principle, supposed to be essential to all written constitutions, that a 

law repugnant to the constitution is void, and that courts, as well as other 

departments, are bound by that instrument. 

As Moravcsik interprets the courts’ role, in the US they are at the centre of domestic 

redistributive conflicts in a way unmatched in Western democracies.116  

As we have seen before, this principle also applies to international agreements. The great power 

of the federal Supreme Court is illustrated by Bradley in the example on the ‘war on terrorism’. As 

he put it: 

to date, the Court has determined the minimum procedures that must be used in 

evaluating which terrorist detainees can be held by the military, which has asserted 

jurisdiction over the detention facility at the U.S. naval base at Guantánamo Bay, 

Cuba, and has invalidated a military trial system established by the Executive 

Branch.117 

Consequently, regarding the problems surrounding the Guantánamo Bay Camp, we have to add 

the Supreme Court to the list of important institutions that can shape US policy. 

In the opinion of Bradley, the strong position of the judiciary has three main consequences. First, 

less need is recognised for international treaties. Second, the effect of international treaties may 

cause confusion if read together with domestic rules. Third, as he claims, treaties may cause the 

danger of generating ‘substantial litigation and uncertainty’. Fourth, ‘a strong and independent 

judiciary can increase the domestic influence of international institutions’.118 
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4. Political culture 

a) Human rights as results of social struggle  

The fact that certain rights in the US were achieved through a great social struggle can 

interestingly also make the system more closed to any change, and can also serve as a kind of 

hostility towards internationalisation.  

A good example of this is the case of race relations in the US. Speaking very simplified, in the US, 

African-American people’s civil and political rights were limited until the sixties. Moreover, for 

Europeans probably surprisingly, the ‘race struggle’ was also extended to international norms and 

areas, which are different than the sole interpretation of discrimination based on race or 

ethnicity. In the 1950s, the so called ‘Bricker Amendments’119 (a collection of amendments of the 

Constitution, named after John Bricker, who was a member of the Senate that time) were 

intended to try to limit government power, by placing restrictions on the scope and ratification of 

treaties and executive agreements concluded by the United States.120 One of the aims of the 

amendments was to stop the Government from implementing policies and signing treaties, which 

could give more rights to African-Americans. The amendments received great support from the 

American Bar Association (ABA) but remained unsuccessful.  

There were numerous arguments the proponents of Bricker Amendment used:121 international 

treaties 1) diminish basic rights, 2) may violate states’ rights (by legitimising an unlawful and 

useless federal action), 3) promote world government (and thereby cause legitimacy problems), 

4) subject US citizens to trial abroad 5) threaten the form of government and lead to the 

destruction of the American political system 6) enhance communist and Soviet influence 7) 

infringe domestic jurisdiction, 8) some treaties create self executing obligations (without the need 

of further legislation), 9) increase international entanglements. Kauffman and White pointed out 

that some of these arguments survived, and are regularly used in America even today.122 

In sum, as Bradley put it, 

some conservatives in the United States, especially in the South, were concerned 

that the national government would use international human rights law to achieve 
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civil rights reform that was otherwise beyond the scope of either Congress’s 

authority or what the Constitution mandated.123 

Although the Bricker Amendment finally failed, its effects – the fear of supremacy of international 

agreements over the US Constitution, and the fear of unbalancing the federal structure of power 

sharing between the states and the federal government – had not disappeared so far, but 

provided the basic arguments of US exceptionalism. 

Moreover, it was also claimed that international agreements like the Genocide Convention of 

1948 could be used to defend African-American people’s rights, since the segregation and 

discrimination (and the harm caused by physical and psychological means) could be interpreted 

by critics as a form of genocide (the Convention mentions the destruction of a race).124 Moreover, 

for such thinkers, the danger was even greater, since for them (as Kaufman and Whiteman put it), 

such efforts could lead to an international court judging in the cases of US citizens.125  

After a long struggle and injustice, in the Brown case in 1954126 the US Supreme Court held that 

maintaining and establishing a public school, which segregates between students based on race 

are unconstitutional, and during the sixties African-American people received electoral rights as 

well.  

b) The influence of conservative social groups 

There were numerous occasions in US history when isolationists proposed that the US remain 

inactive in international relations: the isolationist theory was very common e.g. in the 1950s, 

during and after the beginning of the cold war, and it still receives some support today.127 Such an 

attitude can be problematic, because it prohibits international and open conversation about 

problems. However, the fact, whether a more cooperative or a less cooperative foreign policy 

was used was very much dependent on the actual situation of the country. For example, during 

the fifties, McCarthyism with its hostility towards communism and communist countries also 

caused internationalisation (including international human rights) to become suspicious, since it 

might contain human rights interpretations inspired by the Soviet bloc, derogating US values. As 
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mentioned before, apart from politicians, similar criticisms of international agreements were 

used by the American Bar Association as well.128  

When talking about conflicts between the world inside and outside of the US, we must also 

mention that currently, there is also a political climate especially in some circles of the 

Republican Party, which promotes a kind of ‘old patriotism’ against new solutions stemming 

from outside of the country, while most democrats are more open for internationalisation and 

international human rights. Thus, a neoconservative attitude as a defender of old rights is also 

surrounding some fundamental rights questions against more progressive (sometimes, 

international) solutions, and this can be especially seen if there is a republican majority in the 

Congress.129 This can also be traced down in the fact that the US accession to most of the major 

international human rights were either concluded by a Democrat President or backed by a 

Democrat senate majority (or, possibly, both).130 Moravcsik claims that the gap  

in support for international human rights between liberal and conservative opinion 

leaders approaches 50 percent (e.g., 73 percent liberal vs. 25 percent conservative 

elite support propositions like “too many Iraqis were killed in the [first] Persian Gulf 

War”).131 

We must also stress that a part of US conservatives think in an authoritarian way, and as such, 

among such right wing authoritarians (RWAs), the level of fear is by far higher than in society (or 

probably even higher than in the Republican Party itself). As a result, they are afraid more than 

others for the future of the world, and their reactions to fearful factors is also harsh (in a number 

of cases, unnecessarily).132 Altemeyer describes a game among students, in which persons with 
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high RWAs and low RWAs played in two different groups. In the first group, where persons with 

high RWAs represented countries destroyed a major part of the world relatively quickly, because 

states were continuously in conflict with each other. In the group of persons with low-level RWAs, 

the cooperation dominated and they were able to handle international problems.133 As he put it, 

‘high RWAs tend to feel more endangered in a potentially threatening situation than most people 

do, and often respond aggressively’.134 To find international agreements, norms and foreign 

countries suspicious is in a number of cases clearly connected to fear, and as such, to 

authoritarian thinking in the US. 

Furthermore, we must also add an extra layer to this problem. Robert J. Antonio states that 

there is a kind of paleoconservativism existing in the US (which, in some elements resembles 

European far right populism),135 which forms a part of global tribalism.136 In his opinion, 

paleoconservatives in the US are even stronger against internationalisation than traditional 

neoconservatives, since neconservatives support open markets, market liberalisation, and also 

partly multiculturalism. As he put it, paleoconservatives even  

attack neoconservatives for surrendering U.S. sovereignty to the New World Order 

(e.g., the United Nations, the International Monetary Fund, NAFTA) and capitulating 

to neoliberalism, consumer culture, liberal individualism, and multiculturalism.137  

In this interpretation, internationalisation and foreign influence leads to nihilism (while, in a 

traditional conservative way of thinking possibly a more interest-oriented, proactive, realist 

approach to international actions is useful). Such a worldview is posing the conclusion of 

international human rights treaties and implementing international norms or modification of US 

legal system in order to conform to European demands, especially, if the two kinds of 

conservative ideas block international influence in the US.  

As a next problem, unlike in Europe, where there exist different (extreme, radical, populist, 

authoritarian) far right, right-wing and right-centre parties in most countries, in the US, 

Republicans, conservatives, with their mostly libertarian-free market attitude, paleoconservatives 

and liberal-conservatives are not separated in the Republican Party. This means that in certain 
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instances, even though ideas against internationalisation cannot form a majority, they can still 

strongly influence the rest of the party. Since decision making in the Congress is based around 

problems and not solely around parties, this effect can influence decision making strongly. 

An example could be the US accession to the Convention on the Convention on the Elimination of 

All Forms of Discrimination against Women (CEDAW). President Jimmy Carter signed CEDAW on 

July 17 1980, but he did not send the treaty for ratification to the Senate. President Clinton sent 

the treaty to the Senate for ratification in 1993. Sitaraman summarises the reasons why the US 

rejected the CEDAW (p. 197.). As he expresses it, firstly, there are some traditional concerns 

(rights may abolish provisions of the United States Constitution, the US could face a loss of 

sovereignty, violation of federalism and state rights may occur). Moreover, as an extra layer, 

conservatives believed that the ultimate goal of CEDAW is to encourage abortion, same-sex 

marriage, and modify preordained gender roles of men and women. There was also anxiety that 

ratification of CEDAW will change relationships among men and women and ‘alter traditional 

family relations in the US society through international law, especially through human rights 

treaties, as Senator Bricker had feared’.138 However, this is a misinterpretation of the Convention. 

We believe, the aim of the Convention is to abolish the traditional hierarchical gender roles in 

certain cultures, and not to completely re-shape gender roles in the party countries. 

A very similar problem occurs with the Covenant on the Rights of the Child, whose rejection is 

also based on a kind of conservative ethos: 

Most American laws are already consistent with the pact, but not all. A notable 

exception is that in America under-18s can be jailed for life without parole (until 

2005, they could be sentenced to death). The treaty prohibits cruel and degrading 

punishment, so ratification might curb smacking. Although America has laws against 

child abuse, a third of states allow corporal punishment in schools and none bans it at 

home.139 

It must also be mentioned that for US libertarians, some rights like broad social rights may seem 

actually harmful for social order.140 This also could be one reason why the US did not sign the UN 

Covenant on Economic and Social Rights or the documents of the International Labour 

Organisation.  
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On the other hand, it must also be mentioned that the split between liberal and republican 

reaction is not always as clear as it seems. As Sitaraman puts it in connection with the abolition of 

the death penalty and the Genocide Convention: 

it is difficult to present the ratification struggle as a purely conservative and liberal 

issue simply because Republican Presidents Nixon and Reagan supported the 

ratification of the Genocide Convention, while congressional leaders from both parties 

blocked ratification.141  

In his opinion, ‘a combination of institutional, political, and normative factors prevented the quick 

ratification of the treaty’,142 not the political sides themselves. We feel that this can be the cause 

behind most of the similar issues. In a detailed paper, John Kane writes about some kind of 

struggle through American history between human rights and American values during the 

different presidencies.143 In this struggle, together with the American institutions certain forms of 

conservativism may block the enforcement of certain, internationally recognised norms in the US.  

c) The superpower and its ‘Realpolitik’ 

One explanation of the US being independent could be based on the realist approach towards 

internationalisation of human rights (this is mentioned by Moravcsik as well, and also by 

Ignatieff). After World War II, the US became an exceptional superpower, and superpowers try to 

shape world thinking regarding certain basic rights. On the other hand, they usually tend to be 

less receptive towards such rights, if they are preferred to be enforced by foreign countries. In the 

realist theory, to give up state power could weaken a country’s international position. Middling 

powers (like Germany, France, UK) may have an interest to try to convince the US about their 

opinions. As Joseph Nye, Jr. put it in National Interest, this could be the strategy used by smaller 

states to tie the United States down like Gulliver among the Lilliputians.144 On the other hand, a 

completely unilateral approach is also not followed by the US, since it is not in its interest. In the 

interpretation of Nye (and this may be interesting for us regarding acceptance of foreign notions 

in US human rights as well): 

American foreign policy in a global information age should have a general 

preference for multilateralism, but not all multilateralism. At times, we will have 

to go it alone. If, on the other hand, the “new unilateralists" succeed in 

elevating unilateralism from an occasional tactic to a full-fledged strategy, they 

are likely to fail for three reasons: the intrinsically multilateral nature of a 
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number of important transnational issues in a global age; the costly effects on 

our soft power; and the changing nature of sovereignty.145 

This approach is not completely open for a multilateral US foreign policy and human rights 

acceptance, but for one, which is only partly based on multilateralism. On the other hand, one 

may agree with Ignatieff, who claims that realism itself cannot explain all of the shortfalls of US 

human rights, since the US was one of the human rights proponents of numerous human rights 

treaties, which cut its powers.146  

We also believe some ideas of thinkers like Robert Kagan must also be mentioned here. Kagan, 

one of the leading neocon American thinkers suggests in his book The Return of History that ‘the 

great fallacy of our era has been the belief that a liberal international order rests on the triumph 

of ideas and on the natural unfolding of human progress’.147 However, the world does not work 

this way. Nowadays, just like earlier in modern history, the world was split between democracies 

and autocracies, and the role of the US was to promote democracy: in certain instances, it did so 

with fallacies, while in other instances its actions were popular and accepted worldwide. In his 

opinion, US patriotism is tied to the nation’s global significance. He says that Americans ‘have 

ignored United Nations, their allies, and international law when these institutions and rules 

became obstacles to their objectives’,148 and, according to great American thinkers, this 

dominance of the indispensable nation was for the sake of the whole of humankind.149       

Moravcsik cites several authors who criticise the US approach towards human rights from 

different aspects. He mentions J. D van der Fyer, who points out that the US approach to 

international human rights is a form of relativism, founded on national, ethnic and religious 

grounds. Natalie Kaufman also mentions an ethnocentric worldview, while David Forsythe talks 

about isolationism.150 In Moravcsik’s opinion, however, human rights were useful propaganda 

tools in foreign policy, even if their application was not transparently applied (e.g. the US 

supported foreign dictatorships as well).151  

Figure 3 shows the factors that have the capacity to make EU actions in the US less efficient in the 

field of human rights. The figure enlists the EU’s aims as they were set by the yearly human rights 

world reports. The ‘X’ marks the potentially aggravating factors. 
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Figure 3: Possible factors of US exceptionalism as burdens of EU human rights aims 

 Legal heritage Institutional settings Political culture 

 Independence and the supremacy of 
the Constitution 

Congress President Federalism Judiciary Social 
movements 

Conservative
-liberal split 

Superpower 
and it’s  
‘realpolitik’ 

Abolition of the death 
penalty 

X X  X X X X  

Closing Guantánamo Bay 
camp 

 X X  X  X X 

No indefinite detention 
without charge or trial 

X  X X X  X X 

Proper detention conditions X X X X X  X  
Ending the maintenance of 
inhuman conditions of 
solitary confinement 

X X X X X  X X 

Mental disability or mental 
illness should be taken into 
consideration 

X X  X X X   

Equal rights to women X   X X X X  
Enforcing human rights 
standards in NSA 
surveillance activities 

X X X   X  X 

Respecting data protection 
rights 

X     X  X 

Ratification of the relevant 
international agreements 

X X X X   X X 

Abolition of extraterritorial 
application of certain US 
laws 

X  X   X  X 

Stopping different 
treatment of US and non-US 
citizens with regard to 
privacy and data protection 

X X X X X   X 

Making  consular rights 
available 
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II. Capital punishment 
 

‘The guillotine works. Never fails. It’s quick. 

It’s effective. (...) The death penalty is 

barbaric. And I think we as a society need to 

come face-to-face with that. If we’re not 

willing to face up to the cruelty, we ought not 

to be doing it.’ 

Judge Alex Kozinski, Ninth Circuit Court, 

USA152 

A. Principles, legal and policy standards of the EU on death 

penalty 
The EU upholds that capital punishment is unacceptable and incompatible with the principle of 

human rights, because it violates the right to life and the right to due process of law, and it is 

cruel and inhumane.153 Therefore, the abolition of the death penalty is a standard principle in 

Europe, granted by the 6th and 13th Protocols to the Convention for the Protection of Human 

Rights and Fundamental Freedoms concerning the abolition of the death penalty,154 which ensure 

that actually no European country but Belarus maintains and practices this form of 

punishment.155 This anti-death penalty commitment is also reinforced by all EU Member States 
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with the ratification of 2nd Optional Protocol to the International Covenant on Civil and Political 

Rights (ICCPR), aiming at the abolition of the death penalty,156 and is also granted by the Charter 

of Fundamental Rights of the European Union (Article 2, Right to life), which declares that ‘1. 

Everyone has the right to life. 2. No one shall be condemned to the death penalty, or executed.’157 

This strong commitment towards human dignity drives the EU to play a leading role in the fight 

against the death penalty worldwide, both through its institutions and its leaders, when this is 

possible. All major EU actors are involved in this process:  

 the Council of the European Union adopted the EU Strategic Framework and Action Plan 

on Human Rights and Democracy in 2012 which mention the abolition of death penalty as 

a human rights priority in first place; 

 the Council of the EU also adopted the EU Guidelines on Death Penalty; 

 under the European Instrument for Democracy and Human Rights (EIDHR), the European 

Commission has been providing different kinds of contributions to states, policy-makers 

and anti-death penalty organisations worldwide; 

 the European Parliament regularly expresses its concern about the current practice of 

executions and the retention of the death penalty and adopts resolutions and 

declarations against capital punishment; 

 both the former and the current HR/VP, Catherine Ashton and Federica Mogherini, have 

issued many statements and declared that the worldwide fight against capital 

punishment is among their primary objectives. 

Prior to evaluating these institutions, actors and their instruments, we have to note that in the 

case of the death penalty the EU has adopted a firm position not only because of the above 

mentioned international and EU-level human rights documents, but also because all Member 

States are committed to this principle, therefore in its external actions the EU can rely on the 

unconditional and unanimous support of its Member States.158   

1. General remarks 

The aim of this chapter is to review and analyse the effects of the EU’s efforts to press for the 

abolition (or at least suspension) of capital punishment in the US. Has the EU any direct effect or 
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influence on the contemporary capital punishment system in the United Sates? How and by what 

instruments does the EU aim to strengthening the fight against the death penalty in the US? 

Answering these questions, this chapter provides a factual analysis based on US federal and state-

level official and NGO databases,159 on the academic literature and on available EU documents, 

like demarches, letters, resolutions and so on. Where needed, the analysis refers to news media 

journals and reports as well. 

In this introductory part, the report reviews the most relevant documents and instruments of the 

EU regarding the death penalty in general. The second part deals with the recent situation of 

capital punishment in the US (its legal background and practices), while under the third point we 

analyse and evaluate the efforts and instruments of the EU in the US towards achieving abolition 

(or at least a moratorium) of the death penalty. Accordingly, we focus neither on the EU’s efforts 

against the death penalty worldwide, nor on its role in international organisations (UN, CoE, 

OSCE), nor its contributions in the achievements of national and international NGOs,160 but on the 

EU’s principles and policy on the death penalty and its actual presence and results in the United 

States. 

2. The EU’s role in the fight against capital punishment 

The EU’s actions against capital punishment are based on three foundations. The widest, framing 

grounds are the EU Strategic Framework on Human Rights and Democracy from 2012 (Strategic 

Framework hereinafter) and the related Action Plan on Human Rights and Democracy from 2012 

and 2015 (Action Plan 2012 and Action Plan 2015 hereinafter), which define the principles and 

human rights objectives of the EU in general, and name the responsible EU institutions and 

actors. The EU Guidelines on Death Penalty (hereinafter: Guidelines) provides a narrower focus, 

dealing only with the death penalty and gives a detailed action programme and instruments to 

the different EU actors in order to succeed in their fight against capital punishment. Finally, the 

European Instrument for Democracy and Human Rights (EIDHR) is the narrowest programme, 

guided by the Commission, providing financial support for those who are against death penalty. 

One may find some repetitions or overlaps in these programmes, of course, but we must take 

into account that these instruments are linked and probably none would stand without the 

others. Nevertheless, in this introductory section, the report does not summarise all EU and UN 

resolutions, declarations and other international organisations’ calls against the death penalty, 

instead it focuses on the actual objectives and requirements of EU anti-death penalty policy. 
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a) EU Strategic Framework and Action Plans on Human Rights 

and Democracy, 2012-2014, 2015-2020 

The Strategic Framework declared that the EU is for building ‘a world founded on respect for 

human rights, democracy and the rule of law’,161 and that these principles must be enforced in ‘all 

aspects of the internal and external policies’162 of the EU. For these reasons, the document says 

that ‘[t]he death penalty and torture constitute serious violations of human rights and human 

dignity’ and ‘the EU will continue its long-standing campaign against the death penalty’.163 

Concerning capital punishment, the Action Plan 2012 determines two forms of actions. Firstly, 

referring to the EU’s trade policy, it called on the Council and the Commission to review the 

Regulation 1236/2005 on trade in goods which can be used for capital punishment or torture, to 

ensure improved implementation.164 Secondly, it declared the abolition of the death penalty 

worldwide as a primary objective, and in order to achieve this, it defined three different actions 

for the EEAS and the Member States: 1) active contribution for lobbying on the UNGA 67/176 

Resolution on the death penalty moratorium, 2) undertaking targeted campaigns and intensifying 

engagement with other retentionist countries, and 3), ensuring EU input to the World Congress 

against the Death Penalty in 2013.165 

The Action Plan 2015 maintains that the Commission and the EEAS should regularly revise the 

related ‘regulations on trade in goods that can be used for capital punishment or torture, and on 

Dual Use goods’.166 We will see below, elaborating the US practice, that this commitment 

becomes more and more important, regarding the changes in the composition of lethal 

injections. This new Action Plan also maintains the primacy of the fight against the death penalty, 

but addressing human rights challenges, the Plan provides some alterations to the 2012 

document. Firstly, it calls not only for abolition or moratorium, but it also mentions the minimum 

standards (introduced by the EU Guidelines on Death Penalty, see below), which, if respected, 

may help to lower the number of executions, if a moratorium or a total abolition is not yet 

available in a country. Secondly, the Action Plan 2015 calls the Commission, the Council, the EEAS 

and the Member States to elaborate ‘a coherent approach addressing the links between death 

penalty, torture and cruel, inhuman or degrading treatment or punishment, extra judicial 

summary or arbitrary executions’167, which, if it succeeds, may help the EU institutions ensuring 

deeper and more specified actions towards the legislative and judiciary actors of the retentionist 

countries (e.g. with amicus briefs). Thirdly, instead of promoting the UNGA 67/176 Resolution 

(2012) on a moratorium on the death penalty, the EU makes a step forward and promotes the 

                                                           
161 

 EU Strategic Framework on Human Rights and Democracy 2012, 1 
162 

 ibid 1 
163 

 ibid 3 
164 

 ibid 11 
165 

 ibid 14 
166 

 EU Action Plan on Human Rights and Democracy (2015) 40 (hereinafter Action Plan 2015) 
<http://eeas.europa.eu/human_rights/docs/eu_action_plan_on_human_rights_and_democracy_en.pdf> 
accessed 1 June 2016 
167 

 Action Plan 2015, 24 

http://eeas.europa.eu/human_rights/docs/eu_action_plan_on_human_rights_and_democracy_en.pdf


FRAME Deliverable No. 6.5 

48 
 

ratification and implementation of the ICCPR Second Protocol.168 Not neglecting the 

aforementioned points, we find this change the most meaningful: while the UNGA Resolution 

proposes the abolition, it calls on states, as a minimum step, at least for a moratorium – however, 

this moratorium can be and is reversible (as we will see in the case of some US states). The 

Second Optional Protocol of ICCPR leaves no way for temporary retention, therefore this action is 

irreversible – ratification of this document by a country implies a greater guarantee that capital 

punishment will no longer be available there. 

b) EU Guidelines on Death Penalty169 

As the latest available policy report of the EEAS highlights, the EU Guidelines on Death Penalty is 

‘the first ever Human Rights text of its kind’,170 which was adopted in 1998 and revised three 

times (2001, 2008 and 2013). The document summarises and welcomes the relevant international 

treaties, declarations and resolutions that have led to the abolition or a moratorium on the death 

penalty (I. Introduction), defines and repeats the objectives of the EU and elaborates its 

instruments and actions (II. Operational Paper), and declares minimum standards the ‘EU shall 

insist that those countries that still maintain executions respect’.171 Elaborating the efforts of the 

EU towards the abolition of the death penalty, we found that its activities rely fundamentally on 

the minimum standards of this Guideline, as we will see below, therefore a deeper review is 

worthwhile here. 

i) Respecting international standards 

In the Introduction, the EU calls on retentionist states to ‘respect international standards that 

provide safeguards guaranteeing the protection of the rights of those facing the death penalty, in 

particular the minimum standards’.172 This kind of minimum standards approach originates from 

the UN ECOSOC, which passed the 1984/50 Resolution on Safeguards guaranteeing protection of 

the rights of those facing the death penalty,173 and declares these minimum standards in 9 points, 

with the following requirements for the criminal laws, the condemned person, the whole trial 

process and the execution itself. In sum, the UN ECOSOC (1984) Resolution says that 
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 Capital punishment should be imposed only for the most serious crimes (1) and 

should be prescribed at a time when the crime was committed (2); 

 No persons under 18 years, no pregnant women or new mothers, and ‘no 

persons who have become insane’174 should be executed (3); 

 Capital punishment should be based upon clear and convincing evidence (4), 

ensuring fair trial and adequate legal assistance (5), with the right to appeal, and 

the right to seek pardon or commutation of sentence (6-7); 

 Capital punishment shall not be carried out while any kind of pending procedure 

(appeal, pardon, commutation) is in progress (8) and when the execution occurs, 

‘it shall be carried out so as to inflict the minimum possible suffering’175 (9). 

Besides these UN ECOSOC minimum standards the Introduction of the Guidelines summarises the 

relating UN resolutions and calls on retentionist states to reform their criminal codes (reducing 

the number of capital crimes), establish a moratorium on executions, and ‘make available 

relevant information with regard to their use of death penalty which can contribute to possible 

informed and transparent national and international debates’.176  

ii) EU Actions towards abolition 

In the Operational Paper part, the Guidelines states that ‘the death penalty constitutes serious 

violation of human rights and human dignity’,177 it is ‘inhumane and unnecessary’,178 because 

there is no evidence that it has any kind of deterrent effect. Based on these grounds, the 

objectives of the EU are maintaining the worldwide campaign and efforts against capital 

punishment defined in the Introduction and in the Action Plans, intensifying the initiatives 

(demarches, declarations, etc.) on death penalty and regularly reviewing the export ban 

regulation of the EU when it seems necessary, ensuring ‘that EU economic operators refrain from 

trade which either promotes or otherwise facilitates capital punishment in foreign countries’.179  

The Guidelines provides four types of action. The general demarche serves to call for the 

universal abolition of, or at least a moratorium on capital punishment, or respecting the 

international norms and minimum standards, when a state does retain the death penalty. Issuing 

EU demarches will be considered whenever a state breaks its moratorium, reintroduces capital 

punishment or expands the number of capital offenses. A general demarche should be released 

every time when a country takes a positive step ‘towards abolition of the death penalty’.180 

Besides general demarches, the EU ‘becomes aware of individual death penalty cases, in 
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particular those which violate the minimum standards’,181 and if needed, the EU considers its 

action on a ‘case by case basis and interventions in legal proceedings (as amicus curiae, or 

otherwise)’.182 As the Guidelines text says, time matters in these cases, therefore it also calls on 

Member States to propose such demarches, ensuring the help of the EU Heads of Missions for 

additional information about each case concerned. The third kind of action is the human rights 

report prepared by the EU Heads of Missions, with detailed information about the ‘use of death 

penalty and the effect of EU action in this respect’.183 Finally, the fourth kind of EU action we may 

call encouraging the ratification of the relevant international or regional treaties, covenants at all 

possible multilateral and bilateral levels (e.g. in the OSCE and in the UN). 

iii) Minimum Standards 

The third part of the Guidelines is the Minimum Standards Paper, which consists of 15 points and 

like the UN ECOSOC 1984/50. Resolution,184 deals with criminal law provisions, the special 

situations of convicted persons, the process of trial and the executions themselves. Comparing 

the Minimum Standards Paper with the aforementioned resolution, this report finds that the EU 

minimum standards define stricter expectations towards retentionist states: 

 Criminal law: Capital punishment shall not be imposed for non-violent acts (e.g. financial 

crimes, political offences), for drug related crimes, religious practices, expression of 

conscience, sexual relations between consenting adults, and never should never be as an 

unavoidable, mandatory  sentence (i-ii). It also highlights the principle of nulla poena sine 

lege, therefore the death penalty shall never be imposed for a crime for which it was not 

prescribed at the time of the commission (iii). 

 Convicted persons: the EU establishes a broader circle of persons who shall never be 

sentenced to death. Besides the juveniles and pregnant women or new mothers it 

mentions nursing mothers, specifies and broadens the category of mentally ill people 

(‘people suffering from any mental illness or having an intellectual disability’185) instead of 

simply ‘becoming insane’ as in the UN ECOSOC resolution, and expand the moratorium to 

the elderly, too (iv). The EU also protects the rights of civilians, saying that no military 

tribunals shall ‘impose death sentences on civilians under any circumstances’186 (viii). 

 Trial: The EU, as well as the UN ECOSOC, insists that no one should be sentenced to death 

without clear and convincing evidence, and where there is any possible ‘alternate 

explanation of the facts’,187 and prohibits ‘the use of torture to extract guilty plea’188 (v). 

The Paper requires a fair trial, an independent and impartial competent court, adequate 
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legal assistance (vi), the right to appeal to a higher jurisdiction (ix), and when it is 

prerequisite, providing the right to contact a consular representative (vii). The Paper also 

highlights the principle of anti-discrimination, saying that the capital punishment ‘must 

not be applied or used in a discriminatory manner or any ground including political 

affiliation, sex, racial or ethnic origin, religion or belief, disability, age or sexual 

orientation’189 (xv). 

 Execution: Repeating the UN ECOSOC requirements, the Guidelines paper says that 

execution should never be carried out while pending procedures are in progress, at any – 

national, international, regional – level (x), nor should it be carried out ‘in contravention 

of a state’s international commitments’190 (xii), and repeats the right to seek pardon or 

commutation of the sentence (xi). Regarding the circumstances, the EU requires that 

‘consideration shall be given to the length of time spent on death row and the conditions 

of imprisonment after having been sentenced to death’191, because these circumstances 

‘may constitute forms of torture or inhumane or degrading treatment or punishment’192 

(xiii). Focusing on the execution itself, the EU insists that ‘it shall only be carried out so as 

to inflict the minimum possible suffering’193, it shall be carried out neither in public, nor in 

secrecy, or ‘in any other manner intended to further degrade the person facing 

execution’194, and that the ‘family and lawyers of prisoners on death row must be notified 

of details of their executions’195 (xiv). 

As we mentioned before, these are the minimum standards the EU expects retentionist states to 

respect, and if one or more of these standards are endangered or breached by a state, the EU 

reacts with one of its aforementioned actions (general demarches, amicus briefs, etc.). Evaluating 

these standards, we find that these provide a higher level of safeguards than the UN ECOSOC 

resolution, but, as we will see later, based on this EU-US case study, some parts of this Guidelines 

document, including the Minimum Standards Paper, would be recommended for a review. 

c) European Instrument for Human Rights and Democracy196 

According to the EEAS background paper197 (Background: The Death Penalty and the EU’s policy 

on its abolition), the Annual Report on Human Rights and Democracy in the World 2014198 
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(hereinafter: Annual Report 2014), and the EU Annual Report on Human Rights and Democracy in 

the World in 2015 (Thematic Part)199 (hereinafter: Annual Report 2015), the EIDHR has provided 

millions of euros to support NGOs and professional organisations all around the world in the fight 

against the death penalty since 2009. These documents do not contain the precise amounts of 

this contribution, only the report of the European Court of Auditors (EU support for the fight 

against torture and the abolition of the death penalty, Special Report No.9/2015) stated that the 

EU had spent € 17 382 338 in the 2009-2015 period.200 The 2013 background paper reports that 

‘in 2012 the European Commission launched 9 new key initiatives under the EIDHR)’201 and 

supported civil partners worldwide with € 7 million. The new 2015 EIDHR call for proposals also 

‘included a specific lot to support civil society projects fighting against death penalty’.202 Focusing 

on the death penalty, the general objective of this call is ‘to support actions aiming at promoting 

the abolition of the death penalty, the establishment of a moratorium on the death penalty, and 

the restriction of the use of the death penalty’.203 According to the Annual Report 2014, funding 

‘through the EIDHR the EU is the leading donor supporting civil society organizations’ efforts 

towards abolition’.204 The 2008 and 2011 global calls for proposals report that the EIDHR 

supported 8 projects, which were focusing ‘on three main areas of progress: reforming criminal 

codes, respecting the relevant international and regional instruments, and developing a 

conducive environment for further abolition’.205 These projects contain ‘comprehensive 

geographical coverage of countries where the death penalty has not yet been abolished, including 

countries in Asia (China, India, Taiwan, etc.), the Americas (Caribbean countries, the USA), Africa 

(Liberia, Mali, Uganda, etc.), Eastern Europe (Belarus and Russia), and the MENA Region (Jordan, 

Morocco and Tunisia)’.206 

B. Capital punishment in the US 
In order to elaborate the actions and effects of EU efforts in the US against its death penalty 

regulations and practice, we have to review the recent situation, trends and facts in the United 

States. In the first two sections, we overview the cornerstone decisions of the US Supreme Court 

(SCOTUS), the second elaborates the legal, moral and social concerns about the death penalty, 
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and after that the third part summarises the facts and trends about the practice. Finally, the 

paper must elaborate the role of democracy in the retention of capital punishment, because, in 

contrast with EU member states, where due to the international treaties and constitutional 

commitments, this form of punishment cannot be introduced through democratic processes, the 

political system of the US federal states (the role of governors and direct democracy, among 

others) put this topic into the hands of elected officials and voters. 

The death penalty is an available form of punishment in 31 states and also at the federal level for 

the most serious crimes. At the state level, the criminal codes allow for capital punishment to be 

imposed for first degree murders207, while at the federal level, beside this kind of crime the 

criminal code defines a wider circle of crimes, mostly crimes against the legal and social order and 

security of the country (espionage, genocide, treason, aircraft hijacking, killing of a member of 

Congress, an important executive official, or a Supreme Court Justice, etc.).208 

The US Constitution does not prohibit capital punishment but there are two constitutional 

safeguards that restrict its imposition. The Eighth Amendment declares that ‘[e]xcessive bail shall 

not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted’,209 and 

according to this requirement all constitutional debates on capital punishment focus on the ‘cruel 

and unusual punishment’ definition, whether the death penalty is a kind of cruel and unusual 

punishment or not. The other safeguard is the Fourteenth Amendment or so-called Equal 

Protection Clause, which says in its first section that 

[a]ll persons born or naturalized in the United States, and subject to the jurisdiction 

thereof, are citizens of the United States and of the State wherein they reside. No 

State shall make or enforce any law which shall abridge the privileges or immunities 

of citizens of the United States; nor shall any State deprive any person of life, liberty, 

or property, without due process of law; nor deny to any person within its jurisdiction 

the equal protection of the laws.210 

In regard of this amendment, for challenging the constitutionality of the death penalty one may 

usually focus on the arbitrariness of the imposition of capital sentences, the essential differences 

among the retentionist states’ practices, the racial and geographical imbalances, and so on. In the 

next section, the report provides an overview about the contemporary understanding of these 

amendments, based on the jurisprudence of the SCOTUS. 
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1. Landmark cases  

The longest running death penalty moratorium began in the mid-1960s, with the result that from 

1968 to 1977 no executions were carried out at all in the US. This moratorium began as an 

unofficial one in 1968, as a result of a decade-long effort of anti-death penalty movements and 

NGOs. The number of executions had been dropping significantly in the 1960s: while 717 

executions were carried out in the 1950-1959 period, the next decade one can find ‘only’ 191.211 

Different causes led to the beginning of this unofficial moratorium: criminal law reforms in several 

states (abolition of death penalty in general, or of mandatory capital sentences), the growing 

number and longer periods of litigations, and the also growing and intensifying activities of the 

anti-death penalty movements together achieved that no prisoners had been executed since 

1968 (after the record low number of two persons in 1967).212 The landmark Furman v. Georgia 

decision officially maintained this moratorium, although it did not declare capital punishment 

unconstitutional, leaving the door open to future re-regulation of the death penalty. However, 

the Furman decision has not been overruled so far, which means that the revision of the 

constitutionality of the death penalty per se is also an available option for the SCOTUS, which is 

deeply divided on this issue.213 As recent study claims, the future of capital punishment in the US 

to ‘a great deal depend[s] on who replaces Justice Scalia on the Court and when’.214   

a) Furman v. Georgia (1972) 215 

The opening of the modern era in the history of capital punishment in the US began with the 

Furman v. Georgia decision of the SCOTUS in 1972. The court declared that in cases of Georgia 

and Texas, both the processes and methods ‘by which the death penalty was imposed constituted 

cruel and unusual punishment in violation of the Eighth and Fourteenth Amendments’,216 as the 

‘imposition and carrying out of the death penalty in these cases constitute cruel and unusual 

punishment in violation of the Eighth and Fourteenth Amendments’.217 Actually, by this decision 

all death penalty statutes were invalidated in the US, because all of them followed the same rules 

and procedures that Georgia and Texas did. However, the Furman decision did not declare that 

capital punishment is unconstitutional per se, therefore it ‘left open the possibility of a 
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resumption of capital punishment, provided the procedures used minimized arbitrary and 

capricious imposition of the punishment’.218 After Furman, state legislatures modified their 

criminal law systems in two ways:  

First, as a result of Furman, all capital prosecutions are now bifurcated into a guilt 

phase and penalty phase. This change has been instrumental in allowing capital 

defendants to proclaim their innocence while also seeking mercy from the 

imposition of the death penalty. Under pre–Furman unitary trials, it was difficult 

for capital defendants to seek mercy while putting on evidence of innocence. Next, 

Furman has been instrumental in leading to contrition in the types of crimes upon 

which the death penalty may be imposed. Under pre–Furman constitutional 

jurisprudence, crimes such as robbery, burglary, and rape were punishable with 

death. For all practical purposes, post–Furman constitutional jurisprudence has 

limited the imposition of the death penalty to crimes involving a homicide.219 

However, the Furman decision became and remained a reference point for the anti-death penalty 

movement in the US. 

b) Gregg v. Georgia (1976)220 

The moratorium, as a consequence of the Furman decision was lifted in 1976 by the Gregg v. 

Georgia judgement. The court – reviewing the new criminal codes of Georgia – held that ‘the 

punishment of death for the crime of murder does not, under all circumstances, violate the 

Constitution’.221 Although the Eighth Amendment bans ‘the use of punishment that is excessive 

either because it involves the unnecessary and wanton infliction of pain or because it is grossly 

disproportionate to the severity of the crime’,222 capital punishment was accepted by the Framers 

of the Constitution and for the next two centuries as well. Furthermore, ‘retribution and the 

possibility of deterrence of capital crimes by prospective offenders are not impermissible 

considerations for a legislature to weigh in deciding whether the death penalty should be 

imposed’.223 Therefore, a death penalty statute is constitutional, if  

the penalty of death not be imposed in an arbitrary or capricious manner can be met 

by a carefully drafted statute that ensures that the sentencing authority is given 

adequate information and guidance. As a general proposition these concerns are 

best met by a system that provides for a bifurcated proceeding at which the 
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sentencing authority is appraised of the information relevant to the imposition of 

sentence and provided with standards to guide its use of that information.224  

All in all, this decision meant the end of the 10-year-long moratorium from 1967 to 1977, when 

the first execution after Gregg was carried out. 225  Moreover, this decision remained – and is still 

– a landmark for later SCOTUS decisions, because ‘it provided a constitutional blueprint for how 

States could reinstitute capital punishment’,226 it is also important to note that the Gregg decision 

did not overrule Furman. 

c) Atkins v. Virginia (2002)227  

After decades-long debates and criticisms, in this decision the SCOTUS finally held that 

‘executions of mentally retarded criminals are “cruel and unusual punishments” prohibited by the 

Eighth Amendment.’228 The Opinion of the Court stated that ‘mentally retarded persons should be 

categorically excluded from execution’,229 because, as the Gregg decision held that although 

retribution and deterrence are acceptable purposes served by the capital punishment, ‘[u]nless 

the imposition of the death penalty on a mentally retarded person measurably contributes to one 

or both of these goals, it is nothing more than the purposeless and needless imposition of pain 

and suffering, and hence an unconstitutional punishment’.230 

The report highlights that the opinion of the court was based not only on the Eighth Amendment, 

but also on the already existing statutes and constitutional provisions of several states of the US, 

where the execution of mentally ill or disabled persons were already prohibited. In respect of the 

aim of this study, it is also very important to note that the EU took part in this decision, filing an 

amicus curiae brief which was respected and taken into account in the decision.231 This amicus 

brief concluded that ‘[t]here is growing international consensus against the execution of 
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persons with mental retardation’232, emphasising that the US is the only ‘jurisdiction in the 

Western Hemisphere permitting the execution of the mentally retarded’.233 The EU’s 

argument was based on two reasons. The first is the aforementioned international consensus 

among nations against the execution of mentally retarted defendants, and the second is that 

‘international norms and standards establish the impropriety of the execution’ of these 

people.234 Thus, the EU proposed to respect and follow the already existing international 

standards and practice.  

d) Roper v. Simmons (2005)235 

According to Justice Stevens, a ‘shameful practice’ of the capital punishment system in the US 

was abolished in 2005 with the Roper decision: the execution of juvenile offenders.236 This 

decision, for which also record number of amicus curiae briefs were filed (2 for supporting the 

prosecutor, 16 for supporting the defendant), finally held that ‘[t]he Eighth and Fourteenth 

Amendments forbid imposition of the death penalty on offenders who were under the age of 18 

when their crimes were committed’.237 

Christopher Simmons was 17 years old when he committed his crime (murder), and the jury, 

finding him guilty, sentenced him to death. Simmons filed a State habeas petition with the 

Missouri Supreme Court, arguing that ‘the Eighth Amendment of the federal Constitution 

prohibited executing individuals who committed capital offenses while under eighteen years of 

age’.238 The State Supreme Court decided in favour of Simmons and imposed a sentence of life 

imprisonment instead of the capital sentence. The SCOTUS upheld this decision, and held that the 

Eighth Amendment bars executing a person who was under the age of eighteen when s/he 

committed a capital crime. Furthermore, the Roper decision overruled two prior Supreme Court 

decisions – Stanford v. Kentucky, 492 U.S. 361 (1989) and Thompson v. Oklahoma, 487 U.S. 815 

(1988) - that allowed the death penalty for capital offences to be imposed on offenders above 16 

years old.239 Among the record number of amicus briefs we find the EU’s opinion, like in the 

Atkins case.240 In its amicus curiae brief, the EU’s argument concluded that  
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[t]here is wide agreement within the international community against the 

execution of juveniles under the age of 18 at the time of their offenses. This 

consensus is evidenced by the practices of the overwhelming majority of nations; 

provisions of international law including treaties to which the United States is a 

party; and the positions of States before international bodies.241 

This argument was based on the international norms and standards that prohibit the execution of 

juvenile offenders (the ICCPR, the CRC and the abovementioned UNGA Resolution 1984/50.), and 

that this practice is ‘contrary to the practice of virtually all nations’.242 

e) Baze v. Rees (2008)243 

The Baze v. Rees case can be seen as an opening of a new era, when the SCOTUS began to focus 

not on the death penalty in general, but on the lethal injection method itself. The petitioners 

asserted that the lethal injection protocol of the Commonwealth of Kentucky violates the Eighth 

Amendment, but the state trial court found (and the Kentucky Supreme Court affirmed) that 

‘there was minimal risk of various of petitioners’ claims of improper administration of the 

protocol’,244 therefore the protocol does not violate the Eighth Amendment because ‘it does not 

create a substantial risk of wanton and unnecessary infliction of pain, torture, or lingering 

death’.245 The SCOTUS upheld this decision, based on the following arguments. Clarifying the 

meaning of cruel and unusual punishment, the court held that, ‘an execution method must 

present a “substantial” or “objectively intolerable” risk of serious harm. A State’s refusal to adopt 

proffered alternative procedures may violate the Eighth Amendment only where the alternative 

procedure is feasible, readily implemented, and in fact significantly reduces a substantial risk of 

severe pain.’246 In this respect, as capital punishment is constitutional, and ‘because some risk of 
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pain is inherent in even the most humane execution method, if only from the prospect of error in 

following the required procedure, the Constitution does not demand the avoidance of all risk of 

pain’. Moreover, the court held that the Eighth Amendment bans the ‘punishments of torture (…) 

and all others in the same line of unnecessary cruelty’,247 in other words, when the pain and 

suffering comes from intentional acts.248 Furthermore, an execution under Kentucky’s procedures 

would be humane and constitutional if performed properly, petitioners claim that there is a 

significant risk that the procedures will not be properly followed—particularly, that the sodium 

thiopental will not be properly administered to achieve its intended effect—resulting in severe 

pain when the other chemicals are administered. Subjecting individuals to a substantial risk of 

future harm can be cruel and unusual punishment if the conditions presenting the risk are ‘sure 

or very likely to cause serious illness and needless suffering’, and give rise to ‘sufficiently 

imminent dangers’.249 Finally, the court said that ‘[p]etitioners have not carried their burden of 

showing that the risk of pain from maladministration of a concededly humane lethal injection 

protocol, and the failure to adopt untried and untested alternatives, constitute cruel and unusual 

punishment’.250 The Baze decision has remained as a standard for other cases where the 

constitutionality of the lethal injection protocols is at stake.  

f) Glossip v. Gross (2015)251 

Prior to an elaboration of this last decision, we must add that this SCOTUS decision was passed 

after many botched lethal injection executions, which shocked not only the citizens of the US, but 

the world as well. Many articles, news bulletins, interviews and reports dealt with the terrifying 

details of the executions of Michael Lee Wilson (Oklahoma, January 2014), Clayton Lockett 

(Oklahoma, April 2014), and Joseph Wood II (Arizona, July 2014), among others.252 Focusing again 

on the lethal injection method, the Glossip case could have meant a cornerstone for the 

abolitionist movements, but the SCOTUS held otherwise, again.253 

In this case, Oklahoma death-row inmates claimed that ‘the use of midazolam violates the Eighth 

Amendment. Four of those inmates filed a motion for a preliminary injunction and argued that a 

500-milligram dose of midazolam will not render them unable to feel pain associated with 

administration of the second and third drugs’.254 But the District Court denied the motion, holding 
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that ‘the prisoners failed to identify a known and available alternative method of execution that 

presented a substantially less severe risk of pain’,255 and that they ‘failed to establish a likelihood 

of showing that the use of midazolam256 created a demonstrated risk of severe pain’.257  

However, the SCOTUS upheld that ‘[p]etitioners have failed to establish a likelihood of success on 

the merits of their claim that the use of midazolam violates the Eighth Amendment’.258 Also, the 

court said that ‘petitioners failed to establish that any risk of harm was substantial when 

compared to a known and available alternative method of executions’.259 Moreover, ‘petitioners 

have suggested that Oklahoma could execute them using’260 a drug other than midazolam but 

‘the District Court did not commit a clear error when it found that those drugs are unavailable to 

the State. Petitioners argue that Eighth Amendment does not require them to identify such an 

alternative’261 but the aforementioned Baze decision ‘made clear that the Eighth Amendment 

requires a prisoner to plead and prove a known and available alternative’.262 

In sum, the report finds that although the Supreme Court provides safeguards and immunity for 

some social groups with special vulnerabilities like juvenile offenders or persons with mental 

illness or disabilities, when it comes to capital punishment, and in regard of its highly critical and 

troubled methods, the court upholds that these elements do not violate the constitutional 

requirements of the Eighth and Fourteenth Amendments. This report notes that these decisions 

were not unanimous, and the dissenting opinions regularly raise the question of the 

constitutionality of capital punishment itself. 

2. Further concerns against the death penalty 

After interpreting the jurisdiction of the SCOTUS, this section presents an overview of the most 

important arguments against the death penalty in the contemporary US. The arguments of the 

leading NGOs, professional experts (legal, medical and pharmaceutical professionals) and 

academic scholars regularly focus on the legal, moral and social concerns and consequences, 

which undermine and eliminate the effectiveness of capital punishment.   
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a) Legal concerns 

First of all, every anti-death penalty NGO, expert and dissenting SCOTUS judge underlines that 

capital punishment is cruel and inhumane. Although attempts have been made to eliminate this 

concern with the so-called safe and painless method of lethal injection (which has, as such, been 

upheld by the SCOTUS so far, see the Baze and Glossip cases), the facts demonstrate that it may 

cause strong physical pain and extreme suffering to the inmate, as is plain to see when one sees 

the botched executions.263 As Justice Kozinski, the judge of the U.S. Court of Appeals for the 9th 

Circuit wrote in 2014 in the case of Joseph Woods III, two days before his botched execution by 

lethal injection, 

[u]sing drugs meant for individuals with medical needs to carry out executions is a 

misguided effort to mask the brutality of executions by making them look serene and 

peaceful—like something any one of us might experience in our final moments. But 

executions are, in fact, nothing like that. They are brutal, savage events, and nothing 

the state tries to do can mask that reality. Nor should it. If we as a society want to 

carry out executions, we should be willing to face the fact that the state is committing 

a horrendous brutality on our behalf. If some states and the federal government wish 

to continue carrying out the death penalty, they must turn away from this misguided 

path and return to more primitive—and foolproof—methods of execution. The 

guillotine is probably best but seems inconsistent with our national ethos. If we, as a 

society, cannot stomach the splatter from an execution carried out by firing squad, 

then we shouldn’t be carrying out executions at all.264 

Two days after Kozinski’s dissent was published, Thomas Wood finally died after a record, 2-hour-

long period of suffering during his lethal injection execution.265 

The American Civil Liberties Union (ACLU) summary underlines that capital punishment is cruel 

and unusual not only because it causes suffering and pain but also because it is 

a relic of the earliest days of penology, when slavery, branding, and other corporal 

punishments were commonplace. Like those barbaric practices, executions have no 

place in a civilized society. It is unusual because only the United States of all the 

western industrialized nations engages in this punishment. It is also unusual because 
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only a random sampling of convicted murderers in the United States receive a 

sentence of death.266 

The lack of national consensus also strengthens the argument about the unusual pattern of 

capital punishment.267 Furthermore, the patterns of racially biased jurisdictions and the failure of 

safeguards are also important and well-known concerns and arguments against the death 

penalty. 268 

Moreover, although one of the main criticisms of the Furman decision was the arbitrariness of 

death sentences, studies show that this feature has not disappeared so far.269 This arbitrariness 

violates the due process of law, as does irreversibility. As this report highlights below, more than 

150 persons were released from death row because of their innocence, which is approximately 

ten per cent of the number of executed inmates. In this respect, the execution itself violates and 

denies the due process of law, because the execution de facto finishes all possible appeals or 

other legal procedures.270 The special circumstances of death row facilities (23 hours of solitary 

confinement per day, among others) also raise the concern of torture and inhumane, degrading 

treatment. Finally, the current policy of many retentionist states of keeping the exact data of the 

execution method and the compilation of the lethal drugs secret also raises legal concerns.271 

Studies – and many state court rulings say that the state statutes that allow the state (correction 

department, penitentiary facilities, etc.) to keep the details of the execution and the name of 

lethal injection drugs, as well as the names of the pharmaceutical enterprises from which the 

states buy the drugs secret, violate the Eighth and the Fourteenth Amendments.272  

b) Moral concerns 

Among the many moral concerns and arguments against death penalty, one may mention the 

role of punishment in deterrence. In this respect, all studies, reports and statistical data show that 
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the capital punishment has no effect at all on lowering the number of first degree murders. On 

the contrary, the numbers show that the states with the highest rates of murders (and crime) are 

the retentionist states.273 Furthermore, the length of time from the first trial to the execution 

takes dozens of years, if not decades. This length does not ‘provide meaningful redress for 

victims’ families’,274 moreover, as ACLU cites, ‘many murder victims do not support state-

sponsored violence to avenge the death of their loved ones’.275 

Discussing the moral concerns, this paper underlines that the existence of capital punishment 

puts a great burden to the community of medical professions. Nurses, physicians and pharmacists 

must face the moral and professional challenges and consequences of their participation or 

absence in/from executions. As many of the relevant studies state,276 the participation of medical 

assistance in the executions would and could be the safeguard against botched executions, but all 

national medical associations prohibit their members this kind of professional practice,277 

although the ethical codes of these associations are not legally binding. But, after many botched 

executions this question emerges in two ways. Firstly, in regard of the participation itself, a 

professional medical presence could probably prevent the failures of the preparations of the 

execution (IV implementation, preparation and compilation of the needed drugs), and secondly, 

even if professionals did not make these preparations, in the event of any failures during the 

execution process they could intervene, stopping the failures. In a moral context, this is the 
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challenge of choosing between the two imperatives of medical ethics in the Hippocratic Oath: do 

no harm or ease the suffering?278 

Due to these professional ethics codes and regulations, the US death penalty system has to face 

another obstacle: the role and legal situation of compounding pharmacies. Since around 2010, 

more and more US drug companies and pharmacists have refused to provide the needed drugs 

and professional assistance to the state penitentiary institutions and foreign supplies are almost 

unavailable, too. Solving the problem of the drug shortage, new, so-called compounding 

pharmacies have appeared offering to provide the drugs for lethal injections. According to DPIC, 

these ‘compounding pharmacies do not face the same approval process for their products that 

large manufacturers face, leading to concerns about the safety and efficacy of their products’.279 

These enterprises are unregulated by the US Food and Drug Administration (FDA) and the FDA 

does not approve their products. State supreme courts and the FDA prohibited the use of the 

drugs purchased from these compounding pharmacies, which also led to de facto temporary 

moratorium on the death penalty in some states (Ohio, Oklahoma, Texas, Georgia).  

c) Social concerns 

Many studies demonstrate that the fiscal consequences of the capital punishment mean a great 

burden on the states’ budgets. The special circumstances of death row incarcerations, the lengthy 

trial periods and the decade-long stays on death row imply that one of the most important 

arguments for the death penalty (that it costs less than life imprisonment without parole) is not 

valid anymore. As a new study highlights, the emerging costs of capital punishment led several 

policy makers (state legislatures and governors) who had supported the death penalty in the past 

to switch to the anti-death penalty side.280 

Another aspect of social concerns refers to the role of the US in the international community and 

its isolation because of the death penalty.281 This concern has a general focus on US foreign 

relations: the world’s greatest democracy, the ‘City upon a Hill’ can neither act sincerely nor can it 

be respected as the greatest defender of human rights if it violates the most fundamental human 

right (life), does not ratify the most fundamental human rights documents and if therefore its 

courts hardly follow and respect the current international standards. However, besides this 

general focus, scholars and journalists regularly call attention to special death penalty cases, for 

instance, when US courts do not provide consular assistance for foreign nationals or US citizens 
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with dual citizenship. According to the available data, 32 foreign nationals were executed since 

1977, 5 persons died in custody – all but one of them were not informed about their consular 

rights,282 a violation that may jeopardise not only the international partnerships of the US, but 

also the basic rights of US nationals abroad, as many studies and articles have pointed out. 

3. Current state of capital punishment: the facts 

In 2016, 31 states and the federal state uphold the capital punishment. 19 states283 and the 

District of Columbia abolished the death penalty in their criminal codes – 7 of them after the 

millennium. Since the Gregg decision, which ended the moratorium on executions in 1976, 10 

states decided in favour of abolition, so in this respect, the last 16 years can be seen as the most 

efficient term, because no other decades show this high number of abolitions. 

a) Executions, death sentences, death row inmates 

According to reports on US practice,284 from 1977 to 2016 (July), 1437 executions, including 16 

women and 22 juvenile offenders were carried out, and 156 inmates were exonerated from death 

row because of evidence of their innocence.285 In January 2016, 2943 people, including 55 

women, were on death row, while in the first half of 2016 14 inmates were executed, which is the 

lowest number since 1992 and the same as in 2015.286 The greatest number of executions were 

carried out in the 1992-2009 period, when – with the exception of 1996 (45), 2007 (42) and 2008 

(37) – more than 50 executions were carried out per year (one person per week on average). The 

number of states where executions are carried out drops almost every year and shows a regional 

disparity: since 1977, 1170 executions were carried out in the South (and 46% - 538 – only in 

Texas), 178 in the Midwest, 85 in the West and 4 in the Northeast.  

As the number of executions dropped from 2009, the number of death sentences did, too: the 

peak-year was 1996 with 315 death sentences, while in 2015, 49 capital sentences were handed 

down, which is two-thirds of the 2014 number.287 It is worth adding, that out of 32 retentionist 
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states 18 did not impose any death sentences in 2015.288 Just like executions, death sentences 

show a regional disparity: while in the 1990s the highest number of death sentences were handed 

down in Texas and California (with more than 40 death sentences per year), in 2015 California 

(14), Florida (9) and Alabama (6) led the list of imposed death sentences. However, there is no 

clear and direct correlation between the number of death sentences and executions: although 

the state of Georgia has not imposed any death sentences since 2015 (and only one in 2014)289, 

and the state has ‘only’ 73 death row inmates, the number of executions did not drop 

significantly there (only in this first seven months 6 executions were carried out of the national 

total of 15, 5 in 2015, 2 in 2014, 1 in 2013, 4 in 2011). And vice versa, California has the highest 

number of death row inmates and death sentences, but since 1992 the state has executed ‘only’ 

13 prisoners. 

According to the ACLU and DPIC reports, we must highlight that the impositions of death 

sentences show a racial disparity: ‘although approximately 49% of all homicide victims are white, 

77% of capital homicide cases since 1976 have involved a white victim’.290 Another comparison 

clearly points out the racial bias of death sentences: if we look at interracial murders, we find that 

31 white inmates were executed for a capital offence against a black victim, while more than 

950% (!) more, 297 black offenders were executed for the homicide of white victims.291  

Analysing the data on the death row population, we also find racial and regional imbalances: 44% 

of them are white, 43% are black, 10% are Hispanics, however the ratio of blacks in US society is 

12.6%, while the ratio of people with Hispanic or Latino origin and race is 16.3%.292 The highest 

number of death row inmates is in California (743),293 while the lowest (1 person) is in Wyoming 

and in New Hampshire. The US Government and the US Military as well as 33 states maintain 

death rows; in New Mexico, where capital punishment has been abolished since 2009, this action 

was not retroactive, therefore two men who were sentenced to death remain on death row. 
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Furthermore, the average length of staying on death row has been rising year by year since 1984: 

from 6 years and 2 months in 1984 it rose up to 15 years and 2 months in 2013.294 

As reasons for this general drop in the number of executions and death sentences, Tabak 

underlines the following:  

 criminal reform: introduction of life imprisonment without parole (LWOP) as an 

alternative form of punishment (Texas); 

 trial phase: improvements in defendants’ representation and investigations (Virginia, 

Texas), change in district attorney (Louisiana); 

 problems around the method of executions: lethal injection controversies since 2010 

(Tennessee, Alabama, Oklahoma, Ohio, Kentucky, Texas, Arizona, Missouri, Florida, 

among others). 295 

The report adds another reason: the growing number of stayed executions since 2010. 

Elaborating the DPIC database, we found that in the 2010-2016 term, 313 stays were ordered out 

of which 30 were finally lifted and therefore those executions were carried out (Figure 3).  

Figure 4: Stayed executions in the US 1 

 2010 2011 2012 2013 2014 2015 2016 

Stays (n) 37 43 47 34 51 72 32 

Executions after 

stays (n) 
4 9 8 4 4 1 0 

b) Execution methods and recent developments 

There are 5 different methods of execution in the US: lethal injection (32 states and the federal 

level), electrocution (8 states), gas chamber (5 states), hanging (3 states) and firing squad (2 

states), however the primary method is lethal injection in all 32 retentionist states and at the 

federal level.296 According to the DPIC database, the huge majority of executions – 1262 (88%) – 
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were carried out by lethal injection since 1977.297 As we will see below, in the last 6 years, the 

concerns around the lethal injection method, and the outrage of the botched executions led to a 

growing attention on this method in US media and society. In this respect, the report underlines 

that the export ban regulation of the EU is the most important and primary reason for this 

growing attention, as the report elaborates in the C. part of this chapter. 

Originally, ‘Oklahoma was the first jurisdiction to provide by statute for execution by lethal 

injection. It did so on May 10, 1977. The first State to actually execute a prisoner by lethal 

injection was Texas. It did so on December 7, 1982, when Charlie Brooks became the first inmate 

to die by lethal injection’.298 For a long time, it was basically a compilation of 3 different drugs: the 

first is a strong anaesthetic and sedative drug (sodium thiopental or some barbiturate derivative) 

‘that induces a deep, comalike unconsciousness when given in the amounts used for lethal 

injection’,299 while the second ‘inhibits all muscular-skeletal movements, and, by paralyzing the 

diaphragm, stops respiration’, then the final, third drug ‘interferes with the electrical signals that 

stimulate the contractions of the heart, inducing cardiac arrest’. This three-drug cocktail worked 

until 2010-2011, but as the states ran out of the sodium thiopental, they altered it to 

pentobarbital, which was used before only for animal euthanasia.300 However, from 2011, the 

retentionist states have had to face the lack of pentobarbital, too, because of the EU export ban 

and the intensifying resistance of US pharmaceutical companies. From this date, executioners 

report on difficulties because of a shortage of the needed drugs. This situation led some states, 

like Ohio or Oklahoma, to instigate a temporary adjournment of executions, while other states, 

like Nebraska or Virginia tried to purchase the needed drugs in secret from abroad. Another 

group of states has begun to modify their execution processes, but sometimes these steps led to 

experiments with drugs not used before for executions, and, as it was presupposed by the 

protesting NGOs and the inmates themselves, these attempts led to botched executions as well. 

Another way of lethal injection is a one-drug process, based on a large dose of the 

aforementioned sodium thiopental or pentobarbital – but because of the shortage of these drugs, 

this process also seems infeasible. 

According to the witnesses of the executions, anti-death penalty NGOs, experts, lawyers and 

physicians, the whole procedure of this kind of executions is quite inhumane: the inmate is 

strapped to an execution gurney, cannot move his/her legs, arms and head, but in botched 

executions, has to endure and suffer for minutes, or in some cases, for hours, without any help or 
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relief of his/her pain. However, the Encyclopedia on Capital Punishment states that through the 

3-drugs method, ‘[w]hen done properly, death by lethal injection is not painful and the inmate 

goes to sleep prior to the fatal effects’301 of the second and third drugs.  

Thus, this problem of the shortage or lack of drugs led to a growing number of stayed executions 

because of the problems around lethal injection. Amending Table 1 with the number of stayed 

executions due to the problems around lethal injections, one may find that since 2014 a rising 

rate of executions have been stayed due to this reason, and this may also mean that the EU 

export ban slowly but surely may register a partial success (Figure 4).  

Figure 5: Stayed executions in the US 2 

 2010 2011 2012 2013 2014 2015 2016 

Stays 37 43 47 34 51 72 32 

Executions after stays 4 9 8 4 4 1 0 

Stays due to lethal injection 
method problems 

7 8 4 3 16 32 13 

4. The challenge of democracy: the tyranny of the majority? 

Elaborating the situation of capital punishment in the US, we must add another important reason 

behind the existence of this form of punishment: the role of democracy. As we explained before, 

the upholding of death penalty is a matter of an ongoing constitutional debate, but at state level 

this is also a subject of the executive and legislative powers.  

On the one hand, as in the case of presidential candidates at the federal level, all governors must 

clear their positions regularly on death penalty, and in this respect, the death penalty is ‘a hot 

button issue on which many voters would decide how to cast their vote’.302 Furthermore, as the 

right to grant clemency or commute the death sentence to another punishment (usually to life 

imprisonment without parole) belongs to the governor, s/he takes into account how the voters 

judge his/her decisions when his/her re-election is at stake. In this respect, it is understandable 

why southern states execute many more people than others: because the electorate itself is also 

more pro-death penalty and the governors (and the juries, and the attorneys, who are also 

elected officials, just like the judges of the supreme courts, etc.) hardly risk their seats as long as 

the huge majority of the voters support capital punishment. 

On the other hand, we must also see that in some cases the existence of the death penalty is in 

the hands of the voters. Since 1912, when Oregon and Ohio put the question of the death penalty 
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on a ballot, voters have decided 30 times about it through different kinds of popular votes 

(legislative referendums, initiatives, constitutional amendments). In these November elections, 

voters will find questions about the death penalty on their ballot paper in four states: California, 

Michigan, Nebraska and Oklahoma. 

In California, 4 years ago another initiative on abolition was put to the voters, who voted against 

it, maintaining capital punishment. Now again, another initiative is on the ballot about 

abolition.303 

In Michigan, the constitutional amendment is about reintroducing the capital punishment in the 

case of first degree murder of peace-officers (policemen) or correction officers. The report 

emphasises that Michigan was the very first abolitionist state in the USA in 1847, so this 

amendment introduced by the Michigan State Legislature would mean an enormous defeat for 

the anti-death penalty forces.304 

In Nebraska, the state legislature (the only unicameral state legislature in the US) abolished the 

death penalty in 2015 by passing Bill 268, and overturned the governor’s veto, but as the I&R 

rules provides, at least 5 per cent of the registered voters may launch a veto referendum. If the 

voters support this initiative in November, it will mean that the abolition passed by Nebraska 

State Senate will be repealed by the electorate. But if the veto referendum fails, that means that 

Nebraska will be the 19th state in the US that abolished the death penalty.305 

Finally, the constitutional amendment in Oklahoma would reinforce the death penalty, ensuring 

that all execution methods would be available; however it would maintain the prohibition of cruel 

and unusual punishment.306  

As we can see, democratic institutions and procedures play a great role: the existence of capital 

punishment is not only a question of human rights and the level of a country’s enlightenment or 

modernity but also a question of public conscience and support. As late Justice Scalia wrote in his 

concurring judgment in the Glossip v. Gross case, 

Time and again, the People have voted to exact the death penalty as punishment for 

the most serious of crimes. Time and again, this Court has upheld that decision. And 

time and again, a vocal minority of this Court has insisted that things have “changed 

radically,” post, at 2, and has sought to replace the judgments of the People with 

their own standards of decency. Capital punishment presents moral questions that 
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philosophers, theologians, and statesmen have grappled with for millennia. The 

Framers of our Constitution disagreed bitterly on the matter. For that reason, they 

handled it the same way they handled many other controversial issues: they left it to 

the People to decide.307 

Although this understanding of the constitutionality of the death penalty is not common in the 

US, one cannot ignore that this kind of democracy-argument is as much an important part of legal 

debates as the abovementioned definition debates on cruel and unusual patterns of the capital 

punishment. 

C. The EU in the US: actions, influences, effects 
In this part, the report summarises and evaluates the actions of the European Union against the 

capital punishment system of the US. The FRAME Deliverable No. 6.1 defines various tools and 

instruments that the EU can use in its external relations.308 It has collected, summarised and 

elaborated the fundamental EU Documents (see above, section A.), and the available sources of 

the EU’s activities in the US (mainly of the Delegation of the European Union to the United 

States), this report found that the presence of the European Union in the fight against death 

penalty in the US is grounded in 3 different tools and instruments. The first is, according to Frame 

6.1, the targeted instrument, namely the financial support of the EIDHR, provided for US NGOs.309 

The second tool belongs to the category of public criticism: those demarches, letters and 

resolutions, which, according to the EU Guidelines on Death Penalty, call attention of the decision 

makers and society to the developments (abolition of capital punishment), express the concern of 

the EU when a moratorium on executions is broken, or apply for clemency in cases of upcoming 

executions.310 The third and most effective tool is the sanction (or restrictive measure): the eleven 

years old export ban granted by the Regulation 1236/2005 on trade in goods that can be used for 

capital punishment or torture to ensure improved implementation.311 As we will see, the impacts 

of this export ban are probably the most effective and apparent for the public, even if the legal 

consequences of the export ban, namely the shortage of lethal injection drugs have not yet led to 

abolition. 

Although these three different forms of EU actions are hardly comparable, this paper elaborates 

them in two ways, in regards of visibility and effectiveness. Under visibility (or publicity) this 

paper points to the publicity of EU support or actions, whether the role of EU in the actual case is 

public and transparent or not. Therefore, this research of visibility was based on a content 
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analysis of the following: US national and state-level media, SCOTUS decisions, national and state-

level governmental documents, NGOs’ statements, documents and reports. The author 

researched whether the EU’s actions in the US, namely the targeted instruments, the individual 

demarches and the export ban-related issues received any publicity in these surfaces or not. 

Under effectiveness the report researches whether the EU’s actual step has got any effect to the 

abolition or moratorium on death penalty (for instance, in cases of demarches). This means that 

the author checked the outcome of every available individual demarche sent by the EU (had the 

execution been carried out or not, and had the courts/governors/parole boards replied/referred 

in any way to the joint demarche or communication or not). Also, the report analyses the factual 

effects and consequences of the EU’s export-ban policy on lethal injection drugs when it 

summarises the developments, challenges and alterations of the US execution practice of the last 

six years.  

1. Targeted instruments 

As the report stated before (Section A. 1. b.), the EIDHR provides millions of euro every year for 

civil society organisations and other partners for strengthening the fight against the death penalty 

worldwide. Unfortunately, the available data and information about the amount of the share of 

this fund to the US NGOs is very limited.  

The EU Annual Report on Human Rights and Democracy in the World (hereinafter: Annual Report 

2014) says that in 2014, 

the EU continued its dialogue with civil society organisations, including through 

involvement in events on topics such as the death penalty in the USA (to mark the 

World Day Against the Death Penalty), the US landmine policy review, the situation of 

women and EU-US cooperation on democracy support. As regards financial 

cooperation, two projects in support of the abolition of the death penalty continued 

in 2014 under the EIDHR.312 

More precise data were published in a 2014 paper says that 

the EU awarded $ 4,8 million since 2009 to seven organizations to combat the death 

penalty in the United States, including such leading abolitionist NGOs as the Death 

Penalty Information Center; the National Coalition versus the Death Penalty; 

Reprieve; Witness to Innocence; and Equal Justice USA. In addition, the EU funded 

American Bar Association efforts to assess the standards used in the application of 

the death penalty in individual states. 313 
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According to the European Court of Auditors (ECA), the EU provided 3.14 million euro to US NGOs 

in the 2007-2013 period (Figure 5).314 

Figure 6: EIDHR support against the death penalty in the US 

Beneficiary Project Grant (euro) 

Murder Victims’ Families for 
Human Rights 

Voices of victims against the death 
penalty 

485 615.65 

The National Coalition to 
Abolish the Death Penalty 

The National Coalition to Abolish 
the Death Penalty intensive 

assistance program 
305 060.86 

Witness to Innocence American DREAM campaign 374 944.62 

American Bar Association 
The death penalty assessment 
project: toward a nationwide 

moratorium on executions 
708 162 

Death Penalty Information 
Center 

Changing the course of the death 
penalty debate: a proposal for 

public opinion research, message 
development, and 

communications on capital 
punishment in the US 

193 443 

Witness to Innocence Eyes wide open 850 032.14 

Equal Justice USA Inc 
Corporation 

Breaking barriers: engaging new 
voices to abolish the death 
penalty in the United States 

495 014.31 

 

The ECA Report contains two specific statements on the impact of EU support for US NGOs: the 

first says that ‘a project in the United States enabled local civil society organisations in two states 

to develop a fundraising plan in order to ensure their financial sustainability. Both affiliates 

became financially sustainable, without funding from the coordinating organisation at national 

level’.315 The second specific finding states that ‘a project that sought to strengthen organisations 

that fight against the death penalty in two states in the United States had some impact, albeit far 

from the extent expected’.316 In their reply, the Commission and the EEAS referred to the 

moratorium on capital punishment introduced in Pennsylvania as a success, declaring that ‘[o]ne 

of the decisive arguments put forward by the governor in its decision is the Pennsylvania Death 

Penalty Assessment produced by the American Bar Association’.317 

                                                           
314 

 European Court of Auditors, Special Report EU support for the fight against torture and the abolition of 
the death penalty, 9/2015, 42 
<http://www.eca.europa.eu/Lists/ECADocuments/SR15_09/SR_TORTURE_EN.pdf> accessed 25 July 2016  
315 

 ibid 25 
316 

 ibid 22  
317 

 ibid 52 

http://www.eca.europa.eu/Lists/ECADocuments/SR15_09/SR_TORTURE_EN.pdf


FRAME Deliverable No. 6.5 

74 
 

However, looking for the visibility of EU support and checking the websites of these organisations 

and the news on their activities one cannot find any references to the EU. The same is true in the 

case of EIDHR and the European Delegation to the US: although one may find the key objectives 

and commitment toward the abolition of the US death penalty system, the actual actions and 

possibilities (EIDHR funds, for instance) and the list of funded NGOs are not available. This, of 

course, does not mean that the targeted actions and support of the EU are useless; but this 

report finds that the presence and actual effects of the EU in this regard is almost totally invisible. 

Only a narrower circle of newspapers and websites noted that the above-mentioned projects 

were funded partly by the EU.318 

2. Public criticism 

The most frequently used tool of EU actions in the US against death penalty is the public criticism, 

namely those demarches, letters, declarations and humanitarian appeals which have been sent 

by the Head of Mission of the EU Delegation to the US, sometimes by the European Parliament 

and also sometimes by the EU Presidency. These documents are available on the website of the 

EU delegation from the millennium, providing an opportunity to an extended and deep 

analysis.319  

a) The EU’s voice in the US  

Summarising the available documents of the last 19 years (Figure 6), the report finds that the 

number of EU actions rose and fell together with the number of executions and that the huge 

majority of the released official documents were demarches in individual cases for preventing 

executions.  

Figure 7: EU public communications in the US against death penalty 
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All individual demarches were written because of some violation of the EU Minimum Standards, 

in the following distribution: 

 in the first years, from 1998 to 2005, the EU sent individual demarches for saving the life 

of juvenile inmates: only one was respected, a letter to Missouri Governor Holden in 

2002, in the Missouri v. Christopher Simmons case321. Simmons’ execution was stayed in 

2002, and in 2005 the SCOTUS upheld the aforementioned Roper c. Simmons decision on 

the prohibition of the juvenile death penalty.322 

 another part of the individual demarches and letters by the EU Delegation and the 

current EU Presidencies argued for stays of execution for those convicted persons who 

suffer from some kind of mental illness or mental disability. As of 2016, only a few of 

them have been saved out  of dozens, like George Banks (Pennsylvania, demarche sent in 

2010) or Scott Panetti (Texas, 2004, the last stay was sentenced in 2014). 

 In some cases the EU has called the attention of state courts and governors to the 

violation of the right to consular consultation during the arrest or trial phase, and has 

called on the governors/parole boards/courts to commute the capital sentences to 

another sentence. According to the EU Delegation archives and the state penitentiary and 

other database, only Oswaldo Torres’ sentence was finally commuted to LWOP by the 

Oklahoma governor in 2004.323  

b) Patterns of the EU’s direct actions 

Elaborating the 19-year-long practice of EU demarches, this paper finds five important features in 

the public criticism policy of the EU. First, the EU seems to follow the trend on capital punishment 

practice in numbers: as the number of executions drops, the number of EU demarches does, too. 

Second, in the different periods of the last two decades, the EU’s actions focused on different 

kinds of death penalty cases, and sent demarches at different rates in favour of juvenile 

offenders, mentally ill or disordered prisoners, foreign nationals, and so on. Third, according to 

the Death Penalty Archive of the EU Delegation, the EU put the case of some convicted persons 

more than once, while many others were never mentioned or any EU attempts made to save 
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them from execution. Fourth, although the Guidelines states that the EU acts every time when 

the Minimum Standards are threatened, one may find that this policy is only partly fulfilled by EU 

actors. For instance, in the abovementioned case of Cameron Todd Willingham, many experts and 

reports stated already during the trial that the investigation and the indictment did not provide 

clear and convincing evidence; however, the EU did not send any message to the governor of 

Texas in order to save Willingham’s life. Another example may be the case of Nebraska: although 

the EU usually welcomes a moratorium on, or abolition of the death penalty ordered by 

governors or passed by state legislatures, this was totally missed in the case of Nebraska in 2015. 

The EU missed the opportunity to welcome the abolition of capital punishment and the overturn 

of the governor’s veto by the Nebraska State Senate and also missed the opportunity to comment 

on the veto of the governor. In sum, these cases indicate that the EU’s practice seems 

inconsistent in regard of the Guidelines’ requirement. Fifth, although in the last two and half 

years the greatest attention of US society and the international community has been focused on 

the botched executions, the EU raised this concern only in a few cases in the 2014-2016 period, 

and its declarations were mainly ex post, although in some cases it would have been appropriate 

to send a demarche before the execution. An example of this finding is Clayton Lockett’s case in 

2014. Although in January 2014 a botched execution was carried out in Oklahoma due to a failed 

compilation and the use of midazolam, Clayton Lockett’s execution was scheduled for and carried 

out on 29 April 2014 in the same way as the former execution. Many newspapers reported about 

that botched execution, and the last minute legal concerns, and state secrecy around the lethal 

injection drugs. These facts and reports would have provided enough information for 

demonstrating the violation of the EU’s Minimum Standards, but no EU actors intervened for a 

stay or clemency for Mr Lockett. HR/VP Catherine Ashton made a statement324 only after the 

publication of the horrifying details of Lockett’s execution.325 One cannot state that an 

intervention (demarche) by the EU would have saved Lockett’s life, of course, but this missed 

opportunity to act also shows that a more circumspect and profound updating and analysing of 

the latest news and events on the on-going death penalty practice would help and strengthen the 

EU’s actions in the future. 

Finally, when it comes to the abovementioned two indicators, visibility and effectiveness, this 

report finds that the EU’s direct actions to prevent executions are visible neither in the US 

nationally, nor in the state nor local media. Few reports, newspapers or other media cite these 

documents, mostly the anti-death penalty NGOs mention these actions of the EU. But, although 

these documents belong to the tools of public criticism, this paper finds that their publicity is 

hardly wider than their availability on the website of the EU delegation. No better findings can be 
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concluded in regard of the effectiveness of these documents. As Table 4 shows, the EU applied 

for staying, clemency or commutation in the cases of more than one tenth of the executions, but 

these calls were successful in only a handful of cases. Thus, in the light of these findings the 

report evaluates this tool as less successful, but also emphasises some possible positive 

developments for the future (see below). 

3. Sanctions 

The third and most effective tool of the EU’s fight against death penalty in the United States is 

part of the European trade policy, namely the general and export ban on several goods. 

a) Development of trade policy against capital punishment 

The Council of the European Union adopted the 1236/2005 Regulation326 concerning the trade in 

certain goods that could be used for capital punishment, torture or other cruel, inhuman or 

degrading treatment or punishment on 27 June 2005, and prohibited the export of some goods, 

which may be used for executions. In the 2005-2011 period this export ban referred to a few 

‘goods designed for the execution of human beings’, like gallows, guillotines, electric chairs (for 

the purpose of execution of human beings), air-tight vaults, made of e.g. steel and glass, 

(designed for the purpose of execution of human beings by lethal gas method), and automatic 

drug injection systems (designed for the purpose of execution of human beings by lethal 

injection). As this report pointed out above, seeing that the main execution method in the US has 

been lethal injection since the early 1980s, therefore, in its first form the Council Resolution led 

only to minimal success, because the goods put onto the export ban did not prevent or restrict 

the consecutive executions of death sentences in the US. 

However, a significant breakthrough has been achieved since 2011. That year, the European 

Commission passed an implementing regulation for amending the 1236/2005 Council 

Regulations,327 and amended the list of goods with several drugs that have been systematically 

used in the US for executions by the lethal injection method. Due to this amendment, from 2012 

the EU bans the export of the most frequently used drugs and their ingredients, like ‘short and 

intermediate acting barbiturate anaesthetic agents including, but not limited to amobarbital, 

amobarbital sodium salt, pentobarbital, pentobarbital sodium salt, secobarbital, secobarbital 

sodium salt, thiopental, thiopental sodium salt, also known as thiopentone sodium’. The 

regulations also states that ‘this item also controls products containing one of the anaesthetic 

agents listed under short or intermediate acting barbiturate anaesthetic agents.’328 

                                                           
326 

 Council Regulation 1236/2005 of 27 June 2005 concerning trade in certain goods which could be used 
for capital punishment, torture or other cruel, inhuman or degrading treatment or punishment. [2005] OJ 
L200/1  
327 

 Commission Implementing Regulation (EU) No 1352/2011 of 20 December 2011 amending Council 
Regulation (EC) No 1236/2005 concerning trade in certain goods which could be used for capital 
punishment, torture or other cruel, inhuman or degrading treatment or punishment, [2011] OJ L338/ 31  
328 

 See 1352/2011 Commission Implementing Regulation, Annex III, 4., or the consolidated text of the 
1236/2005 Regulation, Annex III, 4.  



FRAME Deliverable No. 6.5 

78 
 

The Regulation states that 

1. Any export of goods which have no practical use other than for the purpose of 

capital punishment or for the purpose of torture and other cruel, inhuman or 

degrading treatment or punishment, listed in Annex II, shall be prohibited, 

irrespective of the origin of such equipment. 2. The supply of technical assistance 

related to goods listed in Annex II, whether for consideration or not, from the 

customs territory of the Community, to any person, entity or body in a third country 

shall be prohibited.329 

These provisions ensure that no drugs can be sent from or through Europe to the US for 

executions. 

Although it is impossible to explore all antecedents and prior considerations behind this landmark 

amendment, this paper has analysed the reports on US death penalty cases and their 

circumstances, and finds that the former indirect involvement of some EU Member States in the 

lethal injection business (and thus in the executions in the US) had probably provoked deep 

concerns in the Member States, in the EU institutions, and in European civil society. This spotlight 

on the EU as a contributor in maintaining capital punishment could push the Commission to act, 

promoting the EU’s strong commitment toward abolition. 

In 2011, two cases became public in which companies from EU Member States (Lundberg from 

Denmark, Dream Pharma from the UK) sold lethal drugs to US states and correctional facilities.330 

As the international concerns and outrage grew, the companies released their statements in 

which they banned the use of their drugs for carrying out executions.331 Although we found no 

evidence that any actor of the EU would have criticised these companies publicly, human rights 

NGOs in the EU and the US pointed out that this kind of international trade is probably in conflict 

with the fundamental human rights objectives of the EU. From the Member States’ part, the then 

Federal Government Commissioner for Human Rights Policy and Humanitarian Aid at the Federal 
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Foreign Office of the German government, Marcus Löning called the attention of the European 

Commission and requested that the export ban list should be amended with sodium thiopental.332  

The Commission finally passed the aforementioned amendment and put several sedative drugs 

on the export ban list. Actually, this happened in an optimal moment: from 2010, many of the 

retentionist states ran out of sodium thiopental and switched to pentobarbital (see above, 3. b) 

section). In the light of the US lethal injections methods and their shortage of drugs, the 

amendment of the export ban list led to the result that the EU prohibited the export of 

pentobarbital so quickly that the US retentionist states had to face problems of supply as early as 

2013.  

In sum, although the first 5 years of the export ban, as an instrument of EU trade policy, had no 

effect on the US death penalty system, putting the most frequently used drugs on the list, a new 

era began, and, comparing the two other instruments (targeted instruments and public criticism) 

elaborated before, the EU has finally appeared in the US as a visible and effective actor against 

capital punishment.  

b) The role and the effect of the EU’s export ban in the US 

Following the above mentioned two approaches of visibility and effectiveness, the report finds 

that the prohibition of the export of lethal drugs for executions is the most successful and 

effective instrument of the European Union in the fight for abolishing US capital punishment. 

When it comes to visibility, in contrast with the two other tools (targeted instruments and public 

criticism), this policy attracted great publicity, both in the EU and the US. Many newspapers 

reported on the amendment of the export ban list in 2011, and many anti-death penalty NGOs 

welcomed it.333 This report underlines that this was the very first moment when the EU as an 

actor against death penalty was actually mentioned. Before this turn of events, all newspapers 

and reports referred rather to the Member States as actors than the EU.334 This kind of visibility 

has become increasingly broader since 2013-2014, as the growing number of botched executions 

shocked the public in the United States. Several leading journals and weeklies in the US 

recognised and elaborated the role of the EU in the shortage of lethal injection drugs, and 

pointed out the ever bitter struggles of the retentionist states to purchase the needed amounts 
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 See ‘EU imposes strict controls on 'execution drug' exports’ (BBC, 5 March 2012) 
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 For instance, when news were released that Danish and UK pharmaceutical companies prohibited the 
use of their products in executions, not one of the reports and journals mentioned the EU’s human rights 
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of drugs to carry out the scheduled executions.335 As this paper finds, the turning point was the 

botched execution in Ohio in January 2014, and the peak of the elaboration of the EU’s role in the 

failure of the US death penalty system was in the spring and summer of 2014, after Clayton 

Lockett’s horrifying execution. 

It is worthwhile to note that the reports and articles in the US media written about the effect of 

the EU’s export ban policy highlight the EU’s commitment towards abolition and do not place the 

responsibility for the botched executions on the EU. Instead, they focus on the tricky and 

sometimes illegal efforts of the retentionist states and their penitentiary institutions to purchase 

the needed amounts of drugs and trying to keep the sources secret.  

However, this kind of visibility, namely the recognition of the EU’s indirect but powerful effect has 

been seen neither in the academic journals, nor in the sentences of the relevant US state or 

federal Courts. Interestingly, the above-mentioned SCOTUS cases (Baze, Glossip) do not mention 

the EU trade policy regulation (and its origin, the human rights commitment), instead they refer 

to some European countries prohibiting the export of some drugs to the US. Although this report 

finds that the visibility to the US public is probably more effective and has a wider influence on 

the on-going fight for abolition, it is worthwhile to note that the targeted instruments (see C. 1. 

section in this paper) went to NGOs and professional entities like ABA, without any measurable 

impact on the visibility of the EU presence.336 

In contrast with the weak or almost invisible effectiveness of targeted instruments and public 

criticism, the objective of the EU trade policy seems very successful, at least in three ways. Firstly, 

the export ban has got a direct effect for staying many executions in the US since 2014. As the 

Table 2 shows, from 2014, 61 executions were stayed due to the shortage of lethal drugs, as in 

the 2010-2013 period this number was only 22. These stays are usually held because of the lack of 

drugs, or due to a prohibiting order of the FDA because the state purchased the needed lethal 

                                                           
335 

 See Makiko Kitamura and Adi Narayan, ‘Europe Pushes to Keep Lethal Injection Drugs From U.S. 
Prisons’ (Bloomberg, 8 February 2013) <http://www.bloomberg.com/news/articles/2013-02-07/europe-
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America’ (Vox, 29 June 2015) <http://www.vox.com/cards/death-penalty-capital-punishment/europe-
lethal-injection-drugs> all accessed 21 July 2016 
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 For instance, a recently published ABA report widely elaborates the consequences of the EU export ban 
without mentioning its origins.  
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drugs from compounding pharmacies, or because the secrecy laws of the state are 

unconstitutional and the state courts stays the executions until the state legislature passes 

another statute, or because the pharmaceutical companies publicly ban the use of their products 

for executions. Secondly, the report finds that some states (Ohio, Oklahoma, and Arizona) instead 

of occasional stays, called for temporary but general moratorium on executions, until they find 

another source for purchasing the lethal injection drugs. Thirdly, more and more large US and 

foreign pharmaceutical companies published their decisions on prohibiting the use of their 

products in executions. Only in 2015, Akorn Pharmaceuticals, Par Pharmaceuticals, and the India-

based Sun Pharma did so.337 There was recent news that Pfizer has also made a commitment in 

this way.  

                                                           
337 

 See ‘Pfizer’s Position on Use of Our Products in Lethal Injections for Capital Punishment’ (13 May 2016) 
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III. Surveillance and Data Protection  

A. Introduction 
The purpose of this chapter is to analyse the relationship between the US and the EU in the field 

of data protection and the framework of surveillance, and to compare the two systems. The topic 

is one of the major issues in transatlantic cooperation, and as such, attracts great public 

attention. This chapter aims to measure EU and US actions and their interactions in this field. 

Moreover, by comparing the legal background in the EU and in the US, we try to give an answer 

to the question how the EU should protect privacy in the future  

Our intention is to highlight the tools the EU uses in privacy protection, and to show some 

possibilities that could improve cooperation between the US and the EU and to develop EU 

policies.  

In the following, first, we give a sketch of the European background and legal sources of data 

protection. The latter is made up of fragmented legal sources, which can serve as a starting point 

regarding privacy protection. These sources contain the basic rules that the EU is promoting in 

the US as well. Please note that we also include EU answers to public expostulations regarding US 

surveillance activities, like the resolutions of the European Parliament and the latest set of 

reforms. We also mention the most important issues raised by the media in this chapter. 

Second, we provide an overview the US legal background of data protection, and try to find the 

key laws and provisions. 

Third, we try to select the most important problems that have been at the centre of disputes in 

this field between the EU and the US, and especially those, which can be important from a 

European point of view. The selection of these issues is based on public criticism, and also partly 

on criticism raised by scholars. 

 Finally, we summarise the major problems and give some hints for future cooperation.  

B. General Background – Cooperation or Competition in the 

Field of Surveillance? 

1. US activity 

One of the major topics in EU-US relations is the question of cooperation in the field of data 

transfer and data protection. The topic got into the centre of international debates when Edward 

Snowden, a one-time employee of the National Security Agency (the US intelligence organisation 

responsible for global intelligence and data collection) leaked documents on US intelligence 

activity, and the Guardian338 as well as the Washington Post wrote their first articles regarding the 
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 ‘NSA collecting phone records of millions of Verizon customers daily’ The Guardian (6 June 2013)  
<https://www.theguardian.com/world/2013/jun/06/nsa-phone-records-verizon-court-order> accessed 1 
June 2016 
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question.339 The leaked documents were related to two different surveillance programmes.340 

One of these programmes was the domestic metadata programme, which allegedly collected 

data of millions of phone calls within the US, including call numbers and times of calls, and also 

accessed personal data of EU citizens on a large scale from the internet (UPSTREAM programme). 

The other (the so-called PRISM Programme) was about the surveillance and collection of data 

outside the US. This second programme was related to Internet data, and especially to private 

communications of users of nine popular Internet services. Later it was revealed that the US had 

also spied on some leading European politicians. According to press releases, ‘NSA did not just tap 

German chancellor Angela Merkel’s phone but also listened in on finance, economy, agriculture 

and other ministers’,341 as well as to calls of French Presidents including Jacques Chirac, Nicolas 

Sarkozy and Francois Hollande. Moreover, some newspapers like der Spiegel also claimed to have 

been under surveillance.342  

2. Answers by the EU  

Some of the European institutions protested against US investigations: for example the European 

Parliament issued several statements343 that criticised the participating Member States as well as 

the US fiercely, while Snowden was shortlisted for the EU’s Sakharov prize, one of Europe’s top 

human rights prizes.344 

In 2014, the EP adopted a resolution345 on surveillance, which was based on an enquiry of the Civil 

Liberties, Justice and Home Affairs Committee (LIBE) of the EP, conducted during the second half 
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 Barton Gellman and Laura Poitras ‘U.S., British intelligence mining data from nine U.S. Internet 
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 Peter Margulies, ‘The NSA in Global Perspective: Surveillance, Human Rights, and International 
Counterterrorism’ (2014) 82 Fordham Law Review, 2137. 
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 WikiLeaks: US spied on Angela Merkel's ministers too, says German newspaper The Guardian (2 July 
2015) <http://www.theguardian.com/media/2015/jul/02/wikileaks-us-spied-on-angela-merkels-ministers-
too-says-german-newspaper> accessed 1 June 2016 
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 The newspaper Der Spiegel also filed a legal complaint about this, see ‘Überwachung: SPIEGEL im Visier 
von US-Geheimdiensten’ (Der Spieglel, 3 July 2015) <http://www.spiegel.de/politik/deutschland/der-
spiegel-ist-im-visier-von-us-geheimdiensten-a-1041985.html> accessed 1 June 2016 
343

 US NSA surveillance programme, surveillance bodies in various Member States and impact on EU 
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surveillance programme, surveillance bodies in various Member States and their impact on EU citizens’ 
privacy 2013/2682(RSP); European Parliament resolution of 12 March 2014 on the US NSA surveillance 
programme, surveillance bodies in various Member States and their impact on EU citizens’ fundamental 
rights and on transatlantic cooperation in Justice and Home Affairs 2013/2188(INI); European Parliament 
resolution of 29 October 2015 on the follow-up to the European Parliament resolution of 12 March 2014 on 
the electronic mass surveillance of EU citizens 2015/2635(RSP) 
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 ‘Edward Snowden shortlisted for EU's Sakharov prize’ (BBC, 1 October 2013) 
<www.bbc.com/news/world-europe-24347225> accessed 1 July 2016  
345

 European Parliament resolution of 12 March 2014 on the US NSA surveillance programme, surveillance 
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of 2013.346 The FRA called this resolution a ‘European Digital Habeas Corpus’.347 It addressed 

many issues such as the extraterritoriality of US rules, international transfers of data, future data 

protection reform in the EU, IT security and cloud computing, as well as the democratic oversight 

of intelligence services. This resolution made more than 110 recommendations to develop the 

European framework on intelligence services. At an international level, the resolution called on 

the EU Commission to present a strategy for democratic governance of the Internet. Moreover, it 

called on the Member States to adopt an additional protocol to Article 17 of the (ICCPR) (see 

later),  

which should be based on the standards that have been developed and endorsed by 

the International Conference and the provisions in the Human Rights Committee 

General Comment No 16 to the Covenant in order to create globally applicable 

standards for data protection and the protection of privacy in accordance with the 

rule of law. 

It called on the Member States  

to develop a coherent and strong strategy within the UN, supporting in particular the 

resolution on ‘the right to privacy in the digital age’ initiated by Brazil and Germany, as 

adopted by the Third Committee of the UN General Assembly Committee (Human Rights 

Committee) on 27 November 2013, as well as taking further action for the defence of the 

fundamental right to privacy and data protection at an international level while avoiding 

any facilitation of state control or censorship or the fragmentation of the internet, 

including an initiative for an international treaty prohibiting mass surveillance activities and 

an agency for its oversight. 

It also included several statements on the US, which will be addressed at the end of this chapter 

in more detail, also with a view on what parts of these demands were fulfilled by the latest 

reforms in the US. 

In 2014, during the EU-US joint summit, the question of surveillance was raised again. The 

factsheet of the summit stressed that 

recent revelations about US surveillance programmes have affected the trust of European 

citizens. In order to restore trust and maintain the continuity of data flows between the 

EU and US, a high level of data protection needs to be ensured. Building on positive 

announcements by President Obama in January 2014, the EU is looking forward to 
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 For related European Parliament documents, see 
<http://www.europarl.europa.eu/committees/en/libe/subject-files.html?id=20130923CDT71796> accessed 
1 August 2016  
347

 FRA, ’Surveillance By Intelligence Services: Fundamental Rights Safeguards and Remedies in the EU 
Mapping Member States’ Legal Frameworks’ (Publications Office of the European Union, 2015) 
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concrete and swift progress on key instruments for data protection in transatlantic data 

flows.348 

The parties agreed that the conclusion of a new umbrella agreement is necessary, and also that 

‘the main issue which remains is the right of judicial redress that should be granted by the US to 

EU citizens not resident in the US.’349 

3. Surveillance activities of EU Member States 

On the other hand, even though actions were undertaken by the EU towards the US, the 

surveillance activities of several Member States also raised serious problems, as it was revealed 

that they cooperated with the US in surveillance. Moreover, the UK, Germany, France and some 

other countries also maintained independent surveillance programmes that were criticised in the 

press. In this subchapter, we try to collect some of the most important information on them. 

It was revealed that the UK government maintained a similar programme called TEMPORA, and 

others like Sweden, France and Germany also used large-scale Internet interception 

programmes.350 In the UK in 2015, for example, a court ruled that UK-US surveillance cooperation 

had been functioning unlawfully for seven years.351 

Germany's foreign intelligence service, the Bundesnachrichtendienst (BND), has also 

systematically spied on different foreign politicians, the FBI,352 UN bodies, and even the 

Vatican.353 Moreover, German intelligence also spied on NGOs like the International Red Cross 

and Oxfam. A part of their activities was commissioned by the NSA, while other actions were 

undertaken on behalf of German interests. Their activities were based on the German law on 

surveillance (the so-called G 10 law), which is the 2001 Act for Limiting the Secrecy of Letters, 
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 Factsheet EU-US Summit Brussels, 26 March 2014 
<http://www.consilium.europa.eu/en/workarea/downloadAsset.aspx?id=15245> accessed 1 August 2016 
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the Post, and Telecommunications.354 The law serves as an exception to Article 10 of the German 

Basic Law355 that grants the right to privacy of communication.  

In France, the importance of the question can be seen in government actions after the Charlie 

Hebdo attack and after the Paris terrorist attack in November 2015. After the Charlie Hebdo 

attack, 

…[t]he parliament approved a new intelligence law giving more power to France’s 

own spies, partly by legalising activities the intelligence services are already assumed 

to be doing. The bill was speeded up after the Charlie Hebdo attacks in January. 

Among other things, spies will be allowed to plant hidden microphones, to tap phone 

and Internet communications and to crunch vast quantities of metadata from private 

Internet providers. The law prompted little public debate and was passed with strong 

support from both the left and the right.356 

According to some authors, the most debated item of the bill was about Internet ‘black boxes’. 

Such boxes must be installed by Internet operators to technical devices (for example, to internet 

routers), and they will collect data to detect suspicious online behaviour. Critics claim357 they can 

be used for mass surveillance. 

In 2016, a new law on surveillance was adopted in Poland that was also harshly criticised for 

breaking away from international norms.358 

Surveillance of civil NGOs also took place in several EU Member States. For example in Hungary, 

after human rights groups faced a crackdown by police and other authorities,359 a black box was 

found in the Eötvös Károly Institute’s (an NGO’s) office. Even though we do not know any details, 
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it seems this action could be part of the government’s attacks against NGOs in the country.360 

Such actions are possibly part of Hungary’s change in political regime, and should be interpreted 

in this framework. What makes the case ironic is that the latter institute fought for enforcing 

human rights in Hungary, and was earlier involved in a landmark case361 of the ECtHR on 

government surveillance.362 In this latter case, the court found that ‘Hungary’s surveillance of 

private individuals on anti-terror grounds was illegal’ and ‘the court took issue with the lack of 

parliamentary oversight and means for judicial redress in the surveillance programme’.363  

However, similar black boxes were found in numerous other places, for example in the office of 

the directors of the public television channels.364  

We must also mention recent accusations against the Russian intelligence services. For example, 

allegedly Russian government spies hacked the servers of the Democratic National Committee 

and stole materials,365  tried to get into the ‘networks of Trump and Democratic presidential 

candidate Hillary Clinton, as well as the computers of some Republican political action 

committees’.366   

4. EU actions and the Member States  

The problem with such actions of EU Member States is that the EU will hardly be able to 

represent a human rights centred approach towards the US if there is discrepancy between the 
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practices of its institutions and among its Member States on the approaches to surveillance.367 As 

it was put by the authors of a report created by the Centre for European Policy Studies (CEPS), 

we deceive ourselves in thinking that the EU Member States as a whole and moreover the 

EU institutions (the Council and the European Commission) can become a strong partner in 

negotiations with the US in the field of surveillance, despite the efforts of the EU Counter-

Terrorism Coordinator. [...] EU Member States have a different attitude towards 

collaborating with the US in terms of intelligence. This is reflected in their different 

Member States’ national laws that explicitly protect the collaboration between their 

services and the US from investigation. Therefore, large-scale communications surveillance 

reveals strong asymmetries at the international level.368  

On the other hand, some Member States started to make corrections in their legal systems. In 

2016 British lawmakers passed a new surveillance law (see the Investigatory Powers Bill),369 which 

was created to provide more safeguards for personal data protection, but also expanded the 

rights of police.370 However, the opposition still demands more security of privacy rights in the 

law.371 

Without focusing on enforcing human rights domestically in the EU, it is hard to represent a 

unified approach externally: if Member States represent very divergent approaches towards 

surveillance, and the EU is unable (or does not want) to enforce strict rules on privacy matters, it 

can have a negative effect on EU advocacy abroad. Several other Frame reports have dealt with 

this question in general, like the Report on coherence of human rights policymaking in EU 
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Institutions and other EU agencies and bodies,372 which was also discussed by the Council of the 

EU.373 Another report also raised very similar general problems of inconsistencies without 

discussing the topic of surveillance.374  

Furthermore, in a number of cases the EU’s aims also seem to be lost in the security versus 

human rights dilemma (see below). The inconsistencies behind EU and Member States actions 

can undermine the efficiency of the EU’s foreign policy actions. A good example of this is NSA 

Director General Keith B. Alexander’s speech at the Baltimore Council on Foreign Affairs, in which 

he referred to the fact that French authorities are also spying on the US. As he expressed it: ‘That 

doesn’t mean that we don’t have focused intelligence programs on France and France doesn’t 

have one on us and each and everybody else’).375 This shows that the activities of European states 

can be used as an excuse for foreign intelligence services in political disputes, even among allies. 

On the other hand, intelligence must be conducted in a way that respects human rights, end we 

also see EU efforts to enforce this principle (see the next chapter for detail). 

In the following, we try to recap the most important rules of the EU regarding surveillance, 

private data and EU-US cooperation. 

C. Privacy and Human Rights in the EU 
Apart from the question whether mass storage of personal data or surveillance are useful or not 

from the aspect of security,376 rules allowing easier access to private data have serious human 
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rights implications. In this subchapter, we try to review the most important rules on privacy issues 

within the EU. These rules set the framework of the protection of privacy in the EU and in 

international relations as well, and as such, they have great relevance regarding our connection 

with the US as well. First we recap the rules on fundamental rights briefly, and then move on to 

more special rules of data protection. 

1. Fundamental rights 

Article 7 of the Charter of Fundamental Rights of the EU stresses that everyone has the right to 

respect for his or her private and family life, home and communications, and (consequently) 

authorities must respect private and family life. 

Article 8 of the Charter says the following on the protection of personal data:  

1. Everyone has the right to the protection of personal data concerning him or her.  

2. Such data must be processed fairly for specified purposes and on the basis of the 

consent of the person concerned or some other legitimate basis laid down by law. 

Everyone has the right of access to data which has been collected concerning him or 

her, and the right to have it rectified.  

3. Compliance with these rules shall be subject to control by an independent 

authority.’ 

Furthermore, the EU also created a European Data Protection Supervisor (EDPS) for EU 

institutions.377 The EDPS receives complaints from staff members or from people outside of 

EU institutions who think that their personal data was mishandled by an EU institution. 

Moreover, s/he may also start an investigation on his own initiative As a result s/he may 

adopt a report as well as administrative actions. 

We must mention that protection of personal data is also set out by the European Convention on 

Human Rights, in Article 8, which talks about the right to respect for private and family life. Some 

other articles of the ECHR can also be important regarding surveillance, like Article 13 on the right 

to an effective remedy. Based on these provisions, the Council of Europe adopted several 

decisions concerning surveillance – the majority of them were in connection with surveillance or 

                                                                                                                                                                               
  an in-depth analysis of 225 individuals recruited by al-Qaeda or a like-minded group or 
inspired by al-Qaeda’s ideology, and charged in the United States with an act of terrorism 
since 9/11, demonstrates that traditional investigative methods, such as the use of 
informants, tips from local communities, and targeted intelligence operations, provided the 
initial impetus for investigations in the majority of cases, while the contribution of NSA’s bulk 
surveillance programs to these cases was minimal.    

377
 Ian Cameron, ‘Oversight of Intelligence Agencies: The European Dimension’ in Goldman ZK and Rascoff 

SJ (eds), Global Intelligence Oversight: Governing Security in the Twenty-First Century (OUP 2016). 
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privacy of individuals, and were less focused on mass surveillance or metadata.378 However, some 

of these cases have great relevance, like the Weber case, which set the 

criteria for determining the lawfulness of secret surveillance and interference of 

communications and to avoid ‘abuse of powers’ and arbitrariness. The Court 

underlined that the risks of arbitrariness are particularly evident in those cases 

where a power vested in the executive is exercised in secret, and held: It is 

therefore essential to have clear, detailed rules on interception of telephone 

conversations, especially as the technology available for use is continually 

becoming more sophisticated... The domestic law must be sufficiently clear in its 

terms to give citizens an adequate indication as to the circumstances in which and 

the conditions on which public authorities are empowered to resort to any such 

measures.379 

If we put the problem into a broader perspective, we can ascertain that finding the proper 

answers380 to terrorism causes the EU and its Member States serious problems. Some 

commentators claim that the war on terror had a detrimental effect on the rule of law and has 

even led to centralisation on the institutional side: the Council received powers to deal with the 
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most crucial questions raised, while the European Parliament is left at the side lines.381 For 

example,  

the Framework Decision on Combating Terrorism, the Framework Decision on the 

European Arrest Warrant, as well as the later EU-US Passenger Name Record 

Agreements, were all adopted though processes which sidelined the European 

Parliament.382 

The dilemma between human rights and security can also be seen in France’s derogation383 of the 

ECHR and the introduction of the state of emergency, which was later renewed, while scholars, 

protesters and NGOs claim the maintenance of the state of emergency can seriously violate 

human rights.384 

2. Special rules 

The EU started to adopt legislation on questions related to data protection in 1995, when the 

data protection directive was adopted.385 According to the Directive, personal data could be 

transferred to third countries only if there is adequate (i.e. essentially equivalent) protection for 

them.386 From 2012, a general reform of the existing rules began,387 and in April 2016 a new 

                                                           
381

 Cian C. Murphy, ‘EU Counter-Terrorism and the Rule of Law in a post-‘War on Terror’ World’ in Scheinin 
M (ed), ‘European and United States Counter-Terrorism Policies, the Rule of Law and Human Rights’ EUI 
RSCAS Policy Paper 2011/03 11 ff. 
<http://cadmus.eui.eu/bitstream/handle/1814/18055/RSCAS_PP_2011_03%20.pdf?sequence=1&isAllowe
d=y> accessed 15 July 2016 
382

 Ibid 2. For a deeper analysis of the European Parliament’s role regarding passenger name record, see 
Elaine Fahey, ‘Of One Shotters and Repeat-Hitters: A Retrospective on the Role of the European Parliament 
in the EU-USPNR Litigation‘ in Davies B and Nicola F (eds), EU Law Stories (CUP, 2015) 
383

 ‘France informs Secretary General of Article 15 Derogation of the European Convention on Human 
Rights’ (CoE website, 25 November 2015) <http://www.coe.int/en/web/secretary-general/news/-
/asset_publisher/EYlBJNjXtA5U/content/france-informs-secretary-general-of-article-15-derogation-of-the-
european-convention-on-human-rights> accessed 1 June 2016 
384

 Jan-Peter Loof, ‘The French ‘post-Paris’ state of emergency and its implications for the protection of 
human rights’ (Leiden Law Blog, 3 March 2016) <http://leidenlawblog.nl/articles/the-french-post-paris-
state-of-emergency-and-its-implications-for-the-prote> 1 June 2016; ‘Liberté, Liberté chérie… where things 
can go wrong. The French reaction to the terrorists attack in Paris’ (Renforce Blog of Utrecht Centre For 
Regulation and Enforcement in Europe – 1 February 2016) 
<blog.renforce.eu/index.php/nl/2016/02/01/liberte-liberte-cherie-where-things-can-go-wrong-the-french-
reaction-to-the-terrorists-attack-in-paris/#more-344> accessed 2 June 2016 
385

 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection 
of individuals with regard to the processing of personal data and on the free movement of such data [1995] 
OJ L281/31 
386

 Peter Swire, ’US Surveillance Law, Safe Harbor, and Reforms Since 2013’ Georgia Tech Scheller College of 
Business Research Paper No. #36 9 <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2709619> 
accessed 1 June 2016 
387

 W. Gregory Voss, ‘Looking at European Union Data Protection Law Reform through a Different Prism: 
the Proposed EU General Data Protection Regulation Two Years Later’ (2014) 24 Journal of Internet Law 12 
ff 

http://cadmus.eui.eu/bitstream/handle/1814/18055/RSCAS_PP_2011_03%20.pdf?sequence=1&isAllowed=y
http://cadmus.eui.eu/bitstream/handle/1814/18055/RSCAS_PP_2011_03%20.pdf?sequence=1&isAllowed=y
http://www.coe.int/en/web/secretary-general/news/-/asset_publisher/EYlBJNjXtA5U/content/france-informs-secretary-general-of-article-15-derogation-of-the-european-convention-on-human-rights
http://www.coe.int/en/web/secretary-general/news/-/asset_publisher/EYlBJNjXtA5U/content/france-informs-secretary-general-of-article-15-derogation-of-the-european-convention-on-human-rights
http://www.coe.int/en/web/secretary-general/news/-/asset_publisher/EYlBJNjXtA5U/content/france-informs-secretary-general-of-article-15-derogation-of-the-european-convention-on-human-rights
http://leidenlawblog.nl/articles/the-french-post-paris-state-of-emergency-and-its-implications-for-the-prote
http://leidenlawblog.nl/articles/the-french-post-paris-state-of-emergency-and-its-implications-for-the-prote
file:///C:/Users/User/Documents/FP7/blog.renforce.eu/index.php/nl/2016/02/01/liberte-liberte-cherie-where-things-can-go-wrong-the-french-reaction-to-the-terrorists-attack-in-paris/%23more-344
file:///C:/Users/User/Documents/FP7/blog.renforce.eu/index.php/nl/2016/02/01/liberte-liberte-cherie-where-things-can-go-wrong-the-french-reaction-to-the-terrorists-attack-in-paris/%23more-344
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2709619


FRAME Deliverable No. 6.5 

93 
 

regulation was adopted, replacing the old directive.388 The reform was intended to strengthen 

citizens’ rights and build trust between states, businesses and citizens.  As the related press 

release states, 

citizens will have more information on how their data is processed, presented in a 

clear and understandable way. They will have the right to know as soon as possible if 

their data has been hacked or disclosed. The right to be forgotten will be clarified 

and strengthened. Already in the EU, individuals have the right, under certain 

conditions, to ask that search engines remove links leading to personal information 

about them. This right however must be well balanced against the right to freedom 

of expression. It will also be easier for people to transfer their personal data between 

service providers such as social networks – thanks to a new right to data 

portability.389
 

On the other hand, in 2014, another directive390 on data retention was annulled by the ECJ, 

because it violated the right to privacy.391 This latter directive was adopted to harmonise the rules 

on data-retention among the Member States. However, the ECJ found the directive gave too 

many rights to law enforcement by allowing access to telephone and Internet metadata.  

3. Passenger Name Records (PNR) 

Point 27 of the EU’s Counter Terrorism Strategy392 also emphasised the need for more 

cooperation in the field of data transfer within the EU. Later, especially after the Charlie Hebdo 

attack and the Paris attack in France in 2015 November, one of the key provisions of counter-

terrorism measures393 was to create a system of passenger name records (PNR - containing data 
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of travelling passengers). PNR is transferred to authorities automatically; instead of manually as in 

the former system,394 in which a transfer only took place after a demand was received from 

authorities. The EU claimed such cooperation could fasten the procedures of authorities in 

counter-terror actions.  In the future, data for flights entering or departing from the EU must get 

forwarded to the national authorities, and (as an option, not obligation) Member States may also 

ask to forward data on certain intra-EU flights. According to the arguments in favour of such a 

directive, the cooperation could help prevention and investigation of terrorist offences.  After 

long debates between data protection advocates and more supportive members of EU 

institutions,395 in April 2016 the Council adopted the directive on the PNR.396 The Preamble of the 

Directive says that  

Member States should exchange the information among each other through relevant 

information exchange networks to facilitate information sharing and ensure 

interoperability, 

and also that 

 

Member States should exchange the PNR data that they receive among each other 

and with Europol, where this is deemed necessary for the prevention, detection, 

investigation or prosecution of terrorist offences or serious crime. 

On the other hand, the directive also stresses that transfers of PNR data to third countries are 

only permitted on a case-by-case basis and the transfer must be in full compliance with the 

provisions laid down by Member States pursuant to Framework Decision 2008/977/JHA,397 which 

sets the rules of data transfers to third countries. The transfer should also be subject to the 

principles of necessity and proportionality and to the ‘high level of protection’ provided by the 

Charter of Fundamental Rights and the ECHR. 

Some groups within the European Parliament as well as outside of EU institutions opposed the 

legislation, since in their view it could lead to the infringement of people’s privacy while there 
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was no proof that mass collection of data would help combat terrorism. Others claimed it could 

lead to profiling, including racial profiling.398 Critics in the European Parliament argued for more 

cooperation among Member States’ authorities instead. On the other hand, official EU 

statements defended the proposal and the usefulness and efficiency of PNR. First Vice-President 

Timmermans and Commissioner Avramopoulos even issued a Joint statement on the adoption of 

the EU PNR Directive, which stressed that  

this is a strong expression of Europe's commitment to fight terrorism and organised 

crime together through enhanced cooperation and effective intelligence sharing. The 

atrocious terrorist attacks in Paris on 13 November last year and Brussels on 22 

March showed once more that Europe needs to scale up its common response to 

terrorism and take concrete actions to fight it. The EU PNR Directive will be an 

important contribution to our common response. 

The EU PNR Directive will improve the safety and security of our citizens, while also 

including robust privacy and data protection safeguards ensuring full compliance 

with the right to data protection. 

The processing of PNR data is an effective and much needed tool for Europe to 

prevent and fight terrorist activity and serious crime. The use of PNR data can 

sometimes be the only means for law enforcement authorities to identify previously 

unknown individuals who might be involved in criminal activity and pose a threat to 

our public safety, and to identify and trace criminal networks and travel patterns. 

PNR data can be used for prevention as well as investigation and prosecution of 

terrorist offences.399 

 4. EU-US cooperation and PNR 

The EU also adopted decisions on the safety of private data systems of different countries.400 

With the US, the EU concluded a whole package of agreements on this subject. An agreement on 

the transfer of PNR data by air carriers to the United States was signed401 with the Department of 
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Homeland Security, Bureau of Customs and Border Protection in 2004. Later, however, the ECJ 

annulled the conclusion of the agreement.402 In this judgment, the court stressed the lack of EU 

powers to act under the EC Treaty. The judgment stated:  

the transfer of PNR data constitutes processing operations concerning public security 

and the activities of the State in areas of criminal law, and does not therefore fall 

within the scope of the Directive on the protection of personal data.403 

The cooperation continued with agreements on data transfer in 2006,404 2007405 and 2012, which 

brought PNR back into the sphere of EU-US cooperation.406 These agreements contained some 

additional rights, but also had some weak points. They added some important safeguards to the 

text of the agreement, for example the 2006 agreement  

 

‘extends the privacy protections found in the Privacy Act of 1974 (see later) and the 

Freedom of Information Act to non-U.S. citizens and provides a system of redress for 

persons seeking information about or correction of PNR. In addition, the Revised 

Agreement provides assurances from the Department of Homeland Security that it will 

provide to airlines a form of notice concerning PNR collection and redress practices to be 

available for public display [and]... will work with interested parties in the aviation 

industry to promote greater visibility of this notice. Finally, the Revised Agreement adopts 

the push system of transmitting PNR.’407 

Using the ‘push’ method, carriers transmit the PNR data into the database of the requesting 

authority, instead of allowing direct access of the authority to their databases. Direct access 
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would mean that US authorities could search any time in the database of a company (‘pull 

method’), while using the pull method, authorities must ask them to give them the data. 

However, the revised agreements also had weakened some of the safeguards:408 they extended 

the retention period from three and one-half years to fifteen years, allowed the Department of 

Homeland Security to use sensitive PNR data elements and required ‘the airlines to transfer new 

PNR data that were not required under the previous agreements, including additional baggage 

and frequent flyer information.’409 

Apart from these agreements, there exist other actions which may also be important such as the 

processing of EU originating personal data for counter terrorism purposes,410 the 2010 

Agreement on the processing and transfer of financial messaging data from the European Union 

to the United States for the purposes of the terrorist finance tracking programme.411 Some other 

sources such as the Agreement on mutual assistance412 can also be important, as mutual legal 

assistance treaties can be used to obtain electronic communications.413  

The frameworks of electronic data transfer were set out by the Commission: the EU and the US 

agreed on a framework set out in a Commission Decision:414  

Following negotiations between the United States and the EU, the parties agreed on 

a mechanism that would allow U.S. companies to meet the “adequate level of 

protection” [....] In 2000, the U.S. Department of Commerce issued the Safe Harbor 
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Privacy Principles,415 which were subsequently recognized by the European 

Commission.416 417 

Under the Safe Harbour Framework, US companies were allowed to self-certify as giving 

adequate protection for the data of European users, and thereby receiving data from companies 

in Europe. Such companies included Facebook, Apple, Microsoft and Google. This system was 

useful for allowing the transfer of personal data to the US, without the need to ask for consent, 

whoever the data came from. 

On the other hand, it became relatively quickly known that the transparency of data protection in 

the US is problematic. As a report by the European Commission states 

A substantial number of organisations that have adhered to the Safe Harbour are not 

observing the expected degree of transparency as regards their overall commitment 

or the contents of their privacy policies. Transparency is a vital feature in self-

regulatory systems and it is necessary that organisations improve their practices in 

this regard, failing which the credibility of the arrangement as a whole risks being 

weakened.418 

5. The Schrems case 

The legality of this framework was challenged, when Max Schrems, an Austrian citizen, started 

to litigate against Facebook in Ireland, because the company transferred data to the NSA. 

According to his interpretation, he could not verify whether his data is stored in a secure 

environment, which may violate the Charter of Fundamental Rights of the European Union. 419 

In its judgment, the CJEU overturned the Safe Harbour Agreement. As the judgment stressed 

in point 91, 

As regards the level of protection of fundamental rights and freedoms that is 

guaranteed within the European Union, EU legislation involving interference with the 
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fundamental rights guaranteed by Articles 7 and 8 of the Charter must, according to 

the Court’s settled case-law, lay down clear and precise rules governing the scope 

and application of a measure and imposing minimum safeguards, so that the persons 

whose personal data is concerned have sufficient guarantees enabling their data to 

be effectively protected against the risk of abuse and against any unlawful access 

and use of that data. The need for such safeguards is all the greater where personal 

data is subjected to automatic processing and where there is a significant risk of 

unlawful access to that data. 

In the Court’s argumentation, each country's national regulators have the right to suspend 

transfers if a US company does not adequately protect user data properly: that was the main 

reason why the Court struck down the Commission Decision 2000/520/EC
420 which expressed that 

the US is a safe country regarding data protection. Thus, even if the Commission has adopted a 

decision,  

the national supervisory authorities, when dealing with a claim, must be able to examine, 

with complete independence, whether the transfer of a person’s data to a third country 

complies with the requirements laid down by the Data protection directive.421  

Furthermore, it was also expressed that the US was ‘failing to ensure a level of protection of 

fundamental rights essentially equivalent to that guaranteed in the EU legal order’.422  

After the CJEU decision, a new trial was started against the Facebook company in Ireland in 2016 

by Mr Schrems In this new trial he claimed the company still does not apply EU privacy rules 

properly.  Please note that in a peculiar way, the US Government also expressed its desire to 

participate in this procedure: it asked the Irish High Court to be joined as an amicus423  In this 

latter case, Mr. Schrems attacked the methods Facebook used after the first CJEU decision. 
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6. The latest corrections 

As an answer, the European Commission and the United States have agreed on a new framework 

for transatlantic data flows in 2016 and created the so-called EU-US Privacy Shield,424 and the 

Commission proposed an EU-US Data Protection Umbrella Agreement.425  

According to the official statements and a Communication from the Commission to the European 

Parliament and the Council on transatlantic data flows,426 the shield created ‘strong obligations 

on companies handling Europeans’ personal data and robust enforcement’, ’clear safeguards and 

transparency obligations on U.S. government access’ and ’create effective protection of EU 

citizens’ rights with several redress possibilities’. In July 2016 Member States approved the final 

version of the shield. Commissioner Jourová stressed that the shield 

 

is fundamentally different from the old ‘Safe Harbour’: It imposes clear and strong 

obligations on companies handling the data and makes sure that these rules are 

followed and enforced in practice. For the first time, the U.S. has given the EU written 

assurance that the access of public authorities for law enforcement and national 

security will be subject to clear limitations, safeguards and oversight mechanisms and 

has ruled out indiscriminate mass surveillance of European citizens’ data. And last but 

not least the Privacy Shield protects fundamental rights and provides for several 

accessible and affordable redress mechanisms.427 

After having reviewed the history of legal cooperation between the EU and US on personal data 

protection, we shortly recap the most important legal sources regarding surveillance activities in 

the US, and also the most important questions raised from the point of view of the European 

Union. 

D. The US Legal Background 
In this chapter, we try to overview the most important US regulations; we begin with the rules of 

international law, since these are the rules that were central to disputes regarding the US, since 

they could serve as an external framework of policies. 
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1. International law 

We already mentioned in the introductory part of the present report that US accession to human 

rights treaties is a complicated issue, and this has an effect on privacy laws and surveillance as 

well.  Hereby, we firstly briefly present the main provisions, which could bind the US. 

The two main fundamental international law documents which could be relevant regarding 

surveillance and privacy rules regarding the US is the UNDHR and the ICCPR. One of general 

relevant components can be found in the UNDHR from 1948. Article 12 of the Declaration says 

that  

no one shall be subjected to arbitrary interference with his privacy, family, home or 

correspondence, nor to attacks upon his honour and reputation. Everyone has the 

right to the protection of the law against such interference or attacks. 

Apart of the UNDHR, the right to privacy is also codified in Art. 17 of ICCPR from 1966. It says that   

1. No one shall be subjected to arbitrary or unlawful interference with his privacy, 

family, home or correspondence, nor to unlawful attacks on his honour and 

reputation. 

2. Everyone has the right to the protection of the law against such interference or 

attacks. 

On the other hand, in the case of US, to use these sources seem to be a more complex 

problem.428 The US ratified ICCPR in 1992, but submitted a number of reservations, declarations 

and understandings. Moreover, the Senate made a statement that the provisions of ICCPR are not 

self-executing.429 It also stressed that the ICCPR cannot be applied directly and it relies on the 

language of Article 2(1) limiting a state’s duty to individuals ‘within its territory and subject to its 

jurisdiction’: this is the dispute on the extraterritorial application of the ICCPR. The US claim is 

disputed by many scholars and some states,430 but is still maintained by the US Government. As 

Anne Peters expressed it:  
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it is generally assumed that the US-American culture lays a strong emphasis on the 

protection of privacy, more so than European legal culture. In fact, the concept of 

privacy is an Anglo-American one which only in the last decades has been received in 

Europe. In the post-9/11 constellation, sensibilities seem to have been reversed. Or it 

may be that Americans care more about their own privacy under US-constitutional 

law, as opposed to foreign citizens’ privacy. But international law does not allow this 

type of gazing without being seen; it prohibits the modern Panopticon.431 

This means that the provisions of the Covenant cannot be used before US courts – i.e. they do not 

have direct effect before US courts, and especially not if they are used for activity targeted 

abroad, which have some special rules (see later in this report). In July 2013, Germany expressed 

its interest in amending ICCPR or adding a protocol to the Convention. The German intention was 

to clarify the rules on the right to privacy in the text by adding concrete provisions on the 

applicability of the Convention, thereby clearing all the disputes surrounding its application. In 

the interpretation of the German government, such a clarification could be used force US to apply 

the Covenant properly. However, that time it was also announced that  

the Justice Ministry has said that it is in the process of drawing up a treaty revision 

that would regulate intelligence agencies' access to communications data. But a 

finished draft does not yet exist, and the negotiations over amending Article 17 of 

the ICCPR will likely take years to complete.432 

2. Constitutional guarantees 

The US Constitution also contains a rule that can be relevant. The Fourth Amendment says that  

the right of the people to be secure in their persons, houses, papers, and effects, 

against unreasonable searches and seizures, shall not be violated, and no warrants 

shall issue, but upon probable cause, supported by oath or affirmation, and 

particularly describing the place to be searched, and the persons or things to be 

seized.433 

The general provisions of the fourth amendment are interpreted in special laws.  
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3. Special laws 

US law is really fragmented in the field of data protection and surveillance, and contains 

numerous rules that contain special provisions either about data protection, or surveillance 

activities. 

Firstly, we must mention the 1978 Foreign Intelligence Act (FISA),434 which sets the general 

framework for foreign intelligence, and also created an independent court, the Foreign 

Intelligence Surveillance Court.435 After 1978, ‘wiretraps and electronic surveillance for foreign 

intelligence purposes, conducted within the US could only be done by approval by a FISC 

judge’.436 FISA serves as the general framework of NSA activities. However, a Reagan executive 

order also added to the framework of the surveillance authority. This Executive Order 12,333 (the 

so called ‘twelve triple three’) extended the NSA’s mandate and gave more authority to the 

Agency, and reshaped the powers of the CIA, the FBI and the NSA. The Order also sets the limits 

of gathering information on U.S. citizens abroad, but excludes foreign citizens.437 The Order talks 

about the protection of United States persons, which means 

a United States citizen, an alien known by the intelligence agency concerned to be a 

permanent resident alien, an unincorporated association substantially composed of 

United States citizens or permanent resident aliens, or a corporation incorporated in 

the United States, except for a corporation directed and controlled by a foreign 

government or governments.438 

Several other laws should be mentioned here as well, like the Omnibus Crime Control and Safe 

Streets Act of 1968 (the Wiretap Statute), which was adopted to prevent government access to 

private electronic communications, or its modification from 1986 called Electronic 

Communications Privacy Act of 1986. It was later amended by the Communications Assistance for 

Law Enforcement Act (CALEA) of 1994. 

In 2001 the Patriot Act was adopted,439 to be followed by the Patriot Reauthorization Act in 2006, 

while the FISA was also modified in 2008.  The Patriot Act expanded the scope and availability of 

wiretapping and surveillance, making broader surveillance activities available. One reason why 
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the Patriot Act was criticised was that it allowed the FBI to search telephone, email, and financial 

records without a court order.440  

Moreover, also in 2001, the Aviation and Transportation Security Act of 2001 (ATSA) was 

adopted, which required  

all airline carriers operating to, from, or across U.S. territory to provide the U.S 

Customs and Border Protection Bureau (U.S. Customs) with electronic access to the 

PNR data contained in their reservation and departure control systems. ATSA also 

provides that the information transmitted to U.S. Customs may be shared with 

other Federal agencies for the purpose of protecting national security. Airlines that 

did not comply with ATSA could be subject to fines or a revocation of landing 

rights.441 

Later, in the long turn, as a result of the public debate surrounding the Patriot Act, several 

reforms took place to advance US privacy law, for example an Email Privacy Act protecting email 

contents was passed with a 419-0 vote in the House.442 In 2014, a Presidential Policy Directive on 

Signals Intelligence Activities (the PPD-28) was adopted to develop the system in a more 

democratic way.443 This Directive expressed that ‘privacy and civil liberties shall be integral 

considerations in the planning of U.S. signals intelligence activities’, and that ‘the collection of 

signals intelligence shall be authorized by statute or Executive Order, proclamation, or other 

Presidential directive’. In 2015, the Judicial Redress Act of 2015 was adopted, which amends the 

Privacy Act of 1974. However, this Act failed to extend Privacy Act protections to non-US 

citizens.444 Also in 2015, the Senate adopted the US Freedom Act to end the NSA’s controversial 

bulk collection of phone call metadata.445 
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4. Crucial provisions 

Some provisions of the above mentioned laws could be especially important from the perspective 

of EU-US cooperation. The first one is Section 702 of FISA, and another is Section 215 of the 

Patriot Act, which form the cores of investigations. Below we recap their most important content. 

Section 702 of FISA regulates the concrete set up of foreign surveillance, and also serves as the 

background framework for setting up the intelligence programmes PRISM and Upstream446 

(which were mentioned in the introduction part of the present report):  

[U]nder § 702, the government may conduct surveillance targeting the contents of 

communications of non-U.S. persons reasonably believed to be located abroad when 

the surveillance will result in acquiring foreign intelligence information.’447  

The NSA interpreted Section 702 as an authorisation to intercept Internet and telephone 

communications in and outside of the U.S. 

Section 215 of the Patriot Act, gives power to the government to obtain foreign intelligence 

information to protect against international terrorism.  

Section 215 provides that the Federal Bureau of Investigation (‘FBI’) may apply for an 

order from the FISA court requiring the production of any ‘tangible things (including 

books, records, papers, documents, and other items) needed for an investigation to 

obtain foreign intelligence information not concerning a United States person or to 

protect against international terrorism or clandestine intelligence activities, provided 

that such investigation of a United States person is not conducted solely upon the 

basis of activities protected by the first amendment to the Constitution. 

... 

An application for a section 215 order must be supported by a statement of facts 

showing that there are reasonable grounds to believe that the tangible things sought 

are relevant to an authorized investigation (other than a threat assessment) and by 

detailed minimization procedures designed to ensure that information about U.S. 

persons that may be obtained under the order will not be retained or disseminated 

unnecessarily.448 
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5. Other provisions 

It is important to stress that above mentioned USA Freedom Act changed Section 215, and 

thereby revoked NSA authority to collect mass data of phone calls, which was available earlier. In 

the future, companies must store data and NSA must ask for a permission to receive them from 

the FISC.449 

Finally, there are also some other sources, which can be important. For example, national security 

letters (NSLs) can be issued by the federal government, and can request non-content information 

like transactional records, phone numbers dialled, emails contacted.  

Moreover, the President of the United States also has some special rights regarding surveillance. 

For example US President George W. Bush established the ‘President’s Surveillance Program’ 

(PSP), which was a collection of secret data under the code name STELLARWIND.450 

Below, we try to interpret these sources and analyse the most important issues. 

E. Crucial Issues of Data Protection Rules in the US from a 

European Perspective 
In this subchapter we try to highlight the most important issues of US surveillance activities that 

can still require actions from the EU in the future. There are many arguments, which could be 

raised against the limitation of human rights in the field of surveillance, the ones mentioned 

below are the most common in legal literature and in the media as well. Some of them can be 

directly relevant for the US as well.  As mentioned before, we must also add that after the public 

appraisal back in 2013-2014, the US improved its system a lot in a positive, more democratic 

way.451   

1. The metadata problem 

Firstly, in a number of cases, US agencies were collecting metadata without the control 

mechanisms used in Europe.  Metadata does not contain the content of communication: 

in the context of electronic communications, metadata includes information about 

the time, duration, and location of a communication as well as the phone numbers 
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or email addresses of the sending and receiving parties. It also may include 

information about the device used (make/model and specific device identification 

number). Metadata is generated whenever we use electronic devices (such as 

computers, tablets, mobile phones, landline telephones, and even modern 

automobiles) or services (such as email clients, social networks, word processing 

programs, and search engines). Many of these activities generate considerable 

amounts of information (metadata) about our usage of these devices or services. In 

most cases, service providers collect and retain this information in databases that 

often can be traced directly to an individual person.452   

We agree with those who claim that metadata needs a very similar protection as content, 

because using metadata is a kind of profiling, which could move into a dangerous direction, and 

as such, its collection should be made subject to court permission.453 Based on metadata, 

authorities can gain access to important aspects of our lives, and it can serve as the basis of 

profiling. As mentioned before, its efficiency can also be questioned. Such dangers were also 

mentioned by a report of the Council of Europe.454 This opinion was not completely shared by the 

US Supreme Court even if some of its judges supported it. In a case where a GPS was put in a car 

of a person by a joint FBI-police task force, the court found this action without a court order to be 

unconstitutional.455 The majority of judges, just like the US Government, claimed metadata in 

itself is not protected by the Fourth Amendment, but that courts still ‘may offer protection 

against the privacy harms resulting from government queries of massive databases, even if the 

individual data points themselves lack protection’.456  

However, an earlier statement in the same case by a district court explained the essence of this 

problem differently.  It put that 

prolonged surveillance reveals types of information not revealed by short-term 

surveillance, such as what a person does repeatedly, what he does not do, and 

what he does ensemble. These types of information can each reveal more about a 

person than does any individual trip viewed in isolation. Repeated visits to a 

church, a gym, a bar, or a bookie tell a story not told by any single visit, as does 

one's not visiting any of these places over the course of a month. The sequence of a 
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person's movements can reveal still more; a single trip to a gynecologist’s office 

tells little about a woman, but that trip followed a few weeks later by a visit to a 

baby supply store tells a different story.* A person who knows all of another’s 

travels can deduce whether he is a weekly church goer, a heavy drinker, a regular 

at the gym, an unfaithful husband, an outpatient receiving medical treatment, an 

associate of particular individuals or political groups – and not just one such fact 

about a person, but all such facts.457 

2. Meaning of surveillance 

The meaning of surveillance is sometimes used differently than in Europe, which can also raise 

human rights concerns, since they can violate privacy rights. As Justice Alito put it in the 

Concurring Opinion attached to Jones,458 historically, in a high number of cases, privacy was 

interpreted in the US as belonging to personal property, which means that in a number of older 

cases the Fourth Amendment Protection did not apply because surveillance technology was 

located on public property, even if their usage was to collect vices from a private property.459 This 

changed in the Katz case,460 which extended the borders of privacy, and gave more protection 

against abuse. In the case, Mr Katz used a public phone, his phone conversations were recorded, 

and he was convicted based on his conversations about illegal activities. The device used by the 

FBI was put to the external side of the phone, not inside it. However, later, the court decided that 

a conversation is protected from ‘unreasonable search’ and that wiretapping counts as a search, 

which means that a physical intrusion is not necessary to interpret it as an intrusion into privacy 

rights. 

On the other hand, the former interpretation still had some effect on the handling of metadata, 

as we have seen it in the Jones case.   

It is very important to stress that as mentioned before, at present time it seems the days of most 

US mass metadata programmes are over. In 2011, most programmes461 were stopped and in 2015 

the US Freedom Act was passed. This means that in the future no information can be gained by 

government authorities this way legally.   
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The control of wiretapping was also problematic, from a European point of view. In the European 

legal culture, generally (with some notable exceptions), wiretapping must be controlled relatively 

strictly. In the US, this is not as obvious, differing opinions exist on this issue, and they also 

differentiate between methods of wiretapping.462 In a number of cases, government agencies 

even used illegal methods to get information.463 

3. Functioning of FISC 

In a number of cases, surveillance was nearly automatically allowed. The FISC approved demands 

from the NSA in a semi-automatic way:  

from 1979 through 2012, the court overseeing the Foreign Intelligence Surveillance 

Act has rejected only 11 of the more than 33,900 surveillance applications by the 

government, according to annual Justice Department reports to Congress... Of 1,856 

FISA applications the Justice Department made in 2012, the court denied none but 

modified 40, the Justice Department reported.  

This means that 99,97% of application were approved. Even though there are scholars464 who 

defend this practice (they claim the rate of acceptance does not show how well founded these 

claims were), it is hard to believe that all the applications were well founded and that claims were 

valid in such a high number.465 Furthermore, in 2015, all the 1,497 warrant requests were 

approved.466 All in all, the practice of semi-automatic approval should be amended.467 There can 
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be disputes as to how to solve such problems, but we believe demands from the NSA should be 

investigated on an individual basis and at a proper level.468 

On the other hand, we must also mention that some changes were made to this system by the 

Obama administration. A five person group called ‘Privacy advocates’ were selected by the FISA 

Court to act as an outside advocate to the court.469 On the other hand, their activities do not 

seem to be successful until now.470 

4. Data storage 

Data storage issues were also raised, concerning how private companies handled sensitive data. 

The question of who controls the data storage at private companies will also emerge in the EU in 

the future. In general, private companies store data and in case of a demand, transfer it to the 

authorities. In the future, NSA must get a court order to acquire data,471 which conforms with EU 

requirements. On the other hand, in 2015, the NSA and the CIA doubled the number of 

warrantless searches in the NSA database, which topped at 4,672 searches.472 As an open letter 

of NGOs including the American Civil Liberties Union pointed out to Mr James Clapper, the 

Director of National Intelligence, 

so-called ‘back door searches’ of Section 702 data are highly controversial. These 

searches use U.S. person identifiers to query data, even though the data was 

obtained pursuant to a certification that no U.S. persons were targets. In order to 

have an informed debate on how Congress should address this issue in 2017, the 

public needs and deserves better information. You have disclosed the yearly 

number of U.S.-person queries that the CIA and NSA perform on Section 702-

derived data. 
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You have not disclosed this same figure for the FBI, however, and the USA Freedom 

Act conspicuously exempts the FBI from such a requirement. Given the PCLOB’s 

(i.e. the Privacy and Civil Liberties Oversight Board)473 description of how the FBI 

uses this information, there is every reason to believe the number of FBI queries far 

exceeds those of the CIA and NSA. To present a fair overview of how foreign 

intelligence surveillance is used, it is essential that you work with the Attorney 

General to release statistics on the FBI’s use of U.S. person queries.474 

5. Discrimination of foreign citizens 

Discrimination between US and foreign citizens is common. As we have seen before, the US legal 

system differentiates between NSA activities targeting foreigners and US citizens on US soil, 

compared to NSA activities outside the US, where the Agency faces fewer legal constraints. Some 

of the most far-reaching surveillance programmes conducted by the NSA were authorised under 

Section 702 FISA. As Marko Milanovic recapped the problem, 

Section 702(b) of FISA explicitly limits such authorizations so as to prohibit 

surveillance of any person known to be located in the United States, and of any U.S. 

person (defined as a U.S. citizen or permanent resident) reasonably believed to be 

located outside the United States. In other words, while non-U.S. citizens and 

permanent residents will be protected against surveillance when they set foot on 

U.S. soil, unlike U.S. citizens and permanent residents they will enjoy no such 

protection when they are outside the United States. For FISA’s drafters, therefore, 

the physical presence of an individual on U.S. territory, and his or her citizenship or 

residence status, were criteria of categorical normative relevance with regard to the 

enjoyment of the right to privacy. Like for the Supreme Court in Verdugo-Urquidez, a 

citizen is entitled to privacy no matter where he is located, but the same does not 

apply for an alien.475 

The core provisions allowing this of method is best summarised in a joint report of the American 

Civil Liberties Union and Human Rights Watch, which says that, 

the U.S. government attached certain limiting understandings to Articles 2(1), 4(1), 

and 26 at the time of ratification of the ICCPR. With respect to the antidiscrimination 

provisions contained in Articles 2(1) and 26, the U.S. asserted an understanding that 
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distinctions between individuals would be permitted under the ICCPR if they were, 

‘at minimum, rationally related to a legitimate governmental objective’. This reduces 

the U.S. obligation down to the lowest level of equal protection already afforded 

under the constitution, the mere rationality test. Additionally, the U.S. government 

asserted an understanding that the prohibition against discrimination in times of a 

public emergency contained in Article 4(1) of the ICCPR did not bar the U.S. from 

making ‘distinctions that may have a disproportionate effect upon persons of a 

particular status’.476
 

This problem was raised by the 2014 EP report as well, which said that its intention was to ‘shed 

light on the revelations on the indiscriminate practices of mass surveillance of EU citizens’. Similar 

practice can lead to a differentiation between US and foreign citizens, the legality of which can be 

questioned. In our view the fact that some other countries like Canada, New Zealand or Australia 

use similar techniques477 cannot serve as a justification to support such a discriminating practice. 

We must add that the retention and dissemination limits for non-US persons were recently 

changed, but the effect of these changes cannot yet be measured.478   

Discriminative differentiation regarding surveillance between persons should be abolished. As 

David Cole put it, 

When we balance liberty and security, in other words, we should respect the equal 

dignity and basic human rights of all persons. In the wake of September 11, we have 

failed to follow that mandate. When we spy on foreign nationals without probable 

cause but not citizens, selectively target foreign nationals for registration, detention, 

and deportation based on their ethnic and religious identities, and lock up foreign 

nationals in secret or without any hearings at all, we have chosen the easy way out: 

sacrificing their rights for our purported security. In the end, the true test of justice in 

a democratic society is not how it treats those with political power, but how it treats 

those who have no voice in the democratic process. How we treat foreign nationals, 

the paradigmatic other in this time of crisis, ultimately tests our own humanity.479    

                                                           
476

 HRW, ‘Human Rights Violations In The United States - A report on U.S. compliance with The International 
Covenant on Civil and Political Rights’ 11 <https://www.hrw.org/sites/default/files/reports/US941.pdf> 
accessed 1 May 2016 
477

 Marko Milanovic, ‘Human Rights Treaties and Foreign Surveillance: Privacy in the Digital Age’ (2015) 56 
Harvard International Law Journal 81 88. footone 25. 
478

 Peter P. Swire PP, ’US Surveillance Law, Safe Harbor, and Reforms Since 2013’ Georgia Tech Scheller 
College of Business Research Paper No. #36 35 < 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2709619> accessed 1 June 2016 
479

 Cole D, ‘Are Foreign Nationals Entitled to the Same Constitutional Rights As Citizens?’ (2003) 25 Thomas 
Jefferson Law Review 367 388. 

https://www.hrw.org/sites/default/files/reports/US941.pdf


FRAME Deliverable No. 6.5 

113 
 

6. Surveillance of politicians 

Surveillance of European politicians (see the introduction of this chapter) has also caused 

tensions in EU-US relations. One could argue that surveillance of European politicians was legal 

and constitutional from the point of view of domestic US law, as it was probably approved by FISC 

or by presidential order. However, it can seriously harm transatlantic relations.  
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IV. Extraordinary Rendition 

A. Extraordinary rendition and the ‘War on Terror’ 

1. General Context  

There has been a great deal of commentary and debate about the practice of ‘extraordinary 

rendition’ over the past decade. Before we discuss the subject in depth, we should define its 

meaning. While there are many different definitions of the term rendition,480 the definition used 

in this report is based on EU’s network of independent experts and Council of Europe sources. 

Rendition is a situation in which one State obtains custody over a person suspected of serious 

crime within the jurisdiction or territory of another State and/or the transfer of such a person to 

custody in the first State’s jurisdiction or the jurisdiction of a third State.481 Rendition can be 

lawful and indeed the process of extradition can easily fall within the definition of rendition. The 

term extraordinary rendition, by contrast, is used to describe rendition which occurs outside the 

normal legal procedures and is, as a result, implicitly illegal.482 The phenomenon of extraordinary 

rendition can give rise to a range of associated human rights abuses, which will be discussed 

further below, from violations of the right to liberty and security of the person, to violations of 

the prohibition on torture, inhuman and degrading treatment or punishment (TIDTP).  

The participation of European States in extraordinary rendition operations, either of their own 

instigation or in concert with other States, is not a new phenomenon.483 However, recently the 

phenomenon of extraordinary rendition has garnered much greater interest with the advent of 

the so-called ‘war on terror’ and the extraordinary rendition operations carried out by US security 

forces, particularly the CIA, in that context. The United States has openly admitted that their 

security services engaged in extraordinary rendition operations, transferring detainees to a range 

of different locations throughout the world.484 Soon after the terrorist attacks of 11 September 
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2001, the US President at that time, George W. Bush, granted the CIA authority to detain terrorist 

suspects, set up secret detention facilities and subject the detainees to brutal treatment.485 Duffy 

has described the US extraordinary rendition programme as the nadir of the descent into 

international illegality of the war on terror, which was designed and meticulously perpetrated to 

deliberately nullifying the effect of law.486 As information about this programme of extraordinary 

rendition slowly illuminates the practice, it has become clear that the programme would not have 

been possible to implement without the active or tacit assistance of many States, including EU 

member States. European States have been complicit in these activities to varying degrees, from 

allowing planes carrying such detainees to transit through their airspace unmolested, to hosting 

secret prisons on their territory in which detainees have been held. The prohibition on TIDTP was 

widely flouted by the US during the war on terror. The US used its influence over its European 

allies to facilitate its violation of this prohibition through negotiating access to European airspace 

and airports and even using the aforementioned secret detention facilities on European territory 

to interrogate detainees and subject them to TIDTP.487 The mere fact that such egregious 

violations of human rights could occur with the tacit acceptance and in some cases active 

participation of EU Member States speaks volumes about how close relationships and 

cooperation between western States can be harnessed to perpetrate significant human rights 

abuses.  

In this section of the report, we will map out the different human rights abuses inherent in 

extraordinary rendition, analyse the nature of EU Member States’ participation in extraordinary 

renditions, discuss the EU response to extraordinary rendition and discuss measures aimed at 

ensuring that the human rights abuses associated with the phenomenon of rendition are 

prevented. Finally, it should be noted that given the secret nature of the extraordinary rendition 

programme operated by the US security services, it is not certain that the programme has entirely 

ceased at this point in time. While the Obama administration expressly disavowed torture in an 

Executive Order issued in 2009, it did not repudiate extraordinary rendition.488 Indeed the 

Washington Post has reported on a number of renditions by the US of suspected Al-Shabab 

militants from Djibouti and Nigeria over the past years.489 It may be that the US has simply 
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outsourced these tasks to third countries or private contractors to reduce the US ‘fingerprint’ on 

these operations.490 

2. Human Rights Issues  

The process of extraordinary rendition can give rise to multiple layers of human rights 

violations.491 The multifarious nature of the violations has been reflected in the human rights 

cases brought against European States at the European Court of Human Rights (ECtHR) for their 

role in extraordinary rendition,492 which have invoked many articles of the European Convention 

on Human Rights (ECHR). In order to fully appreciate the magnitude of the human rights 

violations inherent in the practice of extraordinary rendition, it is worth examining them in some 

detail here. 

At the outset, the action of unlawfully obtaining custody of a person and detaining them violates 

their right to liberty and security of the person.493 The incommunicado nature of their detention 

also prevents the detainees from challenging the lawfulness of their detention, which can violate 

the aforementioned right, their right to access a court and their right to an effective remedy for a 

human rights violation.494 Indeed, secret detention may, in and of itself, constitute a violation of 

the prohibition on TIDTP.495 The unlawful detention itself often serves as a context in which 

serious human rights violations, such as torture, occur.496 It is regularly remarked that precluding 

access to detainees actively facilitates the perpetration of TIDTP upon detainees.497  

Many of the detainees that were subject to extraordinary rendition at the hands of the United 

States’ security services were also subjected to so-called ‘enhanced interrogation techniques’, a 

euphemistic term used to collectively describe an array of physical and psychological abuse.498 
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This included physically striking detainees, placing them in stress positions, sensory deprivation, 

sleep deprivation, subjection to extremes of temperature and waterboarding.499 Many of these 

‘techniques’ taken in isolation are sufficient to reach the threshold of a violation of the 

prohibition on TIDTP,500 but when viewed collectively as a pattern of abuse clearly violate that 

prohibition.501  

The rights of other parties, particularly the detainee’s family members, are also important. The 

detainee’s right to enjoy a family and private life may be significantly impaired by extraordinary 

rendition. Equally, there are broad correlations between the practice of extraordinary rendition 

and the human rights violation known as enforced disappearance.502 The rights of family 

members take on particular significance in enforced disappearance cases and the lack of 

knowledge about the fate of a loved one may constitute a form of inhuman and degrading 

treatment.503 Further human rights violations can arise from the State’s failure to properly 

investigate the human rights violations outlined in the previous paragraphs and the failure to 

furnish all necessary facilities to the ECtHR when it examines a case, which will be discussed 

further below. 

While European State agents may not have been directly responsible for inflicting the human 

rights abuses mentioned above, their alleged complicity in the process, through hosting secret 

detention facilities or permitting the transfer of detainees from their jurisdictions, may be 

sufficient to trigger liability under international human rights law. The process of capturing a 

detainee within the jurisdiction of a European State and transferring them elsewhere may engage 

the European State’s non-refoulement obligations under human rights law. Transferring a person 

to a third country’s jurisdiction where they face a real risk of being subjected to TIDTP,504 the 

death penalty,505 a flagrantly unfair trial,506 and/or unlawful detention can all engage the 
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responsibility of the European State.507 Equally, allowing State actors from third States or private 

parties to perpetrate human rights abuses within their territory can, in certain circumstances, 

breach positive obligations under international human rights law.508  

The ECtHR case of El-Masri v Macedonia is illustrative of the kind of liability European States 

could face for extraordinary rendition cases.509 In that case, the applicant was a German citizen 

who travelled from Germany to Macedonia. On arrival he was stopped by border guards and 

interrogated about his involvement with Islamic terrorist organisations. He was then detained 

and interrogated by Macedonian agents in a hotel in Skopje for 23 days. After this he was handed 

over to American agents at Skopje airport and flown to Afghanistan where he claims that he was 

subjected to torture. After a number of months he was flown to Albania and released. The 

applicant claimed he was held incommunicado in Macedonia and that there was no court order 

authorising his detention, no records of it, or opportunity to test the lawfulness of his detention. 

The ECtHR held that the applicant was subjected to ‘extraordinary rendition’ which entailed 

detention ‘outside the normal legal system’ and which ‘by its deliberate circumvention of due 

process, is anathema to the rule of law and the values protected by the Convention’.510 

While there were many human rights violations in this case, we will focus on the arbitrary 

detention of the applicant to illustrate the modes of liability. Macedonia was held responsible 

under Article 5 of the ECHR for the applicant’s arbitrary detention in two distinct ways. First, the 

ECtHR followed a standard non-refoulement line of argument that the State was deemed 

responsible for transferring the applicant to the US authorities in the knowledge that he would be 

taken to Afghanistan and faced a real risk of a flagrant violation of his rights under Article 5 

there.511  

The second ground for Macedonia’s responsibility advanced by the ECtHR requires a bit of 

explanation. Normally in order for a State to be held liable for a violation of human rights law the 

victim must be within the jurisdiction of the State and the action violating the human rights of the 

individual must be attributable to the State.512 The State will not typically be held responsible for 
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the acts of private actors, because those acts may not be attributable to it.513 Equally, acts that 

are attributable to the State may not give rise to State responsibility where it does not owe 

obligations to the victims under international law, which is contingent on the exercise of 

jurisdiction. An argument could be made that neither of these conditions were satisfied in the El-

Masri case as while the applicant was detained by US agents, their actions were attributable to 

the US and, under the ECtHR’s own case law, the applicant would have been considered to fall 

within the extra-territorial jurisdiction of the US State agents.514 Yet in El-Masri, the ECtHR held 

that Macedonia was responsible for the actions of the US agents that had illegally detained the 

applicant in Macedonia.515  

At first view this seems result seems controversial. However, the ECtHR reasoned that Macedonia 

was responsible for these actions because their agents knew the applicant was being detained by 

third parties and had breached their positive obligation to prevent human rights violations as they 

had acquiesced to that detention within their jurisdiction. Positive obligations demand that the 

State undertake certain actions to pro-actively protect rights.516 The standard is that when a State 

knows, or ought to have known, of a real and immediate risk that the applicant would be 

arbitrarily detained by a third party, it must take measures within the scope of its powers that 

judged reasonably might have been expected to avoid that risk.517 Thus, for example, in Medova v 

Russia the applicant’s husband was abducted by armed men in Ingushetia. They placed him in the 

boot of a car and tried to take him across the border into Chechnya. Before they could cross, 

police stopped them and discovered two men in the boot. The police took them all to the local 

station, where the abductors allegedly identified themselves as State agents and claimed they 

had permission to detain the men. The agents were allowed to cross the border with the 

detainees, who were never seen again. The ECtHR held that Article 5(1) lays down ‘a positive 

obligation on the State to protect the liberty of its citizens’, which the Russian authorities had 

violated.518 The State had failed to adequately check the identities of the men or the legality of 

Mr. Medov’s detention.519 The ECtHR considered that the authorities’ failure to put an end to Mr. 
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Medov’s arbitrary detention when they had the opportunity constituted a breach of the State’s 

positive obligation under Article 5.520 This positive obligation has been upheld in other cases.521 It 

was this basis for responsibility and line of jurisprudence that the ECtHR relied on in El-Masri. The 

El-Masri case is a watershed moment in international law representing the first time that a State 

has been held responsible for an extraordinary rendition,522 and the ECtHR has deftly engineered 

the means to hold the State responsible for what happens both within and outside its territory. 

Since the landmark El-Masri judgment, the ECtHR has held EU states responsible for their 

complicity in extraordinary rendition operations in a similar vein.523 

The application of EU law itself to extraordinary rendition is far from clear. The Directorate 

General for Internal Policies issued a comprehensive note on the subject in 2012, which goes into 

much more detail than it is possible to do in this short section. It states that the EU’s fundamental 

rights architecture ‘exhibits several shortcomings and dilemmas in cases of extraordinary 

renditions and secret detentions, especially when trying to ascertain their relationship with the 

EU and the responses to be expected from EU institutional instances from the viewpoint of 

European law’.524 The Charter contains relevant provisions and Article 19(2) states that ‘no one 

may be removed, expelled or extradited to a State where there is a serious risk that he or she 

would be subjected to the death penalty, torture or other inhuman or degrading treatment or 

punishment’. However, as the provisions of the Charter are addressed to EU member states only 

when they are implementing union law and it is unclear how extraordinary renditions fall within 

this category of implementing union law, it is unclear how the charter applies.525  

Two possible avenues present themselves. Firstly, there is a presumption in EU law that that MSs 

assure human rights protection in areas outside the scope of EU law.526 Yet, as we shall clearly see 

below, that presumption has not been upheld in many cases of extraordinary rendition, which 

implicate EU member states. The note argues that where national legal systems fail to ensure 

proper human rights protection in areas that are formally outside of EU jurisdiction but that 

indirectly affect its functioning and effectiveness, then the EU should be in a position to expand 

its remit to include Member States’ compliance with human rights outside the scope of EU law.527 
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There is some evidence to support this contention as the practice of extraordinary rendition 

conflicts with fundamental human rights as general principles of EU law and Union values, 

thereby undermining the premises of the area of freedom, security and justice the treaties aim to 

create. Secondly, some of the individuals who were subjected to extraordinary renditions and 

secret detentions, such as Khaled El-Masri, were EU citizens and the process of extraordinary 

rendition interfered with their rights as citizens under EU law, which strongly suggests EU 

competence in these affairs.528  

3. Europe’s Role in Extraordinary Rendition  

As we noted in the opening section, the complicity of European States in the process of 

extraordinary rendition has taken many active and passive forms, which will be discussed in some 

detail in the following sections. The United Nations has drawn up a list of ways in which States 

have been complicit in the process of extraordinary rendition which includes:  

1. When one State asks another State to secretly detain a person for them. 

2. Where a State holds a person shortly in secret detention before handing them over to 

another State where that person will be put in secret detention for a longer period. 

3. When a State knowingly takes advantage of the situation of secret detention by sending 

questions to the State detaining the person or by soliciting or receiving information from 

persons who are being kept in secret detention. 

4. When a State has actively participated in the arrest and/or transfer of a person when it 

knew, or ought to have known, that the person would disappear in a secret detention 

facility or otherwise be detained outside the legally regulated detention system. 

5. When a State has failed to take measures to identify persons or airplanes passing through 

its airports or airspace after information of the CIA programme involving secret detention 

had already been revealed.529 

EU States have been responsible for many of these activities in the context of the war on 

terror. 

a) Facilitating Air Travel 

Given the extensive use of aircraft for the purposes of moving victims of extraordinary rendition 

to different locations around the world, the process of extraordinary rendition required the use of 

air facilities and the airspace of many States. Shortly after the attacks on 11 September 2001, a 

number of European States agreed to provide blanket overflight clearances for the United States’ 
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and other Allies’ aircraft for military flights related to operations against terrorism,530 as well as 

access to ports and airfields, including for refuelling, for the United States and other Allies for 

operations against terrorism.531 These clearances were then exploited by the CIA to carry out 

their extraordinary rendition operations.532  

The European Parliament has expressed concern about the blanket overflight clearances noting 

that at least 1,245 flights operated by the CIA flew into European airspace or stopped over at 

European airports between the end of 2001 and the end of 2005.533 Overall, the Parliament 

criticised States for relinquishing their control over their airspace and airports by turning a blind 

eye or admitting flights operated by the CIA, which were being used for extraordinary rendition 

and other transportation of detainees.534 These activities were not simply confined to the States’ 

home territories, but also encompassed transit through dependent territories. The US has 

acknowledged, for example, that they used the base on Diego Garcia in the British Indian Ocean 

Territories to carry out extraordinary rendition operations apparently without the knowledge of 

the UK authorities.535 By permitting aircraft to land, refuel and transit their airspace many 

European States have been complicit in the extraordinary rendition programme as they actively 

facilitated it,536 whether the planes were carrying detainees at the time of their stopovers or 

transits or simply moving empty planes involved in rendition between places to carry out further 

activities.537 These activities represent perhaps the most pervasive form of complicity that we are 

aware of as they involved virtually every State in the EU.538 
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b) Direct Participation in Rendition 

There have been some cases of European States actively participating in rendition operations. In 

the UK, for example, evidence has emerged following the collapse of Muammar Gaddafi’s Libyan 

regime that the UK was heavily involved in the rendition of two Libyan nationals, Abdel Hakim 

Belhadj (aka Abdullah Sadeq) and Sami Al Saadi (aka Abu Mundhir). In the case of Belhadj, he 

alleges that UK authorities supplied intelligence to the CIA and Libyan authorities and assisted in 

his unlawful rendition to Libya, where he was unlawfully detained and tortured.539 A criminal 

investigation into these activities is ongoing,540 as is a court case for damages against the British 

authorities. In the case of Sami al-Saadi, he along with his pregnant wife and four children were 

all captured and taken on a plane from Hong Kong to Libya, Al-Saadi was then unlawfully detained 

and subjected to torture, inhuman and degrading treatment in a Libyan prison for six years. The 

UK has since settled the case for damages out of court, with no admission of wrongdoing, for 2.2 

million pounds.541 In a similar vein, UK security services have been implicated in the abduction of 

Bisher Al-Rawi and Jamil El-Banna from Gambia and ultimately to Guantanamo Bay.542 

Italy was also complicit in the extraordinary rendition of Osama Moustafa Hassan Nasr. Nasr had 

been granted asylum in Italy, but he was abducted in February 2003, transferred to a NATO base 

in Aviano by car, flown to the NATO base in Ramstein, Germany and then to Egypt where he has 

was unlawfully detained and tortured.543 An Italian carabinieri and a number of security services 

agents played an active role in the abduction and this case will be discussed further below.544 

Sweden was implicated in the extraordinary rendition of two individuals, Ahmed Agiza and 

Muhammad Alzery, on 18 December 2001. The men, whose claims for asylum in Sweden had 

failed, were handed over to US agents in Stockholm airport. The UN Committee against Torture 

(UNCAT), which examined the incident, noted that the men were stripped, shackled, hooded and 

subjected to treatment which violated the UNCAT.545 As this occurred with the acquiescence of 

the State’s police, Sweden was held responsible for violating Article 16 of the UNCAT. The men 

were subsequently taken by the US authorities to Egypt where they were detained and allegedly 
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tortured. Thus, Sweden was held responsible for breaching the non-refoulement provisions of the 

UNCAT.546 

Finally, as we will see below, Poland hosted a secret CIA prison on its territory. As part of this 

arrangement, it cooperated in the perpetration and execution of rendition operations inter alia 

by providing logistical support, transport for the CIA teams and security at the secret prison.547 

c) Interrogation  

There is some evidence that the intelligence services of a number of European States contributed 

to or participated in interrogations of rendered detainees.548 A report from the UK which looked 

at whether Britain was implicated in the improper treatment of detainees held by other 

countries, the Gibson Report, states that ‘officers from the Agencies and elsewhere took part in 

numerous interviews with detainees including in Afghanistan, Iraq and at the US detention facility 

at Guantanamo – whether in the role of sole interviewer, in concert with officers from other 

countries, or if invited to witness interviews conducted by foreign liaison partners’.549 These 

intelligence officers were aware of a number of concerning treatment issues, including hooding, 

the use of stress positions, physical assaults, sleep deprivation and substandard detention 

facilities.550 Indeed some subjects of rendition have alleged that UK agents were not only aware 

of their ill-treatment, but were actively involved in it.551 These officers continued to engage with 

the intelligence partners responsible for this even after detention issues had been identified and 

raised.552 The legality of the detainees’ detention did not appear to be considered by the 

agents.553 The UK is not alone in this regard and we know that German intelligence officials were 

at the very least involved in the interrogation of a detainee in Guantánamo,554 and a further 

detainee, Muhammad Haydar Zammar, in Syria.555  

d) Hosting Secret Prisons  

Perhaps the most egregious form of complicity in the context of extraordinary rendition was the 

hosting of secret CIA prisons on European soil. Four EU countries have been implicated in this 

regard, Germany, Poland, Lithuania and Romania.  

In the first place, there have been allegations that the US used a military installation in 

Mannheim-Blumenau to detain and ill-treat people as part of its extraordinary rendition 
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programme.556 The Polish authorities are alleged to have allowed the CIA to use the small airport 

of Szymany in North-Eastern Poland for rendition operations and hosted a secret prison nearby in 

Stare Kiejkuty.557 The ‘routine procedure’ was for the person subject to rendition to be taken to a 

van provided by the Polish authorities and driven to the Polish intelligence service’s training base 

in Stare Kiejkuty where they were subjected to enhanced interrogation techniques.558 While 

Poland has denied hosting a secret prison for the CIA,559 the ECtHR has held that at least one 

detainee was held in secret by the CIA in Poland between 2002 and 2003 and found Poland 

responsible for its complicity in the CIA programme, which enabled the US authorities to subject 

the applicants to torture and ill-treatment on its territory.560 

Lithuania is alleged to have hosted two secret detention facilities on its territory, one in Antaviliai 

and the other in Vilnius.561 A case is currently pending before the ECtHR concerning Lithuania’s 

role in the extraordinary rendition programme.562 Finally, Romania is alleged to have hosted a CIA 

prison in Bucharest, which was used in the extraordinary rendition programme.563 While 

Romanian officials denied that they had hosted a secret prison on their territory,564 media reports 

suggest that the former Romanian president, Ion Iliescu, approved the CIA’s request to establish 

such a site on Romanian territory.565 A case concerning Romania’s involvement in extraordinary 

rendition is also currently pending before the ECtHR.566  
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4. The EU Response to Extraordinary Rendition  

The practice of extraordinary rendition necessitated collusion between EU member states and the 

United States of America and enabled the United States to perpetrate widespread and systematic 

human rights abuses. It is arguably the most grave human rights violation perpetrated by western 

States in recent history. The European Union’s response, as an institution, to extraordinary 

rendition has been extremely limited. The European Parliament has been at the forefront of the 

EU’s efforts issuing resolutions,567 drafting investigatory reports,568 and commissioning expert 

opinions on the subject.569 The response of the Commission, Council and Member States has been 

much less forthcoming. From the earliest public indications that extraordinary rendition was 

occurring, the European Parliament had called for the Council and the Commission to engage on 

the subject and for Member States to investigate extraordinary rendition allegations against 

them.570 The Council initially responded with a press release following a meeting of the General 

and External Affairs Council in September 2006 alluding generally to the practice of extraordinary 

rendition and secret detention sites in EU countries 

Ministers reiterated their commitment to combating terrorism effectively, using all 

legal means and instruments available. Terrorism is itself a threat to a system of 

values based on the rule of law. They reiterated that, in combating terrorism, human 

rights and humanitarian standards have to be maintained. Accordingly, they 

acknowledged the intention of the United States administration to treat all detainees 

in accordance with the provisions of the Geneva Convention and the assurances 

about ICRC (International Committee of the Red Cross) access. 
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The existence of secret detention facilities where detained persons are kept in a legal 

vacuum is not in conformity with international humanitarian law and international 

criminal law. Ministers noted that they would continue their dialogue with the US 

focusing on safeguarding human rights in the fight against terrorism.571 

When a more robust response from the other institutions and member states was not 

forthcoming, the European Parliament’s frustration was clear in a subsequent resolution where it 

stated that it deplored  

the inability of the Council - due to the opposition of certain Member States - to 

adopt conclusions in response to that statement at the General Affairs and External 

Relations Council of 15 September 2006, and requests that the Council adopt them 

urgently in order to dissipate any doubt as to the Member State governments' 

cooperation with and connivance in the extraordinary rendition and secret prisons 

programme in the past, present and future. 

Calls on the Council and the Member States to issue a clear and forceful declaration 

calling on the US Government to put an end to the practice of extraordinary arrests 

and renditions, in line with the position of Parliament; 

Deplores the fact that the governments of European countries did not feel the need 

to ask the US Government for clarifications regarding the existence of secret prisons 

outside US territory;572 

It seems there were initial attempts to raise the issue bi-laterally with the US authorities, but 

these were summarily shut down by the United States. At an EU-US ministerial meeting on justice 

and home affairs in 2006, for example, European justice ministers attempted to raise concerns 

about the extraordinary rendition programme, but US Attorney General Alberto Gonzalez stated 

that the USA was a democratic country and accountable only to congress. This was interpreted as 

a clear indication that that the USA would not accept being questioned on this issue by the EU.573  

A few years later in 2009, after the Bush administration had left office, the EU and US issued a 

joint statement concerning the methods employed in combatting terrorism stating  
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Efforts to combat terrorism should be conducted in a manner that comports with the 

rule of law, respects our common values, and complies with our respective 

obligations under international law, in particular international human rights law, 

refugee law, and humanitarian law.574 

The EU has also issued other policy statements concerning the prohibition of TIDTP. In 2012, for 

example, the EU issued guidelines on EU policy toward third countries on TIDTP, which includes a 

commitment for the EU to ‘raise the prohibition of torture and other forms of ill-treatment in its 

counter-terrorism dialogues with third countries’ and ‘ban secret places of detention’.575 Given 

the prominence of the practice of extraordinary rendition and the extent of MS complicity with it, 

it is bizarre that it is not even mentioned in a policy document on TIDTP and engagement with 

third countries. 

The most recent EU Action Plan on Human Rights and Democracy also contains a commitment for 

the EEAS, Commission, Council and MSs to  

Address torture and ill-treatment (prevention, accountability and rehabilitation), and 

the death penalty (abolition, moratorium and minimum standards) in a 

comprehensive manner through political and human rights dialogues and support to 

partner countries, independent national prevention mechanisms and civil society; 

mainstream safeguards against death penalty, torture and ill-treatment in EU 

activities, including in counter-terrorism and in crisis management.576 

While these statements of policy have a place, the reality is that they are of extremely limited 

value in the context of extraordinary rendition and have not resulted in tangible actions. One of 

the most recent European Parliament resolutions sums up the current situation well. Overall the 

European Parliament condemned the  

apathy shown by Member States and EU institutions with regard to recognising the 

multiple fundamental rights violations and torture which took place on European soil 

between 2001 and 2006, investigating them and bringing those complicit and 

responsible to justice.577 
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Despite the policy commitment to dialogue and engagement on the subject, the European 

Parliament observed that ‘the US Government has failed to cooperate with EU Member States’578 

investigating extraordinary rendition practices. The European Parliament also noted, with regret, 

‘the slow pace of investigations, the limited accountability and the excessive reliance on state 

secrets’.579 The Parliament also expressed concern  

regarding the obstacles encountered by national parliamentary and judicial 

investigations into some Member States’ involvement in the CIA programme, and the 

undue classification of documents leading to de facto impunity for perpetrators of 

human rights violations.580 

There are a few possible explanations of the EU’s limited response to extraordinary rendition. 

Firstly, from the outset the EU parliament recognised that cooperation in the field of intelligence 

was an exclusive reserved competence of EU Member States falling within the scope of their 

bilateral and multilateral relations.581 As such EU engagement in the subject was limited. 

However, the issues arising from extraordinary rendition, which compromise human rights and 

the rule of law more broadly across the EU, clearly intersect with an area of shared competence, 

namely securing the area of freedom, security and justice in the EU.582 As such it is at best a 

partial justification for the lack of action.  

Secondly, it was arguably never envisaged that Western liberal democracies, which broadly 

respect human rights and the rule of law, could collude and coordinate to such an extent to 

perpetrate such egregious violations of both. As this was never realistically contemplated, the EU 

was not designed to have the legal mechanisms to respond to this. There are two possible 

avenues for legal action, utilising Article 258 of the Treaty on the functioning of the European 

Union or alternatively Article 7 of the Treaty on European Union, but neither is ideally suited for 

the task of tackling extraordinary rendition. 

The European Commission could theoretically utilise Article 258 to issue a reasoned opinion that 

a MS has failed to fulfil an obligation under the treaties, such as the duty to respect fundamental 

rights or the rule of law. If the State does not comply with the opinion, the Commission can bring 

enforcement proceedings against it at the Court of Justice. While the Commission has used this 

procedure to combat anti-democratic actions in Hungary,583 the Commission has never invoked a 

violation of the values of Article 2 of the Treaty on European Union, such as fundamental rights or 

the rule of law on its own as a basis for a legal action, tending instead to rely on actions grounded 
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in an infringement of secondary legislation.584 Thus, while an action under this heading is not 

inconceivable,585 it seems unlikely in the near future and would probably not be utilised, at least 

initially, for something as politically sensitive as extraordinary rendition.  

The other option is utilising Article 7 of the Treaty on European Union which states that  

On a reasoned proposal by one third of the Member States, by the European 

Parliament or by the European Commission, the Council, acting by a majority of four 

fifths of its members after obtaining the consent of the European Parliament, may 

determine that there is a clear risk of a serious breach by a Member State of the 

values referred to in Article 2.586 

The values referred to include the rule of law and fundamental rights, both of which were 

severely compromised by MSs’ complicity in the extraordinary rendition program. The article 

envisages that where a breach occurs, certain rights deriving from the application of the EU 

treaties, including voting rights, can be suspended in respect of the country responsible.587 The 

European parliament, for its part, expressed a commitment  

to opening the procedure under Article 7 of the Treaty on the European Union if 

investigations confirm the allegations that any Member State has given assistance, 

whether by act or omission, to agents acting on behalf of other governments in 

conducting such practices.588 

This was a remarkably forthright commitment, which has never materialised in practice despite 

ample evidence, which we have outlined above, that Member States offered a great deal of 

assistance to the US in carrying out extraordinary rendition.  

The practicalities of invoking this article are extremely challenging. It is anathema to the general 

approach of the EU of co-operation and mutual trust to single out a specific MS and make such a 

damning accusation against them. The EU Commission has begun investigating Poland for 

changes to its Constitutional Court and media laws and a request to open Article 7 proceedings 

against Hungary in response to anti-democratic legislation implemented by the government there 
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was declined by the European Parliament.589 In both cases the EU has declined to formally trigger 

the Article 7 procedure, instead engaging in a pre-Article 7 dialogue procedure with Poland.590 

Indeed the indications from the EU are that they consider this procedure to be a last resort, a 

‘nuclear option’ in the words of former Commission President José Manuel Barroso,591 which may 

never be invoked in any circumstances. Secondly, the procedure contemplates MSs singling out a 

specific MS for censure, when in the context of extraordinary rendition many MSs were complicit 

with the actions of the CIA in executing its program of extraordinary rendition to varying degrees. 

In such circumstances it becomes a case of ‘let he who is without sin among you cast the first 

stone’ and any censure procedure against a specific MS would be highly hypocritical. As the 

procedure also relies on obtaining a critical mass of votes in the Council and European Parliament 

to trigger the procedure, it seems unlikely to succeed given the pervasive nature of the MSs’ 

complicity. This has prompted calls for the process of triggering Article 7 to be reformed so that it 

is less political and includes greater involvement of other actors, such as the EU Fundamental 

Rights Agency.592 The political dimensions of the Article 7 process and the fact that it has not been 

triggered yet indicate that there is a clear lack of political will on the part of MSs to address the 

issue of extraordinary rendition. This is also reflected in the lack of co-operation between the MSs 

and the Council with the European Parliament’s investigation of extraordinary rendition.593  

Thus, the overall prospects of addressing extraordinary rendition at the EU level remain bleak. 

While the European Parliament has been active, its counterparts at the Commission and Council 

have been less forthcoming and the opposition of the Member States to action at this level seems 

intractable at this point in time. Yet, as the European Parliament notes, accountability for 

extraordinary rendition is essential in order to protect and promote human rights effectively in 

the internal and external policies of the EU.594 Kinzelback and Kozma argue that ‘the failure to 

look into its own conduct and to stand up to the USA on extraordinary renditions and secret 

places of detention has harmed EU [sic] ability to promote human rights in third countries’.595 

There is also the outstanding question of how to prevent any similar actions in European States in 

the future. The Council of Europe has expressly called on the EU to consider ‘ways of avoiding 
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similar abuses in future and ensuring compliance with the formal and binding commitments 

which states have entered into in terms of the protection of human rights and human dignity’.596 

The European Parliament has called for the adoption of an ‘EU internal strategy on fundamental 

rights’ and invited the Commission ‘to propose the adoption of such a strategy and a related plan 

of action’.597 

In the following sections we look toward the future and specifically the different means of 

addressing impunity, putting in place measures to prevent extraordinary rendition happening 

again and policing the increasing reliance by member states on state secrecy to hide dubious 

behaviour and complicity in unlawful activities.  

5. Future Prevention of Extraordinary Rendition  

a) Combatting Impunity  

The first step in trying to prevent extraordinary rendition in the future is holding those who have 

been directly responsible for the perpetration of these human rights abuses accountable under 

the law. Any State could theoretically take legal action against those who planned and 

implemented the extraordinary rendition programmes as the programme itself, or at least certain 

aspects of it, can trigger universal jurisdiction under international law. 

All EU member States are party to the UN Convention against Torture and other Cruel, Inhuman 

or Degrading Treatment or Punishment (UNCAT).598 Under this treaty, the States have a wide 

ranging obligation to criminalise torture and bring perpetrators of torture to justice.599 This 

includes an obligation to create universal jurisdiction over the offence wherein the State has a 

duty to exercise jurisdiction over persons of any nationality who are suspected of torture in any 

country if they are on the territory of that State.600 The UN Committee against Torture, which 

oversees the implementation of the UNCAT, has held that the State’s failure to establish universal 

jurisdiction (or any other type of jurisdiction envisaged in article 5) constituted a violation of 

article 5.601 Thus, the perpetrators of extraordinary rendition and its associated TIDTP should have 
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no safe haven in Europe.602 Equally, and perhaps more importantly in the European context, the 

UNCAT creates an obligation on States to punish complicity in torture under Article 4, which 

states that any ‘act by any person which constitutes complicity or participation in torture’ shall 

also be an offence under the domestic law of state parties to the Convention. While the specifics 

of these offences will largely be dependent on the municipal rules on participation in crime of 

individual States,603 the obligation is clear and it is up to European States to uphold their duties 

under international law.604  

The system of extraordinary rendition established and implemented by the United States 

arguably also constituted a crime against humanity. While crimes against humanity historically 

required a nexus to an armed conflict,605 this requirement for a link to an armed conflict has now 

been abandoned.606 The definition for a crime against humanity in the Rome Statute of the 

International Criminal Court sets out a number of illegal acts, including torture, imprisonment or 

other severe deprivation of physical liberty in violation of fundamental rules of international law 

and enforced disappearance. These are then qualified as crimes against humanity when they are 

committed as part of a widespread or systematic attack directed against any civilian population, 

with knowledge of the attack.607 The system of extraordinary rendition was certainly consciously 

and knowingly directed as part of a ‘war on terror’ and it was widespread across the world and 

systematic in its execution. The United States would argue that it was not directed at a civilian 

population, considering the persons subjected to extraordinary rendition to be unlawful 

                                                           
602

 According to a 2012 report from Amnesty International every EU member state, with the exception of 
Slovakia, has legal measures permitting it to invoke universal jurisdiction against perpetrators of torture – 
See Amnesty International, Universal Jurisdiction A Preliminary Survey of Legislation Around The World – 
2012 (Amnesty International, 2012) 16-22.  
603

 Francesco Messineo, ‘‘Extraordinary Renditions’ and State Obligations to Criminalize and Prosecute 
Torture in the Light of the Abu Omar Case in Italy’ (2009) 7 Journal of International Criminal Justice 1023, 
1028. 
604

 For a more detailed discussion of complicity under the UNCAT see Ibid. 1028ff. In practice universal 
jurisdiction is seldom invoked and is often conditioned by requirements that the victims be nationals of the 
State, or the perpetrators present on the territory of the State, see generally Amnesty International, 
Universal Jurisdiction A Preliminary Survey of Legislation Around The World – 2012 (Amnesty International, 
2012). Perhaps the most famous example of the invocation of universal jurisdiction in the EU context 
occurred when the Spanish judge, Baltasar Garzón, unsuccessfully sought the extradition of Augusto 
Pinochet to Spain to face charges of torture and other crimes – see R. v Bow Street Metropolitan 
Stipendiary Magistrate Ex p. Pinochet (No.3) [2000] 1 A.C. 147. 
605

 Principle 6(c), Principles of International Law Recognised in the Charter of the Nuremberg Tribunal and 
in the Judgment of the Tribunal (adopted 29 July) International Law Commission Document A/1316. 
606

 The nexus was not a requirement by 1995 and is not mentioned in ICTR statute or judicial opinion from 
that time. Statute of the International Criminal Tribunal for Rwanda (adopted 12 January 1995) UN doc. 
SC/5974, art 3; Prosecutor v Tadic (Case no. IT-94-1-AR72) 2 October 1995 at [140]-[141]. 
607

 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) 
2187 UNTS 90, art 7(1). 



FRAME Deliverable No. 6.5 

134 
 

combatants.608 However, innocent civilians, such as Khaled El-Masri, were caught up in the 

system of extraordinary rendition.  

It can be argued that the nature of the acts as crimes against humanity or violations of the 

prohibition on TIDTP generate specific investigatory and prosecutorial obligations for European 

States. Both the prohibition on TIDTP and crimes against humanity constitute peremptory norms 

of jus cogens under international law.609 A violation of such a norm gives rise to a corresponding 

obligation erga omnes – an obligation owed by states to the international community as a whole 

– either to institute criminal proceedings or to extradite the suspect to another competent 

state.610 The jus cogens nature of these provisions fosters an entitlement ‘to prosecute and 

punish or extradite individuals’ accused of these acts ‘who are present in a territory under its 

jurisdiction’.611 

However, thus far the prosecutorial actions of States against the perpetrators of extraordinary 

rendition have been extremely limited. This is despite the fact that the normal municipal legal 

rules of most States should have the capacity to punish many facets of extraordinary rendition 

under their normal criminal laws, which prohibit crimes like kidnapping, assault and unlawful 

detention, without the need for specific new offences.612 In 2006, an Italian court issued arrest 

warrants for a number of Italian security services agents, including the former head of the Italian 

Military Intelligence and Security Service, Niccoló Pollari, and EU arrest warrants for over 20 CIA 

agents who were suspected of involvement in the extraordinary rendition of Abu Omar – Osama 

Mustafa Hassan Nasr.613 On 12 February 2013, Pollari was sentenced to ten years in prison for his 

involvement in Abu Omar’s rendition.614 The CIA agents, who had absconded, were subsequently 

tried in absentia and convicted of their involvement in the rendition. Accountability of this type 
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can be hampered by immunities from prosecution of, for example, heads of state, government 

officials and parliamentarians although there has been a notable trend against immunities from 

prosecution for international crimes.615 With respect to torture specifically, the fact that torture is 

defined in the UNCAT as being perpetrated by a state agent and that treaty imposes, as we just 

noted, an obligation on states to extradite or prosecute perpetrators of torture, it implicitly 

precludes immunities.616 In the context of extraordinary rendition, in the case of Abu Omar when 

the issue of immunity from prosecution of a number of the participants in the extraordinary 

rendition was raised, it was rejected by the Italian courts.617 While the trend against de jure 

immunities is evident, the de facto immunity of high level officials implicated in extraordinary 

rendition practices remains a significant barrier to future prosecutions.618 Italy has, for example, 

since quashed the convictions of the Italian nationals on the grounds of state secrecy and has only 

sought the extradition of one of the US citizens implicated in the case and this agent subsequently 

received a pardon from the President of Italy. In a recent case before the European Court of 

Human Rights, it held that the failure of the Italian authorities to seek extradition and the 

quashing of the sentences of the Italian agents constituted a violation of the procedural 

obligation in Article 3 of the European Convention on Human Rights.619 In a similar vein, in 2007 

the Munich District Court issued warrants for the arrest of 13 suspected CIA agents for their 

involvement in the extraordinary rendition of Khaled El-Masri.620 However, the German 

authorities have not sought the extradition of the agents to Germany to face trial.621  

The UK began investigations into a number of alleged offences related to extraordinary rendition. 

It has begun investigations into the alleged involvement of UK State agents in the rendition of two 

Libyans, Abdel Hakim Belhadj and Sami Al Saadi, with the complicity of US and Libya.622 Other 

investigations, into allegations that a UK security officer was involved in the torture of 

extraordinary rendition victim Binyam Mohammed and the alleged participation of UK State 
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agents in the ill-treatment of victims of extraordinary rendition held at Bagram, have been 

abandoned due to insufficient evidence.623 

While individual responsibility is one facet of the equation, State responsibility under 

international human rights law must also be brought into the equation. There is some historical 

precedent for States themselves to be held accountable before international human rights bodies 

for operations akin to the extraordinary rendition system established by the United States. In 

Goiburú et al. v Paraguay, the Inter-American Court of Human Rights (IACtHR) examined systemic 

human rights violations on an international scale.624 In that case, a Paraguayan doctor, Agustín 

Goiburú Giménez, was arrested and illegally detained by Argentinian State agents in 1977. He was 

taken to Paraguay and turned over to Paraguayan State agents. While held incommunicado by 

Paraguay, he was tortured and he subsequently disappeared. Others were subjected to similar 

treatment in a co-ordinated international military operation called Operation Condor. The 

operation involved State agents from Chile, Argentina, Bolivia, Paraguay and Uruguay. Each 

government sought to stifle opposition to their rule through this operation by engaging in 

abduction, unlawful preventive detention and targeted killing all over the world between 1974 

and 1977.625 The IACtHR recognised that this individual case occurred ‘in the context of the 

systematic practice of arbitrary detention, torture, execution and disappearance’.626 It further 

ruled that ‘the State’s international responsibility is increased when the disappearance forms part 

of a systematic pattern or practice applied or tolerated by the State’ and that Operation Condor 

as a whole was a crime against humanity.627 

The ECtHR was very critical of the Polish investigation into the extraordinary rendition of Abd al-

Rahim al-Nashiri. Despite allegations that the Polish State was hosting a secret prison for the CIA 

on its territory emerging in 2005, there was ‘no attempt to initiate any formal, meaningful 

procedure in order to clarify’ the situation.628 While the State eventually began an investigation in 

March 2008, the ECtHR noted that six years later the investigation remained pending and there 

was a ‘perceptible lack of will to investigate [Poland’s complicity in extraordinary rendition] at 

domestic level’.629 Furthermore, since March 2008 no meaningful progress in the investigation 

has been achieved and no persons bearing any responsibility have apparently been identified.630 

As a result, the ECtHR concluded that Poland had violated the procedural obligation to investigate 

alleged violations of Article 3 of the ECHR. In light of these arguably more positive developments 

on the responsibility front, the instruction in a resolution from the European Parliament to its 
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Committee on Civil Liberties, Justice and Home Affairs to resume its inquiry on ‘alleged 

transportation and illegal detention of prisoners in European countries by the CIA’ and report 

back to the parliament is a welcome development and will hopefully also lead to greater 

accountability within Europe.631 

b) Proactive Measures to Prevent Extraordinary Rendition 

When one examines the complicity of European States in the extraordinary rendition programme 

of the United States two things become clear. Firstly, that European States traded their 

sovereignty for America’s goodwill in furthering its extraordinary rendition programme.632 

Secondly, that European States were not proactive in their protection of human rights within 

their jurisdiction. A key factor in creating an environment conducive to extraordinary rendition 

has been the limited exercise of sovereignty by European States over their airspace or territory 

and their general acquiescence to the activities of US security services. In some instances, legal 

rules hampered the ability of European States to exercise their jurisdiction; in others the legal 

rules were adequate, but simply not utilised by the State.  

i) Status of Forces Agreements 

Where US security services used US military facilities on European soil for the purposes of 

extraordinary rendition, the agreements governing these military bases, such as the NATO status 

of forces agreement (SOFA), created obstacles to the effective exercise of jurisdiction by the 

territorial State.633 The NATO SOFA, for example, limited the territorial State’s ability to search the 

military bases and meant that the sending State (the US) retained criminal and disciplinary 

jurisdiction over its forces within the base.634 This obviously created practical barriers to securing 

compliance with European human rights rules within those facilities. Nonetheless, this does not 

mean the EU States can abdicate their human rights responsibilities, the agreements, such as the 

NATO SOFA, must be interpreted and applied in a manner consistent with the State’s human 

rights obligations.635 Looking forward European States could consider amending the terms of the 

NATO SOFA or other memoranda of understanding governing foreign troop deployments on their 

territory to include a provision which permits entry and search of military facilities to comply with 

international human rights law.636  

ii) Aviation Control 

It is also clear from the analysis above that the system of rendition would have been much more 

difficult to implement if the US security services did not have such free access to European 

airspace and air facilities. Thus, if we wish to prevent extraordinary rendition in the future, 
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placing sensible limits on access to European airspace is a must. It should be pointed out that the 

ECHR requires States to secure the rights in the Convention to everyone within their 

jurisdiction.637 The State’s jurisdiction includes airspace and aircraft travelling through this 

jurisdiction fall concurrently within the jurisdiction of the so-called flag state – the State in which 

the aircraft is registered – and the jurisdiction of the territorial State.638 The State’s positive 

obligations under human rights law are engaged in two distinct ways here. Firstly, the State may 

have an obligation to investigate under the procedural obligations in the European Convention 

where there is a suspicion that human rights violations are occurring on-board an aircraft within 

their jurisdiction.639 Secondly, when a State knows, or ought to have known, of a real and 

immediate risk of a human rights violation, it must take measures within the scope of its powers 

that judged reasonably might have been expected to avoid that risk.640 As we noted above there 

have been a number of cases where States have been held responsible for acquiescing in a 

person’s loss of liberty by third parties within their jurisdiction.641 States need to be more 

cognisant of these positive obligations in the future and to create greater awareness of their 

duties with respect to detention by third parties among their State agents and security forces if 

extraordinary rendition is to be halted.  

There are distinct rules governing civil aviation and civil aircraft that do not apply to State 

aircraft.642 The distinction is important because many of the extraordinary rendition flights 

utilised chartered civilian aircraft for their activities. While civilian aircraft enjoy a number of 

overflight rights under international law, State aircraft are, generally speaking, not permitted to 

fly over or land in foreign sovereign territory otherwise than with express authorisation of the 

State concerned.643 The civilian aircraft involved in extraordinary rendition activities were used by 

State agents to carry out State functions and where any doubt arises as to whether an airplane is 

a civilian aircraft or a state aircraft the issue will be determined by the function it actually 

performs at a given time.644 Therefore if a plane involved in rendition was considered a State 

aircraft, it would have to seek the consent of the territorial State before transiting its territory and 
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the territorial State could refuse this permission.645 States should also consider removing the 

blanket overflight clearances granted in the context of NATO agreements soon after 9/11 and 

generally making overflight permission for State aircraft conditional upon respect for express 

human rights clauses, which include a right to search the aircraft where there is a suspicion that 

human rights violations are occurring on board.646 If the aircraft involved in rendition 

misrepresented itself as a civilian aircraft, it would be in breach of the terms of the Chicago 

Convention and the territorial State would be permitted, under article 16 of the Chicago 

Convention, to request the plane to land and to search the plane.647 None of the provisions of the 

Chicago Convention would prevent a police search of a civil aircraft stopped for refuelling, or the 

arrest of persons aboard the aircraft who were suspected of crimes of torture.648 European States 

should also consider introducing rules obliging the operators of chartered civil aircraft passing 

through their airspace to provide lists of staff and passengers on board.649 

c) State Secrecy  

The misuse of State secrecy rules and undue classification of documents in some European States 

has prompted criticism from the European Parliament, the Council of Europe and the United 

Nations as it has hampered investigations into European States’ complicity in extraordinary 

rendition, led to the termination of some criminal proceedings and de facto impunity for the 

perpetrators of human rights violations.650 The use of state secrecy rules has been described as a 

‘systematic cover up’,651 which supports the idea that European States were complicit in 

extraordinary rendition operations.652 The invocation of these secrecy rules is occurring both in 

US courts and within Europe at domestic and international levels.653  
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In Italy, for example, during the trial of a number of Italian and CIA security officials for offences 

related to the extraordinary rendition of Osama Moustafa Hassan Nasr, the invocation of State 

secrecy laws jeopardised the entire trial. A number of witnesses refused to answer questions on 

the grounds of state secrecy.654 Indeed, the President of the Italian Council of Ministers took legal 

action demanding the annulment of indictments underpinning the trial and the cessation of the 

trial on the grounds that it violated legal rules on State secrecy because it would reveal details of 

the working relationship between the CIA and the Italian security services.655 He was largely 

successful in his claims. The Italian Constitutional Court interpreted the President’s power to 

establish state secrets very widely and the scope for judicial review over this power very 

narrowly. This ruling ‘significantly narrowed the scope of what could be ascertained’ by the judge 

in the case, although it did not ultimately stop the trial and, as noted above, a number of Italian 

and CIA officials were convicted.656 The European Court of Human Rights subsequently held in this 

case that the Italian executive authorities had misused the rules on state secrecy in order to 

ensure the impunity of those implicated in the case.657 

In the UK, victims of extraordinary rendition enjoyed some success in legal battles against State 

secrecy, successfully petitioning the courts for the disclosure of documents related to their 

extraordinary rendition cases.658 However, the UK’s response to these cases has been lamentable. 

In response to these successes, the UK government expanded the use of closed material 

procedures. These procedures allow the government to refuse to disclose evidence to other 

parties in a case where the disclosure would be ‘contrary to the public interest’. Instead, special 

advocates, approved by the government, are permitted to see the evidence and represent the 

interests of the parties who cannot see the evidence.659 These procedures had previously been 

confined to specific limited areas of litigation.660 However, as a direct response to the 

aforementioned cases, the UK significantly extended their scope to include all civil proceedings 
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before the courts of England and Wales.661 The legislation also limited civil procedure rules on 

disclosure known as Norwich Pharmacal orders.662 Under these orders, where a party innocently 

becomes involved in the wrong of another, that person owes a duty to the wronged person to 

disclose all the information they have pertaining to the wrongdoer. The ruling acts in the form of 

a discovery order exercisable against a third party where the claimants have no cause of action 

against the third party, but require information from them to make a case against the wrongdoer 

who cannot be identified.663 The lawyers for Binyam Mohammed, a victim of extraordinary 

rendition, attempted to utilise this disclosure mechanism to induce the foreign secretary to 

disclose documents to them relevant to Binyam Mohammed’s extraordinary rendition.664 

Following this case, the UK authorities, again in the Justice and Security Act 2013, limited the 

ability of courts to exercise their Norwich Pharmacal disclosure jurisdiction to compel release of 

‘sensitive information’ held by the security services.665 

Thus instead of actively investigating allegations of complicity in torture, many European States 

are actively obstructing such investigations by relying on and expanding State secrecy laws in 

ways that undermine the fundamental principles of justice.666 The invocation of state secrets 

should not be permitted when it is used to conceal human rights violations and it should, in any 

case, be subject to rigorous oversight.667 The broader trend of invoking state secrecy laws has 

prompted pleas for States to uphold a ‘right to the truth’, a right for the victims of extraordinary 

rendition and the public at large to know about the abuses committed by governments in the 

field of national security.668  

There may however be some positive changes to the oversight of state secrecy within Europe, 

beginning at the ECtHR. Where the Court had previously shown itself to be quite deferential on 

the subject of judicial review of the application of state secrecy laws,669 the ECtHR’s judgment in 

Janowiec and Ors v Russia could signal a shift in the Convention’s jurisprudence toward requiring 

greater oversight of State secrecy applications.670 In that case, Russia abruptly discontinued an 
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investigation into the so-called Katyn massacre, which involved the deaths of hundreds of Polish 

officers and officials during World War 2. Russia classified the decision to discontinue the 

investigation as top secret. It refused to disclose the contents of the decision, claiming that its top 

secret status meant it was legally precluded from transferring the information to an international 

organisation like the ECtHR.671 The ECtHR found there was a violation of Article 38, which obliges 

States to furnish all necessary facilities to the ECtHR when investigating cases. It noted the 

domestic decisions did not specify the exact nature of the security concerns justifying their secret 

classification. While the ECtHR was reluctant to challenge the judgments of national security 

authorities, it was apparent that there was insufficient legal oversight of the decision. The 

domestic courts had not balanced the national security claims against the legitimate public 

interest in the disclosure of the documents.672 The ECtHR strikes the right balance between the 

conflicting interests here, indicating that it will respect decisions on classification as long as they 

are subject to sufficient domestic scrutiny.  

This move was also apparent in the recent case of Al-Nashiri v Poland (discussed above). There 

the Polish government refused to disclose documents to the ECtHR concerning extraordinary 

rendition on the grounds that there were insufficient safeguards at the ECtHR to ensure the 

confidentiality of the requested material. They claimed that Polish law demanded that the 

confidential information was properly secured.673 The ECtHR responded by finding the Polish 

State had violated their obligation under Article 38, stating that there were sufficient safeguards 

at the ECtHR and that the State could not invoke domestic law to trump international law.674 

When one reads this decision in conjunction with the ECtHR’s calls for States to satisfy the right to 

truth in El-Masri, the ECtHR seems to be moving toward greater scrutiny when state secrecy rules 

are invoked.  

B. EU-US Extradition Treaty 

1. General Context  

On 25 June 2003, the European Union and the United States signed two agreements, one on 

extradition,675 and another on mutual legal assistance.676 These agreements were adopted as a 

response to the terrorist attacks of 11 September 2001 in the United States. At the time it was 
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imperative that extradition and legal assistance should not vary from one European State to 

another in order to avoid terrorists gravitating toward States with a softer approach to anti-

terrorist issues.677 This was the first in a new generation of treaties in the realm of police and 

judicial cooperation in criminal matters negotiated under the previous Articles 24 and 38 TEU.678  

The negotiation of the agreements was shrouded in secrecy and the drafts were only disclosed to 

parliaments toward the very end of the negotiation process. This prompted criticism that the EU 

left very little time for parliamentary scrutiny of the agreements.679 Despite being negotiated in 

2003, the agreements were not ratified by both parties until 23 October 2009.680 They eventually 

entered into force on 1 February 2010.681  

As the US had extradition agreements in place with all the EU Member States prior to the 

negotiation of the EU-US agreement, that agreement was broadly designed to co-exist with the 

existing bi-lateral treaties between the US and European States.682 Article 3 of the treaty 

establishes how the agreement applies in conjunction with pre-existing bi-lateral treaties, with 

some articles of the EU-US treaty applied in place of bi-lateral provisions, others in addition to bi-

lateral provisions and finally others are to be applied in the absence of bi-lateral provisions.683 

Equally, the EU-US treaty does not preclude member States and the US from entering further bi-

lateral agreements on extradition, however, it does stipulate that such subsequent agreements 

must be consistent with the EU-US treaty.684 The parallel nature of the extradition treaties creates 

a worrying prospect as it could conceivably allow a State to attempt extradition under both a bi-

lateral treaty and the EU-US treaty or vice versa if one of the requests fails. Bassiouni argues this 
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creates a risk that the subjects of the extradition request may simply accede to the extradition 

rather than facing lengthy imprisonment while waiting for an extradition hearing.685 

Before extradition can be sought under the treaty, certain criteria must be met. The offence 

underpinning the extradition request must be punishable under both the laws of the requesting 

State and the laws of the requested State. The maximum punishment for the extraditable offence 

must be at least one year of imprisonment. Where extradition is sought for the enforcement of 

an existing sentence, the person must have at least four months of imprisonment remaining in 

their term of imprisonment.686 Thus, where other extradition treaties establish finite lists of 

extraditable offences, this treaty establishes a generalised condition for all criminal offences 

thereby creating a level playing field for extraditable offences. Where multiple extradition 

requests are received for the same person, for example, from the US and a European Arrest 

Warrant or an arrest warrant from the international criminal court, discretion is left to the 

member state as to which extradition request it satisfies, if any.687  

The mutual legal assistance agreement is meant to facilitate judicial assistance between 

competent authorities in the US and in EU member states so that all parties can combat crime in 

a more effective way.688 In general, the mutual legal assistance provisions do not have a penalty 

threshold, unlike the extradition treaty, which means assistance can potentially be requested in 

the context of any offence, not just ones subject to at least one year imprisonment.689 The 

agreement allows authorities in each State to request information on natural or legal persons’ 

past convictions or involvement in criminal offences, bank details, information that financial 

institutions possess and information on financial transactions. It also creates conditions for the 

establishment of joint investigation teams to conduct criminal investigations or prosecutions and 

facilitates video conferencing to allow witnesses to give evidence remotely.690 While this section 

focuses broadly on the extradition treaty, some reference will be made to the mutual legal 

assistance treaty where relevant issues arise. The treaties both give rise to a number of human 

rights issues, which will be discussed further below and there are a series of terms in the treaty 

which potentially conflict with European human rights law as it currently exists.  
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2. Extradition and Torture Inhuman and Degrading Treatment or 

Punishment  

a) Death Penalty and its relationship to Torture, Inhuman and 

Degrading Treatment or Punishment 

The opposition of European States to the death penalty is well-established and deeply 

entrenched in European legal systems. The relationship between the death penalty and 

extradition dates back to the seminal Soering v UK case,691 where the applicant, Jens Soering, had 

murdered two people and fled the US to the UK. The US sought his extradition to face murder 

charges and on conviction he could have faced the death penalty. The applicant claimed that 

detainees held on death row in the US experienced severe psychological distress while they 

awaited execution and that subjecting him to this amounted to torture, inhuman and degrading 

treatment or punishment (TIDTP). The ECtHR held that transferring someone in such 

circumstances would violate the prohibition on TIDTP in Article 3 and established the “real risk” 

test, which states that extradition will be incompatible with the Convention if substantial grounds 

have been shown for believing that the person being extradited “faces a real risk of being 

subjected to torture or to inhuman and degrading treatment or punishment in the requesting 

country”.692 EU member States have all ratified the additional protocols to the European 

Convention related to the death penalty.693 Equally, the EU Charter of Fundamental Rights 

reflects the EU member States’ commitment to the abolition of the death penalty when it states: 

‘No one shall be condemned to the death penalty, or executed’.694 

The US still regularly executes prisoners in many States and at the federal level. As the EU 

member States are staunchly opposed to the death penalty, it is unsurprising that the EU-US 

extradition treaty contains a specific provision on the death penalty. This provision states that: 

Where the offence for which extradition is sought is punishable by death under the 

laws in the requesting State and not punishable by death under the laws in the 

requested State, the requested State may grant extradition on the condition that 

the death penalty shall not be imposed on the person sought, or if for procedural 

reasons such condition cannot be complied with by the requesting State, on 

condition that the death penalty if imposed shall not be carried out. If the 

requesting State accepts extradition subject to conditions pursuant to this Article, it 
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shall comply with the conditions. If the requesting State does not accept the 

conditions, the request for extradition may be denied.695 

There is a worrying degree of conditionality in the provision. There is no obligation on the sending 

State to make the extradition dependant on the receiving State agreeing not to impose or carry 

out the death penalty and equally no obligation to refuse extradition if this condition is not 

accepted.696 Thus in principle, the treaty accepts that people may be condemned to the death 

penalty (even if the sentence is not carried out). This is arguably incompatible with the CFR, which 

expressly stipulates that no one shall be condemned to the death penalty and when read in 

conjunction with Article 19(2) of the CFR, which enshrines the non-refoulement provision, should 

make refoulement to condemnation to the death penalty per se illegal. The fact that a person is 

condemned to capital punishment would in itself be sufficient to constitute a breach of the ECHR 

and arguably also the CFR.697 

Martenczuk et al. argue that the treaty reflects both political and legal realities. They argue that a 

mandatory provision by which both Contracting Parties would have bound themselves to refuse 

extradition in case of risk of the death penalty would amount to a moral condemnation by the US 

of its own legal system.698 However, there was no need for the US to do anything that would 

morally condemn its own legal system, the EU could have simply maintained that it would make 

acceding to extradition requests conditional on receiving guarantees that capital punishment 

would not be imposed. Indeed this appears to have been the original intent of the EU and in the 

negotiating mandate for the treaty, the Council states that: 

As regards extradition, the Union will make any agreement on extradition 

conditional on the provision of guarantees on the non-imposition of capital 

punishment sentences, and the securing of existing levels of constitutional 

guarantees with regards to life sentences.699 

In fact, given the centrality of the ECHR to Union law, the agreement should have explicitly 

provided a wider guarantee, offering European States the possibility to refuse extradition where it 

was incompatible with any aspect of the European Convention on Human Rights and not simply 
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the prohibition on capital punishment.700 Despite setting out this principle in the negotiating 

mandate it soon fell by the wayside. This was mainly because US federal authorities do not have 

control over the sentencing powers of state courts and in some instances state law may require 

that the death sentence is sought for certain offences. It was not possible therefore to guarantee 

in the treaty that the subjects of extradition from the EU would not be sentenced to death in all 

circumstances.701 While Martenczuk et al. downplay the legal and political significance of this, it 

could create problems. While the US federal government is responsible for giving assurances to 

other States through diplomatic relations, the federal government has no power to commute 

death sentences within individual states when the crimes are tried under state law.702 Thus, while 

the assurance is given by the federal government, the practical difficulties in ensuring compliance 

occur at the state level where the federal government has limited control. 

Finally, the mutual legal assistance agreement does not contain specific provisions on the death 

penalty. Thus States may not a priori refuse to provide legal assistance to the United States where 

the assistance could result in the imposition of the death penalty on a suspect in the US.703 This 

could again pose problems under human rights law. Although European human rights law on 

complicity is far from clear, it is at least conceivable that providing assistance which could lead to 

the imposition of the death penalty would violate the State’s positive obligations under Article 2 

of the ECHR. The ECtHR has ruled that Article 2 has now been implicitly amended so as to prohibit 

the death penalty in all circumstances.704 When this is read in conjunction with the State’s 

positive obligation under Article 2, specifically that when a State knows, or ought to have known, 

of a real and immediate risk to the life of an individual, it must take measures within the scope of 

its powers that judged reasonably might have been expected to avoid that risk,705 it could amount 

to an obligation to refuse to provide mutual legal assistance in capital cases. 

b) Diplomatic Assurances  

While there has been criticism of the use of diplomatic assurances and memoranda of 

understanding as a means of circumventing non-refoulement obligations under human rights 
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law,706 the criticism has been directed more toward the use of assurances in the context of 

torture rather than the death penalty. This is because a) death penalty is not per se illegal under 

international law, while the prohibition on TIDTP is and b) monitoring compliance with a 

diplomatic assurance against using the death penalty is significantly easier than monitoring one 

related to the prohibition on TIDTP.707  

The ECtHR for its part has repeatedly upheld the use of diplomatic assurances as a means of 

ensuring that the death penalty is not carried out in cases where there is a risk that the applicant 

would be subjected to the death penalty.708 In Ahmad v United Kingdom, the applicants were 

indicted for terrorism charges in the US and prosecutors there sought their extradition from the 

UK to face trial.709 The applicants complained that as terrorist suspects they could be tried by a 

military commission, which would violate their fair trial rights, and subjected to the death 

penalty. However, the US prosecutors gave assurances that they would be tried in the regular 

federal court system and not subjected to the death penalty. The ECtHR held that: ‘the United 

States prosecutors have already set out the charges which he would face upon extradition and 

made clear that the death penalty is not sought in respect of any of them. To the extent that, in 

federal cases, the final decision on whether to seek the death penalty rests with the Attorney-

General and not the attorney responsible for the prosecution, there is no reason to suggest that 

the Attorney-General is any more likely to breach the terms of the United States' assurances than 

the President’.710  

The ECtHR has found violations of the Convention and demanded that the States seek assurances 

ex post facto when States have permitted the transfer of detainees from their jurisdiction without 

assurances that they would not be subjected to the death penalty in the receiving jurisdiction.711 

In some instances even where assurances have been sought they may not be sufficient to satisfy 

the ECtHR that the applicant will not be subjected to the death penalty in the receiving 

jurisdiction. Thus in Saadi v Italy, the Italians had sought assurances from the Tunisian authorities 

that the applicant would not be subjected to TIDTP in the Tunisia.712 The Tunisian authorities 

responded by claiming that Tunisian law protected the right to a fair trial and that they had 

acceded to the relevant international treaties and conventions on the prohibition of torture.713 

However, these assurances were not good enough for the ECtHR which held that the existence of 
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domestic laws and accession to treaties was not sufficient to ensure adequate protection against 

the risk of ill-treatment and even where the State had provided assurances the ECtHR had to 

assess their reliability.714 Thus, to the extent that the treaty, in principle, permits States to 

transfer detainees to the US without assurances that they will not be subjected to the death 

penalty, this is incompatible with European Convention and the CFR. In practice, however, it 

seems unlikely that the ECtHR would hold that the treaty violates ECHR law. Indeed, the ECtHR 

has held that there is a presumption of good faith with regard to diplomatic assurances given by a 

State, like the United States, ‘which has a long history of respect for democracy, human rights and 

the rule of law, and which has longstanding extradition arrangements with Contracting States’.715 

It should be noted that the ECtHR has maintained this position in the face of a number of dubious 

detention and prosecution practices in the context of the war on terror, which included the use of 

military tribunals to try suspected terrorists, incommunicado detention, torture etc.  

c) Irreducible Life Sentences  

The possibility that an applicant could receive an irreducible life sentence on conviction in the 

receiving jurisdiction may also give rise to an issue under the ECHR. In principle, where a life 

sentence is irreducible de jure and de facto, it will be incompatible with the ECHR.716 The Court 

has interpreted this principle to mean that:  

in the context of a life sentence, Article 3 must be interpreted as requiring 

reducibility of the sentence, in the sense of a review which allows the domestic 

authorities to consider whether any changes in the life prisoner are so significant, 

and such progress towards rehabilitation has been made in the course of the 

sentence, as to mean that continued detention can no longer be justified on 

legitimate penological grounds.717 

In practice this meant that ‘a whole-life prisoner was entitled to know, at the outset of his 

sentence, what he must do to be considered for release and under what conditions, including 

when a review of his sentence would take place or could be sought’.718 

This principle has been applied in the context of extradition to the United States in the case of 

Trabelsi v Belgium. There the US sought the applicant’s extradition to face charges related to a 

conspiracy to blow up the US embassy in Paris.719 Some of the charges against the applicant 

carried the potential of a life sentence. The applicant complained that his extradition exposed him 

to a real risk of treatment contrary to article 3 because, inter alia, on conviction he could face life 

imprisonment without any prospect of release. The ECtHR held that although assurances given by 

the US authorities referred to the prospect of release and commutation of sentences for people 
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sentenced to life imprisonment, ‘none of the procedures provided for amounts to a review 

mechanism requiring the national authorities to ascertain, on the basis of objective, pre-

established criteria of which the prisoner had precise cognisance at the time of imposition of the 

life sentence, whether, while serving his sentence, the prisoner has changed and progressed to 

such an extent that continued detention can no longer be justified on legitimate penological 

grounds’.720 The ECtHR therefore held that the applicant’s extradition to the United States 

violated Article 3. This area of law has developed significantly in the past number of years and the 

potential incompatibility of extradition with this area of law is not even countenanced in the EU-

US agreement.  

d) Detention Conditions  

The absence of specific provisions relating to conditions in pre-trial and post-conviction detention 

in the United States in this treaty are also a cause for concern from a human rights perspective.721 

Expelling a person to another jurisdiction where they may be detained in conditions that do not 

comply with human rights standards can also give rise to issues under the ECHR.  

In Aswat v United Kingdom, for example, the United States sought the applicant’s extradition as 

he was alleged to have conspired with others to establish a jihad training camp.722 However, the 

applicant was diagnosed with paranoid schizophrenia in the UK prior to his extradition and 

complained that because of his condition, extradition to the US would expose him to TIDTP. The 

allegation arose because it was unclear what concessions the US would make for his medical 

condition while he was detained there. The ECtHR stated that: ‘whether or not the applicant’s 

extradition to the United States would breach Article 3 of the Convention very much depends 

upon the conditions in which he would be detained and the medical services that would be made 

available to him there’.723 The ECtHR held that his extradition to the US would violate Article 3 if it 

went ahead for a number of reasons. Firstly, the US had not provided sufficient information 

concerning his pre-trial detention facilities and it was unclear how long he would be detained on 

remand. Secondly, the possibility that the applicant would be detained in a so-called super 

maximum security or ‘supermax’ prison also gave rise to an issue.724 Detention in these facilities 

can involve ‘special administrative measures’ such as prolonged solitary confinement. While 

detention in these facilities was not per se contrary to the Convention for persons in good health 

or with less serious mental health problems,725 these conditions of detention could precipitate a 

deterioration in the applicant’s physical and mental health because of his particular pathology 

and expose him to a real risk of treatment contrary to Article 3.726 However, as we saw above 

with the death penalty, diplomatic assurances can be used to allay concerns about the conditions 
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of detention in a third State and in the Aswat case, subsequent assurances given by the US 

prosecutors were deemed sufficient by both the High Court of England and Wales and the 

European Court of Human Rights for the extradition to go ahead.727  

While the prospect of detention in supermax facilities currently only triggers a non-refoulement 

obligation in particular circumstances, this is a developing area of law. It is entirely foreseeable 

that the prolonged solitary confinement used in many supermax prisons could be considered 

TIDTP by the ECtHR in all circumstances in the near future.728 If this shift in policy materialises, it 

will necessitate further changes in the extradition arrangements between EU member States and 

the US.  

3. Non-Refoulement guarantees under other Articles   

a) Article 6 

While the preamble to the treaty states that the parties are ‘mindful of the guarantees under 

their respective legal systems which provide for the right to a fair trial to an extradited person’,729 

there are no further references to that right in the rest of the treaty. There is no clause, for 

example, allowing States to refuse to extradite on the grounds that the person risks being 

subjected to an unfair trial in the receiving State or has already been convicted following a trial 

that does not meet international fair trial standards.  

This is an important lacuna because the absence of such a possibility could potentially give rise to 

a clash with the obligations in the ECHR. The European Court of Human Rights has developed 

non-refoulement obligations in this sphere stating that ‘an issue under Art.6 could be raised by an 

extradition decision where the individual had suffered or risked suffering a flagrant denial of 

justice in the receiving State. Such a risk had to be assessed primarily by reference to the facts 

which the Contracting State knew or ought to have known at the time of extradition’.730 A 

violation would arise where an applicant has already been convicted in the receiving jurisdiction 

after a flagrantly unfair trial and is to be extradited to that State to serve a sentence of 

imprisonment.731  

Thus, in Al-Nashiri v Poland (discussed above), the applicant had been subjected to extraordinary 

rendition and as a result he was exposed to the possibility that he would be tried before a military 

commission in the US. These commissions were established specifically to try certain non-citizens 

in the war against terrorism. The commission’s rules did not exclude any evidence, including that 
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obtained under torture, if it ‘would have probative value to a reasonable person’.732 The ECtHR 

held that a trial before these commissions would not comply with Article 6 as the commissions 

did not qualify as independent and impartial tribunals established by law and given the high 

probability that evidence obtained under torture would be admitted in the applicant’s trial.733 As 

a result the ECtHR held that Poland’s cooperation and assistance in the applicant’s transfer from 

its territory, despite a real and foreseeable risk that he could face a flagrant denial of justice in a 

trial before a military commission engaged the Polish State’s responsibility under Article 6.734 

State practice on extradition also illustrates opposition to the use of military commissions, with 

both Spain and Holland refusing to extradite people to the US in the absence of assurances that 

they would not be tried by military commissions.735  

In Othman v United Kingdom,736 the applicant was convicted in absentia in Jordan for conspiracy 

to cause explosions. He was set to be deported from the United Kingdom on national security 

grounds, but challenged his deportation inter alia under Article 6 on the grounds that he could be 

re-tried in Jordan and that evidence used in the trial against him was obtained by torture. When 

the case ultimately came before the ECtHR, the court ruled that the applicant’s deportation to 

Jordan would violate Article 6 on account of the real risk of the admission at the applicant’s retrial 

of evidence obtained by torture of third persons. The Court stated that ‘the admission of torture 

evidence is manifestly contrary, not just to the provisions of art.6 , but to the most basic 

international standards of a fair trial. It would make the whole trial not only immoral and illegal, 

but also entirely unreliable in its outcome’.737 

While this area of case law is still developing and the contours of what constitutes a flagrant 

denial of justice are still being defined, the ECtHR has taken a strong stance on expulsion to 

violations of Article 6, whether that be because evidence obtained by torture is used in an 

applicant’s trial or the tribunal they will be tried before does not meet Article 6 standards. As this 

area of case law develops further, the lacuna in the extradition agreement on fair trial guarantees 

in the receiving jurisdiction will likely become more problematic.  

b) Article 5 

The ECtHR has also introduced a related non-refoulement obligation under Article 5, which 

demands that States refrain from expelling a person where they face a real risk of being subjected 
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to a flagrant breach of Article 5, the right to liberty and security, in a receiving jurisdiction.738 In 

Stoichkov v Bulgaria, the ECtHR held that: 

if a “conviction” is the result of proceedings which were a ‘flagrant denial of justice’, 

i.e. were ‘manifestly contrary to the provisions of Article 6 or the principles embodied 

therein’, the resulting deprivation of liberty would not be justified under Article 5.739 

In a similar vein, in Othman v UK (discussed above), the ECtHR stated that a violation could arise 

where:  

the receiving State arbitrarily detained an applicant for many years without any 

intention of bringing him or her to trial [or…] if an applicant would be at risk of being 

imprisoned for a substantial period in the receiving State, having previously been 

convicted after a flagrantly unfair trial.740 

A few caveats should be added to this. Firstly, the threshold for a violation, a flagrant denial of 

justice, is difficult for an applicant to satisfy, especially against a western democratic State such as 

the United States. Secondly, there may be some limited scope to satisfy such obligations within 

the context of the treaty. Thus, the treaty permits States to refuse to extradite on any ground set 

out in a bilateral extradition treaty which is not covered by the EU-US agreement.741 Thus if there 

is scope for the State to deny extradition on this ground within the context of their existing 

extradition agreement with the US, the EU-US agreement does not preclude it. The EU-US treaty 

itself also creates the possibility for ‘special consultations’ with an extraditing State ‘where the 

constitutional principles of the requested State may pose an impediment to fulfillment of its 

obligation to extradite’.742 As the ECHR provisions often form part of the State’s constitutional 

law, there is scope for the non-refoulement obligation under Articles 5 and 6 to fall within this 

provision. However, it should be noted that while the treaty measure facilitates consultation 

there is no express provision permitting refusal to extradite.  
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V. Key findings and recommendations 

The purpose of this report was to provide an insight and analysis of the critical points in EU-US 

relations from a human rights perspective. Therefore, in its Introduction chapter, the report 

elaborated the fundaments and main elements of the EU’s human rights principles and its tools 

and policies in human rights mainstreaming in its external relations, on the one hand, and the 

origins, reasons and relevance of US exceptionalism on the other. Although the EU and the US 

share many common values in the fields of human rights and democracy, this report focused on 

the conflicting points of the transatlantic relationship. The selected case studies map this 

relationship in different ways and at different levels: the case of capital punishment shows the 

EU’s actions and effects towards the abolition of death penalty in the US, while the cases of data 

protection and surveillance, and the extraordinary rendition focused on the legal frameworks and 

policies of the EU and the US in the related fields, and analysed the effects of the consequences 

of US practices on the EU and its Member States. This last chapter of the report summarises the 

key findings and the recommendations of the case studies in two parts. In the first one, the report 

elaborates general findings concluded on the basis of the whole report. The second part of this 

chapter talks about the special findings and recommendations of the case studies. 

A. General findings  
Summarising the main findings, the report ascertains that both the EU and the US maintain 

leading roles in promoting human rights and democracy worldwide. In Chapter I the report gave a 

thorough overview of their activities in this regard, and noticed that they are the most important 

powers to promote human rights around the world. In order to mainstream human rights 

internationally, the institutions and authorities responsible for foreign relations in the EU and in 

the US spend a great deal of financial resources and effort in propagating the respect for human 

rights, and also try to call on other nations to join international human rights agreements 

worldwide. Furthermore, historically, they were also some of the main actors proposing the 

conclusion of new international treaties, since, according to official statements, these can be 

beneficial for all countries and serve the interest of all humankind.  

However, joining international agreements and enforcing their content domestically causes great 

difficulties to both of them. The US uses a great amount of reservations, understandings and in a 

number of cases also adds interpretative declarations to international agreements (together: 

RUDs). The US is not part of the majority of the international human rights treaties and other 

international agreements, some major judgments of the ICJ are also not followed by US legal 

practice, and the country did not join and has a sceptical stance towards ICC as well.  The EU’s 

position is slightly similar. As an entity, it did not join mainstream international agreements on 

human rights, with the exception of CRPD. There could be divergent reasons behind this. As 

Opinion 2/13 of the CJEU shows, joining international agreements could collide with the 

conferred competencies of the EU, and also could hurt the institutional system by allowing an 

external court some kind of control besides the CJEU.  
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The EU as well as the US asseverate their own human rights achievements as role models and 

represent them as exemplary human rights systems in international negotiations. This is so, even 

though the US as well as the EU could be called unwilling actors in joining international 

agreements. On the other hand, the positions of the EU Member States have a stabilising effect in 

Europe: they have joined numerous international agreements, so in effect Europe is covered by 

more major human rights agreements than the US. Thus, the great difference between the US 

and the EU is that in Europe, as a counter-balance, unlike US federal states, Member States may 

join international human rights treaties, and regularly do so. The report also proves that in the 

US, divergent causes exist why the state only occasionally joins international agreements, and 

most of these causes are related to internal politics and the political system. Consequently, the 

report separated diverging issues (like the cases of the death penalty or surveillance and 

protection of private data) to receive a proper picture about the concrete area: there are multiple 

factors behind US exceptionalism. 

The ties between the US and the EU are the strongest in the fields of economy/commerce and 

military cooperation. Overviewing the transatlantic dialogues of the EU, the report highlights the 

lack of an ongoing human rights dialogue about the human rights systems of the parties. Checking 

the contents of ongoing dialogues, one may find that most of them are related to commercial 

questions. Nevertheless, the report did not find any proof that major human rights issues were 

discussed openly between the two parties at these meetings. On the other hand, a human rights-

based cooperation between the EU and the US exists only for focusing on third countries and 

inside the framework of the UN. The lack of mutual conversation can show different things: the 

parties trust each others’ human rights systems, and/or do not want to hurt economic interests 

and cooperation with human rights problems and/or Europe’s vulnerable position in international 

politics (the lack of federalised, common foreign policy and military forces and due to this, the 

inevitable transatlantic partnership) does not allow it to raise these questions, probably because 

of a lack of greater and centralised military power. Based on EU documents, it seems that 

creating a dialogue on human rights between the EU and the US would make sense, especially 

because several sensitive incidents have occurred in the last fifteen years. However, we do not 

know what causes the lack of such a dialogue, whether it was actually proposed by the EU, or not. 

Based on the ‘City upon a Hill’ self-interpretation of the US, one may presume that the US is 

unwilling to set up or continue talks about sensitive issues (this was the case regarding the EU-US 

High Level Dialogue on Climate Change, Clean Energy and Sustainable Development as well, when 

the US stopped financing the cooperation).  

It seems the EU is most efficient regarding the abolition of the death penalty in the US among the 

topics we analysed. In this field, the EU uses three tools, namely public criticism, export bans and 

targeted instruments (i.e. financial support for NGOs). Among them, the commercial ban of 

exporting goods to the US for the executions seems to be a direct and effective tool. Regarding 

surveillance, the European Parliament adopted several important resolutions, but it seems the 

Commission and the Council support US actions and cooperation with the US strongly, with hardly 

any special reservations. Regarding extraordinary rendition, US actions had an extremely strong 
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effect on Member States’ policies, and in fact the ECtHR seems to be by far more efficient in 

enforcing human rights in Europe than the European Union. This is interesting because the 

opinions most diverging between the US and the EU regarding the topics we examined can be 

found in the case of the death penalty. It seems that in other questions the fundamentals are not 

so very different: e.g. criticising US surveillance activities did not result in a halt of data transfers 

from the EU to the US. 

Explaining EU Member States’ roles, the report found that in the EU, in a number of cases 

Member States also outsourced some parts of their sovereignty (for example by allowing the use 

of detention facilities in their countries, but also the willingness to transfer data in the war on 

terror to the US proves this). Many factors could be behind this: the EU’s lack of power to create 

own and efficient institutions (like EU intelligence services), the strong position of the US in the 

negotiations and EU Member States’ limited capacity to act efficiently. As a result of this 

outsourcing, a major part of responsibility could be pushed to the US as well, even though some 

EU member States also started to limit human rights (for example see our summary regarding 

surveillance in the EU).  

B. Special findings and recommendations 

1. Capital punishment 

Among the researched topics, the case of capital punishment seems the most successful field in 

which the EU can achieve its human rights goals in the US. 

Paradoxically, the most effective tool of the EU in its effort is the one that requires the least 

activity, namely, the sanction policy (restricted measure): the Regulation 1236/2005, which bans 

the export of those goods that can be used for capital punishment or torture. The enforcement of 

this regulation (the control of the international trade of the related goods from Member States) is 

based on the Member States’ food and drugs authorities, and the report did not find any data or 

information about any possible violation of this regulation. The effectiveness of this export ban 

policy seems to be extremely high, making this measure successful since 2011 when the EU put 

the lethal injection drugs on the list of banned goods. As Chapter II showed, this amendment of 

the regulation led to the dropping number of executions and the growing number of stayed 

executions because of the shortage of lethal injections in many retentionist states in the US. 

Another consequence of this trade policy is that the growing number of botched executions due 

to the lack of lethal drugs gained nationwide attention in the US, raising and framing the 

constitutional and moral challenges of capital punishment. In this respect, the results of the 

general elections in November will be crucial: the new political composition of the presidency and 

the Congress will be determinative to the SCOTUS, filling the empty position of Late Justice Scalia, 

and giving a majority to the liberal or conservative side of the Court, and providing the possibility 

that the Baze and Glossip decisions might be overturned in the event of a liberal majority. 

Maintaining the effectiveness of this export ban policy, the report recommends to the EEAS and 

the Commission to follow the developments and circumstances of the US state level policies, 
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whether the retentionist states plan to find any other kinds of drugs to carry out executions. This 

attention is inevitable for updating the list of goods banned for export by and from the EU. 

Although the EU, mostly through the HoM in Washington D.C., puts great effort into its public 

criticism tool against capital punishment in the US, the report finds that this part of the EU’s 

action has had the least (direct or indirect) effect on the current practice of the death penalty of 

the US. The practice of the EU seems inconsistent: one cannot forecast when and why the EU will 

apply for clemency in the case of the upcoming executions, and, as the research has shown, the 

EU regularly misses opportunities for calling against executions, or welcoming the 

moratorium/abolition on the death penalty in a given state. It is hard to understand why the EU 

acts in some cases and does nothing in others. Therefore, this report concludes that the EU partly 

fulfils the requirements of the EU Guidelines on Death Penalty with the inconsistent practice of 

public criticism. Moreover, the EU seems not to take into account that the existence of capital 

punishment is (partly) in the hands of the electorate, but seems to neglect this aspect of the 

problem, leaving the November elections unmentioned. Also, the EU’s public criticism has no 

visible effects: generally neither the state, nor the national media, nor the addressed actors 

(governors, parole boards, legislative bodies) make public announcements or other signs (press 

releases, communications, interviews, and so on) reflecting on the EU’s calls. This fact leads the 

report to conclude that the addressed actors of the EU’s public criticism seem to ignore the EU’s 

actions. However this cannot mean that the EU should end its engagement with this kind of 

politics. 

For strengthening the effects of the EU’s public criticism, this report makes three 

recommendations. First, to advance a more consistent practice, the EU actors (HoM, HR/VP, and 

so one) should consider protesting against every single execution in the future. This would be 

coherent with the Guidelines, as it declares that the EU opposes capital punishment regardless of 

any circumstances. Regarding the dropping number of executions in the US, this change in the 

recent practice of public criticism would probably not overburden the work of the EEAS and the 

HoM in the US, but would surely result in a more consistent, enthusiastic and visible moral stand 

by the EU against the death penalty. In this case, the EU can rely on the activities and work of the 

anti-death penalty NGOs in the US, which strictly and punctually follow the latest news and 

upcoming events (executions, legislative and gubernatorial actions, referendums, and so one) and 

which could make EU actors aware of them at an early time enabling the EU to prepare its own 

actions. 

Second, the Council should consider the revision of the Guidelines itself: as the EU opposes 

capital punishment per se, therefore the Guidelines would seem to be more coherent if they 

called on EU actors to act publicly against every execution, and not only against those that may 

violate the Minimum Standards. 

Third, when it comes to the visibility of the EU actions, the EEAS and the HoM in the US could also 

take into consideration that besides releasing and uploading demarches and other forms of 

announcements onto the HOM’s website, other forms of targeted actions could also be organised 
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(common events with anti-death penalty NGOs, national press conferences when the 

HoM/Presidency, HR/VP announce their concerns/welcoming addresses, and so on).  

The report finds that the EU’s financial support for anti-death penalty NGOs in the US mainly goes 

to the larger organisations like the American Bar Association or the Death Penalty Information 

Center. Based on the ECA report, one may conclude that these acts of financial support play an 

important role in favour of abolition, but as the research in this report finds, the presence of the 

EU is almost invisible, both from the NGOs’ and from the EU’s part: this means that neither the 

supported NGOs’, nor the EU’s own websites or other documents contain any relevant 

information about EIDHR funding. Therefore, this report recommends that the EEAS and the HoM 

provide better and more transparent surfaces for information about the available forms of 

support from the EIDHR, and also, more up-to-date and relevant information about on-going 

support grants and programmes. 

2. Surveillance and data protection 

After reviewing the legal sources and reforms of US privacy law and European reactions, we can 

highlight some key points concerning transatlantic cooperation in the field of surveillance and 

personal data protection. 

First, we agree with those743 who claim that we should not give up the common human rights 

standards regarding this issue. Some documents created in the UN could be very useful while 

creating a common framework for future cooperation, such as the Compilation of good practices 

on legal and institutional frameworks and measures on intelligence agencies.744 This would be in 

line with the EU’s own evaluation, since the FRA also stresses the importance of this framework in 

relation to EU Member States.745 To put it differently, we agree with the view that   

not only is the pendulum argument wrong in falsely assuming that sacrifices of rights 

and civil liberties are necessary, it also misses the point about why rights and civil 

liberties matter. The protection of liberty is most important in times of crisis, when it 

is under the greatest threat. During times of peace, because we are less likely to 

make unnecessary sacrifices of liberty, the need to protect it is not as dire. The 
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greatest need for safeguarding liberty comes during times when we least want to 

protect it, when our fear clouds our judgment.746  

Second, as seen before, we believe that there were serious concerns regarding US privacy and 

surveillance laws, which are based on valid grounds. However, as mentioned before, the US 

improved its system a lot. As Secretary John F. Kerry wrote in a letter addressed to Commissioner 

Věra Jourová in the beginning of 2016, the US has established a Privacy Shield Ombudsperson, 

who is independent from the U.S. intelligence community, and reports directly to him.747 The 

changes were based on the observations of an independent review group.748 

Third, we must highlight that the EU does not have an independent intelligence agency, which 

makes it dependent on US actions, even if there exists a cooperation between Member States’ 

counter-terrorist authorities. In a number of cases it was proven that this cooperation could 

hardly overcome the fragmentation among Member States.749  

Finally, one question regarding transatlantic cooperation is whether the data sent to the US is 

stored under safe conditions. We have seen before that access to them by NSA or FBI raises valid 

concerns in this regard. At the same time, it is too early to assess the effect of the latest reforms, 

which were introduced in 2015. 
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Compared to the case of capital punishment, it is a much more complicated task to give any kind 

of hints for EU legislation regarding data protection cooperation with the US. There are several 

reasons why this is so. 

First, without a unified approach on surveillance and common institutions, the EU will only be 

able to harmonise some of the Member States’ rules and/or create rules on privacy protection. 

Without a unified approach the answers given will always be ad hoc or in certain instances reflect 

on actions of the CJEU, as we have seen after the Schrems case. It could be argued that the 

present framework still gives a lot of free space to conduct surveillance by governments. For 

example in France, the latest changes mentioned before prove that Member States’ intelligence 

services will have great discretion regarding surveillance in the future as well.  

Second, the latest changes in EU law, and especially the adoption of the Privacy Shield were 

heavily debated in the EP, which shows that they can have numerous hidden flaws, while it also 

reveals the complexity of problems. As some MEPs such as Sophie in’ t Veld from ALDE claimed 

during debates in the EP,  

if I look at the text, the protections it offers are of much lower level than the ones 

actually provided by the EU data protection legislation, that we’re currently 

discussing.  [… ] I want to be absolutely sure before we vote, that there is no risk that 

this agreement will ever override the data protection directive.750 

Thirdly, a certain amount of time must pass until we can evaluate the new rules, and even then 

we will not have too much information about their application. For example, if Edward Snowden 

had not leaked documents about NSA, there is a chance the public still would not know too much 

about the surveillance activities of US agencies. The adoption of the Privacy Shield and the 

Umbrella is a major step forward in this field, and some time must pass until the changes can be 

observed more clearly. However, we must take into consideration that the future decision in the 

Schrems II case will also add to our interpretation of privacy in Europe.  

When thinking about US surveillance law, there are two crucial questions that can bring us 

forward regarding future cooperation. The first question is whether the US changed any 

legislation to conform to European solicitude. The second is whether the EU should trust that the 

US is a reliable and cooperative partner in granting data privacy. 

                                                           
750

 Paola Tavola, ‘The EU-US Umbrella agreement on Data Protection just presented to the European 
Parliament. All people apparently happy, but….’ (European Area of Freedom Security & Justice 
FREE Group, 22 September 2015) <https://free-group.eu/2015/09/22/the-eu-us-umbrella-agreement-just-
presented-to-the-european-parliament-all-people-apparently-happy-but/> accessed 10 August 2016  

https://free-group.eu/2015/09/22/the-eu-us-umbrella-agreement-just-presented-to-the-european-parliament-all-people-apparently-happy-but/
https://free-group.eu/2015/09/22/the-eu-us-umbrella-agreement-just-presented-to-the-european-parliament-all-people-apparently-happy-but/


FRAME Deliverable No. 6.5 

161 
 

The European Parliament stressed numerous points regarding the EU’s relationship with the US in 

2014.751 

 It pointed out that there is a need ‘for the US to restore trust with its EU partners, as it is the US 

intelligence agencies’ activities that are primarily at stake’.752 The document also stressed that the 

crisis of confidence extends to the spirit of cooperation within the EU, to citizens, who now know 

even their own government may be spying on them as well as to the respect for fundamental 

rights, democracy and the rule of law. Furthermore, some other values like the credibility of 

democratic, judicial and parliamentary safeguards and oversight in a digital society were also 

mentioned. 

It highlighted that the EP 

 believes that the mass surveillance of citizens and the spying on political leaders by 

the US have caused serious damage to relations between the EU and the US and 

negatively impacted on trust in US organisations acting in the EU; this is further 

exacerbated by the lack of judicial and administrative remedies for redress under US 

law for EU citizens, particularly in cases of surveillance activities for intelligence 

purposes.753 

It also added that serious ‘signals are needed from our American partners to demonstrate that 

the US distinguishes between allies and adversaries’.754 Moreover, it emphasised that the 

information and judicial redress rights of EU citizens must be granted in the US, which was indeed 

later implemented by the US reforms. Finally, it ‘called on the EU institutions to explore the 

possibilities for establishing a code of conduct with the US, which would guarantee that no US 

espionage is pursued against EU institutions and facilities’.755  

We have seen before that many regulations were recently changed in the US, and its data 

protection privacy has developed well in the recent months. However, regaining mutual trust can 

take more time than simply changing laws.  

Commission President Jean-Claude Juncker was extremely quick after the Schrems case to claim 

that cooperation with the US in this field would continue. Vice-President Joe Biden and President 

Juncker emphasised in November 2015 that the EU and the US must rapidly conclude a 
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replacement to the Safe Harbor framework.756 Earlier, top officials stressed that whatever the 

CJEU decided in the Schrems case, the EU planned to maintain a kind of ‘safe harbour’ in the 

future as well. And in fact, this is what happened.  

One reason for this is that besides having their own intelligence services, which occasionally 

commit illegal activities, EU Member States also ‘outsource’ part of their intelligence at the 

expense of the privacy security of their citizens. However, after all the revealed surveillance 

scandals of the past and the assessment of the various flaws in the US legal system concerning 

this issue, we can ascertain that no responsible person could claim the US could be trusted as a 

partner where data of European citizens is granted absolutely safety. Furthermore, if such 

problems emerged with another country with lesser bargaining power, their existence would be 

obvious and recognised by all the EU institutions involved in the decision making process.     

3. Extraordinary Rendition, the ‘War on Terror’ and TIDTP  

The process of extraordinary rendition has led to untold suffering for the victims caught in its net 

and an array of both direct and incidental human rights abuses. Many European States have been 

complicit in these operations to varying degrees from allowing rendition aircraft to transit their 

airspace, to hosting CIA detention facilities. The establishment of this process at the scale it 

operated on would have been virtually impossible without the complicity of many EU States, 

opening their airspace, sharing information and assisting the US in a variety of other ways. This 

record of complicity was built upon a pervasive abdication of sovereignty and control across EU 

States, which enabled widespread human rights violations to occur. Since this complicity came to 

light, the investigations into European States’ involvement in this programme have been largely 

sub-standard. Many States have actively hampered domestic and international investigations 

aimed at establishing the truth by invoking state secrecy provisions and changing the law to make 

it more difficult for victims to make cases. While the legal framework is capable of punishing both 

the perpetrators of these human rights abuses and those complicit in them, the political will for 

such action seems to be largely absent. Even where the judicial system has functioned correctly, 

executive refusals to seek the extradition of people convicted or suspected for their involvement 

in extraordinary rendition cases have thwarted these positive developments. 

Looking forward with a view to curtailing such activities in the future, a number of steps will be 

necessary. Firstly, EU Member States must utilise their legal systems to pursue the perpetrators of 

torture and those complicit in extraordinary rendition and actively bring them to justice. Secondly, 

States must actively uphold their positive human rights obligations throughout their jurisdiction 

and increase awareness of these duties among their State agents. Thirdly, States need to assess 

the legal and political agreements which have enabled extraordinary rendition, such as NATO 

SOFAs, blanket overflight clearances etc. and alter these so that they are not a barrier to human 

rights compliance. Fourthly, while state secrecy can be legitimate in some circumstances, there 
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needs to be greater oversight and scrutiny of the invocation of state secrecy at domestic and 

international levels.  

The EU-US extradition agreement is a divisive treaty in many respects. The secrecy surrounding 

the negotiation process was lamentable, as was the divergence of the EU from its negotiation 

mandate on the death penalty. Any changes to this treaty or treaties in this field in future should 

be negotiated with a higher level of transparency. There have also been significant developments 

in the non-refoulement protections provided under the ECHR in past years. This expansion in non-

refoulement guarantees should be reflected in the extradition arrangements between the EU and 

the US. A number of criminal justice practices in the US present barriers to extradition between 

EU countries and the US. The use of capital punishment, trial by military commissions and 

prolonged solitary confinement in supermax facilities are deeply problematic practices from a 

European human rights perspective. In light of these problems the extradition agreement should 

ideally contain explicit provisions allowing any EU State to refuse extradition where it would be 

incompatible with any provision of the ECHR and not simply the prohibition on capital 

punishment. 

At the EU-level the process of invoking Article 7 needs to be less dependent on political will and 

more firmly grounded in legal analysis. It should be invoked, as the European Parliament indicated 

it would, against States that were most complicit in the process of extraordinary rendition, but 

have failed to adequately investigate their complicity.  

More generally the EU needs to be less sycophantic and more transparent in its political relations 

with the United States. This deference characterised the relationship between the US and the EU 

when extraordinary rendition began, enabling the practice in the first place. It has continued since 

then with the EU failing to openly and publicly challenge the behaviour of the US as they refused 

to co-operate with investigations into extraordinary rendition. The negotiation of the EU-US 

extradition treaty was also characterised by a lamentable lack of transparency, limiting political 

oversight of the process and ultimately resulting in a flawed treaty, which does not adequately 

protect EU legal interests. The treaty does not adequately cater for the EU member states to 

restrain extradition in response to these criminal justice problems. 

Overall the legal framework for pursuing perpetrators of extraordinary rendition is adequate, 

their conduct is criminalised, universal jurisdiction and other mechanisms can assist in bringing 

cases and there are extradition agreements in place to summon alleged perpetrators before the 

courts. The problems are an absence of political will to pursue prosecutions and the widespread 

utilisation of state secrecy rules to keep information out of the public domain. Member States 

need to address the rules governing state secrecy and put in place greater oversight of the 

invocation of state secrets to ensure it is not abused. Equally, there needs to be a seismic shift in 

political attitudes towards extraordinary rendition in order to combat the tendency of member 

states to ignore the practice. The practice of extraordinary rendition needs to be confronted and 

the perpetrators brought to justice as it currently casts a long shadow across the EU’s foreign 

policy action.   
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