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ABSTRACT

This dissertation examines the contribution of two indigenous movements to the gradual
protection of indigenous linguistic rights in Latin America, both on theoretical and practical
level. The research focuses on the evolution of indigenous rights in general and specifically
on the evolution of linguistic rights and linguistic rights of indigenous peoples in
international law documents. The most relevant international legally binding and soft law
documents were examined in order to assess the level of protection that the international
community is providing to linguistic rights. Furthermore, documents with specific reference
to indigenous peoples, such as the ILO Conventions No. 169 and No 107 and the UNDRIP,
were examined in this regard. Attention was given on two distinctive but extremely powerful
indigenous movements: the Cocaleros in Bolivia and the Zapatistas in Mexico. A thorough
analysis of the emergence of these movements and the political changes that accompanied
them was conducted. The main focus of the research was on the changes and reforms that
these movements brought to linguistic rights and bilingual education and intercultural for
indigenous peoples, as well as to the status of indigenous languages in their respective

countries.
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INTRODUCTION

The rise of the human rights era in international law gradually led to the creation of
significant safeguards on human rights and fundamental freedoms for every living person in
the world. However, during this evolving procedure there have been some specific groups of
peoples as well as categories of rights that were neglected and not considered equal to others.
Of course, international law was based on western ideas and perceptions, but imposed on
everyone. During the creation of international law and its human rights treaties, powerful
states were the only ones to take part, while other non-European perceptions were not taken
into account.

Such examples of excluded people from international law are usually marginalized
peoples who do not fit the narrative of the West, such as indigenous peoples (henceforth:
IPs). In the Western hemisphere indigenous communities have suffered violations of their
fundamental rights for centuries, with many of them existing up to this day. The actors
responsible for these violations changed throughout the years, from European colonizers to
independent states’ governments and third parties. Since the rise of the globalization wave,
neo-colonial practices have been assisting governments and private industries to exploit the
indigenous by breaching many of their rights. The most evident and common violation by the
private sector in the Americas is the violation of the rights of IPs to their lands and natural
resources. In the American context many governments collaborated with private companies
for the exploitation of indigenous territories for several purposes, with the most common
being oil exploration. These activities have a disastrous impact not only on the environment,
but also on the living conditions of the indigenous communities that reside in these regions.
For indigenous communities the connection with their land and its resources is not merely an
economical relationship, but also a deeper spiritual connection related to their
culture. Therefore, denial of rights to ancestral lands and exploitation of their natural
resources can have an additional negative consequence on the cultural identity of these
communities. Even if these violations of indigenous land rights are severe, IPs in the
Americas suffer other severe breaches of their rights, which in fact affect negatively their
cultural identity and survival.

Since the colonial era, they have been denied their linguistic rights — namely their
rights to use their language in both the private and the public sphere without discrimination,
to learn to read and write in their native language, to speak their language with other

members of their communities, to have access to education, justice and information in their



native language. These violations came as a result from the strict assimilation policies
adopted by the colonial empires, and continued for decades by the white, non-indigenous
elites that followed after the independence. The idea of “one language, one nation” was
dominant among the newly founded independent Latin American states which saw the
existence of only one dominant language as a prerequisite for maintaining national cohesion
and creating a sense of community and belonging to everyone. In addition, they thought that
through the adoption of one single language, they would prevent other groups of people with
common identity to rise up and demand autonomy. Therefore, through the adoption of
assimilation, monolingual policies, these elites believed that they would preserve territorial
integrity and sovereignty. These policies, varied from the complete ban of using indigenous
languages in public to the creation of an education system that only provided education in the
dominant official language of the majority even to indigenous communities. In addition,
discrimination and exclusion from the society of the peoples that did not speak the dominant
language led many indigenous parents to encourage their children to learn the official
language instead of their native one, in order not to be discriminated against and marginalized
from economic and social development.

Despite the fact that assimilation policies managed to limit significantly indigenous
linguistic rights and contribute to the loss of indigenous languages and cultures, aiming to a
unique common national identity, they never managed to be completely accomplished. In
fact, assimilation in Latin America, together with other aggressive practices, led to the
emergence of indigenous movements that claimed their rights. Assimilation for their
indigenous meant a loss of language and culture, contributing to the violation of their rights
and menacing their very existence. These communities realized that they had to take action in
order to defend their rights and protect their indigenous identities and heritage. The
movements that arose from this realization have contributed greatly to raising awareness on
indigenous rights in the international community, which neglected the natives for centuries.
IPs made themselves visible within an international system that did not take their rights into
account. On international level, these strong indigenous movements managed to ensure their
participation in the decision-making and drafting of documents on issues that concerned
them. On regional level, the creation of the Inter-American Commission of Human Rights as
well as the Court have provided indigenous communities in the Americas with a powerful
venue through which they could raise their issues and concerns and defend their rights.
Lastly, on national level indigenous movements had a major influence on national policies in

matters that affected them, including constitutional changes.
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In Bolivia and Mexico, during the 90s and 00s, the world has witnessed the rise of
two powerful indigenous movements: the Cocaleros and the Zapatistas respectively. The first
one led to the rise in power of the first indigenous President of the country, while the former
had as a result the creation of the Zapatista autonomous municipalities. Except from the
positive impact that these movements had in several aspects of life of the indigenous
communities, they contributed to the promotion and protection of linguistic rights in their
respective countries. This dissertation examines how these movements led to significant
linguistic and educational reforms in Bolivia and Mexico. In order to examine this question, |
have divided the present work in three chapters. The first chapter will work as an introduction
to the evolution of indigenous rights and will provide the theoretical framework of the present
work. | will examine the indigenous-specific documents that have been adopted throughout
the years as well as other significant developments in this regard. In the second chapter I will
refer specifically to the concept of linguistic rights, their scope and violations, as well as the
international legally binding and soft law documents that address them. In addition, 1 will
refer to indigenous linguistic rights specifically and the references made in international
documents on IP rights. Lastly, I will refer to a significant step towards awareness that was
taken by the United Nations by proclaiming 2019 as the International Year of Indigenous
Languages. The last chapter and the main focus of this work is a detailed analysis of the
emergence of the Cocaleros and Zapatista movements in Bolivia and Mexico and the

contribution of these movements to the promotion and protection of linguistic rights.



RESEARCH METHODOLOGY

The research was based on sources from literature of different kinds. In the first
chapter that provides the theoretical and legal framework regarding the evolution of
indigenous rights, a variety of sources was analysed. Historical and academic material was
used for the elaboration of the parts regarding the status of IPs during colonization and in the
19th and 20th century. In these two first parts | aim to present the inferior position that IPs
held and their absence from human rights protections and international law. In the three parts
that follow | examine the international documents — legally binding and soft law - that have
been adopted to address the rights of IPs. In this section, apart from academic material, |
analyse legal documents: Conventions, Declarations, UN and OAS documents. With this
legal analysis | aim to present the legal framework that govern indigenous rights in
international and regional level (in the Americas) and their drafting procedure, their scope
and content as well as the level of protection that they provide. Regarding the Inter-American
Human Rights system, | make a complete reference on its functions and how its bodies,
mechanisms and documents have benefited the indigenous in the American context.

In the second chapter of this work | address the main type of rights in which this work
focuses: linguistic rights. In order to make a clear definition and elaboration of their scope, |
have analysed a variety of academic sources both from the fields of linguistics and human
rights. In order to assess the protection provided to linguistic rights on international and
regional level, 1 conducted a legal analysis of international and regional documents that
address linguistic rights and the status of languages, created not only by the UN but also by
regional organizations. The second part of the chapter, which makes a reference to the
distinction between minorities and IPs, | have examined both legal documents as well as
academic material. In the third part of the chapter | refer to indigenous linguistic rights, and
more specifically to violations of these rights and the use of language as a tool to enable
colonialism and assimilation practices. Furthermore, | examine the provisions of the
indigenous-specific international law documents regarding indigenous languages, linguistic
rights and indigenous bilingual education. In order to do so, | have analysed again legal
documents as well as academic material. Lastly, I have used UN documents as sources for
my analysis of the scope and implementation of the 2019 International Year of Indigenous

Languages.



In the third chapter, | examine two cases of indigenous movements in Bolivia and
Mexico and how these movements have influenced linguistic rights guarantees and
protections. In order to do so, | analysed historical sources on the evolution of indigenous
communities in Bolivia and Mexico and on the political and historical changes that led to the
emergence of these movements. In addition, | examined legal documents such as laws and
Constitutions in order to provide a complete picture on the changing status of IPs and their
rights in these two states as well as the improvements that the Cocaleros and the Zapatistas
brought in these fields in both legal and practical level.

This thesis combines a variety of sources in academic fields of law, history, political
science and linguistics. This interdisciplinary approach provides a clear and complete picture
of the status of indigenous linguistic rights in the present day and the contribution of

indigenous movements in this regard.



CHAPTER | - EVOLUTION OF INDIGENOUS PEOPLES’ RIGHTS

This chapter functions as the theoretical framework of the present work. In this
chapter | will briefly present an overview of the progressive evolution of IPS’ rights in
international law throughout the years. This historical evolution will provide the necessary
information for a better understanding of the historical injustices, as well as the evolving
approaches towards the issue of, firstly recognition, and, consequently, protection of
indigenous rights. This chapter will make an introduction to the existing international and
regional legal framework that governs indigenous peoples’ rights. A detailed analysis on the
content of the provisions of these legal texts is considered necessary for the further
examination in the following chapters which will focus mostly on linguistic rights. Specific
focus will be given to the Inter-American system, as this is the geographical area on which

this work will focus.

1. Indigenous Rights during Colonization

After years of negotiations and indigenous claims, an international legal framework
on IPs’ rights is currently evolving. However, it is important to mention that IPs around the
world have been excluded from both international and domestic law for years. This exclusion
has been the result of their systematic marginalization by the dominant societies, for which
they remained invisible until very recently. In fact, in the colonial empires international law
has been used by colonizers to subordinate and take advantage of IPs.

Traditional international law, created in the West, served the interest of European
colonizing states for many years, playing a major role in the conquest, subjugation and
dispossession of the lands, territories and resources of IPst. During the times of extended
colonization, international law has been used as a justification for the acquisition of IPs’
territory and the denial to grant them rights in European terms, as international law only
applied to “civilized” European states?. In this way, international law came to legitimize the

cruelty of Europe towards the natives of the Americas. This application had a double benefit

1 Felipe Gémez Isa, The UNDRIP: An Increasingly Robust Legal Parameter (7-21, 23:1-2 The International
Journal of Human Rights 2019) , p. 7.

2 Odette Mazel, The Evolution of Rights: Indigenous Peoples and International Law (13.1 Australian Indigenous
Law Review 2009), p. 141.
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for the colonizing states, as it served both their religious and economic interests®.
Christianization of the “barbarous” non-Christian peoples - the so-called evangelization - was
often used as a pretext for subordinating the natives and removing their possessions and their
lands*. Therefore, the colonizers managed to satisfy both their economic objectives, that was
to take advantage of the lands and natural resources offered in this New World, and fulfill the
mandate assigned to them by the Crown and the Catholic Church to spread Christianity. The
Spanish colonizers achieved these two goals through the encomienda system that regulated
the relationship between the conquerors, the “masters’, and the native peoples, the
“servants’.

The criticism towards this unjust system of treatment appeared for the first time in
1511 in a sermon by a Spanish Dominican friar named Antonio de Montesinos. He was the
first person to denounce the inhumane treatment and the enslavement of IPs by the
conquistadores. This sermon was considered quite controversial and revolutionary at the time
and provoked criticism by the Spanish colonists and encomenderos. Montesinos managed to
shock the Spanish Crown who immediately asked for the creation of a body of theologians,
jurists and officials, including Montesinos, with the aim to draft the Law of Burgos, the first
document that would regulate the treatment towards IPs in the Americas by Spanish
colonists. The Law of Burgos did not completely abolish the encomienda system but put
specific regulations on it, mostly regarding the working conditions of IPs®. The content of
Montesinos’ sermon influenced widely a number of intellectuals at that time, with the most
important being Bartholomé de Las Casas, who was later known as the Protector of the
Indians.

Spanish theologians Bartholomé de Las Casas and Francisco de Vitoria, together with
others, constituted the Spanish School of International Law who in the 16th century was the
first to associate international law with “pre-positivist conceptions of natural law”’. Vitoria’s
view regarding Spanish colonization in the Americas, which was widely popular in the

16th century, was that Indians had the same rights and duties as European colonizers,

3 Felipe Gémez Isa, Spain: The First Cry for Justice in the Americas — from Antonio de Montesinos to the Law of
Burgos, op. cit., p. 95.

4 Federico Lenzerini, Reparations for Indigenous Peoples: International And Comparative Perspectives (Oxford
University Press 2009), p. 78.

5 Felipe Gémez Isa, Spain: The First Cry for Justice in the Americas — From Antonio de Montesinos to the Law
of Burgos, op. cit., p. 94-95.

5 Ibid, p. 96-97.

7 Odette Mazel, The Evolution of Rights: Indigenous Peoples and International Law, op. cit., p. 140.
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applying natural law in order to challenge Spanish claims over natives’ lands®. He claimed
that the Indians had entitlement to their lands and the Europeans had to respect that®. In this
way, he started seeing non-European IPs as subjects of international law and as human beings
in need of protection’®. These intellectuals were highly concerned about the rights of Indians
in the context of the Spanish conquest and aimed to support “the legal and moral
relationship between European states and indigenous peoples”!!. The Spanish School of
International Law based their arguments on “the Aristotelian-Thomist idea of the natural
sociability and rationality of human beings” in order to support their claims on the human
dignity and freedom of the Indians'?. Even though in the history of colonization little
attention was given to the progressive thoughts on human dignity and equality of the Spanish
School regarding IPs, this recognition of their rights during the birth of international law

constituted a solid ground for indigenous movements claiming their rights in the future®?,

2. Indigenous Rights in the 19th and 20th Centuries

From the 19th century we notice a domination of positivism upon ideas of
international law in Europe. That was mainly because at that time international law only
concerned the rights and duties of states and not of individuals, and the sovereignty of states
was considered sacred®. International law had put European states at the center. According to
this positivist approach, IPs were excluded from being subjects of international law as they
were considered “uncivilized” compared to the European standards of civilization regarding
aspects such as governance and culture. This Eurocentric approach was the reason behind the
refusal of statehood to indigenous people and their subjection under domestic law of the
successor states?®.

In late 19thto the beginning of the 20th century the idea of trusteeship and

guardianship evolved and powerful states began to adopt it. Even though these doctrines were

8 S. James Anaya, Indigenous Rights Norms in Contemporary International Law (8th edn, Arizona Journal of
International and Comparative Law 1991), p. 2.

9S. James Anaya, Indigenous Peoples in International Law (Oxford university press 2000), p. 10.

0 1bid.

11 Odette Mazel, The Evolution of Rights: Indigenous Peoples and International Law, op. cit, p. 140.

12 Felipe Gomez Isa, Spain: the First Cry for Justice in the Americas — from Antonio de Montesinos to the Law of
Burgos, op. cit., p. 102-103.

13 Odette Mazel, The Evolution of Rights: Indigenous Peoples and International Law, op. cit., p. 142.

14S. James Anaya, Indigenous Peoples in International Law, op. cit., p. 19.

15 Odette Mazel, The Evolution of Rights: Indigenous Peoples and International Law, op. cit., p. 141.
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based on the ideas of Vitoria and the Spanish School, they followed the rationale that claimed
that IPs needed to be civilized. Trusteeship and guardianship have been used by states “for
the non-consensual exercise of authority over indigenous peoples”, with a mission was to
civilize the natives®®. Great Britain and the United States are two of the most prominent
examples of incorporating the trusteeship notion into domestic law. With the justification of
their civilizing mission, these states controlled IPs and their lands. In the General Act of the
Berlin Conference the guardianship doctrine obtains an international status. Under article VI,
the parties that sign the Act “bind themselves to watch over the preservation of the native
tribes, and to care for the improvement of the conditions of their moral and material well-
being ... and [bring] home to them the blessings of civilization™". After World War I, with
the Covenant of the League of Nations in 1919, trusteeship was broadened as an international
notion and all member states bound themselves to ensure “the just treatment of the native
inhabitants of territories under their control”!8, These two documents - that gave the
trusteeship notion an international character - were considered parts of international law at
the time. Even though IPs were considered limited objects of international law, trusteeship
notions were mostly justifications for unjust acts and policies, rather than international
safeguards. Therefore, this approach by the international community had devastating impact
on indigenous sovereignty, political organization, land rights and cultural integrity,
maintaining their submission under the justification of a “civilizing mission”.

Both the positivist approach and the trusteeship doctrines that were included in
international law until the first half of the 20th century, excluded IPs and their rights from the
international debate and disregarded them as subjects of international law, as their cultures
were considered incompatible with its Eurocentric approach. Until the first half of
20th century the West believed in the civilizing mission of Europeans towards non-European
peoples. However, this would change shortly after World War Il with the emergence of the
human rights era in international law. Indigenous movements would take advantage of this
shift to promote their recognition and improve the status of their rights. The advancement of

indigenous rights under international law was the main aim of the indigenous movements®.

165, James Anavya, Indigenous Peoples in International Law, op. cit., p. 23.

17 General Act of the Conference of Berlin (1885) Chapter | Article 6, signed on 26 February 1885 by the
representatives of the United Kingdom, France, Germany, Austria, Belgium, Denmark, Spain, the United States
of America, Italy, the Netherlands, Portugal, Russia, Sweden-Norway, and Turkey (Ottoman Empire).

18 S, James Anaya, Indigenous Peoples in International Law, op. cit., p. 25.

19 Cher Weixia Chen, Indigenous Rights in International Law (Oxford Research Encyclopedia of International
Studies 2014), p. 1.
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3. International Labour Organization Conventions

After World War Il and the atrocities that came with it, the discourse of human rights
appeared in international level. This discourse put human beings over states interests. The
Charter of the United Nations was the first document to promote human rights and
fundamental freedoms as main concerns. The decolonization process was also included in the
Charter, as a stepping stone for the introduction of indigenous rights into international
discourse. Therefore, from the late 50s we start noticing an evolution towards the recognition
and protection of the rights of IPs by international bodies.

The ILO Indigenous and Tribal Populations Convention No. 107, adopted in 1957,
was the first legally binding instrument that addressed IPs’ rights. However, due to its
assimilationist approach, the Convention is considered anachronistic. From the Preamble of
this Convention it becomes clear that its main objective is the progressive integration of IPs
into the national communities of the countries in which they live in?°. Even if the drafters had
worked in goodwill to protect and improve the living conditions of indigenous populations,
the paternalistic approach of the Convention - a reflection of its time - seems to be quite
dangerous. The different ways of life of indigenous people were considered contradictory to
the dominant culture by the governments interpreting the Convention, leading many times to
their extinction from the respective societies?*. This was based on the idea of a culturally
homogenous state. As James Anaya mentions, “the international community valued cultural
diversity, it was largely the diversity existing among the different states and colonial
territories, not the diversity that might exist wholly within them” %2. Another point of
criticism is that during the drafting procedure of this Convention, there was no participation
of indigenous representatives, disrespecting this way the opinion of IPs on issues that concern
them. In addition, even though the Convention recognized the right to collective land
ownership, this was disregarded by the ideas of integration and assimilation that were
dominant in its content.

The paternalistic character of the Convention provoked wide criticism by scholars and
IPs, leading to the revision of the Convention in 1989 by a Meeting of Experts which

included indigenous representatives. The document that resulted was the ILO Indigenous and

20 Federico Lenzerini, Reparations for Indigenous Peoples: International and Comparative Perspectives, op. cit.,
p. 80.

215, James Anaya, Indigenous Peoples in International Law, op. cit., p. 47.

22 |bid, p. 44.
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Tribal Peoples Convention No. 169, the main binding legal document on indigenous rights
until today. The wide participation of indigenous representatives at the revision procedure
was extremely innovative and it reflected the time, as IPs had stopped being objects and
started being participants in the discussion over their rights. This document is extremely
innovative as it shows the shift of the approach of international law towards IPs, quitting the
attempt to integrate them and focusing more on “recognizing the aspirations of these peoples
to exercise control over their own institutions, ways of life and economic development and to
maintain and develop their identities, languages and religions, within the framework of the
States in which they live”, as mentioned in the Preamble of the Convention?,

A significant proof of this change of philosophy is the substitution of the
word populations from  the previous Convention, with the word peoples. The
word peoples, encompasses a wider recognition of a specific group and subsequently of its
rights. However, this change of language has made many states reluctant on adopting the
Convention, because of its connection with the right to self-determination and thus the
possibility of IPs claiming their territorial independence from the dominant state?*. For this
reason, the drafters of the Convention, despite the disagreement with the indigenous
representatives, decided to add a provision in Article 1 (3) mentioning that “the use of the
term peoples in this Convention shall not be construed as having any implications as regards
the rights which may attach to the term under international law”, and as a result not having a
connection with the right to self-determination as understood in international law?. However,
the use of the term peoples itself affirms the collective indigenous identity and opens up the
way for the recognition of the principle of indigenous self-determination in the future.

Another important aspect of this Convention is that it widens the spectrum of rights to
be protected, to reach rights that were not addressed in the ILO Convention No. 107 such as
development, education, land rights, the right to participate in the use, management and
conservation of natural resources, and the fact that it recognizes customary law and
institutions of 1Ps2®. In other words, the Convention recognizes both individual and collective
indigenous rights. Another important addition that the ILO No. 169 Convention brought was

the participation of IPs in all levels of decision-making affecting them, as well as the duty of

2 |nternational Labour Organization (ILO), Indigenous and Tribal Peoples Convention, C169, 27 June 1989,
C169, Preamble.

245, James Anaya, Indigenous Peoples In International Law, op. cit., p. 16-17.

25 |nternational Labour Organization (ILO), Indigenous and Tribal Peoples Convention, C169, 27 June 1989,
C169, article 1, paragraph 3.

26 Federico Lenzerini, Reparations for Indigenous Peoples: International and Comparative Perspectives, op.
cit., p. 80.

15



governments to consult the people concerned when they are about to take legislative or
administrative measures that may affect them directly, with the objective to gain an
agreement or their consent regarding these measures. This is an important improvement, as
the participation in the decision-making procedures currently constitutes a fundamental
principle regarding the rights of IPs?’. Lastly, the supervisory mechanisms of the Convention
play an important role for the successful implementation of the provisions, monitoring and
supervision of the state parties?®.

Despite the innovative character of the ILO Convention No. 169, it has also received
wide criticism. First of all, in this Convention IPs were still seen as objects of protection by
the governments and not as subjects and holders of rights?®. Regarding the above mentioned
recognition of the participation of IPs’ and consultation procedures, it is important to notice
that even though the Convention mentions that consultation is obligatory and a duty on behalf
of the state, reaching an agreement or ensuring the consent by the IPs concerning a specific
measure is not a requirement, weakening this way the position of IPs in matters that concern
them®°. An obstacle to the correct application of the Convention is the lack of appropriate
regulation regarding prior consultation in some states®®.

Despite the fact that the ILO Convention No. 169 is a step towards the recognition of
specific rights and includes customary law applied to IPs, many states are still reluctant to
ratify it, limiting this way its scope of application. Indeed, until today only 23 states have
ratified the Convention, most of them from Latin America. This low level of ratification
limits significantly its protection. However, the ILO Convention No 169 remains an
important document until today, not only because it is the only international instrument of
legally binding character regarding indigenous rights, but also because it led the way for

future advancements.

27 Sedfrey M. Candelaria, Comparative Analysis On The ILO Indigenous And Tribal Peoples Convention No. 169,
UN Declaration On The Rights Of Indigenous Peoples (UNDRIP), And Indigenous Peoples ' Rights Act (IPRA) Of
The Philippines (International Labour Organization, ILO Country Office of the Philippines 2012), p. 5.

28 |bid.

2% Federico Lenzerini, Reparations for Indigenous Peoples: International and Comparative Perspectives, op.
cit., p. 81.

30 5, James Anaya, Indigenous Peoples in International Law, op. cit., p. 82.

31 Roberto Sudrez Santos, Three Decades Since The ILO’S Convention 169: Reflections In Light Of The
Experience Of The Private Sector With Prior Consultation (24 The International Journal of Human Rights 2019),
p. 273.
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4. Indigenous Peoples’ Rights in the UN System

Around the 70s and 80s the United Nations started making steps to address issues on
IPs. The United Nations worked as an avenue for indigenous people to increase their
visibility and promote their recognition. With the decolonization of international law and the
UN system, IPs managed to shift their position, turning from objects of protection to subjects
of rights®2. Their acceptance and participation in the UN human rights bodies and
mechanisms started with the Working Group on Indigenous Populations33. The creation of
the Working Group in 1982 was an important step towards the recognition of IPs’ rights for
two reasons. First of all, it was the most important actor for promoting international
awareness on the rights of 1Ps®. Secondly, it provided indigenous groups with a forum in
which they could express their concerns and discuss on their rights, as the participation of
both government representatives from states and indigenous representatives was on an equal
basis®. International IPs’ movement finally had a primary venue to discuss and promote the
collective rights®. In the mandate of the Working Group was also included the drafting of the
United Nations Declaration on the Rights of IPs.

The most significant step taken by the UN is until now the adoption of the United
Nations Declaration on the Rights of IPs in 2007. A distinguishing aspect regarding the
drafting of this Declaration was the active participation of indigenous representatives. This
can be explained by the fact that in the drafting of soft law documents the participation of
non-state actors is higher than in the drafting of international treaties®’. This engagement of
indigenous representatives in the procedure led to the creation of an inclusive soft law
document regarding the rights of IPs. This inclusiveness that characterized the process
increased the level of legitimacy of the document3. In addition, the long procedure of
negotiation and the large number of actors participating in the drafting, makes the UNDRIP

one of the most comprehensive UN documents.

32 Felipe Gémez Isa, The UNDRIP: An Increasingly Robust Legal Parameter, op. cit., p. 9.

33 UN Office of the High Commissioner for Human Rights (OHCHR), Fact Sheet No. 9, Rev. 2, Indigenous Peoples
and the United Nations Human Rights System, August 2013, No. 9, Rev. 2, p. 14.

34 Odette Mazel, The Evolution of Rights: Indigenous Peoples and International Law, op. cit., p. 145.
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Following the same path as the ILO Convention No. 169, the drafters used the
word peoples instead of populations to refer to the indigenous groups concerned. However,
an important difference between the two documents regarding the use of this word is that in
the UNDRIP the right to self-determination is explicitly affirmed both in the Preamble and
Articles 3 and 4 of the Declaration, giving it the importance of a main principle regarding IPs
and answering to the requests of IPs. In addition, there is no protective clause like the one
mentioned in the ILO Convention No 169 that protects the states from the possibility of
territorial independence claims by indigenous groups. In regards to the issue of consultation,
the approach of the UNDRIP is similar to that of the ILO Convention No. 169, as it also
focuses on the concept of consent by IPs for measures that affect them, without giving them a
“veto power®°. A difference between the two documents is that the UNDRIP is largely
supported by the majority of countries around the world, when the ILO Convention No. 169
has been ratified by a small number of states, mainly in Central and Latin
America®. However, this can be explained by the non-binding character of the document.
The ratifying states of the ILO Convention No.169 are obliged to report regularly to the
supervisory mechanisms of the Convention, something that makes the other states more
skeptical on ratifying it. The absence of supervisory mechanisms in the UNDRIP due to its
non-binding nature is another distinguishing factor between the two documents. Even though
the UNDRIP is not a legally binding document, it is considered up to this day the most
significant and complete international legal instrument concerning the rights of IPs. First of
all, as it was adopted by the UN General Assembly, it shows the collective UN’s approach
towards the issues of IPs and it should be taken into account by state parties in good
faith*!. Since its adoption, the Declaration has had practical and legal implications to the
measures taken by the states, sometimes even leading to constitutional changes in order to
include IPs’ rights*.

Despite the contribution of the Working Group on the drafting of the UNDRIP and
therefore, the advancement of indigenous rights within the UN system and internationally,
other UN bodies and mechanisms are considered equally significant. The Permanent Forum

on Indigenous Issues is an advisory body to the Economic and Social Council that was

39Sedfrey M. Candelaria, Comparative Analysis on The ILO Indigenous And Tribal Peoples Convention No. 169,
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The Philippines, op. cit., p. 21.
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established to promote dialogue and cooperation between member states, UN agencies and
IPs. Its role is important for the awareness and promotion of activities regarding issues that
concern IPs, as well as the circulation of information and the assessment of the work of the
UN system related to indigenous issues®. In addition, the studies carried out by the
Permanent Forum reveal useful information for specific matters that affect indigenous people.
The annual session ofthe Forum in New York provides member states, indigenous
representatives, organizations, non-state actors and UN agencies with the chance to meet and
conduct a constructive dialogue for addressing indigenous issues and promote their rights and
aspirations.

The Expert Mechanism on the Rights of IPs was established in 2007 with the mandate
to provide the Human Rights Council - the main UN human rights body - with advice on the
rights of IPs through thematic studies, according to the UNDRIP, and the member states with
assistance in fulfilling the standards included in the declaration. The studies conducted by the
Expert Mechanism are presented to the HRC and then an interactive dialogue follows
between the Council and the Expert Mechanism. This mechanism constitutes a key human
rights body as in each one of its studies it focuses on specific human rights examined in the
context of indigenous communities. It also provides indigenous organizations and individuals
with the opportunity to participate and express their concerns and views on the specific
human rights examined in the study conducted by the Expert Mechanism.

The Special Rapporteur on the rights of IPs constitutes a special procedure of the
HRC. In order to fulfill her mandate, the Special Rapporteur promotes good practices for the
implementation of international standards on the rights of IPs, conducts country visits and
reports on the human rights situation of IPs in specific countries, addresses specific alleged
human rights violations through Communications with governments and conducts and
contributes to thematic studies on issues of specific importance for IPs. The Special
Rapporteur reports to the HRC on specific indigenous rights issues and collaborates with the
Permanent Forum and the Expert Mechanism. Through their meetings the three UN bodies
that deal with indigenous issues manage to coordinate their activities and share useful
information for future advancements. The Special Rapporteur attends the annual sessions of
both the Expert Mechanism and the Permanent Forum. Therefore, the mandates of these three

bodies should be considered complementary*4. The proper communication, coordination and

43 UN Office of the High Commissioner for Human Rights (OHCHR), Fact Sheet No. 9, Rev. 2, Indigenous Peoples
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collaboration between these three actors contribute significantly to the advancement of IPs’
rights not only within the UN system but also at a national, regional and international level.

5. The Protection of IPs’ Rights in the Inter-American System of Human Rights

The Organization of American States includes all states of the American continent.
The direction of the organization towards human rights came rapidly with the adoption of the
American Declaration on the Rights and Duties of Man in 1948. The creation of the Inter-
American Commission on Human Rights was important for the protection of human rights, as
it has authorization to assess the compliance of OAS member states with the provisions of the
Declaration. An important advancement for indigenous communities came with the 1966
modification of the Statute which gave the IACHR the mandate to receive and examine
individual petitions from victims of human rights violations, as well as the power to make
specific recommendations to states concerning them. Today, this function has proved to be
extremely useful for victims of human rights violations and specifically for indigenous
communities who were excluded and denied access to judicial remedies for many years. This
significance can be demonstrated by the high number of petitions filled by indigenous
communities and NGOs regarding violations by states.

The adoption of the American Convention on Human Rights in 1969 and the creation
of the Inter-American Court of Human Rights enhanced the protection of human rights in the
Americas. The IACHR supervises state compliance with the Convention. In the case that the
state party concerned has accepted the jurisdiction of the Court, the IACHR has the power to
refer a case to it. However, the IACtHR only considers cases related to violations of the
provisions of the Convention. Therefore, for a state to accept the jurisdiction of the Court, it
must first ratify the Convention. Regarding indigenous cases in this context, cases against the
US and Canada, for example, were decided at IACHR level, while cases against Nicaragua,
Colombia, Guatemala and Paraguay were decided by the Court®. Even though the American
Convention does not recognize collective rights per se, Article 29 (b) comes to extend the
scope, mentioning that “No provision of this Convention shall be interpreted as: (b)
restricting the enjoyment or exercise of any right or freedom recognized by virtue of the laws

of any State Party or by virtue of another convention to which one of the said states is a

45 ). M. Pasqualucci, The Evolution Of International Indigenous Rights In The Inter-American Human Rights
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party; ”*. This provision proved to be extremely useful for indigenous communities, as many
of the cases that concerned indigenous collective rights, such as land and natural resources,
have been considered by the Commission and the Court under the ILO Convention No 169,
given that the states concerned had ratified it. The IACHR and the IACtHR have produced
important case law on IPs’ rights, with many leading cases such as the Awas Tingni case
against Nicaragua regarding indigenous communal land rights. The IACtHR is the first
international judicial body to interpret indigenous rights and principles that for many
centuries were considered irrelevant to Western, Euro-centric approaches of international
law?’.

Protection of indigenous rights has been an important thematic for the OAS since the
80s, as seen from various cases handled and through country and annual reports. The creation
of a special mechanism, the Office of the Rapporteur on the Rights of IPs in 1990, aimed to
give specific attention to the vulnerable situation of indigenous communities in the Americas,
to human rights violations occurring against them and to promote Commission’s activities in
this regard. The fact that it was the first - and for many years the only - Rapporteur in the
OAS proves the high importance given to IPs in the Inter-American system. The Rapporteur
conducts country visits, receives information and publishes thematic reports on issues
affecting IPs, and is in close collaboration and communication with the Commission for the
preparation of country reports as well as the Annual Report.

The most recent enhancement in the Inter-American system concerning indigenous
rights is the adoption of the American Declaration on the Rights of IPs in 2016. The
Declaration encompasses many aspects of the UNDRIP such as the principle of self-
determination and collective rights which are key in the discourse concerning indigenous
rights. However, the Declaration addresses some issues that have not been included in the
UNDRIP and which are specific to the IPs of the Americas. Article XXVI deals with the
issue of Indigenous Peoples in voluntary isolation or initial contact. This is an evident
example of a regional specificity of the Americas as “the western hemisphere is home to the
largest number of indigenous peoples living in voluntary isolation and initial contact in the

world”*. According to a Report by the IACHR on IPs in Voluntary Isolation and Initial

1
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Contact in the Americas “Indigenous Peoples living in voluntary isolation and initial contact
are holders of human rights in a unique situation of vulnerability, and among the few who
cannot advocate for their own rights. This reality makes ensuring respect for their rights
especially important ™.

Another addition by the American Declaration which is region-specific is the
consideration of the impact of armed conflict on IPs in Article XXX, Right to peace, security
and protection®®. Even though UNDRIP’s Article 7 mentions IPs’ collective right to freedom,
peace and security, mentioning as well prohibition of genocide, violence and forcible removal
of children from their communities, it does not address the issue of armed conflict at any
point. On the other side, the American Declaration in Article XXX makes extended reference
to the right to protection and security of IPs in situations of armed conflict and to the
responsibility of the states in accordance to international law®!. This is a rather significant
provision in the context of the Americas if we consider the amount of armed conflicts that
have occurred in countries such as Colombia, with the Nikak people being “in danger of
extinction” due to displacements resulting from armed conflicts®2. The Declaration introduces
another provision in favor of IPs which mentions that in case of internal disputes between IPs
and a state regarding a treaty, an agreement or other constructive agreement, both the state
and the indigenous community affected can submit the case to regional or international
bodies for resolution of the dispute. As Errico mentions, such treaty rights “are particularly
relevant to the Americas in ways that have been regarded as a major victory” by some
indigenous peoples of the hemisphere 3.

In spite of some short fallings in the American Declaration on the Rights of IPs, it
should be considered a significant improvement for the protection of indigenous rights in the
American continent, especially if considered along with the power that the IACHR gives to
IPs through its individual petition mechanism. The Declaration provides the IACHR and
the IACtHR with an inclusive, indigenous-specific document in order to be assisted in their
work. However, the document should be always considered in connection with other
international documents such as the ILO Convention No 169 and the UNDRIP when deciding

on indigenous cases, in order to result to more complete rulings. Even though the Inter-
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American system has promoted indigenous rights through the work of the IACHR and
the IACtHR, it is still quite a weak system due to an insufficiency of resources.
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CHAPTER Il — LINGUISTIC HUMAN RIGHTS AND INDIGENQOUS
PEOPLES

In this chapter | will make an extended reference to linguistic human rights in
connection with IPs. Firstly, I will provide the reader with the scope and content of linguistic
rights and | will mention a few obstacles in their successful realization. Secondly, I will
examine different legally binding and soft law documents that address linguistic human rights
directly or as part of other provisions. In this way | will assess the position of linguistic
human rights in international law. I will discuss the linguistic rights of minorities and the
legal documents that protect minority languages. In addition, 1 will refer to the different
approach towards minorities and IPs that exists in international law and to the reasons why
their rights should be considered separately. In the last part, I will address indigenous
linguistic rights in detail. Extensive focus will be given to the right to education in connection
with linguistic rights, as for IPs these rights are extremely interrelated and linked to their
cultural integrity. Furthermore, 1 will examine the specific provisions on language and
education included in the different documents of international law that address indigenous
rights, and which have been examined in detail in the previous chapter. Lastly, | will refer to
promotional action taken by the UN in order to raise awareness on the importance of
linguistic diversity and the revitalization of indigenous languages, in light of the current
increase of indigenous language extinction. More specifically I will examine the scope of the

2019 Indigenous Year of Indigenous Languages and focus on some critical points.

1. Linguistic Human Rights

I.  Scope and Obstacles in their Realization

Language is an integral part of human nature. It is connected both to the individual
and the collective identity of a person. It constitutes an important characteristic of a specific
cultural and ethnic group and an important element of a group’s cultural identity. Due to this

significant character both for the individual and the group in which he or she belongs, it
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becomes clear that linguistic rights must be considered as fundamental human rights and

should be recognized, protected and promoted both through international and domestic law.

However, this notion has been widely contested and linguistic rights have never really
been a central concern neither for states nor for the international community as a whole.
Speakers of majority or dominant languages tend to fully enjoy their linguistic rights,
however people belonging to minorities, indigenous people, migrants and refugees are
commonly deprived of their linguistic rights and discriminated against on the grounds of
language, as their languages - most of the times - do not enjoy official status and are less
widely spoken in the countries in which they reside®. Therefore, they are considered
linguistic minorities. Some minority linguistic groups such as the Kurds in Turkey are not
allowed even to identify with their mother tongue>. As Skutnabb-Kangas and Phillipson
mention, “Speakers of more than 6000 languages are not entitled to education, nor to the
administration of justice or public services through the medium of their mother tongue’®.
This is extremely common among indigenous communities, immigrants and refugees. Many
states, with the excuse of integration into the dominant society, impose assimilation practices
providing education only in the dominant language, while other states do not provide access

to information or media in minority languages.

In the case of indigenous people, violations of linguistic rights can be considered as
consequences of colonization and extended assimilation processes imposed over them.
Colonization has resulted in the loss of indigenous cultures, knowledge and languages®’. As
mentioned in the previous chapter, breaches of the rights of indigenous people are still
present today, including violations of their language rights. In the case of indigenous people,
language should be considered as an integral element of their cultural heritage and must be
preserved at all costs from assimilation processes. Indigenous movements have managed
important gains the past few decades, leading to positive advancements on issues of high
importance for them, such as land rights, autonomy and political organization. However,
indigenous languages and rights connected to them have been largely neglected by the
international community. Lately there have been attempts by international organizations to

raise awareness and promote indigenous linguistic rights. For example, the United Nations
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declared the year 2019 as the International Year of Indigenous Languages, in an attempt to
promote revitalization of indigenous languages, many of which are considered to be on the

verge of extinction.

In order to examine indigenous linguistic rights, a determination of the scope of
linguistic human rights needs to be made. Skutnabb-Kangas and Phillipson consider linguistic
human rights in connection both to mother tongue and other languages, defining mother
tongue as “the language(s) one has learned and identifies with”®®. In relation to other
languages, linguistic human rights are the rights to learn an official language of the country
one lives in®°. Linguistic human rights have both an individual and a collective character. An
individual linguistic right is the right to “identify positively with one’s mother tongue”, even
if it is not the majority language, and for others to respect this identification®. This aspect can
be related to the principle of non-discrimination. Non-discrimination on the grounds of
language is actually included in many international legal instruments. A linguistic right is
also the right to learn one’s mother tongue through an educational system that uses this
mother tongue as a medium®®. Therefore, simply teaching a mother tongue - as if it was a
foreign language - is not enough, but instead, every person needs to have access to education
through his/her mother tongue in order for him/her to fully achieve their linguistic rights.
From that, the link between the enjoyment of linguistic rights and the right to education
becomes clear, as we cannot consider the one without the other. In addition, at individual
level a linguistic right is the right to use one’s mother tongue in several official contexts and
the right to learn any of the official languages of the state in which one lives in%. The
learning of at least one the official dominant languages of the state is essential for preventing
marginalization of linguistic minorities and promoting their inclusion in the dominant society
and their economic and social development. Regarding linguistic rights and education in a
collective level, they include “the right to enjoy and develop their language and the right for
minorities to establish and maintain schools and other training and educational institutions,

with control of curricula and teaching in their own languages”®. Furthermore,
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representation in political affairs of the state and autonomy to manage internal matters, such

as culture and education, are also related to collective linguistic rights®,

Heinz Closs makes a distinction between tolerance-oriented language rights and
promotion-oriented language rights®. By tolerance-oriented language rights, he means the
“right to preserve one’s language in the private, non-governmental sphere of national life”,
such as the right to speak one’s native language in private and in public, to establish
institutions where the language is being used and to incorporate first language teaching in
private schools®. In this case, the engagement from the side of the state is relatively smaller,
as these minority languages are not integrated into the public educational system. Mainly,
state authorities have to refrain from interfering in the use of language and the teaching of
minority languages in private schools. On the other hand, promotion-oriented language rights
concern the recognition and promotion of linguistic rights by the state authorities in the
public sector®”. This includes the use of a minority language in various public institutions,
including public schools. If promotion-oriented rights are interpreted broadly, they may
include the recognition of minority languages in all levels and sectors of the public sphere®.
This approach is wider as it requires from the state to adopt positive measures and inclusive
language policies, providing sufficient funding, in order to fully realize linguistic rights for
all the persons residing within its territory. Of course, the cases in which these promotion-
oriented rights are fulfilled in the maximum for all people - including refugees and migrants,

and other linguistic minorities — are quite rare.

The common notion of a nation-state adopted by a significant number of states around
the world is an important obstacle to this realisation. Many governments consider the
recognition of minority linguistic rights as detrimental to the national cohesion and the
territorial integrity of the state. This is a rather old idea based on the need for social cohesion
and state homogeneity that promotes a monolingual state policy in which all people living
within the territory of the state must exclusively communicate in the national, official
language®®. These approaches can vary from state to state, from complete prohibition of the

use of a minority language to partial use in the private sphere, and they have an impact in the
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way specific states interpret international law regarding minority and indigenous rights™.
This monolingual and subsequently monocultural approach encompasses anachronistic ideas
of submission and assimilation of linguistic minorities to the dominant society and its
language’®. Furthermore, many times they can lead to segregation and marginalization of
linguistic minorities and the extinction of the languages and cultural expressions of several
minority groups and indigenous people. Another obstacle in the adoption of promotion-
oriented language rights is the consideration that human rights are merely individual, a
dominant idea in the era after World War Il that was present in most human rights
instruments adopted at the time’2. The collective character of language is extremely important
and should be taken into account when considering linguistic rights as, firstly, the existence
of the community is necessary for their realization, and secondly, language is directly related
to the culture of a specific group of people. Especially for achieving recognition of

indigenous linguistic rights the collective character of language should be taken into account.

The abovementioned multiple dimensions of linguistic rights, their interrelatedness to
other human rights, with the most important being the right to education, and the reluctance
of most states to recognize and protect them, can only give us a blurry picture on the situation
of linguistic rights today. It is evident that linguistic rights are still widely neglected in the
context of international law, even though some improvements have been made in national

level.

ii.  The Evolution of Linguistic Human Rights

As mentioned above, linguistic rights have never drawn important attention of the
international community up to this day. Individual states tend to neglect them as most of them
consider that a monolingual character of the state would contribute to social cohesion and
economic growth. In addition, the fact that positive measures need to be taken in order to
fulfil linguistic rights makes more states reluctant to adopt adequate policies that would

promote linguistic equality.
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Due to this reluctance, until today there is no international treaty that addresses
exclusively linguistic human rights. In addition, the provisions that concern linguistic rights
in other treaties are relatively limited and they are usually connected or included in the
provisions that concern other rights, such as the right to education or the principle of non-
discrimination. According to Joanna Osiejewicz, language is closely related to one of the
most important principles of international law: human dignity”. She mentions that language
does not merely facilitate communication, but “expresses the cultural identity of the given
user”’™. As language is an important element of human identity, and human dignity promotes
the respect to one’s identity, therefore the principle of human dignity encompasses the respect
for one's language and linguistic diversity”™. Therefore, there is an urgent need for
clarifications on the content of linguistic rights and for further protection under international
law, in light of the current violations of linguistic rights and the danger of extinction that
several minority and indigenous languages face across the world. Despite this evident

absence of linguistic rights in international law, there have been some relevant improvements.

Skutnabb-Kangas and Phillipson consider five different phases in the evolution of
linguistic rights under international law. The first phase refers to the time before the year
1815, during which no reference is being made in linguistic rights in any international
document, with references being made only in bilateral agreements’®. The doctrine that
dominated international law at the time was that of “one state, one nation, one language”
leading states to adopt and implement monolingual policies within their borders’”. However,
this doctrine was not only limited within the territory of the states. Colonial states adopted
monolingual policies in their conquest of foreign lands’®. Colonizers brutally imposed their
language onto the native people forbidding them to speak their own language and therefore
violating their linguistic rights’®. In fact, language was an extremely powerful and useful tool
for colonizers to impose their beliefs and thoughts and to strengthen their power upon the
natives. As language and culture are two codependent aspects of human identity, loss of

language could consequently lead to a loss of culture. By forgetting their languages and
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cultures people became more easily submitted and ruled. This period was also detrimental for
the world cultural heritage as many languages and cultures were completely vanished in the
process of a cultural and linguistic genocide by the colonial empires. This connection

between language and colonization practices will be examined further below.

The second period of linguistic human rights starts from the year 1815 and the Final
Act of Congress in Vienna®. Until then international law awarded rights only to religious
minorities, but the Final Act of Congress in Vienna was the first one to include national
minorities, which are therefore, most of the times, also linguistic minorities®:. However, most
multilateral treaties and constitutions at the time did not safeguard linguistic rights to
minorities, with some minor exceptions. The third period is according to Skutnabb-Kangas
and Phillipson the time between the two World Wars®2. Multilateral and international
conventions under the League of Nations addressed minority rights, and several national
constitutions and the Peace Treaties of World War | awarded rights to linguistic minorities®®.
However, most states, especially powerful states, were reluctant to award rights to the
minorities that were living within their territory and when a number of Baltic States proposed
to the League of Nations international protection of minorities, their proposal was rejected by

the Supreme Council®,

The fourth period that came after World War 11 and lasted until the 70s was marked
by the creation of the United Nations and the adoption of several human rights related
international instruments®®. Despite the fact that following the atrocities of World War 11, the
international community attempted to recognize and safeguard human rights for all, minority
rights were vastly neglected. Human rights were for everyone and therefore there was no
need for further, more specified protection to minorities. In fact, in the final version of the
Universal Declaration of Human Rights there is no reference to ethnic or national minorities,
as at the time minority rights were still considered as an obstacle to national and international
stability and as a source of conflict®. In this way linguistic rights were excluded in order for

the international community to supposedly promote political and social cohesion. However,
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as it can be proven by several movements, conflict does not come from the granting of rights,
but instead from the non-granting of rights. In both the United Nations Charter and the
UDHR, the only reference to language can be found in the prohibition of discrimination on
the basis of language®’. In addition, in Article 26 of the UDHR that concerns the right to
education, there is no reference to language and its use in education. Therefore, there is
neither direct protection to linguistic rights, nor indirect provisions for the offering of

adequate education of and in one’s mother tongue.

The International Covenant on Economic, Social and Cultural Rights is probably the
instrument in which one would expect to meet provisions related to language, given the fact
that language is a core value of one’s individual and collective cultural identity. Despite
neither the fact that the document contains an extensive article on education, no specific
reference is being made on neither the language that has to be taught nor the language used as
a medium of instruction. We presume that, according to Article 13, states only have the duty
to provide education in the dominant, national language and not in minority languages. There
is no reference to minority rights or linguistic minorities, and again language is only
mentioned in relation to the principle to non-discrimination at in Article 2%, Therefore,
ICESCR adopts a tolerant approach towards language users through the principle of non-

discrimination, but without granting them any specific rights.

Article 27 of the International Covenant on Civil and Political Rights is an important

step towards the recognition of minority rights and the use of languages:

Article 27

In those States in which ethnic, religious or linguistic minorities exist, persons belonging to
such minorities shall not be denied the right, in community with the other members of their
group, to enjoy their own culture, to profess and practice their own religion, or to use their

own language.®
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The Article not only grants linguistic minorities the right to freely use their own
language but also imposes negative obligations on states in order not to interfere. In addition,
the use of the term “persons belonging to such minorities” implies that except national
minorities, IPs and immigrants are also included, as “minority” is interpreted in a numerical
way®. However, the problem with this is article is that it is up to the states to decide whether
they have ethnic, religious or linguistic minorities within their territory. From what have been
mentioned above regarding the approach of individual states towards minorities at the time, it
is obvious that most would be reluctant to recognize the existence of minorities. Therefore,
the behaviour of the state would be an obstacle in the implementation of the provision and
could result in several violations of minority rights. This gap in the provision was covered in
1994 with the adoption of General Comment No. 23 on the rights of minorities which
removed from the states the power to determine whether a minority exists or not within its
territory®’. Regarding the scope of protection of Article 27, de Varennes in his review
concluded that the article does not refer solely to the negative duty of the state to let linguistic
minorities use their languages, but makes a connection to the right of minorities to “establish,
manage and operate their own educational institutions”®. In his reasoning we see the link
that exists between language and education and the importance of the educational system in
the realization of linguistic minority rights. Furthermore, this idea implies that positive
measures need to be taken on behalf of the state. This statement by de Varennes remains
debatable as there is no such clear reference to education in Article 27. In the end it is up to
the state to decide how to interpret this provision, even though narrower interpretations that

grant minimum rights to minorities seem to be more common.

Another instrument with great significance for linguistic rights is UNESCO’s
Convention against Discrimination in Education adopted in 1960, which according to
Stephen May contains a promotion-oriented perspective on language and linguistic rights®,

Fundamental human rights principles, such as non-discrimination, equality of opportunity and
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treatment, universal access to education and solidarity, are intertwined with the right to
education in this Convention and its scope is still relevant to this day as its objectives are still
not fully implemented®. The Convention covers a wide range of issues related to the right to
education, and language is one of them. Article 2 recognizes the establishment and
maintenance of separate educational systems and institutions for religious or linguistic
reasons, if that is the wish of the parents or the legal guardians and on the grounds that this
education is optional and relevant to the standards set by the authorities on education®. The
most relevant article in relation to language is Article 5 which essentially grants national
minorities the right to “carry on their own educational activities, including the maintenance
of schools and, depending on the educational policy of each State, the use or the teaching of
their own language . The Convention takes the step to recognize the link between language
and education and the need for minorities not only to learn their own language but also use it
as a medium for their education. Nevertheless, the few lines following this provision set
some restrictions in this minority right, claiming that this type of education must be
compatible with the national standards and that it must not pose a threat to national
sovereignty by preventing the minority students from enjoying the dominant culture and
language. This restriction is understandable given the time in which this document was
adopted and the fact that the focus on national sovereignty and negligence of minorities and

their rights was a common state behaviour.

After examining the most important instruments of the fourth period in the evolution
of linguistic rights in international law, 1 would like to refer to the last period that Skutnabb-
Kangas and Phillipson examine, starting from the 70s. This is an important period for human
rights in general and, as mentioned above, specifically for indigenous people. Significant
advancements for minority rights took place as well, including linguistic minorities.
However, in most human rights documents of the time linguistic rights are either expressed
through other provisions such as the right to education and the prohibition of genocide, or
related to specific groups such as minorities and indigenous people®’. This negligence of

linguistic rights in international law and the limited scope persists until today, with small
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advancements towards recognition mostly related to the gradual recognition of minority

rights the past years.

The United Nations Declaration on the Rights of Persons Belonging to National,
Ethnic, Religious and Linguistic Minorities was adopted by UNGA in 1992. The Declaration
is an important step for the United Nations which did not include minority rights in its most
powerful human rights instruments. Despite its non-binding character, it grants significant
rights to minorities and imposes obligations to ratifying states. Some of the most important
points are: the duty of the state to take measures to protect and promote minorities and their
identity, the full participation of minorities in every aspect of life in the dominant society and
the enjoyment of not only minority rights, but also of human rights and fundamental
freedoms®®. The Declaration makes specific reference to linguistic minorities in several parts
starting from its title. Article 2 (1) grants to linguistic minorities the right to freely use their
own language both in the public and the private sphere without any discrimination or
interference. Basically, this article shifts the formulation “shall not be denied” from Article
27 of the ICCPR to “have the right®°. Article 4 (2) imposes to states the duty to take
measures to assist minorities to “to develop their culture, language, religion, traditions and
customs, except where specific practices are in violation of national law and contrary to
international standards”, while Article 4 (3) deals specifically with minority language
education®®. In fact, it mentions that states should take appropriate measures to ensure that
persons belonging to minorities have access to education through their mother tongue and
opportunities to learn it. Even though these provisions only work as recommendations for the
Member States, the Declaration introduced the idea of the duty of the state to take positive

measures to promote minority linguistic rights and minority education.

The European Charter for Regional or Minority Languages was created by the
Council of Europe and adopted by the Committee of Ministers in 1992. Even though its scope
is only regional, it is the first legal instrument on the protection of minority languages and
one of the most important documents on linguistic rights, as it sets minimum standards on

measures that need to be taken by the state parties to promote minority languages. The
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Council of Europe, seeing the contribution of minority languages in the European cultural
heritage and Europe’s multiculturalism, aimed with this Charter to promote their protection
and the rights of their users. As mentioned from the Preamble, the right to use a regional or
minority language is considered an inalienable right and therefore, it deals with a wide range
of distinct aspects of life linked to the usage and learning of a regional or minority language,
such as education, judicial procedures, public services, media, cultural expression, and it
imposes obligations to states in order to take positive measures'®*. Nevertheless, the Charter
strongly emphasizes on the different conditions and local specificities of the European States
and gives them the space to adapt the provisions of the Charter according to these
specificities. In fact, states decide on which languages the provisions should apply while the
Charter excludes application on dialects of the official language and immigrant languages*®.
The numerical value of a linguistic minority group is proportional to level of protection and
promotion of linguistic and educational rights, as the Charter provides minimum protection to
small linguistic groups and wider protection to larger groups, while some linguistic groups
may not be protected at all, if the state decides so. Furthermore, as mentioned in Article 2,
state parties are obliged to fully apply the provisions included in Part Il of the Charter and
only a limited number of the provisions in Part 11, More specifically, states have the right
to choose to apply at least 35 paragraphs or sub-paragraphs from the provisions of Part IlI,
while at least 3 of the 35 should refer to education. Therefore, despite the ambitious aim of
this first document on minority languages, its power is weakened not only by the content and
the wide discretion attributed to states, but also by the small amount of ratifications. Even

though 33 European states have signed the Charter, only 24 have ratified it.

Another document relevant to linguistic minority rights created by the CoE is the
Framework Convention for the Protection of National Minorities. The document is a general
document on the protection of minorities within the European continent and addresses
language and education rights. The Framework Convention follows the same rationale of the
Charter, emphasizing on the enrichment of Europe’s cultural diversity through the existence
of minorities and imposing obligations on states for the protection of the rights of minorities

within their territories'®. The document deals with several aspects of life of minority groups,
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such as economic, cultural, social and political life, in order to ensure equality between the
minorities and the dominant majority. Language is considered as an essential element of
minority identity and therefore, states are obliged to create the ideal conditions for minorities
in order to develop it, while they must not impose any assimilation policies or actions. As
mentioned in the Commentary on the Provisions of the Framework Convention, “the use of
the minority language represents one of the principal means by which such persons can
assert and preserve their identity”’'®®. The Framework Convention ensures the use of
minority languages both in public and private sphere and in a wide variety of fields such as
freedom of expression, administrative authorities, judicial procedures, use of surnames. In
addition, it provides several educational provisions, most of them directly linked to minority
culture and language. Article 12 affirms that states should take appropriate measures to foster
the knowledge of the minority language through education, while Article 14 (1) recognizes
the right of minorities to learn their own traditional language, even though this provision does
not require any positive action on behalf of the state. Article 14 (2) states that in places within
the state where minorities reside traditionally or where there is a large number of a specific
minority population, the state should ensure the teaching of the minority language or the offer
of education through the medium of the minority language, in case there is sufficient demand.
This clause is very flexible as it provides the states with wide discretion by setting the
condition of “specific demand”; while the phrase “as far as possible” implies that the
measures taken by the state may be proportional to the available resources. Therefore, this
clause weakens largely minority language education by putting numerical and geographical
conditions, as well as the condition of demand. While the document is relevant to minority
linguistic rights and provides a large number of provisions to ensure them, it leaves a
remarkable level of discretion to the state parties which can be an obstacle in the

implementation.

The most far-reaching document on linguistic rights is the Universal Declaration of
Linguistic Rights. In the 1996 World Conference on Linguistic Rights that was held in
Barcelona, PEN Club International and several other associations, NGOs and institutions
concerned on the matter of linguistic rights created and signed the Declaration.
Representatives from all over the world and therefore speakers of many different languages,
as well as many experts in the fields of law, languages and sociolinguistics participated in the

drafting of this long and inclusive document. Its creators aimed that the document would

105 Ibid.
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contribute to the United Nations and it would gain a position equal to the Universal
Declaration of Human Rights, obliging states to recognize the linguistic rights of the
individuals and the linguistic communities living within their territory. In addition, they
hoped in the creation of a normative body within the United Nations system to universally
defend linguistic rights. In this direction, in 1996 they presented the document to the
Director-General of UNESCO, in order to examine and approve it, and subsequently submit
it to UNGA. While the Director- General was supportive to the Declaration from the
beginning of the drafting, the UNESCO General Conference in 1977 did not approve the
Declaration, while the second, briefer version of the Declaration, with a focus on individual
rights, that was presented in 1998 to the UNESCO Executive Council was not approved
either'®, The powerful position of the Declaration, to which its creators aimed, was never
gained. The main reason for this was that the content of the Declaration was too far-reaching
and disturbing for the states which “would have to agree to its processing and official
proclamation”®. Indeed, the document affirms equality between all languages without
exception and recognizes both individual and collective linguistic rights. It provides several
definitions of concepts related to the preservation of linguistic rights such as linguistic
community, native language and linguistic group, in order to make the provisions clearer and
implementation easier. Despite the fact that the document did not manage to gain the status
that its creators wanted, the inclusive and detailed content and the innovative framework that
it provides, “has a potential to help overcome the difficulties associated with the narrowing
treatment of minorities with regard to language rights. ‘% Certainly, this is a very inclusive
document which, if it gained the status in which the drafters aimed, it would widely and

positively ensure and promote linguistic rights in a global level.

The Universal Declaration on Cultural Diversity was adopted by the General
Conference of UNESCO in 2001. Article 1 of the Declaration stressed the importance of
cultural diversity mentioning: “This diversity is embodied in the uniqueness and plurality of
the identities of the groups and societies making up humankind. As a source of exchange,

innovation and creativity, cultural diversity is as necessary for humankind as biodiversity is
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for nature %, The document stresses the importance of human rights as guarantees of
cultural diversity and affirms that cultural rights are integral part of human rights. Regarding
the issue of language, Article 5 states that all persons have the right to express themselves
and create work in the language of their choice, and of course their mother tongue, that
education and training must be provided in respect to one’s cultural identity, and that all
persons are free to participate in their cultural life and practices’®. In the case of education,
the document might guarantee an education that is compatible to one’s cultural identity, an
element extremely relevant to indigenous education; however it does not make explicit
reference to teaching of one’s mother tongue or use of one’s mother tongue as a means of
instruction. Complementary to this Declaration, the UNESCO Convention on the Protection
and Promotion of the Diversity of Cultural Expressions, adopted in 2005 by the UNESCO
General Conference in Paris, is a legally binding international instrument that promotes
cultural diversity and considers it as an integral part of human rights. According to the
Preamble of the Convention, “linguistic diversity is a fundamental element of cultural
diversity”, while at the same time education plays a ‘“‘fundamental role in the protection and
promotion of cultural expressions”*''. The Convention recognizes the importance of
language as a part of the cultural integrity not only of a specific group, but of humanity as a
whole and affirms the interrelatedness between education and cultural preservation, and

consequently linguistic preservation, promotion and protection.

Linguistic human rights are included in several human rights documents, both in
legally binding instruments and soft law documents. For sure, there is still room for
advancement and a need for the adoption of a legally binding document that would
specifically address linguistic rights. As mentioned above, the last few decades there have
been some improvements in the recognition and protection of minority rights, which have
been widely neglected for many years. This evolution in minority rights has contributed to an
enhanced level of recognition of linguistic rights, mostly in connection with the right to
education of minorities. However, the lenient character of most of these documents that

address minority rights and the reluctance of most states to recognize the existence of
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minorities within their territory, considering them a threat to their territorial integrity and
sovereignty, have not allowed any special protection to these groups. Linguistic rights of
indigenous people should be considered separately, as in international law there is clear

distinction between minorities and indigenous people.

2. The Dichotomy between Minorities and IPs

Before addressing indigenous linguistic rights, it is important to make a reference to
the distinction between the status of indigenous people and minorities in international law, as
it is necessary for understanding the different approach regarding their rights. The line to
distinguish these groups of peoples can be quite blurry and it can lead to misperceptions and

false interpretations of their rights.

As De Varennes mentions, in a strictly numerical approach, indigenous people may be
considered minorities within a state'*2. However, that is not always the case, as in many
countries IPs might also constitute the majority. 1Ps most of the times are subjected to the
political domination of a dominant majority, a recognizing feature of minorities**®. However,
indigenous people tend to distinguish themselves from minorities, considering that the status
of a minority is far more limited than that of indigenous people and that it can be destructive
to their claims!. It is true that IPs not only enjoy a wider spectrum of rights but also engage
actively and have more access to decision-making bodies on issues that concern them?!'®, The
principle of prior consent on behalf of indigenous people regarding decisions that may affect
them and the active contribution of indigenous representatives in several institutions and UN
mechanisms, such as the Working Group on Indigenous Populations and the drafting
procedure of the UNDRIP, prove this slightly more powerful place of indigenous people in
international law. Despite the blurry picture between the two terms, the dominant idea among
the international community is that they are two distinctive terms that cannot be used

interchangeably.
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Following the definition for IPs included in the ILO Convention No. 169, they are
tribal peoples with distinctive social, cultural and economic organization and conditions from
the national community, having specific customs and traditions that define their status®.
This might not be the case for minorities, as most of the times minorities, though distinctive,
are more integrated in the national community and do not have such a different cultural and
economic organization. Indigenous people’s demands are not based on their numerical
minority status against a dominant majority, but on their distinct political and social
characteristics as a sovereign community that has been oppressed by a majority*!’. The
Preamble of the Universal Declaration on the Rights of Indigenous People clearly states the
distinctive characteristics that the term “indigenous” encompasses and mentions that
“inherent rights of indigenous peoples derive from their political, economic and social
structures and from their cultures, spiritual traditions, histories and philosophies 8.
Indigenous people are not just numerically different from the dominant majority, but their
differences have their roots in their different political and social organization and cultural
heritage. They claim, among others, the right to self-determination as distinctive sovereign
nations, the distinctive political and social organization and the preservation of their
cultures!®®. Self-determination is a principle deeply connected to the status of indigenous
people, and justified by the UNDRIP through the different cultural identity, vulnerability and
historical background of these people'?. Indigenous people have been oppressed by
colonization processes and their consequences for decades and self-determination can be seen
as a remedy to internal colonization and historic injustices, and as a way of emancipation®?,
In addition, the United Nations used self-determination as a means for achieving
decolonization'?2. Due to the principle of self-determination, IPs enjoy a wider variety of

rights than minorities, such as the right to autonomy and self-government, prior consent and
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control over decisions that affect them!?. Since under ICCPR only peoples are entitled to the
right to self-determination, minorities have been excluded from the scope of this right. The
Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and
Linguistic Minorities does not make any reference to the principle of self-determination,
focusing on the protection of the territorial integrity of the state!?*, Minorities are still seen by
a number of states as a threat to the territorial sovereignty and therefore, they are only entitled
to internal and not external self-determination under the ICCPR!?®. However, regarding

minorities, even internal self-determination is an issue of debate!?®.

Another characteristic that justifies the dichotomy between IPs and minorities is the
attachment of IPs to specific geographical territories'?’. The ILO Convention No. 169
definition states that IPs are descendants from populations that inhabited a country or a
geographical region before and during colonization, and who continue to maintain own
social, economic, cultural and political institutions?®. While groups of minorities, especially
national minorities, may also be attached to the land in which they reside, they do not have a
historical connection with it that predates colonization. In addition, the relationship between
indigenous people and their land is part of their cultural identity and the maintenance of this
connection is important for the preservation of their culture®®. According to Special
Rapporteur Martinez Cobo, indigenous people do not perceive their land as merely a
possession, but in fact they hold a strong spiritual relationship with it, as it is essential for
their survival and the maintenance of their beliefs, customs, traditions and culture'®. Due to
this strong link and the historic injustices of colonization and dispossession of their lands, IPs
in international law are entitled to the right to control their lands, territories and natural
resources, a right that is not given to minorities. Minorities may be linked to their lands but
not in a spiritual level and not in a way that they are essential elements for their existence 3L,

It is true that both minorities and indigenous people are considered by most states as sources
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of threat to their territorial integrity and the idea of a homogenous nation-state. However, due
to the fact that most indigenous people do not have Kin states, they are not considered as risky
as minorities, and especially national minorities, for internal security and territorial integrity

of the state*2. That is why states are usually more reluctant in recognizing minority rights.

Both groups are characterized by a continuous vulnerable position and repression by a
specific majority. However, IPs are considered victims of the most unjust treatment due to the
colonization processes of exploitation, assimilation, segregation, dispossession of lands,
forced removals and many more. Reparations for historical injustices and past wrongs for IPs
are widely accepted in international law and mentioned in international documents.
Therefore, an important factor that differentiates indigenous people and minorities is the
criterion of historical continuity with pre-colonial communities and ancestral lands®3,
Colonialism did not only contribute to the destruction of a large number of indigenous
cultures, but continues to have consequences in their everyday life. It becomes clear then that
indigenous people must always be understood in connection with colonialism and its
consequences and as distinctive groups of people that require reparations for past wrongs and
injustices. Collective rights of indigenous people are widely accepted by the international
community in several international documents, while minority rights are mostly considered as
individual rights*®*. After the atrocities of World War 11, during the emergence of the human
rights system and the drafting of several human rights documents, minority rights were not
addressed at all, as individual rights were considered sufficient for applying to minorities as
well. Even to this day, this individualistic approach to minority rights is present. Indeed, the
Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and

Linguistic Minorities lacks a collective dimension of rights'3.

This distinction between indigenous people and persons belonging to minorities is
present in the United Nations system as well with separate Working Groups for each issue
and separate documents with distinctive content and sets of rights®®. It is important to
mention that, despite the more advantageous position of indigenous people in international

law in general, both the Declaration on the Rights of Persons Belonging to National or
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Ethnic, Religious and Linguistic Minorities, and the Declaration on the Rights of IPs are not
legally binding documents. This distinction is important for understanding the different
approaches and perspectives towards IPs and minorities not only in international but also in

domestic level.

3. Indigenous Linguistic Rights

I.  Language as a Tool to Facilitate Colonization

Colonizers perceived the existence of natives as an obstacle to their settlement and the
expansion of their empires'®’. They used several methods to control and subordinate these
groups, such as enslavement, forced labor, forced removals, dispossession of lands and
resources. Indigenous groups used to possess very specific, distinguishing and unique cultural
characteristics that were completely different and unknown for the newcomers. Clearly,
colonizers, coming from a completely different cultural background, were unable to
understand most of the indigenous cultural characteristics, such as the spiritual relation to
land, their rituals and of course, their languages. There was a tendency among them to
consider indigenous cultures and way of life as primitive and of no value, while promoting
assimilation as a way of “doing a favor” to these peoples by “civilizing” them®®. As De
Varennes mentions, in the case of “refusing to relinquish their identity and assimilate into
"higher levels” of "civilization”, aboriginal peoples were dismissed as an inferior and
unequal species whose rights could be trampled on with impunity.”**°, By the time, from the
early 19" century, colonizing powers started limiting extermination practices and focused on
imposing their sovereignty on IPs through assimilation procedures, by changing their cultural

identities!*°,

As | have mentioned above, language is an important element of the cultural identity
of a specific ethnic group. This group can be a majority group within a state, a minority or for

colonized regions, an indigenous group. The realization of the significance of language in the
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collective identity of a group led colonialists to the tactic of using language as a tool to enable
colonization and assimilation of the native peoples in the New World. Language was used as
a cultural element for colonizers to impose their power on these natives and transmit their
culture, beliefs and norms!*!. This imposition of language led to the weakening of the
common culture and collective sentiments of indigenous groups, therefore leading to their
gradual subordination to the colonial powers. This way, they managed to strengthen their
political colonial power. Through the loss of their language and their common culture,
eventually indigenous people would lose their identity. In simple terms, language, and
consequently education, was used as a means to remove the characteristic cultural identity
from IPs, making them more vulnerable and easier to manipulate and handle by the colonial
powers. This monolingual and monocultural approach by colonial states promoted passivity,
acceptance and therefore, assimilation of the natives to a “higher” and “more progressive”
civilization**?. The replacement of the native tongues by a common, colonial language
diminished the threats for a homogenous nation state, for which indigenous cultures were

problematic4,

This process of loss of culture through the loss of language was expressed in different
ways, such as the systematic prohibition of the use of native languages and the forced
imposition of colonial languages at schools, the invalidation of the subordinate language and
the punishment to indigenous children for using their native language®**. All these practices
led to lingual and cultural erosion and a linguistic sovereignty. In the United States, English
speaking teachers were hired in order to assimilate indigenous children and the use of their
native language was completely forbidden at school**°. As Skutnabb-Kangas mentions, in the
case that children broke the rules and accidently spoke their mother tongue, teachers used to
beat them up or wash their mouths with soap'*®. As mentioned in Indigenous Peoples and
Boarding Schools: A comparative Study, in countries such as Canada, Australia and New
Zealand during the 19th and 20th century, indigenous children were forcibly removed from

their homes and communities and they were sent to boarding school as a way to ”address the
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“Indian” problem™*’. According to these policies, in order for IPs to reach the level and
status of the dominant society, they had to give up their indigenous identity culture. In Latin
America, the use of Guarani and other indigenous languages was completely banned in
schools and students were punished once using them8, According to the study of the UN
Special Rapporteur, Martinez Cobo, colonizers based these educational policies on the idea
that indigenous languages, as well as indigenous cultures, were weak and primitive, and that
they were expected to eventually disappear, as a consequence of the internationalization and
the evolution of civilization and technology*. Therefore, they did not need to teach these

languages, not use them as a medium for providing instruction to indigenous children®®,

This linguistic imposition was not always as clear and direct as measures of
prohibition of the use of indigenous languages. Especially during the post-colonialism era, an
attempt for an “unconscious changing of culture” was noticed as a way to achieve
subordination®!. Direct interference in the language and identity was no longer a method, but
European powers used other ways, such as the media and arts, to prove the inferiority of the
natives’ cultures and therefore give legitimacy to their imperialism'®2. The idea was that,
through presenting a twisted and weak picture of indigenous cultures and languages in
connection with the alleged impossibility for these cultures to adapt to modern society and
the evolution of technology, the natives would gradually reject it and try to incorporate this
western, European, “advanced” culture to their identities. Natives would feel blessed as
beneficiaries from this advanced universal civilization and the West would not be considered
imperialists or conquerors, but as saviors of the “uncivilized” peoples!®. In the case of
language, the West was promoting the colonial language as superior and indigenous
languages and cultures as “humble”, subconsciously leading indigenous people to the desire
to give up one of the most characteristic elements of their identity: their native language®®*.
Due to this propaganda that the West was providing, IPs would start to gradually reject their

languages, firstly, in a personal, individual level and later in a collective level, accepting the
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colonial language as the only alternative to ensure their existence into this new, constantly

changing modern society.

Antonio de Nebrija has stated: “Language has always been the perfect instrument of
empire”. Indeed, in the process of colonization, but also later on, language, along with
religion, has been the most imposed element on subordinated nations. It was an extremely
useful tool for colonizers to ensure their political base, through the gradual erosion of the
cultural identity of the natives. This is also proven by the amount of indigenous languages
that are considered “extinct” or on the verge of extinction and the small numbers of native
speakers of these languages. However, linguistic and religious assimilation was never fully
complete and colonized peoples continue to use their native languages, which in fact have

worked as tools of empowerment for indigenous movements.

ii.  Indigenous Linguistic Rights and Indigenous Education in International Law

Given the significant position of language in the cultural integrity of different
indigenous communities and the enrichment of linguistic diversity and humanity’s cultural
heritage, linguistic and educational rights are included in all hard and soft law documents that
address indigenous rights. Following the theoretical framework of the introductive part of this
work, below, I will go through the advancements regarding linguistic rights in indigenous-
specific documents and examine the relevant provisions from several international and

regional documents.

Starting from the ILO Convention No. 107, Part VI of the Convention Education and
Means of Communication addresses at the same level the issue of education and language.
Article 21 ensures that all members of indigenous populations have equal opportunities to
access all levels of education as the national majority. This provision is extremely important
as it applies the principle of equality of indigenous populations in the context of education.
However, Article 22 brings back the focus to the main aim of the Convention No. 107 which
is assimilation of IPs. It mentions that educational programs for the indigenous populations
“shall be adapted, as regards methods and techniques, to the stage these populations have
reached in the process of social, economic and cultural integration into the national
community "**°. This paternalistic approach implies that indigenous populations are not as

advanced as the rest of the national community economically, socially and culturally, and
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thus they need education programs to assimilate and integrate to the national majority,
considering indigenous populations as inferior to it*®. This assimilationist approach, for
which ILO Convention No.107 has been highly criticized, continues with Article 24 that
mentions that the aim of primary education should be the adoption of skills and knowledge
that will contribute to the integration of children to the national community. However, Article
25 states that educational measures should be taken to eliminate prejudices that may occur in
the dominant society towards indigenous populations. Concerning the use of their languages,
Article 23 (1) affirms that indigenous children should be taught to read and write in their
mother tongue, or if this is not possible, in the language most commonly used in their
community. However, Article 23 (2) is contradictory to the idea mentioned in the previous
provision, as it states that “Provision shall be made for a progressive transition from the
mother tongue or the vernacular language to the national language or to one of the official
languages of the country”’. Focusing again on the integration of the populations to the
national majority, this provision verifies that the state has the power to progressively impose
the national language of the majority or the official national language to the indigenous
populations. Even though paragraph 3 of the same Article guarantees the preservation of the
mother tongue of these populations, indigenous languages are again considered inferior to the
official language of the state and the language of the majority. This approach by states could
be detrimental for the preservation of indigenous languages and initiate justified violations of

the rights of IPs regarding language and education.

As ILO Convention No. 169 moves away from this assimilation approach, we can
identify improvements regarding the right to education and the use of indigenous languages.
This Convention follows the same form as the previous Convention No 107, including all the
education and language provisions in Part IV Education and Means of Communication. The
Convention maintains the principles of equality and non-discrimination in the field of
education. Article 27 (1) mentions the importance of the participation of IPs in the
development of their education programs and the incorporation of their histories and
knowledge, as well as their value systems and their social, economic and cultural aspirations.
This is an important improvement compared to the ILO Convention No. 107, as it recognizes
the importance of indigenous culture and contributes to its preservation. The concept of

inferiority that we saw in the respective Article on education in ILO No 107 is no longer
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present. Paragraph 2 of the same Avrticle is equally important as it mentions the responsibility
of the state to offer specific training to the members of indigenous communities in order to
develop their educational programs on their own, and therefore become in charge of the
education of their communities. Lastly, paragraph 3 mentions the right of IPs to form their
own educational institutions and the obligation of the state to provide them with the
appropriate resources to do so, as long as “the institutions meet the minimum standards
established by the competent authority in consultation with these peoples”'*8. Again, the
participation of IPs in the educational context is ensured. The content of Article 27 is
extremely important, as nowadays the right of indigenous people to control their educational
systems is commonly accepted by the international community. In Article 29 the aim of
education to indigenous groups is shifted from integration, to full and equal participation to
their own and their national community. Article 31 follows the same rationale as Article 25 of
the ILO No 107, regarding the elimination of prejudices through educational measures, but
moves a step forward mentioning examples of such measures, such as correction of textbooks
in order to avoid wrong portrayal and stereotypes against IPs!®. Regarding the recognition
and the use of indigenous languages, the Convention is innovative as well, as it adds the
possibility for the adoption of measures in case the teaching of an indigenous language is not
practicable. However, the Article does not recognize the right to receive education in the
indigenous language but only to learn to read and write in an indigenous language®. In
Article 28 (2) there is no longer reference to the transition to the national official language,
but a guarantee that IPs are offered the opportunity to gain fluency in the national language.
Lastly, Article 28 (3) goes a step forward mentioning the importance of preservation and

promotion of indigenous languages through the adoption of adequate measures.

Despite the important developments in the content of the right to education in ILO No
169, UNDRIP introduced more innovative concepts. First of all, Article 14(1) mentions the
full establishment and control over their educational systems in their languages, on the basis
of their cultural methods of education. The importance of this provision is most of all that it
takes into account the indigenous methods of education that could be completely distinctive

from the educational methods of the majority population, in an attempt to embrace
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indigenous self-determination in education®®. In addition, the offering of education in their
own language, not only recognizes the equal value between indigenous and national
languages, but also contributes to the effective protection of indigenous cult