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RESPONSIBILITY TO PROTECT

CHAPTER 1
INTRODUCTION

The concept of the Responsibility to Protect (RtoP) was created in
2001 by the International Commission on Intervention and State
Sovereignty (ICISS)'. Building upon obligations inherent in the
principle of state sovereignty and existing international law it has been
designed to address failures in preventing genocide, war crimes, ethnic
cleansing and crimes against humanity. Through the responsibility to
prevent, react and rebuild embodied in the RtoP such atrocities were to
be diminished’.

The international community’ unanimously adopted the RtoP at the
2005 World Summit attributing it a status of the newly developing legal
norm’. However, the consensus on RtoP’s scope has yet to be reached,
especially considering the persisting disagreements among states,
lawyers and scholars on the legality of humanitarian intervention, the
important RtoP part’. But the RtoP encompasses much more than mere
humanitarian intervention, therefore its operationalisation remains
highly desirable. Enshrining the RtoP principle into the relevant
international or regional organisations other than the United Nations
(UN) can contribute to this objective®.

The European Union (EU) has been generally supportive of the
RtoP concept since its creation including it regularly into the
documents of its institutions as well as statements presented under the

! See International Commission on Intervention and State Sovereignty, at http://www.
iciss.ca/about-en.asp (consulted on 5 June 2011).

2ICISS, 2001 (1).

> The term «international community» refers generally to the UN member states.

* A/RES/60/1, 24 October 2005, paras. 138-140.

> ICISS, 2001 (2), pp. 15-26.

¢ Evans, 2007.
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framework of the Common Foreign and Security Policy (CFSP)” pro-
claiming its adherence to the human rights and fundamental freedoms
stemming from the constitutional traditions of its member states,
general principles of law and EU’s Primary legislation (currently, the
human rights present a very heart of the Lisbon Treaty®)’. Moreover, the
EU seems equipped with various mechanisms and tools able to carry
the RtoP components and therefore can possibly play important role in
the RtoP realisation®.

Unfortunately, despite EU’s vocal supportiveness, the evidence in its
actual work as well as regular and systematic use of the RtoP concept is
still lacking". EU seems to be cautious to invoke the RtoP in real
situations attributing it the status of «rhetoric» rather than that of an
actual legal and policy norm.

At this point, it becomes crucial to move beyond mere legal con-
siderations and discuss how the EU can actually carry out the RtoP
concept, more precisely, how the decisions concerning the RtoP would
have to be taken. The EU represents the intergovernmental organ-
isation (IGQO). Despite the deeper integration, it still possesses no real
sovereignty and is dependent on the voluntary decisions of its member
states”. Especially within EU’s CFSP, where significant part of the RtoP
would be dealt with, the EU can have its ambitions reverberated in its
statements and documents, however, the particular decisions will often
depend on the individual states. The EU has learnt in the past years for
example during the Yugoslavian conflict, that its foreign policy can be
effective only if spoken out with one voice”. Needless to say, even if this
has been acknowledged, the intergovernmental decision-making can
still hamper the one-voice foreign policy and related EU’s power
limiting the RtoP realisation'. This would be the case especially if the
national interest of any EU member state is at stake”.

By the adoption of the Lisbon Treaty, the EU codified its willingness
to enhance its capabilities in the field of external action and become
more coherent and effective international player capable of a rapid

” For all EU statements consult The EU-UN: Partnership in Action, at http://
www.europa-eu-un.org. Particular documents will be presented later in the thesis.

* TEU (Lisbon Treaty, as amended).

? See inter alia Evans, 2007; Ahmed & Butler, 2006, pp. 771-801; Piris, 2010, p. 71.

1 Evans, 2007.

" Ibidem.

2 Malici, 2008, pp. 5-6.

Y Ibidem, p. 13.

" Fraser, 2007, pp. 172-174.

Y Ibidem.
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response to emerging problems'. The steps undertaken in relation to
the recent crises in Libya present a positive evolution in this direction.
However, is there a fair prospect that the EU will generally overcome
the above-mentioned problems and in relation to the RtoP move
beyond the mere rhetoric and start regularly using the concept in its
external policies?

Considering EU law, the existing tools and mechanisms at EU’s
disposal and the nature of the EU as an IGO, the guidelines are drawn
explaining how EU’s action should be led under the RtoP concept. By
the assessment of EU’s conduct in the Libyan crises in the light of the
proposed guidelines, the thesis critically discusses EU’s ability to carry
out the RtoP showing that prospect of the explicit inclusion into EU’s
external action exists especially taking into account EU law and recent
practice. Having in mind that scholars rather focus on the RtoP at the
international level, the topic remains quite new within European
studies. Taking further into account the role the EU can play in the
RtoP’s operationalisation, the thesis should contribute to this crucial,
and hopefully emerging, debate.

' Piris, 2010, p. 14.
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CHAPTER 2

METHODOLOGY" AND THE STRUCTURE
OF THE THESIS

As outlined in the introduction, the thesis focuses on the possible
inclusion of the RtoP into EU’s external action. The RtoP is a legal,
political as well as human rights concept. As David P. Forsythe argues,
the human rights are an interdisciplinary subject. Their study can
therefore entail number of approaches®. Having this in mind, the
approach to the topic studied emphasises wide range of relevant
aspects, with the aim to accommodate the important perspectives from
other disciplines.

A legal analysis creates concededly the major part of the thesis and
permeates the entire work. Some parts, however, transcend the mere
research on what the binding law says and focus rather on the
normative viewpoint: «What ought to be? What would the good
practice look like"’?» Taking into account its present normative setting
would the EU be able to embrace the RtoP in its external action? Does
it fit into its current normative setting as such?

Next to the legal studies, the issue of system performance must be
addressed®. Understanding the characteristics of the EU as an IGO and
the procedures of its decision-making is crucial to examine the
implementation of the legal framework into EU policies.

Lastly, a possible translation of laws and policies into the actual
practice is assessed. Building on the existing laws, norms and tools, is
the EU able to carry out the RtoP in practice? Studying the mere law

' The methodology has been inspired by Kamminga, Coomans & Griinfeld, 2009, pp. 45-
108.

** Forsythe, 2009, p. 59.

" Brems, 2009, p. 78.

* Ibidem.
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can bring misleading results. Social and political realities influence the
use of law. Considering such realities helps to discover possible
problems in the implementation of proposed laws and policies and
allows to realistically assess the prospect of the RtoP’s explicit
implementation into EU’s external action.

Having said that, the third chapter discusses the theoretical under-
pinnings of the RtoP concept focusing on the analysis of the existing
international law and seeking whether it encompasses the responsi-
bilities proposed by the RtoP concept. The evolution of the concept
and its acceptance by the international community create the necessary
basis for the working RtoP definition drawn in the end of the chapter
and used throughout the thesis.

Chapters 4 and 5 then focus on the basis for the RtoP within the EU
itself. Firstly, EU’s Primary and Secondary legislation as well as the soft
law instruments are examined. The purpose is to find the legal basis for
the RtoP in order to assess whether EU law as it exists can actually carry
out the RtoP concept. How would be the RtoP defined in accordance
with EU law? Secondly, the thesis focuses particularly on the RtoP
seeking when the EU has actually invoked the concept. The
examination of the legal and political implications of the documents is
a necessary part since the research goes further beyond the analysis of
the legislative texts. The purpose is to confirm EU’s own perception of
the RtoP.

Without the existence of RtoP basis in EU law similar to those
endorsed at the international level, the EU would never be able to
invoke the concept in its external action. The same becomes true as
regards the explicit acknowledgement of the RtoP existence by the EU,
which would not be possibile without RtoP elements found in EU law.
Therefore, the mentioned analysis plays crucial role in relation to the
thesis question.

The subsequent chapter examines briefly what kind of institution
the EU is and what are its decision-making procedures, which becomes
important while assessing the operativeness of the instruments to up-
hold the RtoP analysed later in the thesis. What kind of implications
raise for an effective exercise of the RtoP?

The seventh chapter examines what kind of tools and mechanisms
are at EU’s disposal to carry out the RtoP. Since the instruments stem
from EU’s legal provisions, the underlining factor of the chapter is still
the legal analysis. The structure of the organisation drawn in the
previous chapter would be considered to assess which elements of the
RtoP may be problematic for the EU to carry out.

The subsequent chapter creates the guidelines on how the best

11
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practice would look like taking into account all the aspects examined in
the thesis. It therefore provides a reflection of existing laws, mech-
anisms, procedures and tools and proposes the way to consolidate all
these aspects into one universal step-by-step approach that should be
used in a case the RtoP situation emerges. The rationale behind such
analyses remains simple. In case the EU possesses enough mechanisms
to carry out the RtoP concept as a whole (in case the possibility exists
to create the realistic guidelines), it indicates the possibility the EU
would be able to use the RtoP in its external action. Therefore, the
considerations become crucial for the research question.

To support the hypothesis that the EU is actually capable of carrying
out the RtoP the case study on Libya is included in the last chapter. The
application of the guidelines to the actual practice helps to assess
whether the proposed step-by-step approach can be implemented and
whether the hypothesis that the EU is equipped to carry out the RtoP
is valid.

Taking into account the analysed EU law, rhetoric, existing
mechanisms and current practice, the conclusion answers the question
to what extent will the EU be able to carry out the RtoP in the future
and pinpoints the possible problems®.

% The thesis assesses merely whether the RtoP can be explicitly invoked in EU’s external
actions in the future. The effect of EU policies on the actual operationalisation of the RtoP at
the international level goes beyond the scope of the thesis.

12
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CHAPTER 3

RESPONSIBILITY TO PROTECT:
EVOLUTION, LEGAL BASIS AND DEFINITION

Since it remains crucial to present the concept in question before
moving towards the analysis at EU level, the chapter addresses the
definition and the legal basis of an international RtoP. Starting with the
concept as proposed by the ICISS?, other crucial documents and their
legal value are mentioned in order to discuss the RtoP’s endorsement at
the international level and draw the internationally accepted definition.

Analysis of the RtoP’s legal basis emanates primarily from the con-
cept of state sovereignty and the related obligations, the UN Charter,
the international human rights law (IHRL), international humanitarian
law (IHL), international criminal law and the customary international
law that create strong grounds for the general idea as well as the specific
responsibilities envisaged by the RtoP. The individual obligations are
discussed in the second part of the chapter.

3.1. THE BIRTH, THE EVOLUTION AND THE ENDORSEMENT

The creation of the RtoP reflected, among others, upon the horrors
of the 1994 Rwandan genocide and the atrocities committed one year
later in the former Yugoslavia”. The particular attention has been paid
to the failure of the international community to prevent a bloodshed
stemming from the implications of Article 2(7) UN Charter and related
lack of consensus regarding the legitimacy of humanitarian inter-
vention®. Responsive to the former UN Secretary General’s (UNSG)

21CISS, 2001 (1).
2 Williams & Bellamy, 2005, pp. 27-29; Ben-Naftali, 2009, p. 43.
* Article 2(7) states that nothing in the Charter shall authorise the United Nations to

13
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calls for a need to use existing legal basis and re-think the idea of
humanitarian intervention and the concept of state sovereignty”, the
independent ICISS presented its proposal in December 2001%*. It
created core principles for the RtoP rooted in obligations inherent in
the principle of state sovereignty, the responsibility of the UN Security
Council (UNSC) in maintaining international peace and security, the
obligations under international law and the developing states’
practices” concluding that every sovereign state has the responsibility
to protect its own population from genocide, war crimes, crimes against
humanity and ethnic cleansing. If the state is unable or unwilling and
the population suffers the serious harm thereof, the responsibility to
protect should be borne by the international community®. Peaceful
means must be employed first, but the military intervention remains an
option as a last resort and under certain rules®”. One of the rules is the
right authorisation, which lies primarily within the UNSC. The ICISS
nevertheless proposes the possibility in case the UNSC is paralysed by
the veto of one of its permanent members”. The RtoP embraces the
responsibility to prevent, react and re-build, while the prevention is
emphasised”.

Despite the fact that the ICISS has been solely an advisory body
founded to support the UN and to reconcile the international com-
munity over these issues” and its report therefore has no real legal
value, it contributed significantly to an ongoing debate on how the
international community should respond to the massive violations of
human rights and humanitarian law and resulted in further documents
and reports.

The UN High Level Panel for Threats, Challenges and Change
(HLPT) appointed by the UNSG has taken up the concept in 2004
document A More Secure World: Our Shared Responsibility” en-
couraging prevention and focusing on RtoP’s development as a primary

intervene in matters within the domestic jurisdiction of any state and together with the
principle of sovereignty (Article 2(1)) and non-use of force (Article 2(4)) serves as a legal
argument against the humanitarian intervention. United Nations, Charter of the United
Nations, 24 October 1945, Article 98.

» Annan, 1999.

% ICISS, 2001 (1), p. V.

7 Ibidem, p. X1, Article 2.

* Ibidem, Article 1.

» Thidenn, pp. XI-XIL.

* Ibiden.

* Ibidem, p. X1, Articles 3 and 4.

2 The Responsibility to Protect: About the Commission (Mandate and Organisation),
available at http://www.iciss.ca/mandate-en.asp (consulted on 22 May 2011).

» HLPT Report, 2004.

14
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strategy. Emphasis was placed on the primary responsibility of the
national state, but the further obligation of the international community
in case the national state fails to act also found its place in the report™.

One year later the UNSG himself endorsed the RtoP concept in the
2005 report In Larger Freedom: Towards Security, Development and
Human Rights for AlP’. Despite the fact the UNSG lacks the legislative
function, the legal value of the report can be derived from the power
attributed to the UNSG under Article 98 of the UN Charter, namely to
perform functions in the area of the maintenance of international peace
and security®. The report constitutes a soft law instrument, similarly as
paragraphs 138 and 139 of 2005 World Summit Outcome Document
that endorsed the RtoP at the level of UN member states”, the sub-
sequent modest resolution on RtoP adopted by the UN General
Assembly (UNGA) in 2009*® and the UNSG recent report focusing on
the RtoP implementation”. The value of the soft law instruments
cannot be underestimated. UNSC has also recalled the RtoP in his
Resolution on protection of civilians in the armed conflict and others
often acting under the Chapter VII of the UN Charter attributing the
resolutions the enforceability by law*'.

Introduction of the RtoP into all these instruments speaks in favour
of the acknowledgement of the concept by the international community
and opens doors for its further considerations. However, in spite of its
wide citation at the international level and some legal value of the
resolutions invoking it, the RtoP cannot be considered a legal norm
«yet.» Carsten Stahn even argues that the RtoP might have rather been
meant as a «soft law» norm or the political principle rather than hard
legal norm™. Irrespective of these considerations, the operationalisation
of RtoP would play a role in preventing gross human rights violations
threatening the international peace and security that seems to be
understood at least a moral duty”. The repeated citations of the RtoP
in numerous UN documents show further the concern of the inter-

* Ibidem.

» Annan, 2005.

% United Nations, Charter of the United Nations, 24 October 1945, Article 98. See
Conforti, 2005, pp. 227-229 for the interpretation.

7 A/RES/60/1, 24 October 2005, paras. 138-139.

* A/RES/63/308, 7 October 2009.

* A/63/677, 12 January 2009.

© S/RES/1674/3006, 28 April 2006, para. 4.

“ ' UNSC recently mentioned the RtoP in its Resolution dealing with violations of human
rights in Libya. See S/RES/1973/2011, 17 March 2011.

“ Stahn, 2007, p. 118.

“ Teson, 1988, p. 217; Arbour, 2008, pp. 445-458.
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national community and the willingness to uphold it*. The question
remains in which form and to what extent. The answer shall now be
sought in the existing body of international law.

3.2. THE LEGAL BASIS

International law shows that some of the RtoP components are
already deeply rooted in the existing legal norms. Understanding the
legal basis of the concept will help to establish the RtoP definition
accepted by the international community and identify elements that still
remain controversial and need to be reconciled. Such considerations
will become crucial while assessing EU’s perception of the RtoP. Since
the RtoP is an international norm, EU’s analysis must move along the
RtoP at the international level.

Bearing in mind the definition proposed by the ICISS the RtoP’s
legal core is firstly sought in the obligations inherent in the UN Charter
and the concept of the state sovereignty and the international security,
and secondly in IHRL, THL, international criminal law and customary
international law. The legal analysis is complemented by the references
to the changing international law and state practice.

3.2.1. The UN Charter, Emergence of the Human Rights Discourse and a
Changing Concept of State Sovereignty and International Security

The emergence of human rights norms played a crucial role in the
shift in the Westphalia understanding of state sovereignty” hand in
hand with an uncontested legal sovereignty allowing the states to enter
international legal regimes and let the supranational authorities to
control their affairs*. The adoption of the UN Charter provided for
many possibilities to recognise human rights internationally”.

The purposes of the UN listed in Article 1 of its Charter are among
others to maintain international peace and security and promote
respect for the human rights and fundamental freedoms®. The foun-

# See for example the later UNSC Resolution on protection of civilians in the armed
conflict (S/RES/1894/2009, 11 November 2009) or various Human Rights Council Reso-
lutions on situations requiring the special attention of the council (for more information
consult http://www2.ohchr.org/english/bodies/hrcouncil/), etc.

# Krasner, 2001, pp. 234-239; Oppenheim, 1992, pp. 998-1020; Ben-Naftali, 2011, p. 33.

* See inter alia ICISS, 2001 (2), pp. 7-10; Newman, 2001, pp. 239-241; Krasner, 2001, pp.
231-239; Stahn, 2007, pp. 110-113. EU demonstrates such an example.

 Oppenheim, 1992, pp. 988-993.

* United Nations, Charter of the United Nations, 24 October 1945.

16
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dation of the UN created for its members as Oppenheim argued «[...]
at least moral, and — however imperfect, a legal-duty to use their best
efforts [...] to act in support of a crucial purpose of the Charter”.» The
Charter expresses in its Preamble the determination «to reaffirm faith
in the fundamental human rights.» Further, these rights are to be of
the UN objective in an economic and social cooperation and
understood as a prerequisite for the stability and well-being — the basis
for the friendly relations among nations™. In Articles 55 and 56 the UN
member states pledge themselves to achieve purpose of the UN and
promote universal respect for human rights”.

The sovereignty in this sense encompasses not only rights but also
duties and obligations. Articles 2(1)* and 2(7)* of the UN Charter
cannot be read in isolation, but rather understood in the framework of
the entire document. The relevance of Articles 1(3)” and 55° UN
Charter cannot be doubted”. One of the aspects of the RtoP reflects
such an interpretation of the UN Charter and stresses the importance
of understanding sovereignty not as a control, but as a responsibility to
protect the rights of citizens of the state concerned™.

The UN Charter therefore represents the basis for the primary RtoP
that lies within the state as well as the responsibility of the UN to main-
tain international peace and security, which as it will be described later,
creates another important RtoP aspect.

However, the Charter alone cannot fully guarantee the protection
especially due to the vague definition of human rights related obli-
gations”. Subsequent proliferation of the various human rights instru-
ments such as the International Bill of Rights®, the UN Convention

“ Oppenheim, 1992, p. 989.

> United Nations, Charter of the United Nations, 24 October 1945, Preamble.

°! United Nations, Charter of the United Nations, 24 October 1945, Article 55. See
Oppenheim, 1992, pp. 988-993 for further analysis.

’2 United Nations, Charter of the United Nations, 24 October 1945, Articles 55-56.

> Ibidem, Article 2(1).

* Ibidem, Article 2(7).

> Ibidem, Article 1(3).

> Ibidem, Article 55.

7 Stahn, 2007, pp. 110-112.

# ICISS, 2001 (2). pp. 5-13.

* Particularists for example support the non-intervention principle enshrined in Article 2
UN Charter claiming that human rights remain within the explicit domestic jurisdiction of
every state. Such interpretation negates the international responsibility for the human rights
protection.

“ International Bill of Rights consists of the Universal Declaration of Human Rights, the
International Covenant on Civil and Political Rights and the International Covenant on
Economic, Social and Cultural Rights.
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against Torture®, the UN Genocide Convention” as well as the
establishment of various international criminal tribunals® further
shaped the human rights discourse. Some of the included provisions
became a customary international law and some imposed the binding
and enforceable obligations upon the parties to them® creating stable
basis for the RtoP concept.

Besides the sovereignty the concept of security has also been
evolving reflecting upon the provisions of the Charter. Firstly, by the
adoption of the UN Charter, the international community has acknow-
ledged that human rights are crucial to maintain international peace.
Secondly, security does not mean purely the absence of war anymore,
but reflecting upon the provisions in the Charter includes inter alia a
social development and a social justice as part of the conflict prevention
and stability maintenance strategies”. Broadening of the conception of
international peace and security has played an important role in
possible overcoming of the non-intervention principle®.

Furthermore, the scope of threats to international peace and security
has broadened absorbing new security issues such as proliferation of
armed conflicts of internal nature and related weakening of state
structures and institutions and increasing vulnerability of civilians. The
humanitarian catastrophe in any country regardless how distant it is
may affect the world peace and security®.

The shift in understanding of state sovereignty and established link
between the human rights violations and the instability presents a
starting point for the RtoP reasoning providing the international com-
munity with a right to uphold the RtoP, while the peace and security in
the world presents the solid basis for an argument in favour. However,
the core for the RtoP reasoning lies within the crimes it encompasses
and obligations it promotes. We shall now turn to these particular RtoP
aspects.

" A/RES/39/46, 10 December 1984.

2 A/RES/260(II1)A, 9 December 1948.

® See for example the Rome Statute (A/CONFE.183/9, 17 July 1998), the ICTY Statute
(S/RES/827/1993, 25 May 1993), the ICTR Statute, (S/RES/955/1994, 8 November 1994),
the Charter of the International Military Tribunal (8 August 1945).

“ Many of the provisions of the UDHR became the customary international law, moral
obligation and standard for the action. Instruments like a Genocide Convention became
legaﬁy binding (see Oppenheim, 1992, p. 1002).

© Oppenheim, 1992, p. 988; Annan 2008.

6 ICISS, 2001 (1), p. 9.

 Ibidem, pp. 4-5.
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3.2.2. The Four RtoP Crimes in International Human Rights,
Humanitarian, Criminal and Customary Law and the Primary
Obligation to Prevent Adjudicated to the Home State

The acts of genocide, ethnic cleansing, war crimes and crimes against
humanity, the four RtoP crimes, are considered flagrant breaches of
international law codified in the existing international instruments.
Such an argument plays very much in favour of the RtoP realisation.
The analysis of these instruments is therefore necessary in order to
discuss whether the RtoP obligation exists.

The core of the RtoP lies in the 1948 Convention on the Prevention
and Punishment of the Crime of Genocide (Genocide Convention)®.
Genocide is defined by the Convention as an act with the intention to
«[...] destroy in whole or a part of the national, ethnical, racial or re-
ligious group”.» Article 1 of the Convention confirms the genocide a
crime under the international law” including next to the act of genocide
itself also the conspiracy, incitement or attempt to commit the genocide
as well as the complicity in it and explicitly obliges the parties to the
Convention to prevent and punish such a crime™. The punishment
should work as a deterrent and play a role in discouraging the future
crimes. The responsibilities to prevent and punish are often understood
as connected”.

To examine the obligation to prevent attributed to the parties to the
Convention it becomes necessary to assess the Genocide Convention as an
instrument of the international criminal law first. Next to Article 1, Article
9 provides for the disputes relative to the responsibility of states for
genocide, to be referred to the International Court of Justice (IC])”, which
in the case of Bosnza and Herzegovina v. Yugoslavia ruled in favour of the
state’s obligation to prevent under the Genocide Convention™. Moreover,
with the emergence of the IHRL, many other human rights instruments
started to oblige the states to ensure protection to their citizens”. ITHRL

% A/RES/260(IIT)A, 9 December 1948. For the explanations see Ben-Naftali, 2009, pp. 27-
57.

% A/RES/260(IIT)A, 9 December 1948, Article 2.

" Ibidem, Article 1.

" Ibidem, Article 3.

7 Ibidenz; Ben-Naftali, 2009, pp. 27-57.

”» A/RES/260(IIT)A, 9 December 1948, Article 9.

™ Case Concerning Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bos#ia and Herzegovina v. Yugoslavia) (Judgment) [2007] IC]J, para. 438.

? Ibidem, para. 429; A/RES/39/46, 10 December 1984, Article 2; A/RES/49/59, 9 Decem-
ber 1994, Article 11. ICCPR states that are parties to the Covenant must respect and ensure
to all individuals the rights recognised by the Covenant (A/RES/2200A(XX1), 16 December
1966, Article 2(1)). For commentary see Seibert-Fohr, 2009, pp. 356-361.
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places the state not only under the negative obligation to refrain from
violating human rights, but also under the positive obligation-duty to
prevent the violations™. The obligation to prevent has been further
confirmed as a legal duty by the ICJ in 1951 Opinion on the Reservations
to the Genocide Convention confirming the crime of genocide a crime
under the customary international law”. Therefore, every state even
without being the party to the Convention carries such an obligation. The
prevention of genocide represents one of the RtoP aspects, therefore, the
obligation stemming from the Genocide Convention prevents the
controversy as regards this particular RtoP point.

The RtoP concept further encompasses war crimes and crimes against
humanity — both confirmed by the International Law Commission (ILC)
as crimes under the international law™. War crimes, the oldest of the four
RtoP crimes, derive already from the 1907 Hague Convention”. The
status of punishable international crime has been further confirmed in
many international instruments defining it as a grave violation of the
Geneva Conventions® and the laws or the customs of war®, however, no
consensus existed whether the crimes committed in the non-international
armed conflict should also be included®, which would be the key
question for the RtoP. Current conflicts are rather of non-international
character. The 1998 Rome Conference confirmed the willingness of the
international community to ensure the international criminal liability also
for the acts committed during the non-international armed conflict®,
which resulted in four categories of war crimes recognised by the Rome
Statute — two of them dealing with international and the other two with
non-international armed conflict*. Since the mentioned two crimes fall

* CCPR/C/21/Rev.1/Add.13, 26 May 2004, para. 8; Seibert-Fohr, 2009, pp. 361-369.

" Reservations to the Convention on the Prevention and Punishment of the Crime of
Genocide (Advisory Opinion), 28 May 1951, available at http://www.icj-cij.org/docket/files/
12/4283.pdf (consulted on 2 June 2011) stated that «[...] the principles underlying the
Convention are recognised by civilised nations as binding even without any conventional
obligations.»

® A/CN.4/SER.A/1950/Add.1, 6 June 1957.

” Hague Convention, 18 October 1907; Schabas, 2010, p. 195.

* A/CONE183/C1/SR.5, 15 June-17 July 1998, para. 75.

8 Ibidem, para. 33.

%2 See inter alia Hague Convention, 18 October 1907; Charter of the International Military
Tribunal (8 August 1945); A/RES/3074(XXVIII), 3 December 1973; A/CN.4/SER.A/1950/
Add.1, 6 June 1957, para. 89; Schabas, 2010, pp. 192-206 for explanations.

% A/CONFE.183/9, 17 July 1998,

* First and third category deals with grave breaches of Geneva Conventions, former
during the international armed conflict, and later during the non-international one. The
second and forth category encompass «other serious ViOiltiOﬂS of the laws and customs»
applicable similarly in international and non-international armed conflict (A/CONF.183/9, 17
July 1998, Article 2).
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also under the RtoP concept, the applicability of the RtoP to the armed
conflict of non-international character must be undoubtedly considered.

The International Criminal Court (ICC) has jurisdiction over all
three abovementioned crimes. Such principle of the universal juris-
diction is related to the norms recognised as erga ommnes and jus cogens
bringing certain obligations binding upon the states®. Most norms of
THL, especially those prohibiting war crimes, crimes against humanity
and genocide obtained such status and therefore are non-derogable®.
States, even though they are not party to the ICC, Geneva Conventions
or other international treaties, must refrain from and prevent such acts
and also punish the individuals responsible for these crimes”. State
responsibility to prevent these crimes, including in the armed conflict
of non-international character, cannot further be doubted, which
means that this particular RtoP part already exists in EU law.

The last RtoP aspect, the ethnic cleansing, notwithstanding no
agreed legal definition exists and the crime is not explicitly included in
the ICC jurisdiction, can also to some extent be considered as a crime
under the international law. The term has emerged in relation with the
Bosnian war and is included in the Statute of the International Criminal
Tribunal for Former Yugoslavia relative to the grave and widespread
breaches of humanitarian law®. In fact, the ethnic cleansing can be
defined as more or less isolated violations of international human rights
law and international humanitarian law ranging from administrative
and political measures® to the most egregious violations such as
terrorising civilian population with the intent to force their flight™. In
the worst case such practices can amount to the other three above-
mentioned crimes”.

® See Prosecutor v. Furundzira (Judgment) ICTY-95-17/1 (10 December 1998), para. 520;
Prosecutor v. Delalic (Judgment) ICTY-96-21-A (20 February 2001), para. 138; Prosecutor v.
Krstic Judgment) ICTY-98-33-T (2 August 2001), 1lﬁnlara. 541; Schabas, 2010, pp. 192-206.

* Thalmann further argues that the analyses of the travaux preparatoires and the provisions
shox)v that the Geneva Convention provide for the universal jurisdiction (thalmann, 2009, p.
252).
¥ See A/CN.4/SER.A/1950/Add.1, 6 June 1957, p. 55, para. 89 confirming that crimes
against humanity constitute crimes under the international law; Charter of the International
Military Tribunal (8 August 1945), Article 6(c); and A/RES/3074(XXVIII), 3 December 1973
for the obligation under international law to punish such crimes.

®ICTY Statute, S/RES/827/1993, 25 May 1993; Schabas, 2010, pp. 192-206.

¥ Petrovic, 1994, p. 353.

* A/RES/47/121, 18 December 1992, Preamble; Schabas, 2010, p. 131; Petrovic, 1994,
pp. 348-352.

' Prosecutor v. Krstic (Judgment) ICTY-98-33-T (2 August 2001); Barbour & Gorlick,
2008, p. 11.
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Many scholars argue that ethnic cleansing is included in the crimes
against humanity”, therefore, encompassed in Article 7 ICC Statute and
Article 5 of the Statute of the International Criminal Tribunal for
Former Yugoslavia (ICTY)”. The ICTY ruled in the Krstic case that
obvious similarities exist between the genocide and the policies of
ethnic cleansing”. UNGA later condemned these practices and called
for the necessity to punish the crime of ethnic cleansing”. Such a wide
acceptance of the inclusion of the ethnic cleansing within the crimes
against humanity or genocide gives it recognition as a crime under the
international law. Possibly, in relation to the RtoP, the wide definition
of an ethnic cleansing provides for additional space of what can be con-
sidered an RtoP case®. Further, the obligation to prevent all four RtoP
crimes becomes undisputable.

The assumption that can be made from the analysis of the core RtoP
crimes is threefold. Firstly, the RtoP is based on the violations of the
human rights widely recognised as crimes under the international law
and even more importantly under the customary international law.
Therefore, the obligation to prevent directly stems from these crimes.
Secondly, as it has been shown, the state’s obligation to prevent in
relation to these crimes has been widely recognised in the international
law. Thirdly, every state then carries inherent legal duty to protect
human rights of individuals under its jurisdiction. Such conclusions
underline the proposed First pillar of the RtoP concept referring to the
undisputed primary obligation of the home state to prevent genocide,
war crimes, crimes against humanity and ethnic cleansing.

The crucial consideration for the RtoP remains whether the obli-
gation to protect exists for third parties. Without such an obligation,
any international or regional organisation, importantly for the topic
analysed — the EU, would have the responsibility towards the citizens of
the other states. Such issues shall then be assessed in the next part of
the thesis.

 Petrovic, 1994, p. 353; Barbour & Gorlick, 2008, p. 11.

» A/CONE183/9, 17 July 1998, Article 7; S/RES/827/1993, 25 May 1993, Article 5 deal
with crimes against humanity.

* Prosecutor v. Krstic (Judgment) ICTY-98-33-T (2 August 2001), paras. 560 and 562.

” Prosecutor v. Krstic (Judgment) ICTY-98-33-T (2 August 2001); A/RES/47/80, 16
December 1992, OP 4.

% Together with the establishment of the international criminal tribunals, the international
jurisprudence developed and for example rape is now legally recognised as a part of ethnic
(cle)ansing)in relation to the Bosnian conflict and even as a part of genocide (see ICISS, 2001

1), p. 22).

22



RESPONSIBILITY TO PROTECT

3.2.3. The Third Parties and the Obligation to Prevent

Since the Genocide Convention played significant role in imposing
the RtoP like obligations, we shall again turn to it. Article 8 of Genocide
Convention provides for the right to call for an attention of the
competent UN organs to take appropriate action in order to prevent or
suppress genocide”. Basing the reasoning on Judge Lauterpacht’s 1993
Separate Opinion”™, Ben-Naftali argues that while Article 8 is read in
conjunction with Article 1 of Genocide Convention the obligation of the
third parties to prevent and punish genocide exists under the inter-
national law”. «The duty to prevent genocide is a duty that rests upon all
parties and is a duty owed by each party to every other'.»

Lauterpacht’s opinion opened the door for considerations of states’
responsibility to employ all necessary means to prevent genocide™'.
Similarly such an obligation falls to the international community.
Moreover, we shall remember that the obligation to prevent is jus
cogens norm, therefore the obligation erga omnes, which has the impli-
cation regarding the obligations of the third parties.

In case the mentioned obligations can further be proven, the Second
and Third RtoP pillar requiring the international community to react if
the state concerned is unable or unwilling to assume the RtoP towards
its citizens — in the light of the present analysis, to prevent genocide,
ethnic cleansing, war crimes and crimes against humanity —, the inter-
national community would be requested to assume the respons1b1hty to
prevent these crimes. Building on the existing basis in international law
for the duty of third parties to prevent genocide, the issue of acceptance
of such an obligation remains crucial.

Firstly, justification of North Atlantic Treaty Organisation’s (NATO)
intervention to Kosovo by UNSG and part of the international
community was based in the obligation to prevent genocide'. The
reluctance of the international community using the term «genocide» in
relation to the events in Rwanda shows the acknowledgement of
responsibilities to prevent this particular crime'®. Furthermore, the
mechanisms established under the UN auspices such as the mandate of

77 A/RES/260(IIT)A, 9 December 1948, Article 8.

* Separate Opinion of Judge Lauterpacht (Provisional Measures Order) [1993].

” Ben-Naftali, 2009, pF 36-41.

1% Separate Opmlon of Judge Lauterpacht (Provisional Measures Order) [1993], para. 86.
! Ben-Naftali, 2009, p. 39.

2 Ibidem, p. 43.

1 Williams & Bellamy, 2005, pp. 27-29; Ben-Naftali, 2009, p. 43.
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the UN Special Rapporteur on the extrajudicial, summary and arbitrary
executions', the Advisory Committee on the Prevention of Geno-
cide'”, the UN Special Advisers on Genocide'™ and the RtoP' in-
cluding the Early Warning Mechanisms (EWM) aiming to prevent
genocide as well as the acknowledgement that the international com-
munity should help the state concerned to protect its population from
genocide' demonstrates the acceptance of such responsibility. How-
ever, does it apply to other RtoP crimes?

Turning the attention towards the obligation erga omnes in relation
to the crimes under the international law, Article 31 of the Vienna
Convention on the Law of the Treaties (VLCT) states that while con-
structing the Treaty obligation, the other existing relevant international
obligation must be taken into account. Bearing such consideration in
mind, Ben-Naftali suggests that the jurisdiction over genocide should
therefore be similar to that over other international crimes'”. Such
assumption seems sufficient to conclude that the obligation of the inter-
national community to prevent is inherent in the existing international
law and therefore the Second and Third RtoP pillar in relation to the
prevention already exists.

3.2.4. Responsibility to React

The reaction of the international community to the introduction of the
RtoP has actually reflected previous considerations. The responsibility to
prevent has been accepted by the international community with the
relative ease. The opposite is, however, truth as regards the responsibility
to react that still seems to struggle due to the controversies surrounding
the humanitarian intervention'’, The difference between the RtoP and the
humanitarian intervention shall be briefly addressed first. The extent to
which the RtoP managed to overcome the controversial aspects of the
humanitarian intervention reflects the level of probability to which the
international community will be able to uphold the RtoP.

" A/HRC/RES/8/3, 18 June 2008, OP 2.

' §G/A/1000, 3 May 2006.

% $/2004/567. 13 July 2004.

Y Ibidem.

5 A/RES/60/1, 24 October 2005, paras. 138-139. The UN activity in the area of peace-
keeping also encompasses the preventive component. See for example the mandate of the UN
mission in Congo (MONUC) pursuant the UNSC Resolution 1291/2000 explicitly including
the prevention and punishment of the genocide. S/RES/1291/2000, 24 February 2000.

1 Ben-Naftali, 2009, p. 52.

1 Wheeler & Bellamy, 2005, pp. 546-564; Annan, 1999.
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The ICISS presented the responsibility to react as a necessary
response «to situations of compelling human needs with appropriate
measures, which may include coercive measures like sanctions and
international prosecution, and in extreme cases military inter-
vention'!.» The humanitarian intervention is contrary to this concept
being defined as a forcible (military) intervention to another state
without its consent to address humanitarian catastrophe usually caused
by the grave breaches of human rights'?. Fernando Tesén talks about
three types of intervention aiming at influencing the policies of the state
concerned: (1) Discussions about the human rights situation,
recommendations and use of diplomatic means; (2) Adoption of the
coercive measures such as economic sanctions or arms embargoes; and
(3) forcible intervention — the humanitarian intervention'”. The RtoP
comprises all these three aspects, which shall be employed in the con-
secutive order. Less coercive and peaceful measures shall always be
considered first'.

Since the mere forcible humanitarian intervention presents the
problem, while the other coercive measures are already included in the
established practice of states and the United Nations, the international
community may be able to accept the major part of the second RtoP
responsibility — responsibility to react. The analysis regarding the EU
must be later in the thesis lead exactly in these lines assuming that the
EU will similarly face the problem of the possible military (humani-
tarian) intervention.

Moreover, the humanitarian intervention could have been carried
unilaterally, which proved unacceptable for many states'. The RtoP
seeks to reconcile the issue of state sovereignty and intervention
dividing the responsibility between the home state and the international
community stating that the primary responsibility remains within the
home state and the forcible intervention is possible only as a last resort
when the home state is manifestly unwilling or unable to protect its
population'®. Taking into account these considerations, legal basis for
the responsibility to react shall be sought from different perspective
than those for humanitarian intervention, namely through the obli-
gations inherent in the Charter and the existing legal instruments.

" CISS, 2001 (1), p. XI, para. 3(b).

2 See for example Wheeler & Bellamy, 2005, p. 556; Tesén, 1998.
" Tesén, 1998, pp. 325-326.

1 1CISS, 2001 (1), p. XI.

' Tesén, 1998, p. 323.

"¢ Stahn, 2007, p. 103; ICISS, 2001 (1).
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As demonstrated on the UN Charter provisions and related IHRL, the
state has the obligation to act in certain ways to protect human rights'”’,
while breaching these obligations now constitute the legitimate concern
of the international community. Notwithstanding Article 2(7), the legal
basis exists to act in case of the grave breaches of human rights, which
presents the crucial element for the RtoP reasoning.

Having discussed Article 8 of the Genocide Convention'* as a legal
basis for the international community’s obligation to prevent, the
similar conclusion can actually be drawn as regards the responsibility to
react since Article 8 provides not only for the prevention but similarly
also for the suppression of the crime of genocide. However, the main
basis for the responsibility to react stems from the UN Charter and the
obligation of the UNSC, the most important UN body in this respect,
to maintain international peace and security.

The UN Charter explicitly authorises the UNSC to deal with the
issues relative to international peace and security in Chapters VI and
VII. Chapter VI orders the UNSC to seek solution primarily by
peaceful means in case that it identifies the issue that could endanger
the international peace and security. Under Article 11 of the UN
Charter, General Assembly «may call the attention of the Security
Council to situations which are likely to endanger international peace
and security'”.» The UNSC itself can in accordance with Article 39
«[...] determine the existence of any threat to peace [...] make
recommendations or decide what measures shall be taken [...]"".» All
peaceful means must be exhausted first'”'. The UNSC shall act under
Chapter VII of the UN Charter and use forcible means that can even
amount into military intervention'”. Since the UN, more specifically,
the UNSC is in accordance with the Charter responsible for
maintaining international peace and security, it is therefore further

" The rules concerning the basic rights of the person such as «Right to life» constitute the
obligations erga omnes as well as are reﬁected in the 4th Preambular paragraph of the ICCPR
(A/RES/2200A/XXI, 16 December 1996) and the UN Charter obligation to promote uni-
versal respect for human rights. Non-compliance with such obligations shall be viewed as an
unfriendly act in accordance with the Vienna Convention on the Law of the Treaties (VLCT,
23 May 1969, Article 26). Article 2(1) ICCPR mentions the positive obligation to refrain from
the human rights violations and negative obligations to prevent, punish, investigate and
redress harm under the jurisdiction of the state concerned. Failure to do so constitutes a
legitimate interest of the international community. See CCPR/C/21/Rev.1/Add. 13, 26 May
2004; Ben-Naftali, 2009, p. 43.

!5 See Chapter 3.2.3.

" United Nations, Charter of the United Nations, 24 October 1945, Article 11(3).

2 Ibidem, Article 39.

2 Ibidem, Article 41.

2 Ibidem, Articles 41 and 42.
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obliged by the UN Charter to protect human rights in the world and act
in the case of grave breaches. Mentioned provisions then create legal
basis for the responsibility to react under the RtoP.

The question of a right authority to approve the intervention
remains very valid. In the first place, the UNSC shall be the first to
authorise the intervention. That seems clear and generally accepted by
the international community'?. However, what if the UNSC fails to act
or stays paralysed by the veto of one of its permanent members? In an
answer to that question, the international community remains divided,
which will later be visible also at EU’s approach.

Following the interpretation of Carsten Stahn, the rights authority
differs in the ICISS report, the 2005 World Summit Outcome Docu-
ment, the Report of the HLPT and the UN Secretary General’s
report', The ICISS proposes the possibility to overcome the UNSC by
bringing the agenda to the UNGA under Uniting for Peace Resolution'”
or leaving the regional organisations or coalitions of states to act.
Unilateral action is undesirable™. Contrary to that, the World Summit
Outcome Document leaves the possibility of unilateral intervention
opened, but the problem must be dealt on the case-by-case basis.
Furthermore, no explicit responsibility is directly included in the docu-
ment. Individual states rather demonstrate the willingness to conduct
possible action rather than to explicitly accept an obligation'”. The
HLPT and the UN Secretary General have expressed the most cautious
approach. Both reports allow humanitarian intervention only with the
authorisation of the UNSC acting under Chapter VII of the Charter
without providing for any other possible option'®.

To sum up, the legal basis for the RtoP remains undisputed as well as
some aspects of the responsibility to react excluding the military inter-
vention that needs further consideration by the international community.

3.2.5. Responsibility to Rebuild

As it has been stated at the beginning of the chapter the RtoP goes
beyond the responsibility to prevent and react aiming to assist states in
post-conflict situation by providing full assistance that would lead to

'» HLPT Report, 2004, para. 81; ICISS, 2001 (2), pp. 29-37; Annan, 2005; A/RES/60/1,
24 October 2005, para. 139.

124 Stahn, 2007, pp. 99-120.

> A/RES/377(V), 3 November 1950.

2 ICISS, 2001 (2), pp. 47-55.

2 Stahn, 2007, pp. 108-109.

2 Thidem, pp. 102-110.
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recovery, reconstruction and reconciliation during their transition to a

durable peace, good governance and sustainable development'.

As it will be explained in more detail later in the thesis, the responsi-
bility to rebuild primarily stems from the responsibility to prevent.
Given the cyclical nature of the conflict, the state often falls back into
the conflict if the peace is not effectively consolidated and the root
causes of the problem effectively tackled™’.

The international community has also acknowledged that in the World
Summit Outcome Document endorsing the RtoP"'. The UN member
states claimed the commitment to build capacity of war-torn societies in
order to protect the population from the RtoP crimes™. Therefore, the
primary legal basis has to be sought in the confirmed responsibility to
prevent and rebuild. The responsibility of the international community to

rebuild war torn societies has been codified in many UN resolutions™ and

the rampant state practice™.

Based on this presumption, it is worth noting that the responsibility to
rebuild is directly linked to Article 55 of the UN Charter seeking the
international co-operation in economic and social affairs”. Promotion,
protection and respect for human rights without discrimination, in-

2 ICISS, 2001 (1), pp. XI and 39; A/RES/60/1, 24 October 2005, para. 139.

1 See Swanstrom, Weissmann, 2005. The conflict cycle will be explained in the detail in
Chapter 8. The example could be the conflict in Sierra Leone that re-escalated after the signa-
ture of the Abijan Peace Agreement signed in November 1996 as well as Bosnia and Herze-
govina, where the root causes of the problem (ethnic division) were not effectively tackled and
despite of the robust rebuilding efforts of the international community, the country is now again
about to fall into the conflict phase (UNAMSIL, Sierra Leone: Background, 2005, available at
http://www.un.org/en/peacekeeping/missions/past/unamsil/background.html (consulted on 3
May 2011); International Crises Group, Bosnia: The State Institutions under Attack, Europe
Briefing No. 62, 6 May 2011, at http://www.crisisgroup.org/en/regions/europe/balkans/
bosni)z;—herzcgovina/bOéZ-bosnia—state-institutions—under—attack.aspx (consulted on 20 March
2011)).

B A/RES/60/1, 24 October 2005, para. 139.

Y2 Ibidem.

» The UNGA resolutions confirmed the right of victims of conflict to receive inter-
national assistance as a part of post-conflict building in the Resolutions A/RES/43/131, 8
December 1988, and A/RES/45/100, 14 December 1990. The outcome document also
confirmed this right of victims/responsibility of the international community (A/RES/60/1, 24
October 2005).

% The international community is active in building post-conflict societies through
complex peace operations including peace-building component, capacity-building, justice
and reconciliation as well as transfer of the institutional ownership to the people. See for
example: S/RES/1289/2000, 7 February 2000, mandating the UN Assistance Mission in Sierra
Leone; S/RES/1925/2010, 30 June 2010, UN Stabilisation Mission in the Democratic
Republic of Congo (MONUSCO).

' The lack of development, economic instability and poverty often fuel the internal
conflicts. Political repression, drive for power and corruption must ailso be taken into account.
HLPT Report, 2004, pp. 16-23.

6 United Nations, Charter of the United Nations, 24 October 1945, Article 55(c).
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cluding minority rights and attempts to integrate all groups into the
decision-making process must create a part of a peace consolidation, but
also conflict prevention strategies. The assumption generally supports the
stated hypothesis”’. Such consideration must be addressed since it will
play an important role while assessing EU’s perception of the RtoP and
its possible action. As it will be shown, the EU places huge emphasis on
the structural prevention that stems from the link between development,
human rights, security and the emergence of the RtoP situation. How-
ever, before turning to the EU the international RtoP definition must be

established.

3.3. RTOP DEFINITION:
THE CURRENT RTOP CONCEPT BY THE INTERNATIONAL COMMUNITY

It is worth repeating that the ICISS does not present the UN body,
therefore its report provides rather guidelines for an interpretation.
Notably, the RtoP concept can be found in the international law,
however, must be interpreted within the current conditions. As it has
been shown, the international community is now moving farer from the
rigorous concept of state sovereignty towards the international pro-
tection of human rights.

Since the RtoP is not a legal norm yet, the most powerful document
to uphold it remains the outcome document of the 2005 World Summit
adopted unanimously by all the UN member states and the subsequent
consensual adoption of the UNGA Resolution on RtoP"®. Therefore,
the obligation of each state to protect inherent in the principle of state
sovereignty (RtoP’s «Pillar One») remains undisputed”. Such a
consensus has further been confirmed in many legally binding UNSC
resolutions issued under Chapter VII UN Charter'™. The acknowledge-
ment that international community should further assist the states to
carry this responsibility, especially through the preventive mechanisms
can be considered as a support for the third party obligations to prevent
(RtoP’s «Pillar Twox»)",

Second paragraph of the outcome document allows for an inter-

®7 Annan, 2005.

8 A/RES/63/308, 7 October 2009.

2 A/RES/60/1, 24 October 2005, para. 138.

"0 As a recent case we can cite the S/RES/1970/2011, 26 February 2011, PP 4 on the
situation in Libya explicitly stating that the primary responsibility to protect must be carried

out by the state concerned.
“I' A/RES/60/1, 24 October 2005.
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vention without the consent of the state concerned (RtoP’s «Pillar
Three»), but rather than a duty states the preparedness to act through
the UNSC on a case-by-case basis'?. This assumption shows that the
agreement of the international community on the obligation to act
remains yet very fragile'”. Taking into account the previous consider-
ations, the obligation to act remains rather linked to the maintenance of
international peace and security. The link with human rights violations
under the responsibility to act is therefore rather implicit.

Considering the responsibility to rebuild, according to Carsten
Stahn the World Summit Outcome Document is a result of the com-
promise on one hand and an attempt to give the idea a legal meaning
on the other, The statement does not imply any obligation after the
military intervention-reaction by the international community and
seems that it does more refer to the prevention rather than post-conflict
reconstruction'®. The responsibility to rebuild is contained in the posi-
tive obligation and extraterritorial application of the obligations in-
cluded in the international human rights law as well as the responsi-
bility to prevent itself**.

Even thought the legal basis for the RtoP exists, there is not yet a place
for an overall consensus in our political reality. The international com-
munity still remains caught between the universal and particular under-
standing of human rights, the power politics and the fear of the misuse of
the concept by the stronger states in order to intervene into the small
ones persists. Taking into account the evolution of the human rights
discourse during the past sixty, and more profoundly, past twenty years
and the evolution in the international law, the place for the RtoP
consensus exists. The need for further consideration by the international
community was still reverberated in the World Summit Outcome
Document'’. We shall now examine whether the EU, one of the strongest
RtoP supporters, can already carry out the RtoP idea in its policies.

“2 Tbidem, para. 139.

' The discussion in the UNGA while adopting the RtoP Resolution confirmed that many
states still have the problem with the RtoP concept being afraid of its possible misuse by the
powerful nations (Venezuela, Cuba, Sudan, Nicaragua, Iran). Some states explicitly stated that
there is no RtoP consensus yet. See GCR2P Summary of Statements on Adoption of Resolution
RES A/63/L80 Rev 1, September 2009, available at http://globalr2p.org/media/pdf/GCR2P_
Sumx)nary_of_Statements_on_Adoption_of_Resolution_on_RZP.pd[% (consulted on 7 June
2011).

“Stahn, 2007, pp. 109-110.

> Ibidem.

¢ Tbidem.

4" A/RES/60/1, 24 October 2005, para. 139.
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CHAPTER 4

COMPATIBILITY OF THE RESPONSIBILITY TO PROTECT
WITH THE LAW OF THE EUROPEAN UNION

As it has been said, the EU can be an important player in the actual
realisation of the RtoP doctrine that in the time being lies somewhere
between the simple rhetoric and a baseline for an action. Before
assessing EU’s abilities to use the concept for its own action, it is
necessary to find out, whether a basis for the RtoP exists in EU law.

The sources of EU’s law comprise of Primary legislation, which
consists of founding treaties including the amendments, the inter-
national agreements involving the EU, the Secondary legislation
through which the European institutions exercise EU’s competence
(directives, regulations, decisions, recommendations and opinions), the
international treaties that are binding upon all EU member states in the
areas where the EU assumed the responsibility, the judgements of the
Court of Justice of the EU (formerly European Court of Justice (EC])),
the general principles of law and the recommendations that have been
adopted in the light of the existing treaties'®. Other non-binding acts
also create part of the European law'”. The following chapter seeks the
legal framework for the RtoP in these sources of EU law.

Primarily, as a definition stemming from the previous chapter states
the RtoP is a concept seeking to reconcile the existing tension between
the human rights on one hand and the sovereignty and non-inter-
vention on the other™. To seek the meaning of human rights, sover-
eignty and non-intervention in EU law is essential in order to establish

1“8 Wyatt & Dashwood, 2006, pp. 126-127.

“ E.g. joint declarations, recommendations of the Joint Committee, communications, etc.
(Wyatt & Dashwood, 2006, p. 127). In accordance with Article 290 the Commission may also
adopt non-legislative acts that may have general implications. TFEU (Lisbon Treaty, as
amended), Article 290.

1 See Chapter 3.2.
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the legal basis for the entire RtoP concept. Subsequently, the existence
of the RtoP obligations in EU law must be analysed. In this sense, the
internal dimension, e.g. which responsibility the EU has towards its
member states will be assessed. If the EU would not be able to act in
accordance with the RtoP in its internal policies it would hardly assume
such obligation at the international level.

The EU further clearly declares the goal to be an active global
player”'. Would it be able to carry the RtoP if a non-EU state is unable
or unwilling to protect its own population? The second part of the
chapter seeks to identify the legal basis for EU’s external action and the
values and principles the EU foreign policy stands on. Does the link
between the human rights and international peace and security exist in
EU law? Is there any legal obligation in the RtoP sense?

The third part of the chapter then focuses on the four RtoP-related
crimes. Are they explicitly mentioned in EU law? Do they imply any
related obligations?

Further, the legal basis for the individual RtoP parts (prevent, react
and rebuild) is discussed assessing whether they are clearly coming up
or EU law must be extended and interpreted in the way that would
allow for the accommodation of the particular RtoP components. Here
the law must be interpreted in even broader way and also some non-

legislative acts must be taken into account™.

4.1. INTERNAL DIMENSION: HUMAN RIGHTS, SOVEREIGNTY
AND NON-INTERVENTION PRINCIPLE IN EU LAW
AND RELATED OBLIGATIONS

Despite the fact the first treaties relative to the European inte-
gration” did not include any reference to human rights, the European
Court of Justice (EC]J) ruled in the Internationale Handelsgesellschaft
case that human rights are contained in general principles of law and in
the constitutional traditions of the individual EU member states, and
therefore apply to the acts of the Community"™. A Joint Declaration of

" EUCO 21/1/10 REV 1, 12 October 2010.

"2 E.g. documents that have been anonymously adopted by the Council in the area of
CFSP, communications form the Commission aiming to interpret some Treaty provisions,
Eommon positions and statements anonymously adopted and presented in the international
orums.

' See Treaty establishing European Coal and Steel Community (Paris Treaty), Treaty
establishing the EURATOM and European Economic Community (Rome Treaties).

" Internationale Handelsgesellschaft mbHv Einfuhr- und Vorratsstelle fiir Getreide und
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the European Parliament (EP), European Commission (COM) and the
Council to respect fundamental rights” and the subsequent link to
democracy promotion on the basis of human rights in the Single
European Act” further confirmed that human rights have always had a
place in EU law. The Treaty of Maastricht already explicitly stated that
«[tlhe Union shall respect fundamental rights, as guaranteed by the
European Convention for the Protection of Human Rights and
Fundamental Freedoms signed in Rome on 4 November 1950 and as
they result from the constitutional traditions common to the Member
States, as general principles of Community law"’.» The EU shall con-
duct its policies in the light of this objective.

The Amsterdam and Nice treaties introduced the biggest break-
through establishing a stable fundamental rights system in the EU. The
former, the Amsterdam Treaty brought about human rights and
fundamental freedoms as a founding principle of the EU"® and even
provided for a preventive mechanism, if there is a risk of a serious
breach of these principles. Its Article 7 established the procedure for
an action amounting to the possibility of a suspension of voting rights
of the state concerned in case that it would seriously and consistently
violate human rights. The Nice Treaty further added so called Haider
clause that allows the Council to make recommendations to the state
concerned'®. The discussions and recommendations are already
considered as a kind of an intervention, therefore the treaties provide
for part of the responsibility to react (not mentioning the possibility of
the military intervention at this stage).

Articles 6 and 7 brought up by these treaties imply primarily that the
human rights are deeply rooted in EU law. Second assumption could be
made on the principle of sovereignty. The Treaty provisions allowing to
invoke measures against the EU member state in case of grave breaches
of human rights and fundamental freedoms reaffirm that EU member
states voluntarily agreed to give up part of their sovereignty and share
it with EU institutions™'.

Futtermittel [1970] ECJ 1125 E. C. R. 11-70, para. 4. The Internationale presented the first
relevant case. See also the Omzega Spielhallen- und Automatenaufstellungs-GmbH v. Ober-
biirgermeisterin der Bundesstadt Bonn (First Chamber) [2004] ECJ C-36/02.

' Joint Declaration concerning the protection of fundamental rights and the European
Con/vention for the Protection of Human Rights and Fundamental Freedoms [1977] OJ C
103/1.

"¢ SEA (Rome Treaty, as amended), 17 February 1986, Preamble and para. 3.

¥ TEU (Maastricht Treaty), Article F (2).

"8 