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Abstract

Freedom of expression is a human right demanding state actors to exercise a delicate balance.
The paper examines the Russian charge of hooliganism as a possible constraint to freedom of
expression. The aim has been to find out whether the charge is in accordance with legal
standards protecting the right of freedom of expression which Russia is applicable to. If
arbitrarily applied, it may also run contrary to the Russian Constitution. Modern day
hooliganism cases are set against the background of and compared to relevant international law
and the Soviet history and context, as well as against the civil and political development in
Russia in recent years. The paper examines how the charge has been applied in recent high
profile hooliganism cases. It demonstrates how the hooliganism charge has re-emerged as a tool
to silence political dissent after the re-election of president Putin in 2012. Had Russia made a
more efficient transition from totalitarianism, the charge would most probably have been more
difficult to re-introduce. Extensive media attention is almost a prerequisite for the authorities to
use the charge, indicating that humiliation and fear of political opposition, even the slightest,
felt by the political establishment, is likely to precede a hooliganism charge.
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Introduction

When hearing the term hooliganism, or hooligan, the first thing probably coming to the
minds of people in the west is images of football hooligans. Literature fans might
conjure up images from Anthony Burgess' A Clockwork Orange? in which the main

characters were described as Hooligans.

For most Russians, however, the term hooligan and hooliganism holds much more
meaning, as it has been one of the most common crimes in Russia since the beginning
of the 18th century, when it first appeared and especially during the Soviet era when it
was used heavily. It was not just a petty crime, but for most of Russia's history it has

been the very serious crime of showing disrespect for the Soviet authorities and society.
2

Having said that, most western Europeans would probably first think of football
hooligans when they hear the term hooligan, it must be pointed out that this has most
likely changed since early 2012 when Russia was preparing itself for the presidential
elections, and allegedly pre-arranged elections, of Vladimir Vladimirovich Putin, the
current president of the Russian Federation who was first elected president in 2000 and
was in power for eight years until he was again re-elected in 2012 after serving as prime
minister during the four years between.2 The most famous hooligans in Russia, and by
this stage also internationally, is the punk band Pussy Riot that staged a concert in
Moscow's main cathedral in March 2012, in order to bring attention to the blurred lines

between president Putin and the Orthodox church.*

The Pussy Riot is indeed the most famous modern hooliganism case, but during the

same time frame two other similar cases in which the offenders were charged with

1Burgess, 2012, The Clockwork Condition
2| aPierre, 2012, p.3

3 Encyclopaedia Britannica, Viadimir Putin
4 Hoyle, 2013, What Happened to Pussy Riot



hooliganism also appeared. The criminal charge of hooliganism is decribed as "...a
gross violation of the public order which expresses patent contempt for society,
attended by violence against private persons or by the threat of its use, and likewise by
the destruction or damage of other people's property...".> The first was the Arctic 30
case®, where 30 Greenpeace activist tried to board a Russian oil rig in September 2013,
with the intent to bring attention to the alleged oil exploitation in the Barents sea.
Several of the activists were first charged with piracy, but this was later dropped and
instead they were charged with hooliganism. Another case which this paper will also
examine in more detail is the case of Petr Pavlensky’, a political performance artist, who
in November 2013 nailed his scrotum to the Red Square in Moscow in order to bring
attention in "...a metaphor of apathy, political indifference, and fatalism of Russian
society..."8. He was also charged with hooliganism but due to a lack of evidence, the

charges against him were dropped in April 2014.°

Current research will examine this quintessential Russian charge of hooliganism in
order to find out whether in fact the charge itself, aswell as how it has been applied in
the recent media attention cases, is in accordance with international legal standards
protecting the right to freedom of expression and which Russia is applicable to, and
whether the charge can be said to exist in Russia with the possibility of being arbitrarily
applied, because of poor transitioning from the Soviet era, and also, to a certain extent,

whether this can be interpreted as a return to Soviet legal practice, as often claimed.

Due to my interdisciplinary background, the paper will not offer a purely legal analysis
of hooliganism, but will rather look at it from a broader perspective, hoping to gain
some general understanding of how and why it was re-introduced with the alleged intent
to silence political opposition in 2012 and to what extent the charge is in accordance

with international law.

Having lived in Russia myself on several occasions, first in the immediate aftermath of

the collapse of the Soviet Union in 1992-1993, and during a second period immediately

5 The Russian Criminal Code Article 213

6 Coleman, 2013, Greenpeace Arctic 30: A Shift in Focus for Campaigners
"Walker, 2014, Petr Pavlensky: Why I Nailed My Scrotum to Red Square
8 Ibid

9 Rapsinews.com, B, 2014, Case Dropped Against Self-Mutiliating Artist



after the inauguration of president Viadimir Putin in 2000-2004, | take a personal
interest in the country and in understanding in what direction it is currently moving.
Coming from a family of journalists, the right to freedom of expression also holds a
special place in my heart. It is mainly these two aspects combined which have brought
me to want to find out more about the specific issue of the re-emergence of stifling
political speech in Russia today. My approach to the subject matter is a hermeneutic
one, i.e. 1 will try to seek understanding, rather than to provide an authoritative reading

of the matter.10

As will be found out, the charge of hooliganism with the intent to silence political
dissent is by no means the only method introduced in Russia in the recent years having
had detrimental effects to the level of protection of free speech. Nor is it perhaps the
worst. However, this paper will focus on the aspect of the recent developments

regarding the civil and political rights protection in Russia.

What adds to the relevance of the study, in addition to the declining protection of civil
and political rights protection in Russia in general, is that while this paper was being
written one of the members of Pussy Riot, Nadezhda Tolokonnikova (1989), made an
official appeal to the Russian Constitutional Court in June 2014 seeking for the law of
hooliganism to be revised. Tolokonnivoa stated that "...We believe that article 213 of
the Criminal Code on 'hooliganism,” which was used to charge the members of the punk
group [Pussy Riot],runs contrary to several provisions of the Constitution, including the

article that guarantees freedom of expression..." L,

In June 2012 the three women also applied to the European Court of Human Rights
claiming violations of article 10, 3, 5 and 6 of the ECHR.12 Greenpeace has also filed
for compensation in March 2014 from Russia through the European Court of Human
Rights for the illegal detention of the activist involved in the Arctic 30 case under the
charge of hooliganism!3, which according to their lawyers was a violation of their right

to freedom of expression.

10 patel & Davidson, 2003

11 The Moscow Times Newsdesk, 2014, Pussy Riot's Tolokonnikova Wants Hooliganism Charge
Removed from Law Books

12 Maria Vladimirovna Alekhina and others against Russia (19 June 2012) No: 38004/12

13 Meikle, 2014, Arctic 30 Protesters Seek Damages from Russia



It would appear that the debate surrounding article 213 in the Russian Criminal Code is

not a matter that will be forgotten anytime soon.

The most severe limitation to this research has been the time constraint which has

prevented some possibly interesting methods and avenues from being explored.

After introducing the relevant international law and the history and development of
freedom of expression both internationally and in Russia | will move on to discussing
the situation of the civil and political development in Russia in the recent years and

what the situation looks like today.

In order to successfully answer the research question, whether article 213 of the
Russian criminal code is in accordance with international law, I will then begin by

comparing the charge with the international legal standards applicable to Russia.

I'will also examine how the charge has been applied in the most recent and “extreme”
hooliganism cases of the last few years in order to see whether also the application of

the law is in accordance to relevant international standards.

In addition to the legal analysis of the charge and how it has been applied I will also
compare the current context in Russia with the past when hooliganism was used for
silencing political dissent in order to identify possible similarities and differences

hoping that this will give some indication of what direction Russia is moving in with

regards to the protection of civil and political rights protection.

I will also examine what impact the poor transitioning of Russia after the collapse of
the Soviet Union has had on the alleged attempts to use the charge of hooliganism to

silence political dissent.

10



1.The Framework

The current chapter will begin by introducing the reader to the global and European
standards to the right to freedom of expression and its limits, which will be discussed
with the charge of hooliganism in mind. Secondly it will continue by giving a brief
historical background to the Soviet Union and the years after up until today, with

specific focus on human rights and freedom of expression.
1.1. The International Standards on Freedom of Expression

Freedom of Expression is a right with which states continuously seek to find the right
balance to. On the one hand, it is the right of the individual to express their views and
opinion. Onthe other hand it is the responsibility of the state to ensure the protection of
its people. In other words, it is a constant balancing between giving rights and
restricting them, with the purpose of finding a perfect democratic balance which
violates no individuals rights. A modern example of the complexity of this task of
constant balancing between the rights of the individual and the protection and safety of

the collective can be found in the recent events in Ukraine.

The Ukrainian Revolution is an example of how difficult and complex a task it can be to
find a balance between the right to freedom of expression and, in this case, the
protection of national security. The tension between the two is an example of the
dilemma faced by states when they on the one hand need to protect the individuals right
to free speech and on the other hand need to ensure public safety or the protection of
other rights. At the end of 2013, when the Euromaidan protests began in Kiev, the
Ukrainian government adopted anti-protest laws which were deemed to be against
freedom of expression.1 National experts have indeed confirmed that the laws adopted
were extreme and were in their opinion violations of freedom of expression. However,
the issue does beg the question of where states should draw the line of what is so called
accepted demonstrating and what is demonstrating that threatens national security to the
extent that it should be limited. Without in any way taking sides to the attempts to limit

the escalating demonstrations in Kiev, the occurrence did emphasize the complexity of

14 NBC News, 2014, New anti-protest law triggers violent clashes in Ukraine: Klitchko warns of civil-war
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balancing that state's face with regards to freedom of expression and the protection of,
in this case, what they claimed national security, due to the fact that one could argue
that without national security all human rights, including the right to freedom of

expression, is essentially at risk.®

What further complicates the right to freedom of expression is that so many other
fundamental human rights are connected to it. The rights entirely dependent on the
proper functioning of freedom of expression and vice versa, is the right to freedom of

thought, conscience and religion and the right to freedom of assembly.6

1.1.1. International Protection of Freedom of Expression

The right to freedom of expression is today understood as a fundamental human right
and is considered to be one of the cornerstones of a functioning democracy.!” It is also

one of the most violated and consequently most debated of all human rights.

All international human rights law, ranging from the United Nations Declaration on
Human Rights (hereinafter UDHR) from 194818 and the International Covenant on
Civil and Political Rights (hereinafter ICCPR) from 1966°, to the European Convention
on Human Rights (hereinafter ECHR) from 195020 and the case law surrounding these
instruments, as well as International organisations, such as the Organisation for Security
and Co-operation (hereinafter OSCE) in Europe, make it very clear that without
freedom of expression a state cannot be identified as truly democratic. The quality of
the government and the level of democracy of a state is considered to be directly linked

to the level of freedom of expression within that state?!.

Accountability and transparency are two of the most important factors that affect the

proper protection of human rights within a state. Without the realisation of freedom of

15 Englund and Lally, 2014, In Ukraine Protestors Seem to be Preparing for Battle
16 Jacobs & White 2006, p. 300- 344

7 1bid p. 317

18 The United Nations Declaration on Human Rights, 1948

19 The International Covenanton Civil and Political Rights, 1966

20 The European Convention on Human Rights, 1950

21 Boyle 2010, p. 259
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expression those tools cannot function properly. Freedom of expression can, as a result,

be interpreted as vital for the proper realisation of other human rights.22

In addition to the above mentioned instruments also courts, domestic as well as
international, and legal commentaries and academic writings, all confirm that freedom

of expression is indeed a fundamental right.23

1.1.2. The Specific Issue of Blasphemy Laws

Today one of the most debated aspects to freedom of expression has been surrounding
blasphemy laws and highlights the continuous struggle with balancing the right to
freedom of expression with the protection of other rights. The issue has been on the
agenda for several years at the United Nations and by now there are several non-binding
resolutions condemning defamation on religious grounds. Although it is clear that the
protection against blasphemy is to a certain extent a protection of the right to freedom of
religion and of the right to non-discrimination the Western countries have strongly
opposed laws on blasphemy as they are generally considered to be used by authorities
as tools to imprison amongst others, political dissidents.2* The main criticism that
human rights defenders, free-speech activists and other critical voices have presented is
that the protection of ideas, instead of the protection of individuals who have ideas goes
against the very principles of human rights as well as it gives too much power to the
state.2> The issue was first brought to the agenda at the human rights commission (now
council) in 1999 by Pakistan who claimed that there was an anti-Islamist campaign that
was seeking to defame Islam. Ever since 1999 the UN has annually passed resolutions
on combating defamation of religions.?® No law has yet been passed on religious
blasphemy but the debate on whether one should be adopted has been debated ever
since it was first mentioned in the Committee in 1999.27 This debate is another

indication of the complexities surrounding freedom of expression, on the one hand

22 |pid p. 258

23 Tiilikka, 2008, p.55

24Graham, 2010, No to an International Blasphemy Law

25 Defamation of Religions by the Beckett Fund for Religious Liberty Isues brief 2008

26 Examples of Resolutions: 2000/84, 2001/4, 2002/9, 2003/4, 2004/6, and 2005/3, U.N.
Doc.A/HRC/4/L.12, A/HRC/7/L.15.

27 Ljttman, 1999, Islamism Grows Stronger at the United Nations
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individuals are considered to be in need of protection against hate speech and religious
intolerance but on the other hand limiting speech too much stifles the right to free
speech and presents states with a tool that can be easily arbitrarily used against speech

that is deemed inappropriate to them.28

1.1.3. The UN Standards

When the United Nation's Universal Declaration of Human Rights was signed in 1948,
with it article 19 guaranteeing freedom of expression for the individual, the right was
from that very development interpreted and accepted as one of the core human rights,

thus placed prominently amongst the other important civil and political rights.2°

It is also with the development of the UDHR and later the International Covenant on
Civil and Political Rights and the International Covenant on Economic, Social and
Cultural Rights, and the debate following, between on the one hand the Eastern block,
wanting the emphasis to be on social and cultural rights and the West on the other hand
wanting to emphasize civil and political rights, that gives us a direct understanding to
the differences in values surrounding the right to freedom of expression between East
and West.30

The violations of freedom of expression today mostly occur in countries that are
struggling with democracy. When the UDHR was developed in 1948, the USSR was
experiencing one of the severest forms of repression and political dissidents were faced

with the worst level of repression imaginable.3?

While the West welcomed the civil and political rights that the development of the
UDHR brought with it32, the Eastern block was much less impressed by the inclusion of
civil and political rights and as a result it abstained in the voting.3® For the rest of
Europe, the development of the UDHR with its article 19 on the right to freedom of

28 Jacobs & White 2006, p. 319

29 Boyle 2010, p. 258

30 Lower, 2013, Can and Should Human Rights be Universal?

31 patenaude 2012, p.1

32 Encyclopeadia Britannica, Universal Declaration of Human Rights
33 |bid
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expression set the tone and future values of the right high on the agenda, where it has
stayed until today. In other words, when the UDHR and article 19 was first introduced
in Europe, it immediately gained prominence and its value as a right has steadily
increased. However, when it was introduced to the Eastern block, it was not accepted or

valued nearly as highly.

Other human rights instruments, such as the ICCPR and the ECHR, have further
developed article 19 of the UDHR, which is a purely affirmative formulation of the
right and gives no further insight as to the scope and shades of the right, in order to give

better understanding of how the right should be interpreted and implemented.

In Addition to the UDHR there are other global mechanisms emphasizing the
importance of the protection of the right to freedom of expression, assisting in the
monitoring of the implementations of the global protection of the UDHR and its
Covenants. The main monitoring body of the ICCPR is the Human Rights Committee,
introduced earlier, among other things producing the commentaries to the specific rights

in the Covenant.

The UN Special Rapporteur on the Promotion and Protection of the Right to Freedom of
Opinion and Expression®* also holds the specific mandate to monitor, report and
examine the level of implementation and compliance of states to the right to freedom of
expression as stated in article 19 of the ICCPR. Mr. Frank William La Rue, the current
Special Rapporteur on the Promotion and Protection of the Right to Freedom of Opinion
and Expression since August 2008, confirms some of the general thoughts from the
commentaries to article 19 of the ICCPR in his report from September 7th 20123,
stressing the importance of being able to openly debate and make statements that might
even shock or disturb, as long as they do not incite to hatred, violence orany forms of

discrimination.3®

Mr La Rue reiterates that, even though there should be restrictions to freedom of

expression in extreme cases, it is important to at all times remember that it is first of all

34 HRC resolution 7/36

35 La Rue, 2012
36 Ibid, p. 16
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a means, that when used in accordance with international law and principles, contributes
to a democratic society by supporting open debates and the exchange of ideas, thus

creating an atmosphere where people feel safe and respected.3’

One of the most interesting aspects that this report raises is the issue of domestic
legislation which is used for the oppression of critical opposition voices.®® The Special
Rapporteur expresses serious concern especially with domestic legislation that is vague
and overbroad with the purpose of being easily applicable to cases where there is
genuine need for expressing legitimate opinions, but they are suppressed by referring to

the right to control incitement to hatred3°,
1.1.4. Article 19 of the ICCPR

The right to freedom of expression is not an absolute right, but like other rights it has its
limitations. It is the constant balancing between the right and the restrictions and
limitations of the right that keeps the debate lively as to what the right balance between
the right and the restrictions to it are.*°

Article 19 of the ICCPR, unlike article 19 of the UDHR, allows for limitations and
restrictions of the right, although those restrictions must be provided by law. According
to general comment 34 from 2011 to article 19 of the ICCPR by the Human Rights
Committee of the United Nations the article may be subject to restrictions, but those
can only be used in the limitative areas with regards to the protection of national

security and the protection of public order or of public health or morals.4!

Despite the fact that freedom of expression is not absolute, and is therefore open to
interpretations, it is considered good practice to interpret it narrowly, as a broad
interpretation of the right would infringe on the right and thus impair the entire
substance of the concept*2. The General Comment no 34 further confirms that article 19
is a vital right for the proper functioning of a society and that it is the foundation for a

well-functioning democracy, and that reservations on the right are not permitted,

37 |bid p. 4

38 |bid p.15

39 |bid

40 Boyle 2010, p. 259

41 General Comment No: 34, p.9

42 Jacobs, White and Ovey 2010, p. 428
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because it would be incompatible with the object and purpose of the Covenant*3, thus

reaffirming the fundamental importance of this right.

With regards to the 2" paragraph of the article it is pointed out that every form of
expression, including non-verbal methods, such as posters and banners as well as audio-
visual and internet based ways of expression, is acceptable and falls under the scope of
the article.** Today, with the ever increasing vibrant and artistic means of expressing
political opinions, it is more important than ever to emphasise the protection of
controversial art. Many feel that artists and cultural workers should be getting more
focus than they currently are by international human rights organisations, the majority

of attention being paid to the media and to literature.*>

With regards to the scope of application and limitations to article 19 in paragraph 3 the
general comment 34 states that it is of utmost importance that the right itself is not
threatened. The comments emphasise that “...the relation between right and restriction
and between norm and exception must not be reversed... ”*® The restrictions must also
be provided by law and that law must be both accessible and formulated in a way that is
easily comprehensible in order for individuals to understand it and what they can and
what they cannot do. The interpretation of the law has to be clear in order for it not to be
up to the persons in charged with the execution to enjoy the discretion of interpreting it
in a way that serves their personal interest. It is made clear that even information that
may be shocking and disturbing, although they can be subject to restrictions, most of the
time falls under the scope of the article.4” The comment goes on to state that such
restrictions may never be used for the purpose of silencing any advocacy related to
politics, democracy or human rights. Any attacks, such as arbitrary arrest or threats to
life of any person exercising their freedom of expression, are also condemned in the
comments and are said to be incompatible with article 19.4¢ The general comment 34

refers to the general comment 27 when disclosing that the restrictive measures offered

43 General Comment No: 34, p.10

44 Ibid p.2

45 Information of the European House for Culture Meeting in 2012
46 General Comment No: 34, p. 5

47 Ibid, p.6

48 |hid
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in paragraph 3 must at all times take into account the principle of proportionality.#® The
restrictive measure must, according to comment 27, also be the least intrusive option
which serves the aim of the protective measure.>® The value of uninhibited expression is
especially high when it comes to debates in the political domain that concern public
figures and public institutions.® Comment 34 further emphasise that no public figure is
outside the scope, including heads of states and governments and religious leaders, all

of which are also to be accepted as legitimate subjects.>2
1.1.5. The European Standards

The most fundamental European human rights protection mechanism is the European
Convention on Human Rights. The ECHR was the first legal treaty established by the
Council of Europe that itself was established in 194953, The purpose of the CoE was,
and continues to be, the upholding of democracy, human rights and the rule of law in
Europe®* and in addition the ECHR the Council also established other human rights
protection mechanisms such as the Commissioner for Human Rights whose main tasks
are to bring awareness and to promote human rights issues within the CoE member
states as well as to bring attention to any areas regarding human rights law that needs

further attention or implementations assistance.>®

The ECHR , dating back to 1950, also established the European Court of Human Rights
which was at the time, and is still today, considered an innovative solution for giving
the individual a more active role in international law, something that only states had
previously had®6. The European human rights protection is considered to be offering the
highest individual protection of human rights in the world. The European interpretation
is very highly thought of and the right to freedom of expression is held in equally high
regard, considered to be one of the most famous and respected interpretations of the

right.

49 Ibid p.8

50 General Comment No: 27 paragraph 3

51 Jacobs, White and Ovey 2010, p. 428

52 General Comment No: 34, p.8

53 Clements 1994, p. 2

54 Jacobs & White 2006, p. 2

55 Pellonpaa 2005, p. 9-12

56 The European Court of Human Rights in Brief on ECHR Homepage
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There are several other mechanisms and monitoring methods in Europe in addition to
the ECHR and the ECtHR that are working for the right to freedom of expression. What
is also important to notice is that there continues to be new and relevant reports,
statements and guidelines on the topic and this not only emphasizes the constant need to
update relevant information, but also confirms that there is still a serious need for it as
well. One example is the May 2014 EU Human Rights Guidelines on Freedom of
Expression®’” by the Council of the European Union, which confirm that the right to
Freedom of Expression continuous to be one of the most important, respected and
valued rights in Europe today and that there is a pressing need to confirm and update
issues surrounding the right. The Guidelines put special emphasis on the protection of
those persons subjected to violence, persecution, harassment and intimidation because

they are exercising their right to freedom of expression.>8

Another important European Human Rights mechanism is the Organisation for Security
and Co-operation in Europe (OSCE). It is primarily a security organisation, but one of
its tasks is also the promotion of human rights in Europe. It was established in 1973
through the Helsinki Final Act which for the first time linked human rights protection

with security concerns.>9

The Helsinki Act, signed in 1975 also by the USSR, or the Helsinki Declaration®9 as it
is also called, was an attempt to bring the West and the Communist Bloc closer and thus
to improve the relations between the twob1. One of the most significant parts of the
Declaration was the part confirming civil rights not very different from the ones in the
UDHR. The USSR was the main aim of the civil rights and the rights monitoring
bodies were created through the rights. The Moscow Helsinki Group eventually
separated into different sections out of which the most important were the International
Helsinki Federation and Human Rights Watch.6? This was interpreted as an important

step for the implementation of human rights protection in the USSR, as unlike the

57 Human Rights Guidelines, 2014
58 Ibid, p. 2

59 OSCE Factsheet

60 Helsinki Final Act, 1975

61 Clements 1994, p. 216

62 OSCE Factsheet
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UDHR, the Helsinki Final Act had also created monitoring bodies which enabled people

to submit complaints.

Today, the OSCE follows issues relating to freedom of expression very closely in
Europe and has an appointed representative on Freedom of the Media®® follows the state
compliances with the OSCE principles and commitments with regards to freedom of
expression and freedom of the media. In the OSCE decision No. 193 from 1997 the
document remind European states that “...freedom of expression is a fundamental and
internationally recognized human right and a basic component of a democratic society
and that free, independent and pluralistic media are essential to a free and open society

and accountable systems of government...” %%

The representative of Freedom of the Media is guided by article 10 in the ECHR on
freedom of expression to which all OSCE members are members too. Russia, officially

known as the Russian Federation, has been a member of the OSCE since 1973.5

There are also joint declarations by the OSCE Representative and the UN Special
Rapporteur on Freedom of Opinion and Expression in which the rights and obligations
of states are further emphasized. In their last joint declaration on crimes against freedom
of expression from 2012 they indeed emphasise the fundamental importance®® of
freedom of expression for maintaining democratic societies, condemning all violence,
from Killings to arbitrary arrests, directed towards individuals practicing their right to
freedom of expression and express their concern for the silencing effect that these
crimes have on societies. The declaration also stresses that crimes perpetrated by states
against individuals are particularly grave and is an especially serious form of violation

of the right to freedom of expression.5”
1.1.5.1. Article 10 of the ECHR

Freedom of expression is generally considered to be one of the most important human

rights in Europe and the case law of the European court of Human Rights confirms this.
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Freedom of expression is considered to be the kind of right which enables other rights to
function properly and this is clear from its relationship with the other rights in the
Convention. Article 10 of the ECHR is directly linked to articles 8 and 9 on the right to
thought, conscience and religion and in fact article 10 is considered to be an evolution

of article 9.8 There is also a clear connection between article 10 and article 11 that
protects the right to freedom of assembly and association.6°® Like article 19 of the
ICCPR article 10 also allows for a certain margin of appreciation regarding restrictions.
This is something feared to be more in the interest of the states, as it is such a vague
concept and therefor easy to manipulate.”® However, it has been deemed vital since it is
regarded as the only way to in practice to deal with the cultural differences between

signatory states.”!

The concept of the right to freedom of expression as a fundamental right and one of the
cornerstones of a functioning democracy, stated in paragraph 1 of the article, is further
confirmed and laid down in the 1976 Handyside case, when the court held that the right
is essential for the society and for the individual and is vital for the progress of both.”2

The court has however stressed that there are limits to article 10 and that even in case of
public interest, article 10 does not guarantee unrestricted freedom of expression.”® The
court does, however, in case no breach of article 10 can be found, examine carefully
whether the measure or punishment taken against the applicant has been proportionate.
There are three categories of restrictions specifically mentioned in article 10 paragraph
2: those that are for the protection of public interest, those for the protection of the

rights or reputations of others and those that are necessary for maintaining the authority
and impartiality of the judiciary.”* They are not the only restrictions: article 15 which
deals with derogations in times of emergency, article 16 which deals with restrictions on
political activity of aliens and article 17 which deals with the prohibition of abuse of

rights, are also enforceable restrictions on article 10.
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However, just because states are offered the possibility of restrictions to the right does
not mean that they can do so without justifying those restrictions.”® States must adhere
to the following principles: the restriction must first of all be necessary in a democratic
society, the aim of the restriction must be one of the aims described in paragraph 2 of

the article and the restriction must be prescribed by law. 8

In response to the restrictions mentioned in paragraph 2, the court has offered
interpretations in order to set the minimum standards for what restrictions are allowed.
In the judgement on De Haes and Gijsels in 1997, a defamation case, the court stated
that both journalistic freedom as well as the freedom of private individuals to express
opinions regarding public figures or public institutions may extend to a degree of
exaggeration and provocation.”” The court has repeatedly explained that the freedom of
the press and the freedom for people to voice their opinions must include language and
ideas that are provocative and at times exaggerated. In the 1999 Karatas case the court
also emphasised that article 10 not only protects the substance of the opinions or ideas,

but also the means of expressing it.”

One very important aspect that the court has also repeatedly emphasised is the
importance of members of society to be able to voice their opinions without the fear of
being punished’®. In the 1989 Barfod judgement the court emphasised this and stated
that fear of any forms of criminal or other sanctions should never be an obstacle for

members of the public to raise and voice issues that are of public concern.80

Another important aspect to freedom of expression as observed by the court is the
necessity for a democratic society to be informed of the political opinions and ideas of
their leaders since these result in political debate which is essential for a functioning
democratic society.8 In the 1992 Castell judgement the court observed that in order for
the public to shape and develop their own thoughts and opinions of their political

leaders, it is necessary for the press and the civil-society to be able to without fear and
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restrictions bring knowledge about the leaders to the people. This is interpreted as very
important, as in this way everyone is able to participate in the political debate which is
considered to be one of the cornerstones of a functioning democracy.8? Restrictions on
political speech are not offered much room by the court, confirmed in the 1999 Arslan,
Polat and Gerger case. However, the court also emphasises that there is a clear
distinction between a private person being subjected to publicly voiced opinions and
official persons being subjected to the same.®3 In the 1999 Ceylan judgement the court
confirmed that governments are allowed more room to be criticised than private
individuals and even politicians®* and the court further points out, in connection to the
1998 Incal case, that special attention and great scrutiny should be given such cases
where there has been interferences with the freedom of expression of political figures

who are members of the opposition party.8>

1.1.5.2. Article 10 of the ECHR and Article 19 of the ICCPR: Limitations and the

Criminal Charge of Hooliganism

If one was to examine the possible limitations and restrictions allowed by the right to
freedom of expression, as stated in article 19 of the ICCPR, by using the Russian
criminal charge of hooliganism, the complexity of balancing the restrictions to the right

with the freedoms that the right gives an individual, is obvious.

The hooliganism charge has in essence been, and continues to be, a charge with the
intent to maintain social order.86 This means in practice that it sets limits to the amount
of freedom of expression allowed by an individual with the purpose of the maintenance

of public order.

If we were to set the limitations that the state could have in applying the charge of
hooliganism without violating the right to freedom of expression set out in article 19,
one of the most important things would be that the restrictions of freedom of speech
that the hooliganism charge creates must be clearly stated, insuring that there is as little

room as possible for any misunderstandings.
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Vague formulations of the restrictions should be avoided, as this could lead to the
arbitrary use of the charge. The issue of proportionality must at all times be respected,
the restrictive measure that in this case the hooliganism charge was to create, must be

the least intrusive option possible, serving the aim of the restrictive measure.

Article 19 would also reprimand, or at least demand, for the closest of scrutiny of the
application of the charge of hooliganism, if it was clear that the actions restricted by the
charge would be related to political advocacy. Article 19 does not allow much room for
restrictions when it comes to issues surrounding political speech in general and using a
charge such as hooliganism in cases where it was clear that the mode of expression that
the charge was to restrict was related to human rights advocacy or to the expression of

opinions of a political figure, would not be deemed in accordance with the article.

Article 19 does, however, clearly state in paragraph 3 b that limitations are allowed for
the protection of public order, national security and of public health and morals. This
paragraph not only leaves much discretion to the states to decide what they ultimately
deem as threatening, but also in general brings up the importance of the state indeed
having some control over the limitations of freedom of expression, as ultimately without
any powers to control freedom of expression could create serious instability for the
state.8”

The charge of hooliganism in Russia, for example, has mainly been used against petty
criminals, who more or less disturb the social order by inappropriate conduct, such as
violence on the streets.88 In this case, article 19 could not be interpreted as allowing for
the application of hooliganism against the perpetrator to be a violation of article 19, as
the action would clearly protect public order and safety, due to the fact that there would
be no element of political speech or any other advocacy related element which the
article puts special emphasis on protecting. Most states in Europe have an equivalent
charge to the Russian charge of hooliganism. If it is used correctly, with the aims of
protecting the state without limiting the rights to freedom of expression, it would not
considered to be a violation of article 19 of the ICCPR. It all comes down to the very

easily tipped balancing between right and restriction.

87 The ICCPR, article 19, paragraph 3
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Much like article 19 of the ICCPR, article 10 of the ECHR allows for certain margins of
restrictions and limitations to the right. When examining those limitations through the
charge of hooliganism there are many similarities between how article 19 of the ICCPR
and how article 10 of the ECHR define those restrictions. Especially regarding the
balance that needs to be struck between on the one hand allowing the state to use
charges such as hooliganism to control the safety of public order and on the other hand
making sure that the liberties of the state to use the charge for those purposes are not
violated and end up being used arbitrarily for other purposes, thus violating the

individual's right to freedom of expression.

What article 10 of the ECHR together with article 19 of the ICCPR emphasizes, is that
although states are allowed to make restrictions to the right, the restrictions should be
especially narrow and limited when it comes to restricting political speech.8® The case
law of the court has also specifically mentioned that restricting speech which stems
from the political opposition or that constitutes opinions oppositional to the states
regime, need to be especially carefully scrutinized.®® Political figures enjoy less
protection under the article, as political speech and opinions of politicians are though to
contribute to the level of democracy in a state, as it contributes to the political debate

deemed necessary for the functioning of democracy.®!

This would mean, in practice, that the charge of hooliganism could be used to restrict
speech under certain circumstances: if it is deemed necessary in a democratic state, if it
is prescribed by law, if it is proportionate to the aim being pursued and if it serves one
of the aims described in paragraph 2 of article 10. However, according to the case law
surrounding article 10, any restrictions to speech related to political opinions needs to
be especially carefully examined and article 10 would also restrict the use of the charge
of hooliganism to restrict speech even if it was provocative and with elements of
exaggeration, as this is according to article 10 allowed in relation to political speech. If
the hooliganism charge was applied in a case where it would result in the limiting of
political oppositional opinions, this would be especially harmful for the general

democracy of the state.

89 The ECHR, article 10 and the ICCPR, article 19
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Another aspect that article 10 limits, or deems as going too far with the restriction of
free speech, is if a criminal charge like hooliganism is used with the intent to instil the
fear of being punished and thus ends up stifling free speech even before the individual
has had the chance to express their view.%? In practice, this would mean that if the
hooliganism charge was used with the pre-emptive thought to warn other individuals on
how they would be punished for expressing their opinions it would be a breach of article
10.

The constant balancing of the right to free speech and of charges aimed at controlling
the stability of the society such as hooliganism, is a very particular kind of balancing.
What further complicates the balancing is the fact that while states should indeed
protect free speech it should also simultaneously protect the rights of others.®3 For
example, if a state was to apply the hooliganism charge because an act had been seen as
an incitement to hatred, as a threat to public morals and as such as a threat to the
protection of the reputation or rights of others, this may be allowed, but needs to satisfy

the demands under which the limiting of free speech is allowed.

The issue of limiting hate speech and the insult of others, for example on religious
grounds by the use of public order charges such as hooliganism, is a very relevant and
complex matter as, while article 10 is offered a broad interpretation, it needs to strike a
balance between the way hate speech violates the rights of others. Article 10 does not
offer protection to those who are seen as inciting hate speech or any views which incite
religious or racial hatred or that incite to violence and thus state interference is accepted

under those circumstances and would be considered legitimate. %
1.1.6 Conclusion

Defining the margins of the right to freedom of expression is a task that states struggle
with constantly. On the one hand states need to guarantee the right to free speech to the
individual and on the other hand the state needs to protect other individuals from issues
such as hate speech and even national security related issues. In short, they need to

protect the individual from others as well as the state from others, while maintaining the
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rights of all to free speech. None the less the restrictions to free speech should,
according to international law, be allowed with broad margins because it is a
fundamental human right without which a democracy can not function properly and

which allows for the protection of other human rights.

Both article 19 of the ICCPR and article 10 of the ECHR point out that especially
restrictions to political speech need to be especially carefully evaluated, as political
speech is considered necessary for the debate of a democratic society and because
political figures are allowed to be criticised to a much further extent than civilians.
Speech of a political nature is also allowed to be exaggerated and provocative and the
form of expression, including artistic means, must be allowed. All international law
defining the limitations to freedom of speech that states are allowed to make also
emphasize the importance of those laws being clearly stated and easily comprehensive

to everyone.

It is evident from a historical perspective as well as by observing the European culture
today and the legal methods and interpretations, that freedom of expression is a highly
valued and cherished idea in Europe. In general, the problems surrounding human rights
violations today is not that the legal protection is not in place, it usually is. The problem
mostly lies with the proper implementation of the laws, as will be evident in the case of
Russia, that continues to struggle with the proper implementation of human rights
protection. The constant balancing between right and restriction is, however, by no
means an exclusively Russian problem. It is a world wide problem that knows no

geographical boundaries.
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1.2 The Soviet Past

After having introduced the international standards regarding the right to freedom of
expression the paper will continue, in order to successfully answer the research
question, by examining what the situation was with regards to human rights and more
specifically to the right to freedom of expression, during the Soviet Era. By examining
the legal practices that surrounded human rights and especially freedom of expression
during the rule of the Union of Soviet Socialist Republics (USSR) we will hopefully be
able to see to what extent the application of the charge of hooliganism in Russia today

can be claimed to be a return to Soviet legal practice.

The Soviet Union that lasted from 1924 to 19919 was very adamant to portray itself as
a politically progressive country. The doctrine of socialism with its opposition to
capitalism and its emphasis on social rights was not entirely unsuccessful in offering
some protection for the individual.®® However, while social rights were encouraged
political and civil rights were not. The USSR was known and continues to be
remembered for systematic violations of human rights.®” Social rights were indeed
protected, but civil and political rights were repeatedly violated®®. Freedom of
expression was one of the rights systematically violated, although it was not until the
late 1960's that there was any significant dissident movement, a movement that came as

a surprise to the Soviet government which quickly created a strategy involving most of

the sectors of Soviet public life in order to efficiently suppress them.®®

1.2.1. The Protection of Individual Rights in the USSR

First of all, it should be mentioned that whether the concept of human right really
existed before the development of the UDHR in 1948 is debatable. However, most
states had something resembling human rights and while this paper discusses those

rights as human rights, it should be identified that there could be more appropriate terms
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to discuss them by depending on which state is in question. Nevertheless, the Soviet
theory of rights for the individual emerged in the 1930’s and its main doctrine was that
the basis of human rights was the economic system and that the most important human
right, and in fact the whole base for human rights, was the right and the obligation to
work.1% Even with regards to rights such as the right to freedom of expression the right
and obligation to work was used and framed in a way that excluded the right to use any
other human rights.101 Social rights were in essence emphasised and civil and political

rights were discarded.

There were comprehensive statements regarding human rights for the Soviet citizens in
the Soviet Constitution.192 However, the rights could only be used with the purpose of
fulfilling socialist goals.1%% While the human rights goals of the west were mainly so
called negative rights, which in practice meant the rights of the individual against the

state, the human rights conception in the Soviet instead emphasized the positive rights,

which meant the collective rights that the state was obligated to give them.194

The freedom from exploitation that the entire Soviet human rights doctrine was based
upon, assumed that the socialist system guaranteed complete freedom of the individual
because of its economic system that ensured the impossibility of exploitation by one
man of another.195 In a state report by the USSR to the UN Human Rights Committee

in 1978 this typically Soviet belief was also made clear. The report states that "...Soviet
citizens do not know the humiliating feeling of uncertainty about the morrow, or the fear
of being left without work, without medical care and without a roof over their heads.
Society safeguards their rights and interests and upholds their civic and human

dignity..." 106

Articles 125 and 126 of the Constitution of the USSR dealing with freedom of
expression and freedom of assembly are phrased in a way that results in the protection

of only the rights to the freedoms that are granted if they are used in socially acceptable
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ways, in other words there was no genuine freedom of expression, there was only the

freedom of disseminating the right ideas and the rights opinions.1°”

Rights for the individual emerged in Russia under the rule of Joseph Stalin, the ruler of
the USSR between 1941 until his death in 1953198 However, at the time the interests of
the state were always above the interest of the individual'®®. The Soviet constitution
established in 1936 in order to provide some stability after the atrocious human rights
violations that had occurred in the previous years, was never able to offer any protection
to the individual as the rule of Stalin was still complete and there was no judicial or
legal independence.*® During the rule of Stalin the rights of the individual were
severely suppressed and basic rights, such as the right to due process, simply did not
exist until after his rule.11! In 1958 the Russian criminal code was revised and concepts

such as that of due process was introduced into Soviet law.112

The ideology of the Soviet regime was almost entirely supported by the fear of
repression that was instilled into people. The whole Soviet system was possible because
the state had control over the mind of its citizens.**® There was a constant monitoring of
people’s thoughts and opinions present during the Soviet years and this control was
operated by the KGB (Komitet Gosudarstvennoy Bezopasnosti).The state’s control of
the mind of its citizens was an essential part of the means to maintain and perpetuate the
power of the Soviet regime.114 This explains why political dissidence was also
considered such a serious threat during the Soviet years. Dissidents endangered the
whole Soviet project based on the regime deciding the thought and opinions of the

whole society.

There were real enemies during the Soviet years and there were invented enemies. The
real enemies of the regime where those who made actual attempts at undermining or

challenging the regime, such as political dissidents, strikers and those who took part in
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public demonstrations and in general anyone expressing any anti-Soviet statements.1°
The invented enemies were people who had in fact not committed any of the accused
crimes against the system but who were accused anyway because the regime needed
more enemies then there really were in order to set examples and create unity amongst

the rest of the society.
1.2.2. Political Dissidence During the Soviet Years

The worst human rights crimes in the Soviet Union were committed during the rule of
Joseph Stalin from 1928 until his death in 1953, but it was not until the 1960’s, under
the rule of Nikita Khrushchev, that what we today know as Soviet political dissent
began to emerge.11 It is, however, important to remember that despite the hasignificant
improvement from the repressive methods used during Stalin’s rule to the post-Stalin
era, all those who were openly opposed to the regime were still persecuted. Human
rights did not in any way become a priority just because Stalin’s terror did not continue.
For example, in 1969-70 all members of a non-official human rights organisation were

persecuted simply for the reason of defending human rights.’

It was the new generation after the Stalin-era and before the Mikhail Gorbachev era
between 1985-1991118 that opposed human rights violations, such as oppression and
censorship by the state, that came to be the most active of the political dissidents in the
Soviet Union and the ones who are still remembered. After what was known as the
Khrushchev Thaw after the death of Stalin, when the Soviet society was slowly opening
up to more influence from abroad, political dissidence slowly emerged1®. But it was
only during the Leonid Brezhnevl?® era between 1964 and 1982 that the political
dissident movement really gained momentum and became more self-organised and with

a reputation also abroad.1?!

The political dissidents of the time were heavily influenced by both the ideology and the

rhetoric of human rights. As the emergence of the dissidents was identified by the state,
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Leonid Brezhnev re-introduced stricter measures to control them from the past which

had been replaced by more lenient measures during the Khrushchev era.122

The Soviet political dissidents consisted of a very small number of citizens whose main
characteristics are thought to have been great courage and equally great despair'?3 and
the dissidence movement is considered to have been a product of the post-Stalin period
that was tainted by political instability.124 The dissidents played a major role, even
though they were few in numbers, to the more open policies of the so called glasnost era
under Mikhail Gorbachev. 125 The main aims of the dissidents were greater civil rights
for citizens and the demand that the regime should comply with the international law

that defined the legal relationship between the state and the citizen,126

The Samizdat movement, which was essentially a movement based on secretly written
and circulated critique of the Soviet government!??, was a movement that is classified as

the original dissident movement during the Soviet years!?8,

The first reaction to the emergence of political dissidence was indeed characterised by a
forceful policy, but by 1970 the approach regarding how to handle dissidence had
changed and the new approach was more low-visibility than it had been in the previous
years.12° The political trials, which had gained much attention both inside and outside
the Soviet Union, were replaced by less visible ‘semi-public’ and ‘criminal trial as
political trial’ methods and significant amounts of administrative and harassment
measures were adopted by the authorities in reaction to the increasingly high numbers

of dissident cases.!30
1.3. The SovietUnion and its Relationship to International Human Rights

Up to 1973 the human rights stance of the Soviet leaders was reinforced in international

affairs without much worry, as they saw no realistic chance with ever being confronted
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by it as long as the strict control of the society inherited from Stalin’s rule prevailed.!3?
However, in 1973 they were forced to rethink with the emergence of political dissent
and human rights activism both inside the country and with support from the outside.
Up to this there had been no real need to address issues such as freedom of expression
or freedom of assembly inside the Soviet Union.132 While under Khrushchev’s rule
there had been no real systematic change to the human rights ideology from the past,
Khrushchev created a more tolerant social and cultural climate. But Brezhnev quickly
returned the traditional party doctrine when he gained control.133 One of the reasons
why political dissidents gained more courage in the late 1970's was due to a new
agreement signed by the USSR, briefly touched upon in the previous chapter. In 1973
the USSR became part to the Helsinki Final act, or the Helsinki Convention!34, which
was aimed at improving the relations between the west and the communist block in the
East. What was of most importance for the political dissidents was that by signing this
Convention, even though it was not legally binding as such, the USSR saw the
development of monitoring bodies by human rights activists who made it easier and at
all possible, for the first time, for political dissidents, to bring forth human rights
violations and speak and act more openly.?3> One would have thought that this would
have meant that political dissidents were less repressed, but this was not the case. The

numbers of dissidents rose. So did the acts of repression.136

In 1976 the USSR ratified the ICCPR, but unlike other states it did not do so with the
intention that it should actually practically apply within the Soviet Union although no
actual reservations were made.'3” They did not however ratify the protocol which
allowed for individual applications.138 As mentioned above, the USSR had always
ratified international law, but rarely worried about how to implement or follow it. In
1977, the USSR adopted a new Constitution and within it a new chapter devoted to so

called basic rights, freedoms and obligations of the citizens of the USSR.13° In a state
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report by the USSR under the ICCPR to the UN Human Rights Committee in 1978 the
USSR states, that since the ratification by the USSR of the ICCPR, the new constitution
from 1977 ensured all the same rights as are present in the UDHR and the two

Cowvenants. The report goes on to say that the new constitution "...provides a higher
and qualitatively unprecedented level of protection of all the rights and freedoms of
every Soviet individual of the Soviet people as a whole, including, in particular, the
right to life..." 140 The truth was, however, that the rights in the new chapter added, all
the rights stated were social and economic rights, which was natural for a socialist
regime. There were civil and political rights in the Constitution such as article 50 on
free speech, but all civil and political rights were allowed only if they were in
accordance with the socialist system. In other words they might as well not have

existed. 141
1.3.1. Gorbachev's Era

There was a major ideological shift with regards to human rights when Mikhail
Gorbachev assumed power, as before his accession the official stance to human rights
was that, since all the rights derived from the state, there could be no rights that
protected individuals from the state.'#2 Gorbachev was the first Soviet leader that
publicly recognised the importance of following international human rights standards
and in general that legal guarantees were vital*43. Under Gorbachev, the judicial process
was strengthened and problems within the Soviet legal system were admitted.144 Despite
admitting to many legal problems regarding the Soviet human rights system there were
few actual changes compared to the amount of political promises and Gorbachev was
still not ready to accept criticism from abroad. 14> None the less, there were significant
advances with regards to human rights and this helped the Soviet Union in improving its
international credibility, as well as for the restructuring of the Soviet economy. We can

in other words conclude that the historical background to the development of human
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rights in Russia has been quite different compared to Western Europe!#® but this does

not mean that no protection of human rights has existed or exists in Russia today.
1.3.2. The Impact of Dualism and Monism

It is also of importance to take into consideration that although the USSR in 1977 added
article 29, which was considered to be a good faith article, into the renewed

constitution, which proclaimed that the USSR observed generally recognised principles
of international law and treaties concluded by the USSR, it was not considered to be of
any significance, nor did it offer any guarantee that the USSR was to incorporate
international law into the Soviet legal system.14” The Soviet Union was in fact a dualist
state, despite sometimes adopting partial monism, such as article 29 in the 1977
constitution.148 Russia today is still considered to be more dualist in its approach to
adopting international law than monist, although it is obviously difficult to decipher any
real patterns in Russia's law enforcement practices with regards to the adoption of
international law.14° The monist nature of both the USSR and Russia gives us an
indication of the states relationship to international law in general. Both systems are
regarded as equally capable systems of incorporating international law, but monist
states are considered to be less likely to violate international law, since it can be applied
directly, unlike the dualist system, which requires the law to be translated and adopted
into the national legislation in order to become applicable. The majority of European

countries use the monist system of adopting international legislation.

1.4. Methods of Repression During the Soviet Years

In the Soviet Union dissent was always followed by repression. Some of the most
actively used methods of repression during the Brezhnev years, when political
dissidence emerged properly, ranged from administrative methods to the more elaborate

methods of judicial action.1°® The administrative methods were typically different kinds
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of bureaucratic harassment methods, such as dismissals and evictions. At their worst

they were what were known as psychiatric terror and forced expatriation. 1!

Psychiatric terror usually involved the forced medicalization of dissent and meant that
dissidents were forced to undergo forced psychiatric care for an indefinite period of

time.152

The USSR Constitution did indeed claim to offer the Soviet citizen the right to free
speech in accordance to article 19 of the ECHR. In a state report to the Human Rights
Committee it is stated that individuals are indeed allowed to express their opinions by
arranging meetings, sending letters of complaint to officials or by writing articles to
newspapers. What of course undermined the right was that the exercise of this right had
to be "...In accordance with the interests of the people and in order to strengthen and

develop the socialist system..." 153
1.4.1. The Judicial Methods of Repression

Yet, the judicial methods were the ones considered the most efficient weapon of the
regime against the political dissidents and because there was no separation of powers,
which would have regulated the power of the state®* this was an easy solution. There
were two kinds of trials widely used: the political trial and the criminal trial as a

political trial.*>°

The political trial was used with the purpose of eliminating political enemies and
because of its high visibility, it was used as a warning to other political dissidents. This
kind of trial also functioned to confirm the moral boundaries by the regime to the rest of
the society. The political trial was usually not an isolated incident, but instead its
purpose was to set an example for all other similar cases by bringing it to the public

arena.156
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The political trial was one of the few instances when the regime had to publicly admit
that there was political dissent in the Soviet Union at all and it was one of the few
occasions when the political dissident was given an opportunity to defend his activity.
157 The political trials were entirely prearranged and there were no due process

protections offered to the political defendants.158

During Stalin’s rule the political trials offered no procedural rights to the defendants and
the punishments were entirely disproportionate.2>® The political trials continued to be
used throughout the Soviet era. However, after Stalin’s rule the defendants were offered
at least some of the procedural rights and the punishments were in some way more

proportionate to the acts than before.160

The other judicial method used to repress political dissidents was the criminal trial as a
political trial. This method had the same objective as the political trial with the main
difference that the defendant was not offered a political status.161 This method also
ensured less publicity and was therefore less of a risk for the regime than the political
trial, although without the benefit of setting an example to other dissidents and the

society.162

The human right to fair, impartial and lawful proceedings has existed since the Magna
Carta of 12153 and it developed over time into what we can now read in the UDHR
and more specifically in article 14 of the ICCPR. This right was not, however, practiced

by the Soviet Union.164

The criminal trial as a political trial meant that the defendant was charged with a
criminal article instead of a political one, despite of the political nature of the act.16> The
method of prosecuting political dissidents with criminal justice was much less costly

than the political trials and also resulted in much less negative publicity abroad, why it
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was much more often used. Like the political trials these trials were also, at least to a

certain extent, prearranged.166

It is quite ironic that the court-room, a law enforcement instrument, which main
function should be the realization of civil rights, became the scene were the civil rights

of individuals were violated.167

There was also a third trial method during the Soviet years used especially heavily
during Staln’s rule the show trial The Stalin show trials were tools of repression of
individuals then referred to as counter-revolutionaries, Trotskyists and other similar
terms, as well as methods of educating the rest of the society in what constituted

acceptable behaviour, much like the political trial did.18

The main difference between a show trial and a political trial is that, with political trials
as well as for criminal trials as political trials there is, despite of it being small, still a
risk that the defendants could be freed, whereas in a show trial the entire case has been

prearranged, including the verdict.169

Although show trials and political trials are different concepts, making a clear
distinction between them can be difficult and there have been cases when trials have
been considered to be both a show trial and a political trial at once.170

1.5. The Soviet Charge of Hooliganism

In the following section the Soviet crime of hooliganism will be introduced. First the
reader will be acquainted to the charge of hooliganism and how it was used before 1960

and then it will be followed by a discussion on how the charge was used after 1960.
1.5.1. Hooliganism Before 1960

The hooligan in short was a Soviet citizen who was accused of the most serious of

Soviet crimes; that of showing disrespect to the Soviet society.1’* The application of the
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criminal charge of hooliganism was a powerful tool during the most active years of
political dissent and one of its main alleged purposes during that time was to restrict

freedom of expression.

But for most of Soviet history hooliganism was a mass crime. Itwas a flexible criminal
charge that kept changing according to what ever the authorities of the time deemed as
unacceptable.1’2 During the early 18th Century its symbolism as a means to defy power,
not directly, but through public modes of behaviour, was instilled into the Russian
culture’’® and the long history of hooliganism is indeed thought to have begun at the
turn of the 18th Century.1’# It was from the very beginning a broad charge, lumping
together crimes that had before been separate crimes, such as sexual assault, attempted
murder, spousal abuse and just plain disorderly conduct into all being portrayed as
hooliganism.1’> Between 1953-1964, when Khrushchev was the ruler of the Soviet
Union, hooliganism reached an all time high and it has been argued that this was a result
of the so called Khrushchev's Thaw. Khrushchev's Thaw in short meant the new
ideological changes including foreign influences that the Soviet Union was

experiencing after the iron rule of Joseph Stalin.

In order to both open up the Soviet society to more influence from abroad, but at the
same time keeping the society stable, there were numerous hooliganism campaigns
introduced by the authorities aimed at controlling the moral uncertainties that the new
era was bringing and defining the suitable parameters of morally correct behaviour of

the post-Stalin Soviet citizen.17®

In short, Khrushchev made use of the hooliganism charge by turning it into a label of
unsuitable behaviour in order to re-educate the Soviet citizens of what the suitable
behaviour would be from then on. The hooliganism charge was a typical example of a
very broad categorisation of people which could be easily arbitrarily used. The
vagueness of the charge made it applicable to almost any crime as long as there was an

element of societal disrespect in it.
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Hooliganism was then, and continues to be now, a very imprecisely worded crime. In
fact, it was said to be the most ambiguous of all ambiguous crimes in the Soviet

criminal code according to a USSR Supreme Court justice.’”

1.5.2. Hooliganism After 1960

In 1960, when the Soviet criminal code was reformed, the crime of hooliganism was
redefined as a crime against society instead of being a crime against a person, as it had
been up until then. In the new definition it was the Soviet society that was the victim
and the crime which could earlier have been interpreted as a crime against a person, but
that accompanied elements of disrespect also for the society now became a crime

directly aimed at challenging the authority.178

During the rule of Khrushchev the hooliganism charges peaked, because the authorities
were using it to create stability and control in a society in the middle of tumultuous
change. When Brezhnev entered the stage, the hooliganism cases went down and
instead it was used against political dissenters. While Khrushchev had applied
hooliganism liberally and mainly focused on applying petty hooliganism, in order to
create boundaries and civilising the society, Brezhnev did the opposite. He began using
the malicious hooliganism charge with heavier penalties and with more political intent
than beforel’® and this trend continued when Gorbachev became president in 1985.
Again, hooliganism was redefined according to what was deemed most problematic for
the authorities; There was a rise in political dissent during Brezhnev's rule which
continued into the rule of Gorbachev and for the first time freedom of expression
became an issue for the authorities and the vaguely worded and easily applicable
hooliganism charge was one way of controlling them and was one of the main tools of
repression during those first years of political dissent.180 Despite some major changes
with regards to the attitude to the protection of civil and political rights that Gorbachev

introduced, it was for example, during his rule that a law on judicial review of
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administrative acts was included in the 1987 constitution.8! It naturally did not mean

that there were no violations of civil and political rights occurring.
1.5.3. Relevant Soviet Hooliganism Cases

For the purpose of this research, | will be focusing on a few case examples of how the
criminal charge of hooliganism was applied with the intent to silence political
opposition during the Brezhnev and Gorbachev eras of the Soviet Union. By comparing
the circumstances of the historical cases, | hope to be able to see what similarities and
differences there are to those cases compared to the recent hooliganism cases in Russia.
The cases from the past that | will use, without going into much detail, will be the 1978
case of Maria Slepak, Vladimir Slepak and Ida Nudel, who were convicted for
hooliganism when they with the act of political dissent asked the authorities for the
permission to leave the Soviet Union by standing on their balconies holding posters
with the request written on them. I will also examine in more detail the Mathias Rust
case from 1987 in which the German born Mathias Rust was charged and convicted for
hooliganism when he landed in his private plane on the Red Square in Moscow. The use
of the criminal charge of hooliganism against political dissidents during the Soviet era is
thought to have enabled the authorities to stigmatise and control critical speech without
all the negative attention that a political charge would have entailed.182 | will introduce

the modern day use of the criminal charge of hooliganism in a following chapter.
1.6. Conclusion

The repression of political dissidents during the Soviet years was cyclical, depending on
who was ruling the country at the time. But there was always repression in some form.
Hooliganism began to be used against political dissidents during the Brezhnev years,
but hooliganism has existed all through history and has been deemed a kind of typical
Soviet charge, since it is essentially about protecting the collective from the individual,

a typical ideology of the Soviet years. Hooliganism was used to control changes in the
society and to educate the Soviet man about appropriate conduct. It was a broad and

vague charge and used for almost any crime, including political dissent as it effectively
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de-politicised it and by going through judicial means also legitimised the arbitrary

repression of the dissidents.

The general approach to both human rights and to political dissent changed drastically
in the Soviet Union in the mid 1980’s although it never entirely disappeared. The

human rights climate none the less went through a major ideological shift from barely
acknowledging human rights violations by the state, against the individual towards a
more humane approach that admitted to the past problems regarding the rights of the

individual.183

The repression of political dissidents through the administrative and legal methods
peaked in the 1960°s and 1970’s, but in the 1980’s a general understanding of the
positive impact that protecting the individual can have on the collective was realised by
the Soviet leadership and with increased concern for foreign relations and opinions also
the repressive methods were restricted compared to previous times.184 Gorbachev was
the first Soviet leader to reassess the past admit that the past human rights system had
imperfections. This further lead to a new, less harsh, approach to dissidents as criticism

of the system was no longer forbidden to the same extent as it had been.185

In conclusion, it can be identified that repression was a constant feature of the Soviet
period with the only difference being that the regimes used different kinds of repression
methods throughout the years. The difference between the different regimes was in
essence only the level of repression they used. Stalin used the most intense methods of
terror, which through evolution then ended with a relatively rare use of repressive
methods during the perestroika years. There was a clear arbitrary use of power by the
Soviet state throughout the years when faced with political dissent. The application of
the charge of hooliganism was one of the methods aimed at the political opposition
when it first appeared in the late 1960's. A closer look at how hooliganism was used in

the past in comparison to how it is being used today will be examined further on.
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1.7. Transitionto Democracy

By examining the transitioning period and to what extent Russia really transitioned
from its Soviet past, the current research will hopefully gain some insight into what the
impact of those years has on the current alleged decline of the right to freedom of

speech and developments surrounding the right today.

In 1991, after the dissolution of the Soviet Union, there were attempts at transitional
justice by the new authorities in Russia. However, many question whether Russia ever

really transitioned at all.

Boris Yeltsin, who was president of Russia at the time of transitioning, was not able to
create any new vision for the country, nor did he manage to develop a working reform
agenda for the future.’® According to Lilia Shevtsova, Yeltsin’s Russia
“...demonstrated the ability to repudiate and restore tradition simultaneously...”. 18" It
has been argued that Russia’s progress into a democracy was hindered already before
the collapse of the Soviet Union, as no attempts at coming to terms with the atrocious
human rights violations under Staln’s rule were ever made. Although Khrushchev’s
rule after Stalin was seemingly much more liberal, he never made any attempts to
openly recall and deal with the past atrocities, as this would have jeopardised the new
regime, since the silencing of political opposition and dissent was still dealt with in a
similar manner as before. Leonid Brezhnev made no attempts either at reconciling with
the past and despite Gorbachev’s public admission to the past atrocities, no real
responsibility was ever taken for the acts under his rule, since he foremost wanted to
strengthen, not weaken, the Soviet regime, which he feared would have happened had
he admitted to any responsibility on behalf of the regime.188

When the Soviet Union collapsed in 1991, Russia was in a unique situation compared
to the other Eastern European countries that were beginning their post-communist
transitions. Russia, unlike the other states, had no democratic past to return to. And

unlike its neighbours, where the regime had been controlled by external sources and
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were therefore easy to blame as the enemies, Russia’s regime had been an internal
product and as a result they had no external enemy to blame.18% Because the Russian
regime was internal there would have been a complete destruction of Russia’s
nationalist historical myth if all the crimes would have been investigated properly and
had been openly admitted t0.1°0 It has been argued that one of the reasons why Russia
did not investigate the crimes perpetrated by the Soviet regime properly was precisely
because it would have destroyed the new regimes political power and legitimacy, by

taking away the sentimental notions that the people had of their history.191
1.7.1. The Criminal Code and the Criminal Procedural Code

It was as early as 1992 that Russia for the first time expressed its interest to become a
member state of the Council of Europe and four years later, in 1996, Russia acceded and
asaresult also declared itself ready to follow those principles and obligations that falls
into the jurisdiction!®2. By becoming a member of the Council of Europe in 1996 and by
ratifying the ECHR in 1998, Russia made a public promise to do its utmost to protect
human rights according to the law and European standards!93. It was considered as quite
a bold move by the European Community to accept Russia as a member of the Council
of Europe in light of the fact that it was clear to everyone that Russia would be arriving
without the levels of human rights protection deemed the standard. However, the
optimism was high that Russia would soon reach the levels and that by making it a part

of the Council would assist in making the process easier and faster!®4.

When Russia was accepted as a member of the CoE it also became bound by the ECHR
and the practice of the ECtHR®>. In addition to the ECHR being a response to the
atrocities having taken place in Europe during World War Il , in the same way that the
UDHR was, it was also a response to the growing power of communism in Eastern
Europe. The Convention was drafted in order to avoid future human rights violations

like the ones that had occurred in the past, but also to protect the European states from
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communist subversion®®, a fact becoming evident when looking at the wording of the
convention which repeatedly refers to the concept of the democratic society and

emphasises the importance of democratic values and principles.

Immediately after the disintegration of the Soviet Union there were in fact some
significant strides taken in order to improve the human rights climate. Only six months
after the end of the Soviet power Russia applied for membership from the CoE and
when the Council agreed, it was considered as a recognition of Russia's European
identity and as a sign of its democratic development. But there were also a significant
amount of conditions attached to the membership.1®” The accession was, however, also
considered quite disturbing, as it was quite clear that the level of human rights
protection was not in accordance to the standards that countries acceding to the Council
of Europe were expected to have. According to a UN report from 1994, after a visit by
the Commission on Human Rights in Russia, in order to examine amongst other the
prison conditions and to evaluate whether they were in accordance to international

human rights standards, the Special Rapporteur, after one of the prison visits, states:

"...The Special Rapporteur would need the poetic skills of a Dante or the artistic skills

of Bosch to adequately to describe the infernal conditions he found in these cells...".1%8

What was considered to be the main issue with Russia's accession and why it did not
happen sooner than 1996 was Russia's military presence in Chechnya. This presence
froze Russia's accession talks and a report by PACE from 1995 states that "...Until the
Chechnyan conflict is solved peacefully, Russia's admission procedure cannot be
continued...".199 In 1996 Russia withdrew its troops from Chechnya. However, a new

war broke out again in 1999.

One of the criteria that the Council demanded before the accession was for Russia to
change the Soviet Criminal Code and the Soviet Criminal Procedural legislation in
accordance to international law and in order to secure better protection for the

individual. Soviet Criminal procedural legislation, which is directly linked to the level
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of human rights protection offered to an individual, was as a result immediately set up
for review in 1991 and by 1994 three drafts on the criminal procedural code had been
produced.?%? One of the competing versions was drafted by Yeltsin and his
administration and was generally considered to be the most progressive of the three.
The second one was rather Soviet in its style and produced by the Prosecutor-General’s
office and the third one, which was ultimately chosen for further revisions, was the most
neutral one and drafted by the Ministry of Justice. The new criminal procedural code
was sent to the Council of Europe in 1998, because of some domestic disputes
surrounding the direction that the code was taking, and after having approved a
sufficient amount of the proposals by the Council Russia it was adapted in 2001.2°1 The
code had borrowed heavily from both the ECHR and the ECtHR and was considered
very progressive at the time. With regards to human rights it was considered to be a
victory, however, it was a short lived victory since very soon after the suggested
amendments by the Council had been changed it was decided that there was to be a
working group which was to travel in Russia and examine if there was a pressing need
for all of the amendments suggested by the Council.2°2 Many of the amendments
suggested both by the working group as well as by the Ministry of Internal Affairs and
the Prosecutor-General’s Office were often very similar to the Soviet code and the
standard of the old days quickly returned.293 It was clear already in 2001 that the
problems with the new Russian criminal procedural legislation was not only that it
resembled its predecessors code, but also that it was applied by the courts in the same

manner as they had done in the past: often arbitrarily and many of the new democratic

initiatives that the code introduced were rejected by the courts.2%

The first suggestion had been to amend both the criminal procedural legislation and the
criminal code as a unified package. However, the idea was quickly disregarded in 1991
when it very quickly became apparent that there were so many differing views so soon
on.2% Russia's criminal code from 1996 which came into effect on the 1st of January

1997 can be interpreted as a reflection on all the new needs that the newly democratic
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country was lacking?°® and although it was amended to a much larger extent than the
criminal procedural legislation the changes made were mostly with regard to economic
and property related crimes. Part Il, section 9, chapter 24 on crimes against public
security, in which we find the article on hooliganism, was not amended in any
significant way and article 206, now article 213 in the new criminal code, on the crime
of hooliganism remained the same after the new version was adopted in 1996.2%7 In the
general part of the code, where the statement on the purpose of the code can be found,

it lets us know that the aim of the code is the "...protection of rights and freedoms of
persons and citizens, property, and public order and security, of the environment and
the constitutional structure of the Russian Federation from criminal attacks, the
preservation of peace and security of mankind and the prevention of crime..." .208
However, chapter 24 on the Crimes Against Public Security, which has been described
as the most Soviet of all of the chapters of the code as it entails the quintessential Soviet
fear of individuals challenging the Soviet order, was not amended but lives on in the
current criminal code as well.2%° With regards to the alleged aim of the code to protect
the rights and freedoms of the Russian citizens it raises some questions of compatibility.
In essence, the criminal procedural legislation remained much the same as its Soviet
predecessor and although the Criminal Code went through more successful
amendments, parts such as the chapter on the Crimes against Public Security, in which
we can find article 213 on the crime of hooliganism, also remained identical to the

Soviet code.

1.7.2. State Sovereignty and the Relationship Between National and International

Law

Russia’s accession to the Council of Europe in 1996 and its ratification of the European
Convention on Human Rights in 1998 are considered to be some of the most important
measures taken by Russia regarding human rights protection.21® The international

community was indeed surprised that a country with a history that so rigorously had
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emphasised the concepts of state sovereignty and non-intervention decided to allow
mechanisms whose main function was intervention and external supervision to not just
influence them but even sanction?!, This surprise was not entirely uncalled for, the
dilemma between state sovereignty and international law has indeed been, and continues
to be, an issue which greatly impacts the current human rights climate as well. Russia
had also been given a rather unfavourable mark with regards to its human rights

protection in a report which was done with the possible accession in mind.?212

Valery Zorkin, Chief Justice of the Russian Constitutional Court, has argued extensively
in favour of Russia deciding independently regarding Russia's level of co-operation with
international courts and laws.?13 Although he is considered to be the front-figure of the
sovereignty debate he is not the only one.?'# There are numerous intellectuals and
scholars in Russia who have expressed that they share his view, among them Dmitry

Orlov and Vladislav Surkov.21®

However, in December 2012, Zorkin seemingly softened his line and now proclaimed
that Russia would have to find a way to adapt the concept of sovereignty with human
rights as no longer was the Westphalian model on sovereignty to be seen as superior in
a globalised world.?1® The Russian constitution, like most constitutions, contains many
positive references to the importance of both human rights and democracy. They are,
however, vaguely formulated and have also so far almost never effectively been used in

court if a concern over sovereignty and human rights has risen.2%’

When looking for clues regarding the relationship between international human rights
obligations and national law in the Russian constitution, it will at first glance seem as
international law trumps national law. When, however, examining the article 15 of the
constitution more carefully, there is a dilemma.?® The wording of the article is
constructed in a way that makes it difficult to understand exactly where in the hierarchy

of the Russian legal order the international principles and norms fit in and what their
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legal status therefore in reality is. And perhaps most importantly, whether he

international legal norms trump national ones in case of a conflict between them.

The relationship between international and national law in Russia has been, and
continues to be, complex. There has been significant advancement since the Soviet era:
the 1977 Soviet Basic Law gives international law very little, if any room, whereas the
Russian constitution from 1993 at least in its literal form portrays a much more

cooperative stance on the relationship between the two areas of law.21°

An example of Russia's rather complex relationship to international law becomes
evident when we examine Russia's relationship to the European Court of Human Rights,
a relationship which has been described as “...rebellious...". 229 For example, The
Supreme Court decree of 2003 stated very clearly the importance for judges to apply
also international law and jurisprudence in the Russian courts, it clearly stated how
ECtHR jurisprudence was to be complementary to national legislation, however in
reality they rarely did and in 2013 the Supreme Court Decree no longer stated the
importance of it in writing but instead deemed ECtHR jurisprudence to be subsidiary to

national law.221

In 2006, Viadislav Surkov, a Russian politician and businessman, introduced the
concept of sovereign democracy to the Russian people. In other words a democracy in
which western influence in all areas is severely limited and where human rights is
limited for the individual because the individual is merely part of a collective, a
collective according to this ideology is significantly lower hierarchy wise to the powers

of the sovereign state.???

During a speech in 2013223 Putin, albeit not in so many words, confirmed the general
principles of sovereign democracy brought forward by Surkov a few years earlier. The

speech entailed strong opinions on the dangers of foreign influence on the national
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identity and emphasised the absoluteness of Russian sovereignty, independence and

integrity.224
1.7.3. The Years Between 2000 and 2012

When Putin was elected president in 2000 the expectations of him being the first
Russian leader to bring Russia to its democratic path were high all over the world.22°
Because of the unstable and rather chaotic years under president Yeltsin Russia and the
rest of the world embraced the new and seemingly strong leader. Putin's first years as
president coincided with the war in Chechnya and this enabled Putin to begin his era as
astrong and powerful leader.226 However, the most important issue during his first and
second term as president was the economic progress that Russia began making which

was significant an the impact that the progress had on Putin's popularity.227

After serving his two terms as president Putin had to give way to someone else and in
2008 Dmitry Medvedev entered the stage and became president of Russia while Putin
became prime minister. This four year period was often described as a kind of "tandem™
as it was generally accepted that while Medvedev was indeed president it was Putin
who held the reigns. 222 There were some differences to MedvedeV's presidency despite
Putin allegedly making most of the decisions and the most important change that
Medvedev brought with him was a new direction towards modernity. During his second
state of the nation address in 2009 he declared a kind of modernisation programme for
the country including promises of better internet connectivity for everyone as well as
better access for small independent political parties.22® The tandem aspect was never
the less confirmed when Medvedev and Putin informed the Russian society that in the
2012 elections Putin would be the one running for presidency once again and this time

Medvedev would be appointed prime minister.230
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1.7.4. The Concept of Collective Memory

A transitional justice concept which was less concrete than such as the amendments to
criminal legislation discussed above but which none the less had equally great impact
on the future of the democratic path that Russia was beginning to take in the early
1990's was the concept of the shaping of the collective memory of the past. The main
function of transitional justice is indeed to seek recognition for past human rights
violations and to promote and enable reconciliation and democracy. Transitional justice
Is a chance for a state to transition into a democracy by first properly dealing with the
painful legacies of the past. In order for societies to successfully begin their journey
towards becoming functioning democracies the state should adopt a combination of
judicial and non-judicial mechanisms, as well as choose a strategy regarding the shaping

of the collective memory in order to learn from the past instead of repeating it.23!

Mendelson has observed that Russia never made any great attempts at coming to terms
with the human rights violations of the past and it is widely claimed that this inability,
not to have dealt with the atrocities of the past has played a significant part in shaping
Russia's social and political landscape today and that it complicates Russia's

relationship and future understanding of the values of democracy and human rights.23? It
has been argued that because Yeltsin at the time of the transitioning did not truthfully
confront the past, the Russian people were left with an ambiguous relationship with the
past that has led to a collective memory of the Soviet legacy as something not so terrible
after all.233 Because of Yeltsin's way of not publicly condemning the crimes of the
Soviet past, the collective memory of the Soviet Union as Russia's nostalgic past has
lived on and has been exploited also by Putin when he has made references to the Soviet
past. In his annual state of the nation address in April 2005 Putin told the people of
Russia that "...the demise of the Soviet Union was the greatest geopolitical catastrophe

of the century...” and that “...for the Russian people, it became a genuine

231 Forsberg, 2003, p. 69
232 Mendelson and Gerber, 2005, p. 83
233 Toymentsev, 2011, p. 310
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tragedy...”.?3* By having sustained a collective memory tainted by nostalgia for the
Soviet past it has been argued that Russia and president Putin has been able to exploit

that memory of the past for his own political benefits of the present.23°
1.7.5. Conclusion

The very specific situation that Russia found itself in after the disintegration of the
Soviet union in 1991, most importantly setting out on a path of democratisation without
a democratic past to turn to, has led to Russia developing differently than first expected.
With regards to human rights development during the years of transition there were
remarkable advances but there were also areas that have remained much the same or at
least some would argue too much the same if Russia would want to call itself a
democracy as described by the west. While there were significant changes to the
legislation after 1991 there have also been persistent themes that Russia has been unable
to rid itself of since the Soviet years. In addition to legislative similarities between the
Soviet and Russia one of the problems of the transitional justice period was the
indifference to shaping a collective memory for the people which would condemn the
past human rights atrocities and thus ensure that history would not repeat itself and
perhaps most importantly that future authorities could not take advantage of any
nostalgia for the past by using it for their own political benefits. It should none the less
not be forgotten that there have been very concrete steps taken by Russia since the
collapse of the Soviet Union in order to provide better human rights protection for the

individual as well.

234 BBC News Desk, 2005, Putin Deplores Collapse of USSR
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2. ""Hooligans, Hooligans, Everywhere'¢- the Analysis

In order to properly examine whether the application of the charge of hooliganism in
some of the most extreme and therefor attention grabbing cases in Russia today is in
accordance with international legal standards, as well as to what extent it is a result of
poor transitional justice and even a return to Soviet legal practice, this study must
examine what the latest developments in Russia have been and what the situation looks
like at this very moment, with regards to the level of protection of civil and political

rights and more specifically with the right to freedom of expression.

Legally, all the protection of the right to freedom of expression is considered to be in
place: The Russian Constitution from 1993 clearly states that Russia is a democratic
country that adheres to the rule of law and in chapter 2 of the Constitution the rights and
the liberties of the Russian citizens, which are generally considered to be in accordance
with European standards, are also presented. Russia is also signatory to all major
international human rights conventions and according to article 15 of the Constitution

the international legal obligations trump national legislation.23”

This research will examine the level of protection of freedom of speech in more detail in
order to find out what it is in practice, not only in theory, and how the re-introduction of
the criminal charge of hooliganism is contributing to the alleged decline, as well as what
the use of hooliganism in Russia today has to tell us about the alleged statements on
Russia never having transitioned from its Soviet past or that Russia is returning to its

Soviet past.

This chapter will begin by giving an overview of the recent developments with regards
to laws and other mechanisms that are negatively effecting the level of protection of the
right to freedom of expression in Russia today in order to gain a better understanding of

the context to more specific developments such as the alleged use of the hooliganism

236 Gessen, 2013, Hooligans Hooligans Everywhere
237 Article 15 of the Russian Constitution
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charge with the intent to silence political dissent having emerged into Russian legal

practice.

This will follow with an examination into whether Russia's national laws' protecting
freedom of speech really are as in accordance to the international protection as alleged
in addition to examining what the true relationship to international law is in Russia, in
other words what the reality is in Russia today with regards to the protection of freedom
of speech both on a national level and on an international level. The impact that the
Soviet past has on the current reality regarding the protection of free speech will also be
looked at in further detail.

The paper will also then move on to look more specifically at the charge of
hooliganism, article 213 of the Russian Criminal Code, in order to determine whether
the wording of the charge is in accordance with international legal standards. This will
be followed by an examination of the application of the charge in the recent extreme
hooliganism cases to see how the application resonates with international free speech
protection. In both the examination of the legality of the wording of the charge of
hooliganism, as well as in the examination of the legality of the application of the
charge in the recent cases, it will also be determined what impact transitional justice has
had in the current developments as well as what the societal effects are on Russia today.
Some ideas regarding future developments and whether the re-introduction of
hooliganism with the intent to silence political dissent can be interpreted as a return to

Soviet legal practice as is so widely suggested today will also be debated.
2.1. Recent Civil and Political Rights Developments in Russia

It would be difficult not to be aware of Putin’s alleged war against freedom of
expression in Russia today. As will be discussed below, articles stating that Russia is on
its way back to the Soviet Union are significantly many. International voices, ranging
from legal scholars to politicians, generally agree that there have been similarities
between the Russian regime and its Soviet predecessor since 1993 when president
Yeltsin had a political stand-off with the Russian parliament which was eventually

resolved through military force and an even more significant increase since Putin was
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elected president in 2000.2%8 It has also been put to question whether in fact Russia

transitioned at all after the collapse of the Soviet Union in 1991.

The UK based international newspaper the Independent ran a story on March 4th 2014
with the headline "Is Vladimir Putin Rebuilding the Soviet Union?"23° and the last year
has seen a dramatic increase in similar claims. A few years earlier, on October 5th 2011
the International newspaper the telegraph ran a story with the headline "Vladimir Putin
is Trying to Take Russia Back in Time".240 Numerous similar claims are made by the
media on a regular basis but they are not only limited to the press. Public figures such as
the Chancellor of Germany Angela Merkel?*! have also made statements and claimed in
relation to Russia's Crimea Occupation that president Putin was "Out of touch with
reality" and " In another world".242 This was interpreted by the press as a reference or
insinuation to president Putin being mentally back in the Soviet time. The President of
the United States Barack Obama who has been president of the US since 2009243 also
remarked on how in his opinion Putin should stop bringing back elements from the
Soviet past in an interview in March this year "You would have thought that after a
couple decades that there’d be an awareness on the part of any Russian leader that the
path forward is not to revert back ”. >** Merkel and Obama are not the only political
figures who have claimed that Putin is trying bring back elements from the past. The
declining climate surrounding civil and political rights in Russia in the last years have
spurred much public debate, opinion and concern in all areas of the international

society.

After the collapse of the Soviet Union it quickly became obvious that the break between
Russia and the Soviet Union would not be as clear, straight-forward or as final as it first
could have appeared.24> One of the most discussed and debated similarities between the
two have in the recent years been Putin’s alleged crackdown on freedom of expression

through various means.

238 Shlapentokh and Arutunyan, 2013, p. 2

239 Giddens, 2014, Is Vladimir Putin Rebuilding the Soviet Union?

240 GQpillius, 2011, Vladimir Putin is Trying to Take Russia Back in Time

241 Encyclopaedia Britannica, Angela Merkel

242 Traynor, 2014, Ukraine Crisis: Viadimir Putin has Lost the Plot, says German Chancellor
243 Encyclopaedia Britannica, Barack Obama

244 Runningen, 2014, Obama Suggests Putin Should Get Over Loss of Soviet Union

245 Neumann, 1996, p. 209

55



In 1991 the general consensus in the world was that Russia was going to be something
entirely different than its Soviet predecessor and that the country was on a fast-track to
becoming a democracy . However, the world experienced what critics would describe as
a crude awakening after 1993 and even more so when Putin entered the political stage at
the dawn of the twenty-first century.246 According to some experts it became more
difficult to argue against the comparison of Russia and the Soviet than it did to find
differences.?4” The situation with regards to the level of protection of the right to
freedom of expression has been thought to have declined over the last few years and this

development has been a major foundation for western concern.

2.2. Putin's Era

Because of the rather unstable and tumultuous years of president Yeltsin’s rule both the
people of Russia and the international community were genuinely relieved when Putin
entered the stage in 2000. The hopes were high all over the world that he would finally
bring stability for Russia in order to properly begin their path towards democracy. The
world was not aware at the time that Russia and president Putin would become the focus

of a very heated human rights related debate for many years to come.248

2.2.1. The Situation since the Re-election: The Legal Development

As has been shown above, the silencing of political critics is nothing new in Russia.
However, the situation today has been described as being at its worst since 1991 and to
have been declining most rapidly since 2012 when president Putin was re-elected.249
The reason for this quoted is the rather sudden introduction of methods that threatens
the right to freedom of expression due to a, albeit still quite limited, growing opposition
in Russia. When Putin was re-elected in 2012 there were claims that the elections were
rigged and ever since the elections there has been more open criticism of Putin than ever
before. Since his re-election there has also, in addition to the Hooliganism headlines,

246 Based on a panel discussion held in Finland in June 2014 called the Kultaranta-Keskustelut
247 Shlapentokh and Arutunyan, 2013, p.2
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been a number of other mechanisms introduced which at least indirectly influence the
right to freedom of expression. They will be described in further detail in order for us to
get a more thorough picture of what the general stance of the Russian state is with

regards to the protection of freedom of expression in Russia today.
2.2.1.1. The NGO Law

A noteworthy development with regards to the alleged crackdown on freedom of
expression by president Putin, in addition to the use of the charge of hooliganism which
will be focused on in greater detail further on, has been the introduction of the Foreign
Agents Law in July 2012. The law requires all those NGOs that receive funding from
abroad and who are interpreted as participating in political activity to register
themselves as foreign agents, a term that in Russian implies the term spy and which
according to many was introduced in order to restrict the interference from abroad. The
same law also makes it legal for Russian authorities to conduct searches and inspections
of the organisations in addition to the organisations being obliged to annually report to
the Duma on their activities.2>? The NGOs that do not register are heavily sanctioned,
strangling their activities financially. The UN High Commissioner for Human Rights
Navi Pillay made a statement condemning the discussed law when it was introduced and
stated that there was a “...worrying shift in the legislative environment...”?%! and
expressed her fear of how the shift would come to effect the human rights climate in
Russia. The independence of public institutions in Russia, such as the judiciary, is also
very much questioned by experts today. The general consensus today is that the
judiciary is not independent from the executive branch.?>?2 The UN Special Rapporteur
on the independence on judges and lawyers Gabriela Knaul stated in 2013 that the
impartiality of the Russian judicial system needs to be addressed as a matter of

urgency.2°3

2.2.1.2. The Public Assembly Law

250 Human Rights Watch Report A, p. 16
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In May 2012 yet another law with implications to human rights was bening debated in
the Duma: the law on restricting public assemblies. and only a few weeks later it was
adopted and signed by president Putin.2® The new law meant in practice that the
already restrictive laws on public assembly in Russia became even more so: the fines
for violating rules of assembly was significantly increased and it made it much more

difficult, with bureaucratic obstacles, in general to organise public events.25°

On March 5th 2013, the Venice Commission made an official statement on the new law
which came into force on June 8th 2012. The report states that *...The Venice
Commission is firmly convinced that the June 2012 amendments to both the Assembly
act and to the Code of administrative offences raise a number of serious concerns and
represent a step backward for the protection of freedom of assembly in the Russian
Federation..." 256

2.2.1.3. The Law On Intermet Restriction

The journalist Anna Politkovskaya, who was killed in 2006, once stated that at least the

internet in Russia is still free:

“...We are hurtling back into a Soviet abyss, into an information vacuum that spells
death from our own ignorance. All we have left is the internet, where information is still
freely available. For the rest, if you want to go on working as a journalist, it's total
servility to Putin. Otherwise, it can be death, the bullet, poison, or trial—whatever our

special services, Putin's guard dogs, see fit...".>>’

Although Politkovskaya never was able to witness it herself, president Putin has of late,
while this paper is being written, enforced new laws restricting also the internet, the last

area of freedom in Russia according to Politkovskaya.
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One of the internet censorship laws, which will enter into force on August 1st 2014,
requires bloggers in Russia to register with Russia’s media oversight office
Roskomnadzor and they will be forced to follow the same rules that larger media outlets
follow, i.e. rules that are also as of late much stricter and which make it nearly
impossible to voice any opposition opinions or other issues deemed inappropriate by the

authorities.258
2.2.1.4. The Blasphemy Law

It has been argued that the cause for the adoption of the '‘Blasphemy Bill' in June 2013
was a direct result of the Pussy Riot case the year before, in which the accused were
charged with hooliganism incited by religious hatred after their performance at the
Christ the Saviour Cathedral in Moscow. Despite its alleged negative effects on free
speech, the bill was passed and immeies in practice that anyone who offends the
feelings of religious believers may face fines or even prison sentences.259 John
Dalhuisen, the director of Amnesty International Europe and Central Asia offices
declared in relation to the law that "...Thisis the reality of Russia today — the
suppression of any form of dissent or diverging views in all spheres of life, from the
political to the social...".26° As mentioned above, the anti-blasphemy laws are
considered to be some of the most controversial laws with regards to the protection of

free speech today.

2.2.1.5. The Law on Combating Extremist Activity

In August 2012 a new law aimed at restricting extremist activity. In practice, the law
works so that after the government has identified extremist activity by a person or an
organisation, a warning is issued and after that the entity has a certain amount of time to
discontinue whatever activity it was that they were warned over. If the organisation in

question does not obey, it will be banned or other forms of penalties will be

258 Rapsi News.com, A, 2014, Putin sign Law Equating Popular Bloggers to Media Professionals
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introduced.?%1 The Venice Commission issued an opinion on the law in March 2012
which stated that "...The lack of clarity and precision of certain key provisions of the

» w« o«

Law - such as the definition of “extremism”, “extremist actions”, “extremist
organisations” or “extremist materials” - and its potential for an overly broad
interpretation by the enforcement authorities, raise concerns from the perspective of the
human rights standards as enshrined in the ECHR (in particular Articles 6, 9, 10 and

11) and of the principles of legality, necessity and proportionality...".262

2.3. International Opinions on the Declining Protection of Freedom of Expression

in Russia Today

The latest Universal Periodic Review on Russia from 2013 voiced many concerns with
regards to the level of freedom of expression in the country. The ‘foreign agent’s law’
was deemed risky by many special rapporteur’s as it could in their opinion likely lead to
a strict-control and a close monitoring of the organisations by the state which would

make it difficult for them to function properly and performing their work.263

Another concern raised was the general atmosphere and climate for human rights
defenders and journalists. The report especially points out the ever increasing
harassment both through violence and judicial mechanisms and for the lack of efficient
investigations by the authorities into these cases.264 The ill-treatment and excessive use
of force during peaceful demonstrations is also raised in the report and it expresses
genuine concern regarding how this influences the work of the civil society.265 The
amendments to the public rally law are also brought up in the report, in addition to

several other concerns on Russia’s old-new relationship with freedom of expression.

261 Federal Law on Combating Extremist Activity of the Russian Federation, transaltion offered by the
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In the report by the working group of the UPR states such as the Netherlands and
Germany expressed their concern over the declining level of protection regarding
freedom of expression and freedom of assembly.26¢ Austria and Belgium were mainly
concerned about the legal developments which seemed to be restricting the activities of

the civil society and civil liberties.26”

The independence of public institutions in Russia, such as the judiciary, has also been
questioned, the argument being that the judiciary is not independent from the executive
branch.268 The UN Special Rapporteur on the independence on judges and lawyers
Gabriela Knaul stated in 2013 that the impartiality of the Russian judicial system needs

to be addressed as a matter of urgency.26°

The international human rights organisation, Amnesty International, claim in their
report from June 3rd 2104 that the recent development in Russia under president Putin
show that there is a sustained attack in force against the use of public space for the
expression of views and opinions and that the real turning point were the so called
Bolotnaya demonstrations that took place on May 6th in relation to the presidential

elections.270

According to a statement by the Venice Commission in a report regarding the
amendments to the law on public assembly from June 2012 Russia has taken a "...step

backward..." with regards to freedom of assembly and freedom of expression.27!

However, it is not just international actors who have so actively been expressing their
distress over the declining protection of civil and political rights in Russia. Russian
human rights organisations, e.g. the Moscow Helsinki Group, Golos and Memorial,

have all repeatedly shared their thoughts and severe distress over the latest
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developments in Putin's Russia.?’2 It should also be mentioned that both Golos and

Memorial have recently received court orders to register as ‘foreign agents'.2”3
2.4. The Protection of Freedom of Speech in Russia Today

As shown above, Russia has since the collapse of the Soviet-Union become signatory to
all of the major Human Rights declarations, such as the UDHR, including the ICCPR
and the ICESR, and the ECHR. These International Human Rights Instruments take

precedence over national law according to article 15 of the Russian constitution.

In addition to being signatory to all of the major human rights conventions and
mechanisms, there is no denying that Russia has made significant progress in ensuring
its human rights since the end of the Soviet Union in 1991.274 There have been several
reform measures taken over the years in accordance with European human rights
standards, which have all significantly improved the human rights protection in Russia,

and the process is still ongoing.27>

It is also an undeniable fact that since President Putin was re-elected there have been
new laws and methods introduced at an increasing pace, laws and methods which would
seem to have the aim of controlling the growing opposition from properly gaining
foothold in Russia and silencing political dissent.

In fact, it would seem that in theory the protection of the right to free speech is in place.
But not even in theory is the protection quite as evolved as the international standards
would want them to be. If we simply followed international law which Russia is
applicable to, it would not be a problem for us to do so. However, if we take into
account the margin of appreciation that all states have with regards to their culture, it
does make the issue more complex. Below we will examine what the similarities
between the theoretical protection of freedom of expression is between the Russian law

and international human rights law.
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2.4.1. Article 29 of the Russian Constitution

If we examine article 29 of the Russian Constitution which protects the rights to
freedom of expression and compare it to article 19 of the ICCPR and article 10 of the
ECHR, we are immediately struck by some differences. Whereas article 19 of the
ICCPR and article 10 of the ECHR immediately strike as very specific in their wording
and therefor make it much more clear and much easier for the reader to comprehend
what is and what is not allowed under the articles, article 29 of the Russian constitution
protecting the same right is much shorter and much more vague in its description,
leaving much room for interpretation and therefor also arbitrary abuse. Both article 19
and article 10 that form the international protection for freedom of expression are
presented in a way that makes the protection of the individuals rights to freedom of
expression its focal point, whereas article 29 gives the impression that it exists in order
for the state to be able to claim its rights in limiting freedom of speech for the

individ ual.

2.5. Putin's Hooligans

As the research has so far demonstrated, the criminal charge of hooliganism has existed
in Russia since the beginning of the 18th century. The wording of the charge, as well as
how it has been applied and against whom, has changed over time depending upon what
the authorities have deemed inappropriate behaviour. The charge has, despite some
changes, always been used to control changes in society and to discipline individuals
with the intent to create boundaries. During the early Soviet years it was mainly used
against petty criminals, but even then it was always with the intent to punish those
whose behaviour threatened the social order. In the late 1960's and early 1970's the
charge was also used against political dissidents when they first emerged, re-curing

during the 2012 presidential elections in post-Soviet Russia.
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One of the first cases of hooliganism after the charge was narrowed in 2007 with the
alleged intent to silence political dissent was a case against the Russian musician Ivan
Aleksandrovich Alekseev who was arrested in 2010 and charged with hooliganism.276
He was accused of using foul language when he performed a song with lyrics accusing
the police and political officials of corruption and violence.?’” The opposition claimed
that he was arrested not because of the foul language of the song, but as a warning not
to criticise the authorities. The case did however not gain much media attention outside

Russia.

At the time of the re-election of president Putin in 2012 the hooliganism charges began
to emerge properly. It was as if officials seem to have been realising the potential of the
broad charge, easy and quick to apply. During the months coming up to the elections
there was an increase in opposition demonstrations. Under Russian circumstances the
demonstrations were significant as they have not been common in Russia. They led to
the mayor of Moscow, Sergei Sobianin, considered one of president Putin's closest
allies, to give out an official warning stating that anyone who went too far in the

protests would be charged with hooliganism.278

The Bolotnaya demonstrations against the re-election of president Putin have gained
much publicity also internationally and trials in relations to the demonstrations are
continuing while this paper is being compiled. Twenty seven people were arrested in
relation to a Bolotnaya square demonstration that resulted in clashes between the police
and the demonstrators.2’® In relation to the development of the case, the foreign service
of the EU issued a statement, on a human rights consultation, on May 19th 2013 in
which they expressed their concern regarding the legality of the criminal proceedings
against the Bolotnaya demonstrators. 28° The Bolotnaya case has come to present a
turning point for the worse regarding civil and political rights protection in Russia and

under Putin.
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Another case also directly linked to the 2012 elections was an incident at one of the
polling stations in Moscow right before the elections, when three women who belonged
to the Ukrainian feminist group called FEMEN, performed a topless protest aimed at
gaining attention for the alleged staging of the elections in Putin's favour.281 They were

likewise charged with hooliganism.

The poet Pavel Arsenyev was also arrested on hooliganism charges on June 12th 2013
for reciting a poem in support of the Bolotnaya demonstrators, who were arrested earlier
that year. The authorities claimed that he was arrested because of a swear word in the

poem that he recited.282

In the following part the focus will be on the three most extreme hooliganism cases of
the recent years in Russia. The most famous is the case of Pussy Riot, but the paper will
also look closer at the Arctic 30 case and the case of Petr Pavlensky, despite the fact that
the hooliganism charges against him were dropped in April 2014 due to a lack of

evidence.

Although the main focus will be on the Pussy Riot case, the Arctic 30 case and the
charges against Petr Paviensky it should however be pointed out that both the
hooliganism charges against the musician Ivan Aleksandrovich Alekseev and the
charges against FEMEN are controversial, as they were both clearly political acts.
Alekseev was, according the authorities arrested because of his use of foul language, but
as the lyrics that he was arrested for where lyrics that openly and clearly criticised the
authorities. It begs the question whether it was not in fact the political speech that he
was being arrested for. In this case it would be a clear violation of international law
protecting free speech as political speech is allowed large margins and limiting political

speech is very much questioned.

Both article 19 of the ICCPR as well as article 10 of the ECHR also clearly state that
with regards to political speech, acts are also allowed to be both exaggerated and

provocative. The artistic means of expressing political opinions is protected and would
further point out that the charge of hooliganism applied in this case would seem to be

against international law. Similarly the FEMEN women who were charged with
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hooliganism were doing so with the specific intent to bring attention to a political issue,
which international law sees much value in and allows much room for. The actual form
of expressing their political views would in accordance with this interpretation fall

under the protection of international law.

2.5.1. The Three Hooliganism Cases in Focus

Petr Paviensky was charged with hooliganism in November 2013 after he nailed himself
by his scrotum to the Red Square in Moscow as a protest against "... the apathy,
political indifference and fatalism of modern Russian society..." 283, Pavlensky is a
Russian painter and political activist from St.Petersburg who has become famous in
Russia for his political-activist stunts. Paviensky was charged with ideologically
motivated hooliganism after his performance on the Red Square.?8* The charges against
him were dropped in April 2014 due to lack of evidence as the documentation by the

police failed to prove his guilt to the alleged crime of hooliganism.?8>

The so called Arctic 30 case began when 30 members of the organisation Greenpeace
tried to board a Russian Gazprom oil-rig in order to protest against oil-exploration in the
Barents sea. 286 The members were arrested for having tried to post banners on the
Russian oil-rig Prirazlomnaya and their ship was forcibly taken control of and seized
one day after the attempt on September 19th 2013.287 All 30 of the members were taken
in for questioning and in early October they were all issued a warrant of arrest and were
told that they were being investigated for piracy.?®® However, the piracy charges against
them were dropped and instead they were all charged with aggravated hooliganism on
October 23rd.28° On November 12th they were released on bail but were still facing
court. All 30 members were facing possibly up to 7 years in jail had they been convicted

of aggravated hooliganism until an amnesty declared by president Putin, in order to
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mark the anniversary of the adoption of the 1993 Russian constitution was approved,
had the Arctic 30 members freed of the charges.2°© On March 17th Greenpeace issued a
press release in which they informed the public that they had applied to the European
Court of Human Rights requesting damages to the 30 individuals from the Arctic 30
case from the Russian Federation. The lawyers of Greenpeace argued that the Russian
Federation breached both article 5 of the ECHR on the right to liberty as well as article

10, the right to freedom of expression.2°1

The most famous of all Russian hooliganism cases is the Pussy Riot case which began
when a group of young women who belonged to a punk band called Pussy Riot staged a
performance in Moscow's Christ the Saviour Cathedral on February 21st 2012 in the
attempt to bring attention to the Orthodox church's support for president Putin in the
upcoming 2012 elections.2°2 The women were arrested and charged with hooliganism
motivated by religious hatred a few days after the performance and after an extensive
time in detention two of the women were convicted on August 17th 2012 to two years
in prison.2?3 In December 2013 the two women were released from prison due to the
unexpected amnesty that president Putin declared because of the 20th anniversary of the
adoption of the 1993 Constitution.?®* In June 2012 the three women lodged an
application to the European Court of Human Rights against Russia and claimed
violations of articles 3,5,6 and 10 of the ECHR.2% Two vyears later, in June 2014,
Nadezhda Tolokonnikova made an official appeal to the Russian Constitutional Court
asking for a review of article 213 in the Russian criminal code as it in her opinion is a

violation to the right to freedom of expression.296
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2.6. How the Charge Was Used in the Past Compared with Today

When this study examined the Soviet era use of the charge of hooliganism it became
clear that it is a quintessential Russian charge which was most heavily used during the
Soviet years. Both during Stalin's rule as well as during the rule of Khrushchev, and to a
certain extent also during Brezhnev's era, the authorities set up campaigns against
hooligans. During those times the hooliganism cases reached very high numbers. This
would imply a coincidence and a correlation between the amount of hooligans charged
and how much change was occurring in the society. Thus the charge of hooliganism

may be interpreted as to create stability and to define the acceptable boundaries of the

Soviet citizen.

When the Soviet Union collapsed in 1991 there was some significant progress with
regards to the protection of civil and political rights in Russia. The most significant
progress was made due to Russia's accession to the Council of Europe in 1996 because
the Council made demands especially with regards to the human rights protection.2%” As
we have seen the progress was however quite limited in the end. Despite of the demands
made by the Council the changes were not as significant as one would have hoped for.
Bot the criminal procedural legislation as well as the criminal code were indeed revised,
but in the end the changes were not very remarkable. Article 213 in the Russian

Criminal Code was one of many details which was not changed. Despite the charge
being broad and obviously easy to abuse by the authorities, it stayed almost identical to

the hooliganism charge in the Soviet Constitution.

Since the demise of the Soviet Union and up until 2007 the charge of hooliganism had
become what has been described as a waste-basket charge??® and was used mainly for
application against petty crimes. In 2007, when president Putin decided to streamline
the application of hooliganism by amending the article to be more precise and limiting
the possibility of applying it as broadly as it had been done in the past a new kind of

hooligan was being created.299
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It's legal construction may have contracted, but by 2012 it was being applied against
political dissidents once again. Because so much of the Soviet Criminal Code stayed
intact after the collapse of the Soviet Union, the quintessential Soviet crime of
hooliganism also survived and now continues to be applied in Russia, most of the time

against petty crimes, but also against political dissidents.

If we look at how the hooliganism charge has been used before it is hardly a
coincidence that it emerged again, despite its new wording, to silence the political
opposition, around Putin's re-election. Russia was at the time surrounding the re-
election of Putin experiencing more opposition than it had during any of the years since
2000.390 When hooliganism was used against political dissidents the first time around it
was also a time of change in the Soviet Union. After the death of Stalin in 1958 and
with Khrushchev becoming the new ruler the Soviet Union slowly began to unfold from

Stalin's iron fist into a society which was more open to foreign influence.30!

While president Putin has been accused of bringing back elements of the Soviet past it
can not be denied that he has also brought much change to Russia. Putin has made
significant progress for the country, especially with regards to the economy.3%2 The
change has also brought with it more influence than ever before from abroad and with
the ever expanding power of the internet and social media, Russia is now open to

influence from abroad in an ever increasing amount.

With the death of Stalin, the Soviet Union softened some of its previously hard-core
aspects. Khrushchev was clearly wanting to bring a certain amount of openness to the
country, while still maintaining the power of the authorities. 3031t was clearly a
schizophrenic time for the Soviet Union and in many ways it resembles the situation in

Russia today.

President Putin has indeed brought the country to a level of openness never

experienced in Russia before, but since his re-election in 2012 he has also made it clear
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that he wants to maintain control of the society by the authorities to a higher degree than
perhaps anticipated. In practice, as was the case during the Soviet years, this is a very
difficult situation to maintain and it is obvious that Putin's regime has taken advantage
of the old trusted favourite, the hooliganism charge, as one of the methods to bring

stability and control to an otherwise rumbling society.

In the Soviet era the collective was always emphasised as being more important than
the individual. The hooliganism charge was an example of this, as it stigmatised people,

individuals, who challenged the authorities.304

Because the Russian society is still based on collectivism3%®, this kind of stigmatising
works even more efficiently. In societies were individuality is regarded higher it matters
less, but in collective societies becoming an outcast is much worse. Also, Russians feel
that they and the state work together for a greater good, and working against the state is
seen as a very serious threat to the whole society. By creating a strong state ideology
president Putin clearly thinks that he can keep the society together.3°¢ The way Putin
acts in relation to hooliganism and the west/international legal entities, invokes a

Russian tradition of a strong political centre.

By now the most famous hooliganism case is by far the Pussy Riot case, which has
spurred much debate over the last couple of years regarding Russia's protection of
freedom of speech and freedom of assembly. The case took place at a tumultuous time

in Russia, Putin and his predecessor, Dmitry Medvedev had recently announced that
Medvedev would not be running in the next presidential elections, but that instead Putin
would be running and Medvedev would be supporting him while also being appointed
Prime Minister.397 For the first time a few more than just the very limited opposition
that is usually active in Russia began to voice their opinions against this and Putin's
popularity was not considered as guaranteed and safe. This emerging opposition and
the general openness of the society have certainly contributed to the re-emergence of the

hooliganism charge in a very similar manner as during the 1960's and 70's.
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2.7. Transitional Justice and the Effects on Putin's Re-Introduction of
Hooliganism - An Examination of the Wording of the Charge and its Accordance

to International Legal Standards

As we have learnt, transitional justice was not performed in what could be considered a
very successful way after the collapse of the Soviet Union in 1991. There was a general
lack of interest by the authorities at the time to properly deal with the past in order to
more efficiently begin the journey towards becoming a democratic state.3%8 However,
Russia was in a unique position after the collapse and if there had been more political
will the transitioning would have most likely proved difficult as there was no

democratic past to refer to.

The poor transitioning cannot itself be blamed for all the difficulties that Russia has had
in finding its democratic path, but it is unquestionably one of the reasons. Despite there
having been significant progress since the disintegration of the Soviet Union, there are
still severe problems, most of them political. The lack of political will to deal with the
past has been a major obstacle over the years and it has not changed under president
Putin, quite the opposite.3%° President Putin has made it clear that under his presidency
the past is something to be proud of, even if the details have to be manipulated in order

for it to be possible.310

If we examine what impact the transitioning has had on the re emergence of the use of
the charge of hooliganism to silence political dissent, it is obvious that had there been a
clear cut between the Soviet past and the Russian present the use, or perhaps even the
very existence, of the hooligan charge would be questionable. When Russia joined the
Council of Europe in 1996 there had been demands by the Council regarding changes

that had to be made for the protection of human rights in order for Russia to be

308 Barahona de Brito et al, 2011, p. 284
309 Mendelson & Gerber, 2005, p.83
310 podrabinek, 2013, Soviet Forever

71



considered and accepted.3!! However, because the political will of Europe to include
Russia was so strong, Russia was accepted despite many areas of concern still
persisting. The Russian Criminal Code was amended, but the amendments mostly dealt
with economic crimes and Chapter 24 dealing with public security and in which we find

article 213 on hooliganism stayed almost entirely the same as its Soviet predecessor.31?

The charge of hooliganism had been abused heavily by the authorities during the Soviet
years, but despite this it remained untouched and ready to be used by the next regime. In
spite of Russia and the Soviet Union being different countries, Russia is none the less
the legal successor of the Soviet Union, a fact even more so evident when taking into
account how much of the legislation, despite the many changes that also took place, has

stayed intact since the years before 1991.

When it comes to the responsibility of transitional justice practices and the re-
emergence of the charge of hooliganism it is not only the practical possibility of
Russian citizens being charged with this quintessential Soviet charge which had been a
political tool used by the authorities over the years. If it was not for the poor efforts to
create a collective memory of the Soviet past which condemns the human rights
violations that took place, the society could not be manipulated with the same tools that
were used by the previous regimes to the same extent. Because the authorities have ever
since the collapse in 1991 emphasised the nostalgic aspect to their past, they have
managed to create a collective memory for the Russian society which instead of
condemning the Soviet past, looks back at it with a sense of nostalgia.313 This has
enabled Putin to use the charge of hooliganism, used so heavily in the past to create
boundaries for acceptable behaviour for the Soviet man, to appeal once again to the old
notion of a strong collective society in which the norms must be carefully protected
from misbehaviour and deviancy by defining those who try to defy the authority as

hooligans; once enemies of the Soviet society and now enemies of the Russian society.
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The wording of the charge of hooliganism is also an issue which should be examined in
order to conclude whether it is in accordance with international law. Article 213 does
strike as being quite vague, deemed a problem by international law, as laws which could
be used with the aim of restricting free speech need to be clear and easy to understand
and the limits need to be clearly defined in order for individuals to comprehend what
kind of behaviour is and is not allowed under that specific article. When examining the
article on hooliganism in the Russian criminal code it is obvious that it is difficult to
understand the boundaries of it and it comes across as a convenient charge to use as it

can cover a whole range of crimes due to its vague definition.

2.8. The Application of Article 213 and its Legality with regards to International
Legal Standards

I will now move on to examine the modern hooliganism cases in more detail in order to
establish how the way that the Russian authorities have applied the hooliganism charge

complies to international legal standards that Russia is applicable to.

As has been demonstrated, the hooliganism charge first emerged in modern day Russia,
with the similar intent to silence political opposition as during the Soviet years, around

the time of Putin's re-election in 2012.

All the cases discussed in this research were media stunts, performed with the
intention of gaining attention for their political cause. None of the acts could be
described as very serious as such. They did not pose as a threat to anyone else, nor did
they destroy any property. They can all, however, be interpreted as humiliating acts,
acts that were made not only in order to gain attention for the political wrongs that they
were fighting, but also with the intent to humiliate the authorities, clearly not highly
appreciated, especially not by a figure of authority, such as president Putin, who entirely
relies on the societies admiration of him as a strong leader and a very masculine and

protective father figure. Public humiliation does not fit well in this strategy of rule
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2.8.1. Petr Pavlensky

The act or performance which Pavlensky performed that day on the Red Square was a
solitary and peaceful action. He simply placed himself naked on the ground and nailed
his scrotum to the ground and stayed there, sitting. When he was removed and detained
but released without charges pressed against him, this was done without any resistance
by him.314 In an interview Pavlensky informed that he first received of the charges
against him from the Interfax news agency and only then from his lawyer.315 This
clearly implies that the media attention that the performance got after Pavlensky had
been detained and released had impacted the investigations against him and the pressure
to charge him with something in order to make clear that his behaviour was
inappropriate was deemed as necessary. By charging Pavlensky with hooliganism
charges, which at it's worst could mean 7 years in prison, but not even informing him
directly, but rather letting the press get the information first and making no efforts in
detaining him or even restricting his right to leave the country, points at the main reason
of him being charged: to warn other dissidents of what they have to fear if they
participate in something similar, rather than actually punishing him. Considering that
the charges against Paviensky were also dropped confirms that the process of charging

him was deemed necessary for the authorities to react in order to set an example.

The performance by Pavlensky was a clear example of a political speech act, where
Paviensky through artistic means wanted to demonstrate and express his opinion on, as
he has explained, the corruptness of the authorities and the passiveness of the society.
316 The fact that he was removed from the Red Square and detained was not very
surprising or shocking. Most state authorities in Europe would probably have done the
same. The hooliganism charges brought against him is, however, problematic, as they
must be interpreted as much too severe in comparison to the act and implies that the

whole case can have been fabricated. Pavlensky himself has chosen to see the charges
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as part of his performance, only highlighting the message and legitimising his

criticism.317

As discussed above, according to international law protecting the right to freedom of
expression, there is not much room for limitation by the state when it comes to political
speech, speech that adds to the public political debate and therefore seen as essential to
the proper functioning of a democratic state. International law also does not allow for
restrictions by the state used in order to silence further individuals from speaking freely
in the future. According to both article 10 of the ECHR and article 19 of the ICCPR,
many different forms of expression are allowed, including artistic forms, such as the
performance by Pavilensky referred to above. The law further emphasises that even
speech or acts that provoke should be allowed. The law does also set limitations. In this
particular case it could be argued that what Paviensky did was morally offensive as he
was naked in a public space. However, as it was part of a performance and a political
speech act, which is given very little room for restrictions, it would never the less be
very difficult to argue. By charging Pavlensky with hooliganism, even if the charges
against him were dropped, his rights to free speech were violated, as this could be
interpreted as persuading him from not speaking freely or demonstrating his opinions in
the future. By stigmatizing Pavilensky and by pointing him out as an outsider of the
Russian society, which values collectivism over individualism, with the hooliganism
charge the authorities also violated the right to freedom of expression in general, as it
functioned as a silencing method for the society over all. The performance also brings to
mind another act on the Red Square, when Mathias Rust was arrested and charged with
hooliganism when he landed his plane on the square in 1987.318 Both acts have an aura
of humiliation about them for the authorities, or at least it is likely that the authorities
interpret it that way. They both performed acts on the countries main square, which is
loaded with symbolism of Russia as a great power and both acts openly defied that
power. The Russian authorities react to critique today in the same way as 30 years ago,
by turning the attention away from the political message that the acts are trying to

portray and instead putting the focus on the actors and portraying them as hooligans,
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outsiders in the Russian society, that show disrespect for the authorities, to societal

norms, and therefore need to be punished.
2.8.2. Arctic 30

Another case which gained significant attention internationally and in which the
defendants were also charged with hooliganism was the so called Arctic 30 case,
already referred to above. The quite rash way in which the charges were changed from
piracy to hooliganism demonstrates in my opinion the want and need of the Russian
authorities to charge the defendants with  at least something’ once the piracy charges
were dropped. That even the hooliganism charges were eventually dropped makes it
difficult not to wonder whether the charges against them were not in fact fabricated
from the beginning in order to set an example of what not to do and how not to behave
by the authorities. There seems to be a similar pattern to the Pavlensky case in the sense
that the hooliganism charge was in neither of the cases something that the accused were
immediately charged with but rather something that after some time, and after extensive
media coverage and attention, were applied to both cases. That neither of the cases
actually lead to a sentence strengthens the argument that the charges were fabricated
and hooliganism was used because it is broad and easy to apply and hold certain
symbolism to the Russian society which can be easily taken advantage of when the

authorities want to deem something unacceptable behaviour.

According to Greenpeace international and the individuals themselves they were
stopped from demonstarting by masked men in balaclavas firing warning shots with
automatic weapons.31® On September 19th all 30 individuals are seized by FSB agents
as they boarded the Greenpeace ship, a boarding which has generally been accepted as
illegal according to international law as the Arctic Sunrise was in fact not in Russian

waters during the boarding of the agents but in international. 320

According to international legal standards, article 10 of the ECHR and article 19 of the
ICCPR protecting the right to freedom of expression, peaceful protesting is allowed
and should be protected. It is also specifically emphasised that if the speech is seen as

valuable for the public debate it is protected to an even greater extent. If the protest
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would have been interpreted as a threat to security then under international law the
authorities would have had the right to remove and charge the individuals. Or had the
message that was being portrayed through the demonstration been proven to have
caused moral damage or had it been interpreted as hate speech there could have been a
possibility by the state to restrict it as these are instances were the law allows for state
interference to a certain degree. However, this was an example of a peaceful protest in
which the message could be deemed as very important for the public debate and
therefore to the level of democracy of the state and court decisions and interpretations
all confirm that when it comes to political speech and even if the speech is performed in

an alternative way, states are allowed very little possibility for restrictions.

On September 25th president Putin stated in a speech at the plenary session of the third
international Arctic forum that the individuals held in custody and charged with piracy
"...were obviously not pirates..." but went on to state that publicity stunts like the Arctic
30 stunt were to be seen as threats to lives' and peoples health, although he did not
expand on exactly whose lives and health could have been harmed by the hanging of
banners on the side of a rig structure.21 None the less, on October 23rd Greenpeace was
told in an oral hearing that the piracy charges against the accused are dropped and

instead they were to be replaced with charges of hooliganism. 322

Despite the hooliganism charges being less severe than the prior piracy charges they
were generally deemed entirely disproportionate to the act. In relation to the changed
charges the European Parliament issued a statement on October 24th in which it read
that in addition to the charges being disproportionate they could also be "...seen as a

threat to democracy, freedom of expression and freedom of demonstration...".323

The Arctic case became one of the most media attention grabbing cases of those months
in the autumn of 2013 and it would be difficult not to take that into account when
analysing; why were the 30 peaceful protesters who were first charged with piracy, but
once they were deemed as too severe, were charged with the, albeit less severe, much
more ambiguous and broad charge of hooliganism. This also underscores that, due to

the media attention, it would have been impossible for the Russian authorities to simply
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drop the piracy charges and letting the accused go free, as this would have implied that
the authorities were wrong and that the accused were in fact not guilty of any crime.
Such a procedure would have made the Russian authorities look incapable, something
that a strong regime would rather not be identified as. Hooliganism was a convenient
and quick tool to maintain the reputation of the authorities in the media and to
stigmatise the accused by portraying them as the worst kind of threats to Russian

society: hooligans.
2.8.3. Pussy Riot

The intent of the performance of Pussy Riot during their performance in Moscow's
Christ the Saviour Cathedral was, according to the women, to bring attention to the
Orthodox Patriarch's call, which asked all believers to vote for Putin in the upcoming
presidential elections. They defied the accusations of purposely offending the Orthodox
believers with their performance and claimed that their song was not, "...motivated by

hatred for Russian Orthodoxy...".324

The young women were detained in early March 2012, after a complaint had been
lodged by the acting director of the Christ the Saviour Cathedral fund three days after
the attempted performance by Pussy Riot.325 After several extensions to their detention,
they finally went to trial on July 20th, over four months after their initial arrest. On
August 17th, two of the women - the third participant released earlier as she was seen as
not having participated in the act to the same extent - were sentenced to two years in

prison.326

The performance that the women had tried to act out in the Cathedral had clear political
intentions, according to themselves, evident in the wording of the song and the

circumstances under which it was performed. The presidential elections in March 2012
had stirred unconventionally much opposition in the Russian society and many people
openly expressed their frustration with what was considered to be a pre-arranged result,

when Putin was elected. This was not the first time that Pussy Riot demonstrated
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political disbelief 327 and critique which should also be taken into account when
debating whether their performance was politically motivated or not and the wording of
the song repeatedly refers to president Putin and his regime in a critical tone,
emphasising the political message of the performance.28 This was, however, strongly
opposed by the prosecution who maintained that the political message of the song was
simply a pretence for religious hatred that the women trying to convey through their

performance.32°

By entering a part of the Cathedral which is considered holy, and to which women are
according to Orthodox traditions and beliefs, not allowed, the women were also
protesting against the discrimination of women when they decided to perform in this
specific part of the church. The women claimed that their words were not meant to
offend Orthodox believers in any way. One of the accused, Nadia Tolokonnikova,
admitted to making a mistake by taking a political performance into the Cathedral, but
insisted in her statement that "...the ethical and legal aspects of our case must be

separated from each other..." 330

What the women and their lawyers claimed was, that while they could admit to having
made a mistake in the choice of venue, the hooliganism charges against them were still
entirely disproportionate to the act performed and that by charging them with
hooliganism motivated by religious hatred for a political demonstration, they were
violating their right to freedom of expression and de-politicising the case. When the
women took the case to the European Court of Human Rights they claimed that the
detention and conviction had "...amounted to a gross, unjustifiable and disproportionate

interference with their freedom of expression..." 331

It is an undeniable fact that a performance such as the one in the Cathedral by Pussy
Riot would most likely create a stir in most countries. It is also very likely that some
believers would find the act offensive in almost all countries, especially since the actors

were women and they performed in a place where women are traditionally not allowed.
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What the women and their lawyers claimed and have claimed since, is that the political
message of the performance was entirely ignored and the charges against them, as well
as their sentences, were significantly disproportionate to the act performed and that

international law is very clear on the point, that when it comes to political speech, the

states have much less room for limitations.332

However, it is a fact that states are allowed a certain margin of appreciation when it
comes to interpreting international law. In the Pussy Riot case, the margin of
appreciation would be regarding the claimed distress, that the witnesses had been
succumbed to by the performance in the cathedral and the damage that it might have
caused. The margin of appreciation that states are allowed must, however, be exercised
in a way which does not result in abuse of the allowed discretion.333 As it is quite
evident that the performance by Pussy Riot was a political critique considering the
context, the upcoming presidential elections and the past political stunts that the group
had participated in before, as well as the lyrics of the song performed, the alleged
religious hatred is likely to have been a pretence for the legal arrest and punishment of
the women. By arresting, charging and sentencing the women to prison for their act, the
authorities used legal means to justify their arbitrary punishment. By de-politicising
their performance and instead claiming religious hatred, the authorities were able to
avoid the sensitive subject of political critique and they were able to punish the women
by appealing to religion, which immediately makes it easier to appeal to cultural and

religious norms and the margin of appreciation that states enjoy in relation to them.

The performance by Pussy Riot was , however, a clear act of political speech. Article 19
of the ICCPR and article 10 of the ECHR, and their interpretations by courts and legal
texts, confirm that political speech enjoys significant protection and opposition speech

€ven more So.

Blasphemy laws, which hooliganism motivated by religious hatred inevitably resembles
and becomes when put in practice, are deemed as very problematic, as it gives religion

the same rights as the believer, violating international law as it creates boundaries to the
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topics allowed to be debated and thus restricts the right to freedom of expression. 334
Blasphemy laws are often abused by authorities wanting to limit free speech, as it is an
easily applicable charge and tool of repression.®3°> Hooliganism motivated by religious
hatred is in fact almost identical to a blasphemy law and it is therefore questionable
whether even the charge itself, in addition to the wording being vague and open to

abuse, is in accordance with the right to freedom of expression.

When it comes to the performance itself, international law allows for alternative
methods of demonstration and even methods which shock or offend. Many of the
witnesses in the Cathedral claimed that they had been deeply offended and shocked by
the performance because of the women's attires, short skirts and colourful balaclavas. 336
However, the claims of the women's attires being too radical seems disproportionate and
would seem to fall under the allowance of various means of artistic expression, deemed

acceptable under articles 19 and 10.

By charging the women with hooliganism motivated by religious hatred the authorities
not only stripped the women's performance of all its political meaning, but also created
a political trial as a criminal trial as was common during the Soviet years.33” A political
trial was disguised as a criminal trial and the women were not offered political status.
According to one of the accused, Nadezhda Tolokonnikova said in her closing statement

that the trial "...this poor excuse of a judicial process approaches Stalin's Troikas...".338

Similarly to the Pavlensky case and the Arctic 30 case , Pussy Riot received its fare
share of media attention. It has been the most followed case in from Russia since
Mikhail Khodorkovsky's case in early 2000.32° Like with Pavlensky and the Arctic 30,
the media attention is likely to have played its part in the subsequent hooliganism
charges. When the women were briefly detained and then set free immediately after
their attempted performance of their Punk Prayer, it took less than 15 minutes for a

tweet to appear about their performance and less than 24 hours for them to have
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uploaded their video of the performance online.34% This immediately got the attention of
journalists and cannot have gone unnoticed by the authorities for long. It is plausible
that if there had been no media attention at all after the act, the women would never
have been arrested and charged. The media attentions aggravated the authorities more
than if there had been no media attention at all. But the media was not just used by
Pussy Riot for the dissemination of their performance, it was also used by the
authorities.®*1 By publicly charging the women with hooliganism the authorities were
able to appeal to the symbolism of the outcast hooligan and use it to create a shared
enemy out of Pussy Riot. This brings to mind the hooliganism cases which were most
common during the Soviet years whenever too much change was occurring in the
society and there was a need to emphasise the societal norms. Pussy Riot can be
interpreted as the beginning of a modern hooliganism campaign, similar to those used
by Soviet rulers, which consequently continued with Arctic 30 and Pavlensky, as they
were all brutally stigmatised as outsiders and enemies in much of the state owned media
and thus have come to serve the purpose of the authorities as the common enemy of the
people and the state.342
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Conclusions

As has been argued and we have found out, the Russian crime of hooliganism, which
has been used to control individuals seen as threats to the social order over the years,

was not left in the Soviet past.

The charge, which was used arbitrarily against political dissidents amongst others
during the 60'sand 70's in the Soviet Union, is now being used against political

dissidents once again.

It was in relation to the presidential elections in 2012 that the charge re-emerged as a
tool to control political dissidents and since 2012 there have been several other
repressive tools introduced in addition to hooliganism which all stifle free speech. The
introduction of measures limiting the right to freedom of expression can be interpreted
as a response to the emerging opposition in Russia, which although still very limited,

has reached a significant enough size to create worry in the Kremlin.

The changed context in Russia since the collapse of the Soviet Union and perhaps
especially since Medvedev's presidency, when Russia was given its final push into
modernity, can also be interpreted as one of the reasons for the re-introduction of
hooliganism and other measures intending to limit free speech.

The similarities this development has with the time of the emergence with hooliganism
used against political dissidents during the Soviet era is striking. It would seem that
hooliganism, like before, is indeed a convenient tool when the Russian society is
experiencing significant change and when the authorities deem it necessary to keep the

boundaries of appropriate behaviour in increasing control by the state.

We can also draw the conclusion, that had Russia had a more successful transitioning
from its Soviet past, the charge of hooliganism would most likely have been much more
difficult to re-introduce in Russia today. Not only because of the fact that the charge
itself, which had been used as a kind of catch-all charge through out Russian history, is
very broad and vague and not in accordance with international legal standards, but had

there been more pressure from the CoE in 1996 when Russia applied for membership to
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conform the Russian Criminal Code more extensively, the charge should have been

changed so that it would be more difficult to use it arbitrarily today.343

As demonstrated abowve, the biggest impact that transitional justice practices, or the lack
of them, has had on the re-emergence on the charge of hooliganism, has more to do with
the concept of collective memory than with the actual practical issue of legal reform.
Because there have been no real attempts to create a collective memory of the Soviet
past and the human rights violations that occurred as something to learn from, in order
not to commit the same mistakes again, it has been all too easy for president Putin to
bring back elements from the past, such as hooliganism, and appeal to the same Soviet
values that rulers appealed to in the past when the charge was used to punish crimes

against society.

Today, the majority of the Russian people still look back at their past with a sense of
nostalgia and this nostalgia is easily tapped into by the authorities when they bring in

repressive methods and elements all too familiar from the past.

When we examined how the charge had been applied in the recent media attention
grabbing cases there were a few noteworthy observations made. First of all, what the
cases, similarly to the most famous hooliganism cases from the Soviet years, all had in
common was, that while none of them could be interpreted as dangerous or threatening,
they all shared an element of humiliation aimed at the authorities and they all gained

significant media attention.

In fact, in both the Pavlensky and the Pussy Riot case, it is possible that had it not been
for the extensive media attention also abroad, the charges of hooliganism against them
would never have occurred. The public opinion can be interpreted as very important for

Putin, as has been the case of Russian rulers of the past as well.

The centralisation of power which Putin enjoys relies heavily on public opinion of him
as a strong leader. Publicity stunts, which all the three hooliganism cases discussed in

this paper were, aiming at publicly criticising and in a sense humiliating the authorities,
Is interpreted as a serious threat. As a consequence, all three cases were treated entirely

disproportionately and the "crimes” which should have been punished as administrative

343 Clements, 1994, p.2

84



offences at worst, were de-politicised and turned into criminal cases, in which the

accused were portrayed as serious threats to the Russian society.

The hooliganism charge is evidently an easy way for the authorities to de-poliicise
cases, stripping away the political critique of the acts and instead turning them into
normal crimes, dealt with through criminal trials. By doing this, the authorities are
minimising the damage caused, because when the political connotations are removed
and the acts are treated as regular crimes, the accused become criminals instead of
opposition activists and thus it is justified to punish them. All the while, the authorities

are able to pretend that there is no opposition which could jeopardise their power.

The frivolity and inconsistency with which the charge has been applied in all three cases
inevitably also brings to mind a game of some kind, in which the charge of hooliganism

is simply a political tool of the authorities, easily applicable and not taken too seriously.

Petr Paviensky found out about the charges against him through the media and as
suddenly as the charges had been brought against them they were dropped. The Arctic
30 were first charged with piracy, but when the charges were deemed too severe, they
were changed and during a oral hearing the accused were suddenly informed that they
were all charged with hooliganism instead. The charges were then dropped due to an
amnesty by president Putin which was changed in order for the Arctic 30 case to fall
under the scope. While the Pussy Riot case was the one case with the most serious
consequences, the two women were none the less freed earlier due to the amnesty as

well.

This inconsistent way is typical of the authorities in Russia. President Putin is very often
keeping everyone guessing on his next moves, almost as a deliberate power strategy.

Dr. Jarno Limnell states in an article regarding Russia and the recent events in Ukraine
and why Russia has not yet made a cyber attack on Ukraine that "...There is strategic
advantage in keeping the rest of the world guessing...".344 A strategy that Putin seems to
apply to most of his endeavours these days, including the use of hooliganism for his

own political benefits.

344 Limnell, 2014, Why Hasn't Russia Released a Cyber Attack on Ukraine?
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Because of the connotations that hooliganism bears for the Russian people, it is also a
very effective tool to use in order to warn other dissidents of what would happen if they

would ever decide to take part in anything similar.

When the women of Pussy Riot were charged with hooliganism and propaganda
immediately surmised describing them as inappropriate and as outcasts and threats of
the society in the state owned media, it bore many similarities to the hooliganism
campaigns, popular during the Soviet years, as they were a way of informing the society
of what appropriate behaviour was for a Soviet citizen. Thus they were also warnings to
the society of what behaviour threatened the regime and the consequences of the
behaviour.

The modern hooliganism campaign, which begun around the 2102 elections,
culminating with the arrest of Pussy Riot, continued when both Pavlensky and the 30
individuals of the Arctic 30 case were charged with hooliganism and is an example of

the similarities that the use of the charge today has with its use in the Soviet past.

The charge of hooliganism is clearly intimately connected with the general state of the
right to freedom of expression in Russia. The gradually introduced laws and practices
mentioned earlier are all part of a closing circle, the aim of which is to intimidate and

silence opposition to the existing rule.

Hooliganism is, as has been demonstrated in this paper, a very convenient charge to use
to control inconvenient people. It is easily applicable, due to its broad and rather vague
perimeters and as it holds special meaning for the Russian society, which the
authorities are able to take advantage of due to the nostalgic collective memory of the

past.

As we have found out states are indeed allowed a certain margin of appreciation
regarding the possible limitations to the right to free speech according to international

law.345 However, despite the limits not being clearly stated it is possible by examining

345 Woods, 2006, p. 377
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the commentaries and previous cases to set certain perimeters on how far the state can

go in limiting the right.346

Having examined the three cases in this study and how they were dealt with by the
authorities it becomes clear that the Russian state crossed the line of acceptable

limitations to the right to free speech.

The right to freedom of expression is considered to be a fundamental human right and
one which is vital for the practice of other rights as well as for the functioning of a
democratic society.®*” International law also offers especially broad perimeters to acts of
political speech as it is seen as essential for the public debate and thus to democracy.348
The alternative methods that all three cases delivered their messages through are also
protected under international law as is the possibly shocking or exaggerated way that

they were presented.349

The balancing of, on the one hand the rights to free speech of the individual and on the
other hand matters of protecting other rights, are very complex issues for all states but
in this specific case it became clear after careful consideration that the Russian state had
gone too far in its restrictive measures and they can be considered as violations of both
article 10 of the ECHR and article 19 of the ICCPR.

As for practical issues of this paper, had the time and space constraints been less
constraining it would in my opinion have been very interesting to elaborate on the
analysis of how the hooliganism charge has been applied in Russia today by examining
the developments by using theory such as Emile Durkheim's Social Deviancy theory3°0
as well as sociological labelling theory351, as this could have given some more insight to
the benefits the authorities get from applying the charge arbitrarily, as well as offering
the possibility for some more general predictions of future developments.

An aspect which could be interesting for future studies on the topic could be to examine

what impact the changed context in Russia today, compared to the context during the

346 |hid

347 Jacobs and White, 2006, p. 300-344

348 The ECHR Article 10 and the ICCPR Article 19
349 General Comment No: 34

350 Encyclopeadia Britannica, Emile Durkheim

351 | abeling theory of deviance

87



Soviet years, has had on the re-emergence of restrictive measures such as hooliganism.
For example, was the amnesty that freed Pussy Riot and Arctic 30 an example of how

Putin, because of the Olympic games, felt the pressure from abroad and decided that it
was in Russia's interest to play by the international rules? One can not imagine that this
kind of pressure from abroad would have had any effect on the rulers of the Soviet

Union.

The hooliganism cases both past and present, in which the authorities applied the charge
with the intent to silence political dissent, may seem trivial as such, but judging by the
reaction of the authorities they are deemed as more threatening than they would want
the society to know. This stifling and stigmatizing of dissent through the use of the
hooliganism charge can be interpreted as a clear indication of a new 'freeze’ period for
Russia. The ‘thaw'3%2 that Russia saw during the early years of Putin's presidency and
perhaps especially during the years of Medvedev would seem to be over. Just as the last
pages of this paper was written yet another law was introduced by Putin. This time a
law that banns all swearing in all available media in Russia3>® and as we have found out

only one of several aiming at restricting free speech since 2012.

Creating these kind of restricting methods inevitably makes one understand that even
Putin himself knows that his power is not unconditional. As Nadezhda Tolokonnikova
writes in one of her columns "...When the authorities have to crack down so hard for
such small violations, it is hard to escape the conclusion that someone in our country is

very much afraid..." 354

352 Neumann, 1996, p. 141
353 BBC Newsdesk, 2014, Russian Law Bans Swearing in Arts and Media
354 Tolokonnikova, 2014, Putin is Afraid of Any real Opposition - Just Like He Was Afraid of Pussy Riot
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