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"Y a fuerza de desventuras

Tu alma es profunda y oscura”

Joan Manuel Serrat, Mediterraneo (1971)

To all those who are forced to fight for their humanity.

And to those who fight for the humanity of all.



Abstract

Since 2015 civilian search and rescue (SAR) vessels have rescued more than 175,000
people in distress on the main Mediterranean migration routes, yet the governments of
Greece, Malta and Italy have increasingly met these humanitarian efforts with criminal
prosecutions, administrative blockades and hostile legislation. Framed by the Border
Justice theory, this thesis investigates whether such measures amount to systematic state
repression and how SAR organisations and civil society have mobilised the law in
response. To map the evolving state practice and legal landscape, the research combines
doctrinal analysis of international maritime, refugee, human-rights and EU law with eight
semi-structured interviews conducted among SAR practitioners, lawyers and policy
experts. The case-study comparison reveals a common, escalating repertoire of state
repression: from smear campaigns and vessel seizures to the “closed-ports” policy, the
enactment of targeted repressive legislation, and the outsourcing of rescues to Libya and
Turkiye, measures that undermine the duty to render assistance at sea and shrink the sea’s
normative humanitarian character. In response, SAR organisations and civil society have
forged innovative litigation strategies before domestic courts, European tribunals and UN
bodies that are beginning to check abuses, clarify state obligations and reopen
humanitarian space in the Mediterranean. The findings highlight the transformative
potential of legal mobilization in re-asserting the primacy of human rights at Europe’s

maritime frontier.



Glossary

International Maritime Law: a specialized branch of public international law that
regulates the rights, duties, and jurisdiction of states and other actors in maritime contexts.
It encompasses legal norms governing navigation, safety at sea, maritime boundaries, the
exploitation of ocean resources, marine environmental protection, and the legal status of
the high seas and territorial waters. It is primarily codified in the United Nations
Convention on the Law of the Sea (UNCLOS).

International Maritime Organization (IMO): specialized agency of the United Nations
responsible for regulating shipping. Its primary purpose is to develop and maintain a
comprehensive regulatory framework for the safety, security, and environmental

performance of international shipping.

International Non-Governmental Organization (INGO): a non-profit, independent
organization operating across borders to provide humanitarian aid. In the context of
Search and Rescue (SAR) in the Mediterranean, INGOs conduct or support missions to
locate and assist migrant boats in distress at sea, often filling critical gaps in state-led
operations and advocating for the protection of human rights and maritime rescue

obligations.

Search and Rescue (SAR): operations conducted to locate and assist individuals in
distress or imminent danger. In the maritime context, SAR activities are governed by
international law, including the International Convention on Maritime Search and Rescue
(1979) and the International Convention for the Safety of Life at Sea (SOLAS, 1974),
which obligate coastal states to coordinate and provide assistance to persons in danger at
sea, regardless of their nationality, status, or the circumstances under which they are

found.

Search and Rescue Region (SRR): designated geographic area of responsibility
assigned by IMO to a coastal state for coordinating and conducting search and rescue
operations. Within this area, the assigned state is responsible for organizing the prompt
location and assistance of persons in distress at sea, ensuring effective cooperation among

maritime and aerial assets to save lives.



Push-back/pull-back: the unlawful, often collective, expulsion of foreign nationals by
state authorities at a country's border, without an individual assessment of their protection
needs, often in convenience with third-party actors. Such actions violate the principle of
non-refoulement under Human Rights and Refugee Law, which prohibit returning

individuals to a country where they may face persecution, torture, or other serious harm.

Frontex: the European Border and Coast Guard Agency responsible for coordinating
border control efforts among EU member states. In the maritime context, Frontex assists
in managing irregular migration and security at the EU’s external borders, including
through joint operations, surveillance, and support to national authorities. Its role has been
scrutinized for involvement in controversial practices, including alleged complicity in

push-back operations.

Place of Safety (POS): a location where rescue operations conclude and the safety of
rescued persons is ensured, including protection of their fundamental rights. A POS must
be capable of meeting basic human needs, ensure no further risk to life or freedom, and
typically falls under the jurisdiction of a coastal state. This obligation is established under
the International Convention on Maritime Search and Rescue (1979) and the International
Convention for the Safety of Life at Sea (SOLAS, 1974), and is interpreted in light of

human rights law, particularly the principle of non-refoulement.



Acronyms

CJEU Court of Justice of the European Union

ECCHR | European Centre for Constitutional and Human Rights
ECtHR European Court of Human Rights

ECHR European Convention on Human Rights

EU European Union

EUFRA | European Union Agency for Fundamental Rights
HRCtee | Human Rights Committee

HR Human Rights Watch

IASC Inter-Agency Standing Committee

ICC International Criminal Court

IMO International Maritime Organization

INGO International Non-Governmental Organization
LCG Libyan Coast Guard

MRCC Maritime Rescue Coordination Centre

MS Member State

MSF Medécins Sans Frontieres

MSH Mediterranea Saving Humans

POS Place of Safety

PSC Port State Control

RSA Refugee Support Aegean

SAR Search and Rescue

SMH Salvamento Maritimo Humanitario

SOLAS | Convention for the Safety of Life at Sea

SRs Special Rapporteurs

SRR Search and Rescue Region

UN United Nations

UNCLOS | United Nations Convention on the Law of the Sea




SAR INGOs mentioned (2015-2025)

Name Country Area of Vessels/aircraft | Last
operations | associated active

Emergency Greece, Eastern Unknown 2018

Response Centre international Mediterranean

International

(ERCI)

Humanitarian Switzerland Central Moonbird 2025

Pilots Initiative Mediterranean

(HPI)

Jugend Rettend Germany Central Med. luventa 2017

M.V. Louise France Central Med. Louise Michel 2025

Michel

Mare Liberum Germany Eastern Med. Mare Liberum, | 2020
Sebastian K

Médecins Sans International Eastern Med. Geo Barents, Sea- | 2024

Frontieres (MSF) Central Med. Watch 4, Vos
Prudence, Aquarius

Mediterranea Italy Central Med. Mare Jonio, Alex 2025

Saving Humans Mediterranea,
Mediterranea

Mission Lifeline Germany Central Med. Eleonore, Lifeline | 2023

Open Arms Spain Eastern Med. Open Arms, Astral, | 2025

Central Med. Golfo Azzurro

Proem-Aid Spain Eastern Med. Unknown 2017

RESQSHIP Germany Central Med. Nadir 2025

Salvamento Spain Central Med. Aita Mari 2025

Maritimo

Humanitario

(SMH)

Save the Children | International Central Med. Vos Hestia 2017

Sea-Eye Germany Central Med. Alan Kurdi, The | 2025
Sea Eye, Seefuchs,
Sea-Eye 4, Sea-Eye
5

Sea-Watch Germany Central Med. Aurora, Sea-Watch | 2025
5~ Seabird 1,
Seabird 2, Sea-
Watch 4, Sea-
Watch 3, Moonbird,
Sea-Watch 3

SOS - France Central Med. Ocean Viking, | 2025

Méditerranée Aguarius

SOS Humanity Germany Central Med. SOS Humanity 1 2025

Team Humanity Denmark, Eastern Med. Unknown 2016

Greece
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1. Introduction

1.1 Theoretical framework: Border Justice

Since 2014, and due to the ongoing displacement crisis at the southern borders of Europe,
the Mediterranean Sea has become the undesired graveyard of over 32,000 persons.?
From 2015, humanitarian civil Search and Rescue (SAR) has played a vital role in saving
lives of migrant people in the Mediterranean. However, from 2017, international non-
governmental organisations (INGOs) engaged in SAR activities face increasing
resistance and barriers imposed by EU Member States on their action. Driven by
securitization and migration control agendas, States like Greece, Malta and Italy have
engaged in practices such as pushbacks at sea, denial of aid to boats in distress, refusal to

grant disembarkation to organizations and the detention of their vessels.

This thesis analyses how Greece, Malta, and Italy, as EU coastal states, use administrative
and legal measures to repress humanitarian and civil SAR efforts, and how civil society
responds through legal mobilization. Framed by the Border Justice approach, the research
challenges traditional views of state sovereignty and border control, focusing instead on

the structural injustices and power imbalances at Europe's borders.

Border Justice, as defined by scholars like Achiume,® Costello, and Mann, sees borders
not just as territorial lines but as contested sites of human rights, legality, and violence.*
For Mann, there is too an underlying action mandate to the framework of Border Justice.
Once the issue is acknowledged, legal mobilization must be put forward to restrict
governments from using extreme violence and failing to meet their legal obligations when
enforcing border control.® loannis Kalpouzos explains than when these practices are it is

possible to deter governments from continuing them.®

! International Organization for Migration, ‘Missing Migrants Project: Mediterranean’ (2025)
https://missingmigrants.iom.int/region/mediterranean accessed 5 July 2025

% E Tendayi Achiume, ‘Migration as Decolonization’ (2019) 71 Stanford Law Review 1509, 1558

4 Cathryn Costello and Itamar Mann, ‘Border Justice: Migration and Accountability for Human Rights
Violations’ (2020) 21 German Law Journal 311, 317

® [tamar Mann, ‘Border Justice in the Age of Pandemic’ (Just Security, 2020)
https://www.justsecurity.org/72078/border-justice-in-the-age-of-pandemic/ accessed 15 May 2025

® 1hid.
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Relevant legal actors such as the European Centre for Constitutional and Human Rights
(ECCHR) apply this framework exposing how EU states prioritize deterrence and
externalization over protection, normalizing pushbacks and rightlessness, often driven by
racial profiling.” In the Mediterranean, civil society and SAR INGOs have built on Border
Justice legal strategies to challenge state repression and hold governments accountable to
international obligations, protecting the right to life, freedom from torture, and access to
asylum in territorial waters and Search and Rescue Regions (SRRs). They also defend
their rights to association, political action, and the humanitarian duty to save lives, as well

as the freedom of movement for their vessels.

This thesis examines how legal mobilization advances migrant rights and civil society
solidarity. Amid growing disregard for international law, it also calls for renewed faith in

Europe’s democratic foundations of justice, freedom, and equality.

1.2 Case study: the Mediterranean Sea, international border

1.2.1 Mixed-migration flows in the Mediterranean

The Mediterranean, Earth’s largest enclosed sea and a cultural nexus uniting 18 states
(seven in the EU), has channelled migrations for long. Since 2015, maritime flows from
Sub-Saharan Africa, North Africa, the Middle East, and Asia toward Europe have sharply

intensified.®

These growing and increasingly relevant movements are termed mixed migration due to
the diverse profiles and protection needs of those involved, ranging from refugees and
trafficking victims to unaccompanied minors, stateless persons, and vulnerable groups.
Though their reasons for migrating vary, they often follow the same routes, travel
irregularly, and share destinations.® In the Mediterranean context, their shared goal is

achieving protection and better life opportunities in the EU countries. The number of

" ECCHR, ‘Border Justice’ (2025) https://www.ecchr.eu/en/border-justice/ accessed 25 April 2025

8 Phillip Connor, ‘Number of Refugees to Europe Surges to Record 1.3 Million in 2015’ (Pew Research
Center, 2016)

® Global Migration Group and Office of the High Commissioner for Human Rights, Principles and
Guidelines, Supported by Practical Guidance, on the Human Rights Protection of Migrants in Vulnerable
Situations (2017) 15
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people who have resorted to maritime irregular migration through the Mediterranean from
2014 is higher than 2.6 million.°

Mixed-migration flows are closely linked to forced migration: typically large-scale
population movements marked by involuntariness, often driven by pressures or threats
such as armed conflict, repressive political cycles or natural disasters in their countries of
origin.* Although such displaced populations may not always fall into clearly defined
legal protection categories under EU law and the complementary domestic protection of
EU Member States (MS), they nonetheless have urgent humanitarian needs, and lack

information about protection mechanisms.*2

These individuals are frequently forced to use dangerous modes of transport, including
smugglers and other facilitators, which can expose them to exploitation, violence,
trafficking, or abuse. Throughout their journey, they often lack access to water, adequate
food, or medical care. Many spend long periods in transit countries like Turkiye, Libya
or Morocco, often in irregular and precarious conditions, without access to justice and at
risk of multiple human rights violation, such as sexual abuse, gender-based violence,
arbitrary detention, torture, border closures, denial of asylum rights, arbitrary pushbacks,
collective expulsions, violence by state authorities or non-state actors, and degrading,

cruel, or inhumane reception conditions.™

The Mediterranean Sea is often the final barrier to cross before reaching European soil;
yet, it is precisely at this stage that the risk of death becomes most acute. This is largely
due to the widespread use of unseaworthy, overcrowded boats lacking basic supplies or
life-saving equipment such as life jackets. Many times these embarkations are operated
by migrants themselves with little or none seafaring experience, requested to do so in the
last moment by the smugglers.* These factors exponentially increase the risk of losing
course, disappearances and fatal shipwrecks. Besides, in a high number of cases, both in

transit countries and the very Mediterranean Coastal Countries, many of these individuals

10 UNHCR, ‘Operational Data Portal: Europe Sea Arrivals’ (2025)
https://data.unhcr.org/en/situations/europe-sea-arrivals accessed 15 June 2025

11 Mixed Migration Centre, ‘MMC’s Understanding and Use of the Terms “Mixed Migration” and “Human
Smuggling”’ (Mixed Migration Centre, 2025)

12 1hid.

13 Global Migration Group and OHCHR (n 9) 6-7

14 Aegean Boat Report, ‘Sharp increases in arrests of what Greek authorities call “Migrant Smugglers™
(2024) https://aegeanboatreport.com/2024/12/17/sharp-increases-in-arrests-of-what-greek-authorities-call-
migrant-smugglers/ accessed 27 June 2025
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are often denied humanitarian assistance, as service provision is not clearly separated

from immigration law enforcement.®®

In the European shore, Greece, Malta and Italy are, together with Spain and Cyprus,
among the countries experiencing the Mediterranean mixed-migration flows with most

intensity.
1.2.2 The main migration routes in the Mediterranean

Mixed-migration flows have been identified in different areas in the Mediterranean,
mostly depending on the country of origin of the migrants, the destination of the flows,
the circumstances of departure and the ability to cross the transit countries. For the

purpose of this research, they are divided in Eastern, Central and Western Mediterranean.

In the Eastern Mediterranean, the main route since 2015 has been the crossing in the North
Aegean Sea, between the Turkish mainland and the Greek islands of Lesvos, Samos,
Chios and the other Dodecanese islands. Numbers were very high in 2015 (over 800,000)
16 and 2016 (over 170,000)'7, leading to the creation of multiple refugee camps and
hotspots in the islands. Currently, the number of arrivals remains high (12,911 people by
mid-2025). So far more than 1,274,892 people have taken this route to Europe since 2015
and at least 3,041 have lost their lives.'® Despite the danger of the journey and the risks
of being detained and deported by Greek authorities, this remains a popular route due to
the close geographical proximity of the Greek Aegean islands to Turkiye, allowing sailing

times of in some cases less than 2 hours.*®

Because crossings from Syria and Lebanon to Cyprus are sparse?® and there are no SAR

INGO present in the region, Cyprus is excluded from this study.

The situation is most extreme in the central Mediterranean, where vast stretches of high

seas between Italy, Malta, Tunisia and Libya are crossed daily by people in precarious

15 Global Migration Group and OHCHR (n 9) 6-7

16 UNHCR, ‘Over one million sea arrivals reach Europe in 2015’ (2015)
https://www.unhcr.org/news/stories/over-one-million-sea-arrivals-reach-europe-2015 accessed 2 May
2025

T UNHCR (n 10)

18 1hid.

19 ABR (n 14)

20 Julia Litzkow, ‘Cyprus’ migration dilemma: hardline measures, regional conflict and rising pressures’
(MMC, 2024).
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boats. Unlike the Eastern Mediterranean route, sailing can take up to five days in dramatic
weather conditions, without food and drink. Often, migrants have no knowledge of
navigation and they do not know how to swim.?! In 2023 there were 212,100 reported
attempts by migrants to cross the central Mediterranean, of which only 150,300 arrived
to Italy and 400 to Malta.?? 1,908 people were reported dead and missing.?® In 2024 the
number of arrivals went down to 66,617 in Italy and 238 in Malta, but the number of
victims remained high in 1,172.2* For 2025, the tendency continues low with 23,004
arrivals to Italy and 28 to Malta.?® So far at least 114 people have lost their lives in 2025

in the Central Mediterranean route.?®

Finally, the Western Mediterranean context presents smaller flows towards Spain, mostly
departing from Algeria and Morocco. The United Nations High Commissioner for
Refugees (UNHCR) has reported 6,150 crossing on this route in 2025 so far.?” Although
Spanish authorities conduct SAR operations, shipwrecks and tragic events continue to
occur.? Given the absence of SAR INGOs present in the area, Spain is not included in

this research either.
1.2.3 Death in the Mediterranean

The Mediterranean Sea has in the 21st century become one of the deadliest migration
routes in the world. According to data from the International Organization for Migration
(I0M) and the UNHCR, over 2.65 million sea crossings were recorded between 2015 and
May 2025, with 28,741 people reported dead or missing, representing a mortality rate of
1.1% across the decade.?® Since records began in 2014, 32,230 people have lost their lives

while migrating across the Mediterranean.*

2L Charlotte Oberti, ‘Mediterranean Sea: Migrant boat departures from eastern Libya on the rise’
(InfoMigrants,  2022)  https://www.infomigrants.net/en/post/45041/mediterranean-sea-migrant-boat-
departures-from-eastern-libya-on-the-rise accessed 18 April 2025

22 UNHCR, Migrant and Refugee Movements through the Central Mediterranean Sea in 2023 (2023) 1
23 UNHCR (n 10)

24 |bid.

2 |bid.

% 10OM (n 1)

2T UNHCR (n 10)

28 Amnesty International, ‘Spain/Morocco: a tragedy at the border’ (2015)
https://www.amnesty.org/en/latest/campaigns/2015/02/spain-morocco-a-tragedy-at-the-border/ accessed
21 April 2025

29 See Figure 1

0 I0M (n 1)
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As shown in Figure 1, in 2015, the number of recorded crossings peaked at over one
million (1,032,408), driven by conflict in Syria.3! Remarkably, the mortality rate that year

was relatively low at 0.4%. However, this trend would not last.

Beginning in 2016, there was a dramatic shift. Although total crossings dropped sharply,
to 363,123, the number of deaths rose to 5,136, and the mortality rate tripled to 1.4%.
This marked the beginning of a persistent pattern: despite fluctuating numbers of arrivals,
the proportion of people dying at sea has remained consistently above 1%, reaching a
peak of 2.0% in 2018. Academic studies and INGO reports have linked this increase to a
host of factors, notably the criminalisation of SAR operations, which, rather than

deterring departures, increased the likelihood of fatalities.

The last decade has been punctuated by shipwrecks in the Mediterranean and European
shores. One of the most devastating occurred on April 18, 2015, when a fishing boat
carrying up to 1,100 people capsized off the Libyan coast. Only 28 survived.®® On
February 26, a wooden boat carrying around 200 people broke apart near Cutro (Calabria,
Italy), resulting in 94 confirmed deaths, including at least 35 children.®* Just months later,
on June 14, the trawler Adriana, carrying between 500 and 750 people, sank near Pylos
(Greece). Only 104 people were rescued; 82 bodies were recovered, and over 500 people
are presumed dead. 3 Investigations suggest that the Greek coastguard may have
contributed to the capsizing by attempting to tow the vessel, and a judicial inquiry found
breaches of maritime regulations.®® Shipwrecks continue to occur regularly in both the

Eastern and Central Mediterranean. In April 2025, at least 12 migrants died off the coasts

31 UNHCR (n 10)

32 |sabella Lloyd-Damnjanovic, ‘Criminalization of Search-and-Rescue Operations in the Mediterranean
Has Been Accompanied by Rising Migrant Death Rate’ (Migration Information Source, Migration Policy
Institute, 2020) 2.

3 SOS Meéditerranée, ‘10 Years Later: The Mediterranean’s Deadliest Shipwreck’ (2025)
https://www.sosmediterranee.org/migrants-deadly-shipwreck-mediterranean-2015/ accessed 6 May 2025
3 MSF, ‘Cutro shipwreck: joint statement by 10 NGOs to prevent further deaths at sea’ (2025)
https://searchandrescue.msf.org/news/cutro-shipwreck-joint-statement-by-10-ngos-to-prevent-further-
deaths-at-sea.html accessed 16 April 2025

% HRW, “‘Greece: 6 Months On, No Justice for Pylos Shipwreck’ (2023)
https://www.hrw.org/news/2023/12/14/greece-6-months-no-justice-pylos-shipwreck accessed 16 April
2025

% Renée Maltezou, ‘Greek inquiry into 2023 migrant shipwreck finds coastguard breached maritime rules’
(Reuters, 14 February 2025) https://www.reuters.com/world/europe/greek-inquiry-into-2023-migrant-
shipwreck-finds-coastguard-breached-maritime-2025-02-14/ accessed 16 April 2025
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of Lesvos.®” In June 2025, around 60 people went missing after two boats sank off the

coast of Libya.*

Major actors such as Human Rights Watch (HRW)3 and Médecins Sans Frontiéres
(MSF),*° have repeatedly condemned the ongoing violations of the right to life and the
erosion of guarantees for access to protection and asylum, which European states are
obligated to uphold under international law. These organizations have documented
systematic failures in SAR operations and denounced policies that prioritize deterrence
over human safety. Between 2014 and 2020, nearly half of the more than 38,000 global
migrant deaths and disappearances occurred in the Mediterranean, with 82% in the
Central Mediterranean alone.** Despite fewer overall crossings, after 2020 the lethality
of the route remained high. While it is challenging to establish direct causality,
humanitarian organizations strongly correlate these deaths with EU and State policies
restricting INGO rescue operations.*? Experts like Eugenio Cusumano have emphasized
that, given the rising number of migrant deaths, the Mediterranean has become the
scenario of a humanitarian emergency. In this context, the establishment of a coordinated,
well-resourced SAR system is a legal and moral imperative to safeguarding human life

and dignity.*3

87 StoNisi, ‘Tovg éotethav  pe mhwtd  @épetpo  oto  Odvoto’  (StoNisi,  2025)
https://wwwv.stonisi.gr/post/89953/toys-esteilan-me-plwto-feretro-sto-thanato-video accessed 16 April
2025

% Agenzia Nova, ‘Migranti: almeno 60 dispersi in due naufragi nel Mediterraneo centrale’ (2025)
https://www.agenzianova.com/news/migranti-almeno-60-dispersi-in-due-naufragi-nel-mediterraneo-
centrale/ accessed 29 June 2025

39 HRW, The Mediterranean Migration Crisis: Why People Flee, What the EU Should Do (2015)

40 MSF, Deadly Manoeuvres: Obstruction and Violence in the Central Mediterranean (2025)

41 Lloyd-Damnjanovic (n 32) 2

42 |bid.

“3 Eugenio Cusumano, ‘The sea as humanitarian space: Non-governmental search and rescue dilemmas on
the Central Mediterranean migratory route’ (2018) 3 Mediterranean Politics 387, 389.
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vear | R ings® | and disappeared peoplers | Mortality rate (6)
2015 1.032.408 4.055 0,4
2016 363.123 5.136 1,4
2017 184.000 3.139 1,7
2018 116.644 2.337 2,0
2019 102.431 1.885 1,8
2020 88.149 1.450 1,6
2021 117.496 2.048 1,7
2022 152.540 2.411 1,6
2023 263.048 3.155 1,2
2024 188.988 2.476 1,3
2025 (May) 43.259 649 1,5
Totals 2.652.086 28.741 11

Figure 1: Number of dead and missing migrant people in the Mediterranean (2015-2025)

1.2.4 State abdication and the criminalisation of migration and humanitarian

assistance in the Mediterranean

Before 2014, EU MS adopted a humanitarian approach to maritime migration, anchored
in obligations under international law. Italy’s Operation Mare Nostrum exemplified this
commitment, rescuing over 156,000 people in one year and effectively reducing deaths

at sea.*” However, this state-led SAR strategy was short-lived.

With the 2015 peak in maritime arrivals, the EU shifted from state responsibility in SAR
to a securitized, enforcement-centric border management approach. Mare Nostrum was
replaced by Frontex's Operation Triton and the EU Naval Force’s Operation Sophia,
neither of which had a specific SAR mandate. The limitations of these operations,
combined with an emphasis on surveillance and anti-smuggling efforts, drastically
curtailed SAR capacity and made sea crossings more perilous. This withdrawal from SAR

responsibilities had lethal consequences: by 2019, one in 21 migrants died attempting the

4 UNHCR (n 10)

4 10M (n 1)

46 Mortality rate = deaths and disappearances =+ total attempted crossings

47 Eugenio Cusumano and James Pattison, ‘The non-governmental provision of search and
rescue in the Mediterranean and the abdication of state responsibility’ (2018) 31 Cambridge
Review of International Affairs 53, 2
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Central Mediterranean crossing, more than double the mortality rate in 2015.#¢ Cusumano

and Pattison identified in this period the “state abdication on SAR”.

As EU MS retreated from direct SAR responsibilities, European organisations and INGOs
such as MSF, Open Arms, Sea-Watch, Sea-Eye or SOS Humanity stepped in. Many of
these organisations were born during this period from civil-society initiatives, then
growing to become key humanitarian actors in the Mediterranean. From 2015 to 2016,
the number of INGO rescue vessels tripled; by 2017, INGOs were responsible for 38%
of all rescues.> Since 2015, non-governmental rescue ships have provided humanitarian
emergency assistance in the central Mediterranean. By April 2025, the “civil fleet”,
consisting of 15 rescue vessels, 7 sailing ships, and 4 reconnaissance airplanes, had been

involved in rescuing 175,595 people.>*

Their growing role in SAR was met not with support but with increasing legal and
political hostility. Beginning in 2015, and intensifying thereafter, EU member states
began actively criminalizing these humanitarian actors: INGO vessels were seized, and
crew members were prosecuted for alleged facilitation of illegal immigration. Between
2017 and mid-2020, at least 17 INGO ships were entangled in legal proceedings and over

40 criminal investigations against the organisations were launched.>

Based on both the actions and public statements of State officials, the State obstruction
of SAR operations appears to be driven by two main factors: first, the persistent, though
widely debunked, myth that INGO-led SAR efforts act as a pull factor for irregular
migration;> and second, the role of civil society actors in SAR, whose presence at sea
enables them to bear witness to and denounce State inaction and violations of
international law. ®* Faced with the inability to substantiate the pull-factor claim,
governments have shifted strategies, increasingly resorting to the criminalisation of

humanitarian organisations. The dominant political narratives have redefined as criminal

48 Lloyd-Damnjanovic (n 32) 3-4

49 Cusumano and Pattison (n 47) 71

%0 Lloyd-Damnjanovic (n 32) 4

°1 Sea-Eye, ‘175,000 Lives Saved — A Decade of Civil Search and Rescue in the Central Mediterranean’
(2025) https://sea-eye.org/en/175000-lives-saved-a-decade-of-civil-search-and-rescue-in-the-central-
mediterranean/ accessed 20 June 2025

%2 Lloyd-Damnjanovic (n 32) 6-7

%3 Neil Graffin, Matt Howard and Joanne Vincett, ‘Criminalisation and Control: Mediterranean Maritime
Search and Rescue Workers’ Perceptions of Uses of Law’ (2025) 00 Refugee Survey Quarterly 1, 7.

% Eleanor Gordon and Henrik Kjellmo Larsen, ‘““Sea of blood”: the intended and unintended effects of
criminalising humanitarian volunteers assisting migrants in distress at sea’ (2020) 46 Disasters 3, 17.
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acts what were previously cooperative or complementary rescue efforts. These discourses
portray rescue crews and individuals piloting migrant vessels not as life-savers, but as
smugglers complicit in facilitating irregular migration, thus erasing the humanitarian

imperative and legal obligations to prevent deaths at sea. *°

One often-overlooked fact in media and political discourse is that humanitarian
organisations currently account for only 10-20% of rescues.®® The vast majority, up to
80%, are carried out by State authorities. Yet coastguard operations receive far less media
coverage and face none of the policy restrictions imposed on INGOs. Their vessels
routinely disembark at southern ports with hotspot facilities. As SOS Humanity notes,
this indicates that States continues to recognise their duty to rescue, as long as they retain

control.®’

The humanitarian impact of this obstruction has been profound. Both activists and
scholars have framed it as deliberate state repression;>® INGOs and human rights experts
have condemned these policies as deadly and ethically untenable. MSF explicitly accused

the EU MS of "actively sabotaging attempts to save lives".>®

In sum, the retreat of EU MS from their SAR obligations, combined with the
criminalisation of humanitarian actors, has coincided with, and arguably contributed to,
a sharp increase in migrant deaths along the Eastern and Central Mediterranean routes.
This pattern reveals not only a moral and legal abdication, but also a broader deterrence
strategy that instrumentalises danger, where the cost of migration is increasingly paid in

human lives. Greece, Malta, and Italy stand out as critical case studies for this thesis.

% Eleanor Paynter, ‘Rescue amid shifting politics in the Central Mediterranean’ (Forced Migration Review,
2025) https://www.fmreview.org/dangerous-journeys/paynter/ accessed 19 June 2025

% There are no SAR INGOs present in the Eastern Mediterranean since 2022

57 Paynter (n 55)

%8 Federico Alagna and Eugenio Cusumano, ‘Against the Tide: The Counter-Repression Strategies of Sea
Rescue Organizations in the Mediterranean’ (2024) 709 Annals of the American Academy of Political and
Social Science 105, 106

%9 MSF, Deadly Manoeuvres (n 40) 7
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1.2 Research questions, methodology and limitations

This thesis analyses the conflict between international and European law, and the
obstruction practices of Greece, Malta and Italy as EU Member States, and existing legal

responses through the following questions.
1.2.1 Research Questions

1. How do Greek, Maltese, Italian and European authorities obstruct SAR

humanitarian operations?

- Can this obstruction be categorised as State repression?
- Howdo Greek, Maltese, Italian and European practices and migration policies

interact with international law in regulating SAR operations?

2. How do SAR INGOs and other civil society actors react to State repression and

which legal means do they use to challenge it?
1.2.2 Methodology

This research adopts an interdisciplinary approach, combining legal-analytical and
empirical social sciences methods. It consists of, first, a doctrinal legal analysis, which
examines international treaties, EU law, national laws governing SAR operations, and
relevant case law; and empirical research, which involves conducting semi-structured
interviews with SAR actors, legal experts, and political analysts to document repression

practices and legal responses.

Eight semi-structured interviews with key informants were conducted, offering critical
insights into the legal, political, and humanitarian aspects of SAR operations in the
Mediterranean. Interviewees included lawyers, legal experts, Advocacy managers and
Heads of Mission at SAR INGOs, a professor of political sciences in Italy, and a board
member of a SAR INGO. One participant is also a defendant in a criminal case concerning

the alleged criminalisation of humanitarian SAR activities in Greece.

All eight interviews with key informants were audio-recorded and transcribed verbatim

by the researcher, with participants’ prior consent. Consent forms were signed for each
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interview, outlining the study aims, voluntary participation, the right to withdraw at any
time, and how data, including transcripts, would be used, stored, and anonymised upon
request. A copy of the consent form and a sample interview guide are included in the
Annex (7.1).

Later, the research draws on the comparative analysis of State repression and legal
responses in Greece, Malta, and Italy using data from interviews, reports, news sources,
and academic literature. In addition, it involves empirical and doctrinal analysis of
litigation efforts, reviewing past and ongoing cases before domestic courts, the Court of
Justice of the European Union (CJEU), the European Court of Human Rights (ECtHR),
the UN Special Rapporteurs (SRs), the Human Rights Committee (HRCtee), and the

International Criminal Court (ICC).
1.2.3 Research limitations

This research faced several limitations. First, the researcher does not possess a formal
legal background and addressed a broad scope spanning multiple legal systems,
jurisdictions, and the high seas. Language barriers complicated access to legal and media
sources, while time constraints limited engagement with a fast-evolving legal field and
restricted opportunities for interviews, particularly with State actors. Additionally,
literature on the topic remains scarce, with no focused studies on legal responses and the
most recent update on criminalisation cases by the EU Fundamental Rights Agency
(EUFRA) was published only in late June 2025.
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2. Legal Framework: the (high) Seas as a Humanitarian
Space?

2.1 The Humanitarian Space: definition and evolution

The humanitarian space is a political-legal concept referring to the operational
environments where humanitarian action can be delivered without subordination to
military, political, or economic agendas.®* As Cusumano emphasizes, it encompasses
both a physical domain and a symbolic sphere in which humanitarian actors are able to
operate in alignment with the core principles of humanity, neutrality, impartiality, and
independence. This space is safeguarded by an explicit legal framework, often rooted in
international and customary law that enshrines fundamental rights such as the right to life
and the prohibition of torture and ill-treatment.

Historically, the humanitarian space has been most clearly defined by International
Humanitarian Law, especially the Geneva Conventions.®® However, over the past two
decades, humanitarian contexts have become more complex, involving newer actors and
evolving crises, such as violence outside armed conflict, disasters in fragile settings, and
mixed migration flows through high-risk zones.®” In many of these cases, legal support
for humanitarian action is limited to human rights and refugee law, often dependent on

political will.

Maritime SAR, however, offers a rare chance to reclaim humanitarian space. As
Cusumano notes, sea rescues can better uphold neutrality, impartiality, and independence,
supported by international maritime law, especially UNCLOS Article 98.% Mixed

migration flows at sea also engage refugee, EU, and domestic law protections.

However, the particularities of the context convey Itamar Mann to conversely describe
the Mediterranean as a space of “de jure rightlessness,” where migrants lack enforceable

rights due to the absence of clear duty-bearers. He highlights legal failures in areas like

8 Francisco Rey Marcos and Victor de Currea-Lugo, El debate humanitario (lcaria 2002) 25

% Nils Melzer, International Humanitarian Law: A Comprehensive Introduction (ICRC 2019) 146

87 David P Forsythe, ‘Humanitarian protection: The ICRC and the UNHCR’ (2001) 83 International Review
of the Red Cross 675, 90.

8 Cusumano (n 43) 390
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the right to life, refugee law, and maritime law, creating “legal black holes” where

obligations and protections break down.®®
2.2 The Legal Framework in the Mediterranean

The Mediterranean, like any other open sea, presents a complex multi-layered legal
framework where different jurisdictions meet over the same mass of water. Eighteen
different countries and a number international organizations cohabit on or by its waters.
At the same time, it encompasses vast expanses of international waters, or high seas,
where international law serves as the sole governing norm, coexisting with extraterritorial

jurisdictions exercised by vessels flying a national flag or offshore platforms.

2.2.1 International Law

A) International Maritime Law

The International Maritime Law is the framework of international treaties, agreements,
and customary international law governing the open seas and its relation with national
seas. Its core lies currently in the 1982 United Nations Convention on the Law of the Sea
(UNCLOS), which was pre-existed by customary maritime law and the 1958 Geneva

Conventions on the Law of the Sea.

The International Maritime Organization (IMO) is a specialized agency of the United
Nations, established in 19487 with a mandate to promote safe, secure, and efficient

shipping.™
a) The United Nations Convention on the Law of the Sea (UNCLOS)

UNCLOS establishes the grid upon which the different jurisdictions are then placed,
defining the existence of territorial waters, contiguous zones, and the high seas. ’?

National and supranational jurisdictions occupy the appropriate spaces of this grid

8 Jtamar Mann, ‘The Right to Perform Rescue at Sea: Jurisprudence and Drowning’ (2020) 21 German
Law Journal 598

70 International Maritime Organization, IMO — What it is, What it Does, How it Works (2013)
https://wwwcdn.imo.org/localresources/en/About/Documents/What%20it%20is%200¢t%202013 Web.p
df accessed 9 July 2025

™ Ibid.

72 United Nations Convention on the Law of the Sea (opened for signature 10 December 1982, entered
into force 16 November 1994) 1833 UNTS 3 (UNCLOS) arts 2-4
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following both direct and functional jurisdictions, and applying in them the pertinent
elements of domestic and international law. All these jurisdictions interact under different

regimes.

Under UNCLOS, a coastal State has full sovereignty over its territorial sea, which extends
up to 12 nautical miles from the baseline.” This sovereignty includes control similar to
sovereignty over land. However, foreign vessels are allowed "innocent passage" through
these waters, provided their transit is continuous, non-threatening, and complies with
coastal State regulations. " The coastal State's authority to intervene in criminal or civil
matters aboard transiting foreign vessels is limited, except in specific situations (threats
to peace, drug trafficking, etc.)” Pursuant to Article 18, ships may stop or anchor for
navigational needs, emergencies, or to assist those in distress.”® According to Valentin J.
Schatz and Marco Fantinato, this principle is claimed by SAR NGOs as one of the key

legal grounds supporting their right to disesmbark rescued persons in a place of safety.””

Beyond the territorial sea lies the contiguous zone, extending up to 24 nautical miles.®
While not sovereign, coastal states like Italy and Malta can enforce customs, immigration,
fiscal, and health laws here.”® As Schatz and Fantinato note, this limited jurisdiction is

preventive and punitive, allowing states to address violations affecting their territory.*

The high seas lie beyond national jurisdiction, usually past 200 nautical miles® from the
baseline.8” No State can claim sovereignty.® Activities must be peaceful and follow
global rules on issues like piracy and environmental protection. 8 Vessels in the high seas
are subject to the exclusive jurisdiction of their flag state®> and flag states only must

ensure their ships meet international safety and regulatory standards.®® As noted by the

7322.2 km

7 UNCLOS (n 72) arts 17-19

S UNCLOS (n 72) arts 27-28

78 UNCLOS (n 72) art 18

" Valentin J Schatz and Marco Fantinato, ‘Post-rescue Innocent Passage by Non-governmental Search
and Rescue Vessels in the Mediterranean’ (2020) 35 International Journal of Marine and Coastal Law
740, 774.

8 44.4 km

" UNCLOS (n 72) art 33

84 Schatz and Fantinato (n 77) 773

8 370.4 km

8 UNCLOS (n 72) art 86

8 UNCLOS (n 72) art 87

8 UNCLOS (n 72) art 88

% UNCLOS (n 72) art 92

% UNCLOS (n 72) art 94
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legal experts consulted, this plays a key role in the legal challenges against detentions on

technical grounds in Italian ports.®’

Given the lack of clear state responsibility on the high seas, analysing refugee and human
rights obligations in international waters requires the establishment of functional
jurisdictions. Violeta Moreno-Lax proposes a rethinking of jurisdiction under the
European Convention on Human Rights (ECHR), adapting it to contexts of extraterritorial
migration control. Central to her argument is the shift from territorial control or physical
presence to “contactless situational control”, °® the capacity to shape outcomes through

the exercise of public authority.*®

Contactless control refers to the indirect yet decisive exercise of state authority through
intermediaries or technology, without territorial or personal presence.?® She emphasizes
how this allows states to externalize migration control while evading accountability, like
Italy’s training and equipping of the LCG, its management of SRR, and orchestration of

interceptions together.20t

Under Article 98, UNCLOS outlines essential SAR obligations for both flag and coastal
states, aimed at ensuring effective assistance to any persons in distress at sea. Shipmasters
are required to render assistance to anyone found at sea in danger. %> They must also
respond with all possible speed to reports of distress, insofar as is reasonably

practicable. %

In addition to obligations on shipmasters and flag states, Article 98(2) imposes a
complementary duty on coastal states to promote the establishment, operation, and
maintenance of an adequate and effective search and rescue service. Where appropriate,

they are also encouraged to cooperate with neighbouring states to ensure coordinated

97 Ulrich Stege (Lawyer, ASGI; Professor, University College of Turin; Legal Advisor, Sea-Eye), personal
interview, 19 June 2025

% Violeta Moreno-Lax, 'The Architecture of Functional Jurisdiction: Unpacking Contactless Control—On
Public Powers, S.S. and Others v. Italy, and the “Operational Model™ (2020) 21 German Law Journal 385,
390.

% Moreno-Lax (n 98) 392

100 Moreno-Lax (n 98) 394

101 Moreno-Lax (n 98) 401-02

102 UNCLOS (n 72) art 98(1)(a)

103 UNCLOS (n 72) art 98(1)(b)
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SAR capabilities.'%” This provision underpins the formation of regional SAR zones, also

known as SRRs.

UNCLOS also addresses port entry and departure. Article 17 permits vessels to leave
internal waters, and Article 18(1) (b) includes such movements within innocent passage.
Article 21(1) allows coastal states to adopt laws for navigational safety and to enforce

customs, immigration, and health regulations in internal waters.1%®

However, the duty to allow disembarkation of rescued persons, especially from foreign-
flagged SAR vessels, remains unclear. While UNCLOS and the SAR Convention require
disembarkation, they do not specify where it must occur. This ambiguity has led states
like Italy to deny port entry and propose returns to North Africa, raising concerns under

international law, particularly regarding non-refoulement and collective expulsion.%®
b) The International Convention for the Safety of Life at Sea (SOLAS)

The 1974 International Convention for the Safety of Life at Sea (SOLAS) sets minimum
safety standards for the construction, equipment, and operation of ships to ensure the

safety of ships and the people on board, particularly in the high seas.

In a similar way to UNCLOS, it establishes State!'® and shipmaster obligations'*! related
to the SAR of individuals in distress in Chapter V (Safety of Navigation). Additionally,
after its 2004 amendment, it also includes provisions regarding the coordination of rescue
operations and clarifies that rescued persons must be delivered to a Place of Safety (POS)

promptly, whilst limiting the assisting master’s delay.!?
¢) The International Convention on Maritime Sear and Rescue (SAR)

The 1979 International Convention on Maritime Search and Rescue (SAR Convention)
establishes similar State obligations to ensure the coordination and provision of SAR

services at sea. Its core provision is the duty to render assistance to any person in distress

107 UNCLOS (n 72) art 98(2)

108 UNCLOS (n 72) arts 17, 18 and 21

109 Schatz and Fantinato (n 77) 773

110 International Convention for the Safety of Life at Sea (adopted 1 November 1974, entered into force
25 May 1980) 1184 UNTS 278, ch V reg 15

11 SOLAS (110) ch V, reg 10

112 International Maritime Organization, Resolution MSC.153(78) (adopted 20 May 2004) ‘Amendments
to the International Convention for the Safety of Life at Sea, 1974, as amended’ reg 33 para 1-1
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at sea “regardless of the nationality or status of such a person or the circumstances in

which that person is found”.!*®

The Convention requires States to establish rescue coordination centres (RCCs) and sub-
centres ' and to organize their search and rescue regions (SRRs) through mutual
agreement.™> When distress is reported, States must take immediate and appropriate steps
to coordinate the response. 1 Furthermore, the Convention encourages interstate
cooperation, allowing rescue units from other countries to enter territorial waters for the

purpose of life-saving operations.t*’

Importantly, the SAR Convention expanded its scope in 2004 similarly to the amendment
to SOLAS, mandating that the State responsible for the relevant SRR must “exercise
primary responsibility” to ensure survivors are “disembarked from the assisting ship and
delivered to a place of safety (POS)”. It also broaden the definition of “rescue”®® to
include “retrieval, initial medical treatment, and safe delivery” heightening emphasis on
humanitarian duty. According to Anuscheh Farahat and Nora Markard, a ship cannot be
considered a POS under the Convention simply because people are no longer at

immediate risk, as it lacks adequate facilities for prolonged stays.*?°
d) The IMO Guidelines on the Treatment of Persons Rescued at Sea

The 2004 IMO Guidelines on the Treatment of Persons Rescued at Sea are non-binding
guidelines adopted to serve as a supplement to existing binding international instruments,
“providing guidance to Government and shipmasters on their humanitarian and
international law obligations”,?2 however regarded as critical in aspects as clarifying the
nature of POS.

113 International Convention on Maritime Search and Rescue (adopted 27 April 1979, entered into force 22
June 1985) 1405 UNTS 97 (SAR Convention) ch 2 para 2.1.10

114 SAR Convention (n 113) ch 2 paras 2.3.1-2.3.3

115 SAR Convention (n 113) ch 2 paras 2.1.4-2.1.7

1186 SAR Convention (n 113) ch 5 paras 5.1.1-5.3.3

117 SAR Convention (n 113) ch 3 paras 3.1.2-3.1.6

119 International Maritime Organization, Resolution MSC.155(78): Adoption of Amendments to the
International Convention on Maritime Search and Rescue, 1979, as Amended (20 May 2004) 3-4

120 Anuscheh Farahat and Nora Markard, Places of Safety in the Mediterranean: The EU’s Policy of
Outsourcing Responsibility (2020) 16

122 |nternational Maritime Organization, Resolution MSC.167(78): Guidelines on the Treatment of
Persons Rescued at Sea (adopted 20 May 2004) annex 1, 3
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According to the Guidelines, rescued persons must be afforded respect for their human
rights without discrimination, receive necessary medical care and basic needs such as
food, water, and shelter, and be protected from harm or undue restraint'?3, The Guidelines
emphasize the obligation of states and shipmasters to facilitate the prompt disembarkation
of survivors to POS, specifying this is the only location where rescue operations are
considered to terminate. Recalling the SAR Convention, a POS is “a place where the
survivors’ safety is no longer threatened and where their basic human needs (such as food,
shelter and medical needs) can be met”. Moreover, it is also a point from which survivors
can be facilitated in continuing their journey to their next or final destination.}?* The
Appendix to the guidelines recalls the prohibition of refoulement, asserting
disembarkation must be avoided in places where the lives of refugees and asylum seekers

could be at risk of persecution, torture or other serious harm.*?®

Farahat and Markard stress how, virtue to this in conjuction with EU law, EU states and
MRCCs (Maritime Rescue Coordination Centres) cannot lawfully instruct rescue ships,
state or private, to disembark people in unsafe locations with present risks of torture,

persecution, or chain refoulement.?
B) International Refugee Law

Although the 1951 Refugee Convention and its 1967 Protocol do not explicitly regulate
the rights of asylum seekers encountered on the high seas, prevailing scholarly and legal
opinion maintains that the international maritime SAR regime must be interpreted and
applied in a manner consistent with international refugee and human rights law.'?” This
interpretative approach, supported by scholars like Killian S. O’Brien and Spiridoula
Katsoni, is particularly vital in light of the increasingly mixed and complex nature of
contemporary migration flows, which often involve individuals seeking international

protection alongside other migrants.

It argues that the Refugee Convention, particularly Article 33(1) (non-refoulement) holds

extraterritorial application on the high seas when a state exercises jurisdiction over

123 Resolution MSC.167(78) (n 122) annex, para 5, 5

124 Resolution MSC.167(78) (n 122) annex, para 6, 8

125 Resolution MSC.167(78) (n 122) annex, para 6, 9

126 Farahat and Markard (n 120) 16

127 UNHCR, Legal Considerations on the Roles and Responsibilities of States in Relation to Rescue at Sea,
Non-Refoulement and Access to Asylum (2022) 1
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individuals, noting that physical control over ndividuals, such as during rescue or
interdiction, triggers state obligations. ' According to Katsoni, non-refoulement
constitutes a hybrid State obligation, incorporating positive obligations, such as actively

preventing refoulement and ensuring access to procedures with effective SAR.12°

This way, rescued individuals in the Mediterranean with a potential refugee claim are
protected by the three cardinal principles of refugee law: non-discrimination, non-
penalization and non-refoulement. Firstly, access to this protection needs to apply in equal
terms regardless of race, religion, or country of origin.’*® Second, States are prohibited
from penalizing asylum-seekers and refugees merely because they have entered a country
irregularly (as it is the case of the Mediterranean routes). 3! Following rescue,
disembarkation arrangements must not result in direct or indirect refoulement, nor hinder
access to international protection for those in need, and the transfer of individuals to
places where they face persecution, serious harm, or onward removal to such risks is

prohibited.

Non-refoulement applies even if individuals have not explicitly requested asylum, and
states must conduct an independent assessment of potential protection needs before taking
any measures that could place them at risk.*2 However, the principle of non-refoulement
often comes into tension with security regulations and the sovereign right of States to
control their borders in the face of threats such as terrorism or public health crises. In
response, the UNHCR and scholars like Seline Trevisanut contend that non-refoulement
constitutes now jus cogens, a non-derogable norm whose peremptory status should

prevail over conflicting legal obligations.!*?

The UNHCR emphasizes that disembarkation arrangements must not hinder rescued
individuals from seeking asylum or leaving a country, especially when fleeing conflict or

persecution. When rescued persons are transferred between states, the process must

128 Killian S O’Brien, ‘Refugees on the High Seas: International Refugee Law Solutions to a Law of the
Sea Problem’ (2011) 3 Goettingen Journal of International Law 715, 727-28

129 Spyridoula Katsoni, ‘Is the Obligation Not to Refoule a Positive Obligation? An Intermediate
Approach Toward the Classification Dilemma’ (2025) 25 Human Rights Law Review 1, 5

130 Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April
1954) 189 UNTS 137, art 3; and Protocol Relating to the Status of Refugees (adopted 31 January 1967,
entered into force 4 October 1967) 606 UNTS 267

181 C. Refugees (n 130) art 31

132 C. Refugees (n 130) art 33

133 Seline Trevisanut, ‘The Principle of Non-Refoulement at Sea and the Effectiveness of Asylum
Protection’ (2008) 12 Max Planck Yearbook of United Nations Law 205, 215
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ensure their right to claim asylum, access fair procedures, be treated according to
international refugee and human rights law (including protection from arbitrary

detention), and receive protection if found in need.®**

The responsibility of protecting against refoulement is therefore directly applicable to the
Flag States of State (or ‘public’) vessels, and Coastal States, including States that have
responsibility for the relevant SRR or who are otherwise coordinating, participating or

exercising effective control in a rescue response.
C) International Human Rights Law

The work of SAR INGOs at sea is firmly underpinned by key principles of international
human rights law and the State obligations emerging from them; all SAR actors
highlighted during the interviews how human rights serve as a normative roadmap to their

action.

Foremost among these is the right to life, enshrined in Article 6 of the International
Covenant on Civil and Political Rights (ICCPR), which imposes positive obligations on
states to protect life,*3 like ensuring prompt rescue and disembarkation of persons in
distress at sea. The prohibition of torture and inhuman or degrading treatment or
punishment is imposed by customary international law and reaffirmed in numerous
treaties to which European States are party, such as Article 3 of the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT),*
Articles 6, 7 and 9 of the ICCP. The principle of non-refoulement is also codified in
Article 3 of the Convention against Torture (CAT)*” and implicit in Article 7 of the
ICCPR.138

The right to freedom of association (Article 22, ICCPR), expression (Article 19), and
movement (Article 12) further protects the ability of INGOs to organize and operate SAR

missions without arbitrary restrictions.*® In fact, this is used by scholars like Mann shift

13 UNHCR (n 127) 3

135 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23
March 1976) 999 UNTS 171, art 6

136 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted
10 December 1984, entered into force 26 June 1987) 1465 UNTS 85, art 3

137 I bid.

138 ICCPR (n 135) art 7

139 |CCPR (n 135) arts 12, 19 and 22
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the founding provisions of civil SAR operations to the civil and political rights of
volunteer rescuers. He argues that while migrants may be rightless, rescuers are rights-
bearing agents whose freedoms of expression, assembly, and movement are often
infringed by state efforts to criminalize their activities.’*® Drawing on Hannah Arendt’s
theory of civil disobedience, Mann proposes that these rescue actions constitute a form
of “maritime civil disobedience.” By invoking their own rights, rescuers can catalyse the
creation of enforceable legal relationships that reattach rights to the rightless.!*! In his
opinion, that is the only way of bridging the juridical gap left by State abdication in the

Mediterranean.*2

Customary and soft law are present in the legal analysis of the Mediterranean as a
humanitarian space: Article 14 of the Universal Declaration of Human Rights enshrines
the right to access asylum, key in determining the end of the SAR operation in a POS.4
Moreover, the UN Declaration on Human Rights Defenders recognizes the right of
individuals and groups like SAR INGOs to promote and protect human rights at national
and international levels. It affirms the legitimacy of civil society actors and calls on states

to ensure their protection from obstruction, threats, or retaliation.*

Parallely, there are also provisions within the UN treaty core system requiring contracting
states to adopt legislation to establish criminal offences of people trafficking and people
smuggling for financial or material benefit, such as Articles 5 and 6 of the Palermo
Protocols to the UN Convention against Transnational Organized Crime,!* but UN
Human Rights Committee (HRCtee) has affirmed that any international law regarding
human trafficking and smuggling must be read alongside the relevant law on search and
rescue.'#® Similarly, the European Union Agency for Fundamental Rights (EUFRA) has

emphasized that efforts to combat migrant smuggling must not lead to the punishment of
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143 United Nations General Assembly, Universal Declaration of Human Rights (adopted 10 December
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individuals, including INGO workers, who provide humanitarian aid, particularly in the

context of life-saving SAR operations.’

2.2.2 European Law
A) EU Law

The dominant view on the application of EU law to SAR and disembarkation holds that
it applies only when these activities are carried out during Frontex-led operations, not
when EU MS act independently. Under this interpretation, the EU Sea Borders Regulation
obliges rescue and safe disembarkation in line with fundamental rights and non-
refoulement.2#® Yet, within this framework, Farahat and Markard argue consistently that
that under EU law, countries like Libya, Tunisia, and Egypt cannot be considered Places

of Safety (POS) due to systemic rights violations and lack of asylum systems.4°

A minority view, supported by a 2022 European Parliament report, contends that EU law,
including the EU Charter of Fundamental Rights, applies whenever a Member State acts
within its scope, such as during border patrols under the Schengen Code, even outside
Frontex missions. This would activate Charter rights like the right to life (Art. 2),**° the
ban on inhuman treatment (Art. 4), and the prohibition of refoulement (Art. 19). It also
strengthens protections for SAR INGOs, whose work supports these rights.*®! Further,
freedom of association (Art. 12) legitimizes SAR INGO activity, and any state
interference must meet strict legal standards. Rights to asylum (Art. 18) and non-
discrimination (Art. 21) also reinforce the need for fair disembarkation and access to

asylum. 2

However, The European Commission adopts an intermediary position and in its
Recommendation on cooperation among Member States concerning SAR operations

carried out by private vessels, encourages Member States to ensure rapid disembarkation

147 European Union Agency for Fundamental Rights, Search and Rescue (SAR) Operations and
Fundamental Rights — June 2025 Update (2025) 5
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Borders of the Member States of the European Union [2014] OJ L189/93, arts 4(2), 9 and 10
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of rescued people at a place of safety, where their fundamental rights are guaranteed, in

conformity with the EU Charter and the principle of non-refoulement.*>3

The Recommendation urges MS to ensure safe, rights-respecting disembarkation. If
rescue occurs in a MS’ waters, disembarkation should happen there; if on the high seas,
a third country may be considered, only if it is safe. If not, the coastal Member State must

allow disembarkation.®

Finally, Council Directive 2002/90/EC defines and criminalizes the facilitation of
unauthorised entry, transit, and residence in the EU, requiring MS to impose penalties. It
includes only a limited, optional humanitarian exception for aiding entry or transit, not
residence, and lacks a clear definition, offering weak protection for humanitarian

actors.1®®

The European Commission's 2020 guidance stresses that legally mandated acts, like
maritime rescues,'®® must not be criminalized,'®" warning that prosecuting INGOs or

volunteers undermines human rights and EU obligations.*®
B) Council of Europe Law

Similarly to the EU Charter, the European Convention on Human Rights (ECHR) protects
the right to life under Article 2. Moreover, the jurisprudence of the European Court of
Human Rights (ECtHR) has clarified that maritime pushbacks, delays, or failures to
respond to distress at sea may constitute a breach of this article if life is endangered as a
result.®® However, as will be discussed later, a central challenge to applying the ECHR
at sea lies in establishing jurisdiction under the Convention on the high seas. Determining

when a State exercises effective control, triggering its human rights obligations, remains
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search and rescue activities [2020] OJ L317/9

154 Commission Recommendation (EU) 2020/1365 (n 156) para 5

155 Council Directive 2002/90/EC of 28 November 2002 defining the facilitation of unauthorised entry,
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a contested and complex issue in extraterritorial maritime contexts, as seen recently in
S.S. and Others v. Italy.1®°

Article 3, prohibiting torture and inhuman or degrading treatment, becomes salient in
contexts where state actions, including the return or non-assistance of persons at sea, %!
lead to foreseeable exposure to ill-treatment, such as refoulement to unsafe countries like
Libya or Turkiye. The Court has held that the indirect responsibility of European states

may arise where their actions contribute to such outcomes. %

Equally relevant is Article 11, the right to freedom of assembly and association,6® which
may encompass the freedom of INGOs to organize, operate, and mobilize resources to
carry out humanitarian missions, including maritime rescue. From a rights-based
interpretation, this would imply that the impounding of vessels, the initiation of legal
proceedings, or the imposition of disproportionate administrative requirements could
amount to unjustifiable interference under this provision, unless they meet the criteria of

legality, necessity, and proportionality in a democratic society.

Also pertinent are Article 10, freedom of expression, %4 especially where INGOs
disseminate information about SAR activities or human rights violations at sea, Article
13, the right to an effective remedy,'® and Article 14, the prohibition of discrimination, ¢
reinforcing the obligation of states to ensure that affected persons and assisting entities

can challenge violations in accessible and non-discriminatory legal forums.
2.2.3 Domestic law

Most European countries did not have any specific legal framework regulating non-state
SAR operations prior to the escalation of the Mediterranean refugee crisis in the late
2010s. The emergence of large-scale maritime migration exposed the regulatory vacuum

and prompted varied responses across the region. Particularly notable is the case of Italy,

160 5.3, and Others v ltaly (dec.) (ECtHR, 2 February 2023) App No 002-14474
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which from 2017 onward enacted repressive legislation aimed at constraining the

activities of SAR INGOs. Greece has also implemented restrictive measures.
A) Greece

Greece regulates SAR domestically through Law 1844/1989, which incorporates the SAR
Convention and designates the Joint Rescue Coordination Centre in Piraeus as the
national SAR authority for the Greek SRR.” Laws 1753/1919%8 and 3922/201116°
define the Coast Guard’s responsibilities. Prior to 2021, there was no national legislation

relating to the role of SAR humanitarian INGOs.

International law applies directly in the Greek legal system with a monist approach, as
established by the Constitution of Greece. Article 28, paragraph 1, provides that the
generally accepted rules of international law, as well as international conventions once
ratified by law, become an integral part of domestic law and prevail over any contrary
provision of domestic legislation, excluding the Constitution. ¥© Consequently,
international norms hold a supra-legislative status, meaning they override conflicting
national laws, although they remain hierarchically below constitutional provisions.

Greece is party to all the international conventions previously analysed.
B) Malta

In Malta, Articles 305-306 of the 1973 Merchant Shipping Act specifically implement
SAR obligations under UNCLOS, SOLAS, and the IMO SAR Convention by establishing
Malta’s SAR Region and its legal duties to coordinate rescues. The Marine Safety
Investigation Unit (MSIU) is responsible for investigating maritime accident.!’* To date,

there is no legislation relating to the role of SAR INGOs.

The application of international law within the domestic legal system follows a dualist

approach in its Constitution, meaning that international law does not automatically

167 |Law 1844/1989 (Greece) Promulgating the International Convention on Maritime Search and Rescue
(Hamburg, 1979) (A’ 100/1989) art 2
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become part of Maltese law unless it is explicitly incorporated through domestic
legislation. The Constitution of Malta does not contain a general clause on the direct
applicability of international law. Instead, treaties and other international obligations
require enabling legislation by Parliament to have legal effect domestically.” While
Malta is bound by international law on the international plane, such obligations are not
directly enforceable in Maltese courts unless they have been transformed into national

law.

Furthermore, although Malta is party to UNCLOS, SOLAS and the SAR Convention, it
remains the only Mediterranean EU MS that has not ratified neither of the 2004 SAR
amendments clarifying the states’ duty to cooperate for timely disembarkation and
defining the POS.1’®

C) ltaly

The Regolamento di attuazione della legge 3 aprile 1989, n. 147 implements Italy’s
adherence to the 1979 Convention on Maritime SAR. This regulation establishes the
national framework for coordinating SAR operations under international obligations. It
designates the Corpo delle Capitanerie di Porto as the responsible authority, organizes
the Italian Search and Rescue Region (SRR), and outlines procedures for maritime
emergency response, cooperation with other states, and operational command.'’® Before

2017, no national legislation addressed the role of SAR humanitarian INGOs.

According to the Italian Constitution, international law applies directly within the
domestic legal system. Article 10 affirms that the Italian legal order conforms to the
generally recognized principles of international law, thereby granting automatic
incorporation to customary international norms without the need for implementing
legislation.”® Additionally, Article 117 requires that both state and regional legislation
comply with international obligations, including those arising from treaties and European

Union law.*®® Once ratified, international treaties become an integral part of the Italian

175 Constitution of Malta (1964, as amended) art 65(1)—(2)
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legal system, holding a status superior to ordinary laws but subordinate to constitutional

norms. ltaly is party to all the international conventions mentioned above.
2.3 State Implementation of the Legal Framework

International law imposes clear obligations for maritime SAR, rooted in long-standing
maritime tradition and reliant on global cooperation. Although States hold the primary
responsibility, individual obligations are also recognised for shipmasters. The most
relevant is the duty to assist anyone in distress at sea, regardless of nationality or status,

whenever it is safe to do so, and treat all rescued individuals humanely.

Flag States are required to enforce this duty among vessels flying their flags, as well as
to monitor technical compliance with international frameworks. Coastal States must
maintain effective SAR services and, where needed, cooperate regionally. Upon receiving
distress alerts, authorities must act swiftly to ensure assistance is provided. States
responsible for specific SRRs must coordinate responses, using available resources, but
are not obligated to use their own assets in every case. They must establish Rescue
Coordination Centres (RCCs), manage communications, and facilitate prompt,

coordinated SAR operations. '8!

In the Mediterranean, as of mid-2025, the SRRs established under the SAR Convention
and recognised by IMO are the Spain, France, Italy, Malta, Greece, Cyprus, Turkey,
Israel, Egypt, Libya, and Tunisia. Each state operates a Maritime Rescue Coordination
Centre (MRCC), tasked with organizing and coordinating search and rescue operations
within its designated SRR. 182

As depicted in the Figure 2, Italy is responsible for a Central Mediterranean SRR, while
Malta administers an SRR that overlaps partially with Italy's and Libya’s maritime zones.
Greece maintains jurisdiction over a large eastern Mediterranean SRR, including both the
lonian and Aegean Seas. Libya established its SRR in 2018, assuming responsibilities
that were previously covered in part by Italy. Despite ongoing operational challenges, the

Libyan SRR has since been acknowledged by the IMO. Tunisia operates a provisional

181 UNHCR (n 127) 2-4
182 Schatz and MF (n 77) 744
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SRR in the West-Central Mediterranean since 2024. Although not fully delineated,

Tunisia’s zone is actively managed and recognized.
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The IMO and the UNHCR have consistently advocated for a humanitarian and
precautionary approach to the identification and response to potential distress situations
at sea, aligning with the prevailing understanding and practices of numerous maritime
actors. This approach entails a broad interpretation of the concept of “distress,”
particularly in cases where vessels carrying asylum seekers and migrants are
unseaworthy, lack crew, are inadequately equipped, or are dangerously overcrowded. 84
The UNHCR has also emphasized the importance of inter-state cooperation in
coordinating search and rescue SAR operations, especially in areas of overlapping
responsibility or when a POS can be identified within a state’s territory, even if the rescue

occurred outside its official SAR region.!8®

However, since 2015, the Mediterranean has witnessed a continuous deterioration in both
SAR efforts and interstate cooperation. Political agendas centred on securitization and the
externalization of border controls have led European countries to increasingly rely on

North African states, where the conditions necessary to ensure a genuine place of safety

183 Tanja Aalberts, ‘Sovereignty at Sea: The Law and Politics of Saving Lives at the Mare Liberum’
(2014) 20 Journal of International Relations and Development 1
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for disembarkation are lacking. Moreover, states have implemented a range of measures

aimed at obstructing the presence and humanitarian SAR activities of civil society actors.

3. State repression of civilian SAR in the Mediterranean

The legal framework governing the Mediterranean offers compelling grounds for
interpreting the region as a humanitarian space, one that not only imposes clear rescue
obligations on states but also supports and safeguards the life-saving work of civil society
organizations. Normatively, it reflects a commitment to fundamental rights and the
protection of human life at sea. However, as all SAR actors interviewed stressed, this
humanitarian space is deeply contested in practice,'® undermining legal principles and

raising serious concerns about the erosion of international obligations.

The legal norms derived from international maritime law, European law, human rights
law, and refugee law have, over the past decade, been increasingly challenged by
European state authorities with obstruction, criminalization, and selective enforcement,
often in cooperation with North African countries such as Libya and Tunisia.
Administrative practices, legislative measures, and judicial actions within Europe have
progressively obstructed the operations of these INGOs. The following analysis seeks to

clarify the nature of these measures and their practical and legal implications.

The research on this part draws on the initial analysis of Neil Graffin, Matt Howard and
Joanne Vincett, made through interviews with humanitarian workers and activists in the
SAR field in both Eastern and Central Mediterranean.®” This initial research helped
identifying State practice. It was completed with the identification of cases through media
and the EUFRA 2025 report.'®8 Later, the information gathered in the interviews with

experts and relevant informants in the SAR field helped revise cases and identify trends.

186 Juan Matias Gil (Search and Rescue Representative and Head of Mission at Médecins Sans Frontigres),
personal interview, 24 May 2025; Mirka Schéfer (Head of Advocacy and Mobilisation at SOS Humanity),
personal interview, 2 June 2025; INGO Board Member (Board Member of a SAR INGO), personal
interview, 6 June 2025
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3.1 State repression against SAR INGOs: conceptualisation

Graffin et al research points out the “pull factor” as the main argument used to criminalise
and control SAR operations. Furthermore, Gordon and Larsen SAR concluded that
activists feel being controlled and criminalised because they bear witness and report on
what is happening in the Mediterranean and interfere in “pushbacks”.1%® Being present to
interfere with pushbacks when rescuing people, challenging the narrative on migration,
and reporting on the many deaths and human rights violations taking place in the
Mediterranean is key to understanding why SAR activists and organisations are
obstructed and criminalised. European states wish to control their borders and control the

narrative, and that takes precedence over saving lives.%

Gordon and Larsen also argue that the repression and criminalisation of SAR workers by
European states is a deliberate and multi-faceted strategy rooted in political, symbolic,
and strategic considerations. 1% Additionally, criminalisation serves a performative
function, enabling states like Greece to reassert sovereignty and demonstrate control both
domestically and to the European Union, particularly in the wake of crises that exposed
state unpreparedness.®” The use of legal mechanisms against volunteers is also politically
motivated, intended to intimidate, disrupt humanitarian action, and suppress grassroots
solidarity through arrests and regulations, even when prosecutions lack substantive legal
basis.!® This strategy further contributes to the securitisation of migration by recasting
both migrants and those who assist them as security threats, thus eroding public empathy
and legitimising increasingly punitive border practices.'®® Finally, by targeting non-state
actors who fill the void left by retreating state SAR efforts, governments effectively shift

responsibility while maintaining an appearance of legal and border control.?%

As mentioned in the introduction, the shared state rationale behind the repression of SAR
INGOs goes back to the interplay of securitisation and anti-migration agendas, political
narratives and domestic legal frameworks. According to Alagna, the different forms of

limitation and obstruction of SAR efforts are state repression because of the proved
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punitive and dissuasive nature of the measures taken by State authorities, in particular the

Italian government.2%

The repression, exercised through State officials practice, policy and legislation, has
evolved significantly over time, reflecting broader political dynamics and shifting state
interests. Participants in the study of Graffin et al described working within fluctuating
conditions that often hinged on the state of their relationships with local authorities,
relationships shaped by the broader political climate, particularly the rise of anti-migrant
sentiment and increasing efforts by states to exert control over SAR activities.?’? They
point to the inherently porous nature of legal frameworks governing SAR, noting that in
the absence of stronger and more consistent provisions in international law, such state

opportunism and discretionary enforcement are likely to persist.2%®
3.2 Evolution and varieties of repression

State strategies have evolved over time, following a geographically and temporally
differentiated trajectory. Before, between 2014 and 2016, both the Eastern and Central
Mediterranean regions were characterized by a period of relative cooperation between
states and civilian actors, exemplified by Italy’s Mare Nostrum operation and

collaborative efforts on the island of Lesvos.

Following the increase in maritime crossings in 2015 and 2016, and the concurrent
political shift within European countries toward more securitized and restrictive border
policies, the governments of Greece, Malta, and Italy have progressively implemented a
series of evolving repressive measures against civilian SAR actors. The successive,
adaptive, and escalating nature of these measures has been consistently highlighted by

key informants interviewed for this study?°* and emphasized by Alagna and Cusumano.?®®

This study identifies, in chronological order of emergence, the following repressive

strategies: public smear campaigns and defamation, criminal prosecution, bureaucratic
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and administrative impediments (comprising multiple and distinct subcategories), the
implementation of closed-port policies and redirection of SAR operations to Libya,
Tlrkiye, and Tunisia, and the enactment of repressive legislation specifically targeting
SAR INGOs. Port closures were brief, but outsourcing SAR to third states persists. Legal
crackdowns and prosecutions stalled in 2023, though their impact lingers. Finally,
defamation and administrative hurdles have eased as civil SAR vanished in Greece and
shrank in Malta after 2021.

3.2.1 Public smear and defamation (2016-2025)

Early opposition against SAR INGOs in Greek, Italian, and Maltese waters took the form
of smear campaigns by officials at every level, framing the groups within wider narratives
that criminalized migrants and solidarity actors. Legally, defamation, libel or slander,

consists of false statements that damage reputations.
A) The Eastern Mediterranean: Greece and Lesvos (2016-2025)

Both Graffin et al.’s and this thesis findings show that, at the start of the Lesvos
emergency in late 2015, Greek authorities and SAR INGOs enjoyed an unusually smooth
partnership.2%” One aid worker recalls “a relatively good working relationship” in which
the Hellenic Coast Guard, local police and Frontex viewed his organisation as an asset.
INGOs launched missions only when the Coast Guard asked, effectively serving as an

auxiliary force under official direction.?%®

Nevertheless, Graffin et al.’s study shows a fluctuating relationship with the Greek
authorities: it soured in 2017, briefly improved, and then declined again in 20202%, with
particular relevance of the public discourse on INGOs. The criminal prosecution in 2016
of three Spanish firefighters from Proem-Aid and two Danish activists from Team
Humanity for “attempting to smuggle people,” signalled for the first time that sea-rescue

could be treated as a crime.?! It is argued by the account of a SAR worker that “a wide
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shift began after Frontex’s 2017 Risk Analysis branded civilian SAR operations a “pull
factor,” insinuating that INGOs attract smuggling activity”.?!! This discourse supplied
prosecutors with the narrative that ordinary humanitarian tools constitute evidence of
facilitating illegal entry. Routine SAR practice was thus relabelled as organised crime,
while extended pre-trial delays keep allegations alive in the public sphere, chilling other

organisations and serving as a reputational punishment. 212

Between 2017 and 2021, state officials on Lesvos repeatedly portrayed humanitarian
groups as criminals, normalising ever-tighter restrictions on rescue work. Greek police
escalated the rhetoric in August 2018, announcing they had “dismantled an organised
criminal network” run by the INGO Emergency Response Centre International (ERCI)
and charging 24 volunteers with espionage and trafficking.?® Visiting the island on 10
February 2020, Deputy Migration Minister Giorgos Koumoutsakos branded a “galaxy of
dodgy NGOs... leeches,” accusing them of abetting smugglers?4. Migration Minister
Notis Mitarachis used a press conference in December 2020 to allege that Aegean-based

INGOs were “funding Somali migrants” travel and coordinating their sea crossings”.?%®

Furthermore, activists in Lesvos recount an increasingly hostile environment during 2018,
2019 and 2020: organised far-right patrols set up roadblocks, fired warning shots, and
vandalised INGO vehicles, with the support of part of the local population.?*® Graffin et
al. interviews also reveal the active participation of public authorities in the campaign: in
many areas of Lesvos, a change of mayor could abruptly usher in raids, arrests and
charges under smuggling or public-order laws.?!" The unrest galvanised anti-INGO

locals: on’5 March 2020, hundreds of Lesvos residents, some far-right-organised, blocked
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the German SAR vessel Mare Liberum from docking in Mytilene, chanting “NGOs out!”

and forcing the crew to stay offshore.?!8

Due to the effects of the intense defamation campaign, the Covid-19 lockdown and the
2021 effective prohibition of civil SAR in Greek waters, no SAR INGOs operate in
Lesvos anymore. Yet, official rhetoric still vilifies humanitarian actors today. MSF is now
the sole INGO providing shoreline aid in collaboration with Greek police and the coast
guard. Announcing a new investigation, Shipping Minister Vassilis Kikilias again
claimed in March 2025 that “coast-guard evidence could prove INGOs colluding with

smugglers”,?t® indirectly accusing MSF.

B) The Central Mediterranean: Italy and Malta (2017-2023)

The MSF SAR Representative situates the genesis of what he calls a “systematic
defamation campaign” in the Central Mediterranean in 2017, when Italy’s then-Interior
Minister Marco Minniti simultaneously unleashed public accusations that civil-rescue
vessels were “working with traffickers” and promoted a deliberately non-binding Code
of Conduct to frame INGOs that declined to sign, such as MSF, “as unreliable actors”.?%°
That year, Catania’s chief prosecutor told state television that “some NGOs could be
financed by traffickers”, claiming without evidence to know of direct contacts between
crews and smugglers.??® Weeks later, Luigi Di Maio popularised the epithet “taxi cabs for

migrants”, urging the closure of Italian ports to all INGO vessels.??’

According to the MSF SAR Representative, traditional media outlets echoed the claims
while prosecutors opened more than twenty criminal investigations against humanitarian

captains and crew. Although virtually all were later dismissed for lack of evidence, the
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protracted proceedings sustained public suspicion and, in the representative’s words,
“turned the courts themselves into an instrument of defamation”.??® This defamation
hardened under Interior Minister Matteo Salvini. On 5 July 2018 he barred INGO ships
from disembarking and accused them of “causing trouble” by rescuing people “who
should have remained in Libya”??°. Salvini’s rhetoric normalised the notion that

humanitarian crews were accomplices of human traffickers.

After the 2022 elections the discourse was revived at cabinet level. Prime Minister
Giorgia Meloni said her Decreto-legge 2 of January 2023, would curb INGO ships that
act like “ferry boats, travelling back and forth with human traffickers”.%° The same
month, current Italy’s Interior Minister, Matteo Piantedosi, alleged that humanitarian
rescue ships act as a “pull factor,” encouraging irregular sea migration along the Central
Mediterranean route. Despite the lack of empirical evidence backing the claim, it was

used to underpin ministerial decrees that restricted INGO operations.?!

Malta’s discourse has been sharper in spikes but less permanent. During the Lifeline
vessel stand-off case in June 2018, Prime-minister Joseph Muscat insisted INGOs “need
to be better regulated” for flouting maritime law.?*? During the Covid-19 emergency,
Foreign Minister Evarist Bartolo called INGO activity “urging people-traffickers”, and
Premier Robert Abela closed ports on public-health grounds?. After Italy’s 2023 decree,
Home-affairs Minister Byron Camilleri echoed Rome, claiming “INGO boats are a pull

factor”.234
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These accusations had tangible consequences in the activities of INGOs: private
donations fell and their credibility eroded, while the protracted criminal investigations

kept suspicion alive long after the cases collapsed for lack of evidence.?®

SAR INGOs stress that defamation operates hand-in-glove with wider obstruction: by
branding INGOs as criminals or incompetents, authorities legitimise closed-port policies,
postpone disembarkations for days, and divert rescue ships on multi-day journeys to
distant “safe” harbours, tactics that systematically thin coverage and lengthen response

times. 236

3.2.2 Criminal prosecution of civilian SAR activities (2016-2025)

The criminal prosecution of civilian SAR activities began in Greece, Malta, and Italy
shortly after the defamation and public criminalisation of humanitarian initiatives
assisting migrants became part of the governmental narratives. Gordon and Larsen note
that humanitarian actors have increasingly been prosecuted under EU legal frameworks
originally designed to combat human smuggling and trafficking. %" Yet, smuggling
accusations remain the most common threat deployed against rescue crews. Participants
in Graffin et al’s study revealed that the fear and anxiety caused by this criminalisation
drive some teams to tread carefully: they defer to official instructions, scrupulously
follow every coast-guard rule, and even hesitate before reporting abuses, all to avoid

provoking an arrest.?*®

While judicial systems in European countries governed by the rule of law are formally
independent, increasingly punitive legal frameworks, combined with favourable political
climates, have paved the way for such prosecutions. Notably, in instances like the luventa
case, State authorities have even intervened in the proceedings in support of the
prosecution. Moreover, these legal actions have often been publicly leveraged by national
authorities to justify their policies and to reinforce the incriminating narrative that INGOs
operate as facilitators of irregular migration. In fact, the vast majority of these
prosecutions are based on allegations of facilitating migrant smuggling. Those targeted

for prosecution have included not only boat captains in Greece, Malta and Italy but also
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migrants who were forced to steer vessels, grassroots volunteers, and humanitarian

workers.239

According to the EUFRA 2025 report on SAR Operations in the Mediterranean and
Fundamental Rights, since 2017, Germany, Italy, Malta, the Netherlands and Spain have
initiated 86 administrative or criminal proceedings affecting SAR operations by civil-
society actors. Of that total case number, 16 were criminal proceedings affecting SAR

INGOs: 1 in Malta and 15 in Italy.?*® Greece has seen two cases, both in Lesvos.
A) The Eastern Mediterranean: Lesvos (2016-2025)

Various SAR INGOs like Hellenic Rescue Team, Open Arms, Proem-Aid, MSF, Sea-
Eye, Team Humanity or Refugees 4 Refugees were present in the island by the beginning
of 2016, providing both shoreline assistance and seafaring activities, including patrolling
and search-and-rescue operations. Shortly after, other organisations like Emergency
Response Centre International (ERCI), Mare Liberum and Refugee Rescue UK joined the

efforts.

In January 2016, two Danish activists from Team Humanity and the three Spanish
lifeguards from Proem-Aid were detained by the Greek Coast Guard during a sea rescue
operation, and charged with “attempted migrant smuggling” from Turkiye to Greece. The
Coast Guard also cited possession of knives and an undeclared two-way radio. Within
days, all five were released on bails ranging from 5,000 to 10,000€.24* Amnesty
International condemned the prosecution, stating that “the absurdity of dragging these
(...) volunteers before a court on surreal smuggling charges makes a mockery of justice
and exposes the moral confusion among those who seek to criminalise acts of solidarity
and intimidate human rights defenders?#2." Although in May 2018 the Criminal Court of
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Mytilene acquitted all five and ordered the return of the bail,?*® this case marked the
emergence of the criminal prosecution of INGO workers in the Mediterranean,
increasingly linked to charges of migrant smuggling and, in some instances, aggravated

by accusations such as espionage, disobedience, or profiting.

Another high-profile case from Lesvos concerns the criminal prosecution of a group of
ERCI volunteers, including the activists Sedn Binder, Sarah Mardini and Nassos
Karakitsos, who were arrested in 2018 on two separate cases. In February 2018 the Greek
police questioned Binder and Mardini during a night shoreline watch, arrested and then
released them after 24h. In August that same year, 24 volunteers linked to the INGO were
arrested. Seén and Sarah, non-Greek nationals, and Nassos, Field Coordinator, were held
in pre-charge detention for 106 days.?** When the detention took place, ERCI was
registered in Greece and had regularly cooperated with the authorities on missions in
Greek waters from 2016 to 2018.24

In August 2018, misdemeanour charges were filed for espionage, illegal use of radio
frequencies, and forgery. ¢ HRW noted factual errors in the police report, including
allegations of participation in rescues by individuals not present in Greece at the time.
The espionage charge related to monitoring unencrypted radio communications to locate
migrant vessels. 24" The forgery charge involved a false military plate found under a
civilian one on an INGO-marked vehicle, though no attempt to access restricted zones
was proven. 2* The first hearing in 2021 collapsed due to procedural errors. In 2023,
espionage charges were dismissed as vague and untranslated; most others were time-
barred. In January 2024, sixteen Greek-speaking defendants were unanimously

acquitted.?*°
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A separate felony case from 2018 misrepresents ERCI’s humanitarian SAR work as
migrant smuggling by a criminal enterprise. Charges include facilitation of illegal entry,
money laundering, and leadership of a criminal organization. 2°° Despite the severity, the
case has not gone to trial; proceedings are scheduled for 4 December 2025. Delays,
attributed to untranslated evidence, have prolonged the pre-trial phase. Defendant Sean
Binder described the drawn-out process as a “chill-factor” to deter humanitarian action.??

Each offense carries prison terms of 5-20 years under Greek law. 2°2

The case is also marred by procedural flaws: defendants are identified only by numbers,
charges are unclear, documents are incomplete and untranslated, and some individuals
never received indictments. Sarah Mardini was at one point barred from entering Greece

to attend her own trial.2>3

Despite the withdrawal of civilian SAR actors post-2021, prosecutions for smuggling-
related charges have continued against groups like Aegean Boat Report?** and migrants
themselves. In a high-profile case, nine Egyptians were charged after the June 2023
Adriana shipwreck that killed over 600. 2> They were acquitted in May 2024 due to lack
of evidence and jurisdiction.?® Human rights groups condemned the case as scapegoating

to deflect from alleged failures by the Greek Coast Guard. 2’
B) The Central Mediterranean: Italy (2017-2025)

The Golfo Azzurro case, a vessel operated by Open Arms, represents the first instance of
criminal prosecution of civilian SAR operations in the Central Mediterranean. The

Prosecutor of Palermo initiated an investigation against the crew in May 2017, accusing
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them of criminal association with the aim of “facilitating illegal immigration” and of
“alleged connivance with traffickers from Libya”, although it was discontinued in June
2018.2%8

Shortly after, the infamous luventa case started when the Tribunal of Trapani (Sicily)
initiated proceedings against four crew members of the German INGO Jugend Rettet, on
charges of “facilitating irregular entry” into Italy.?>® Similarly as in the Binder and
Mardini case, the preliminary hearings were delayed until May 2022, and by June 2022,
the proceedings were suspended due to procedural errors attributed to the prosecution. In
February 2023, the court rejected the request by the Prime Minister’s Office to participate
in the trial as plaintiffs. Nonetheless, the Ministry of the Interior was formally admitted

as a third party to the proceedings.?®

On 19 April 2024, after more than 40 preliminary hearings over a two-year period, the
Court of Trapani acquitted the defendants and terminated the proceedings. A conviction
could have resulted in prison sentences of up to 20 years and financial penalties

amounting to millions of euros.?%*

In the Aquarius case, Italian prosecutors took a different approach by charging SOS
Méditerranée and MSF staff with “illegal waste management™ for allegedly mishandling
24 tonnes of waste, including medical and contaminated materials, at Italian ports from
2017 to 2018. 252 Similar charges were brought against the MSF-operated Vos Prudence.
Both INGOs called the accusations disproportionate and politically motivated. Although
the Aquarius was released in early 2019 due to lack of evidence of waste trafficking, the
criminal trial against the crew began in September 2023 and remains ongoing as of June
2025263

The criminal prosecution continued in 2019 with the high-profile case of Sea-Watch

member and Captain Carola Rackette. The German INGO had already been investigated
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by the Prosecutor of Catania in January 2019 on the charges of facilitation of illegal
migration, but the investigation was discontinued shortly after.?®* In Rackete’s case we
observe the joint action of criminal prosecution, as well as the development of repressive

legislation targeting SAR INGOs and the redirection of SAR operations to Libya.

On 12 June 2019, the crew of the Sea-Watch 3 conducted the rescue of 53 individuals in
distress in international waters of the Central Mediterranean, approximately 35 nautical
miles off the Libyan coast. On the same day, the LCG designated Tripoli as a safe port
for disembarkation. However, Captain Rackete declined to return the rescued persons to
Libya, citing international legal obligations. The vessel proceeded towards international
waters adjacent to Lampedusa, the nearest recognized POS. An official request to

disembark in Italy was submitted but was rejected on 14 June 2019.26

Rackete also submitted a request for interim measures under Rule 39 of the ECtHR,
seeking authorization for the disembarkation of rescued individuals in Lampedusa. It was
partially rejected on 25 June 201926 but the Italian coastguard evacuated ten individuals

in need of urgent medical assistance.’

On 15 June 2019, the Italian government enacted the Security Decree Bis, which
conferred upon the Minister of the Interior the authority to restrict or prohibit the entry,
transit, or anchoring of vessels within Italian territorial waters on grounds of public order
and national security. Non-compliance with the decree carried significant legal and
financial consequences, including potential criminal liability for the ship’s captain and

owner, imposition of substantial fines, and the seizure of the vessel.?%®

Citing the deteriorating conditions and urgent humanitarian needs on the vessel, Rackete
proceeded to navigate towards the port of Lampedusa. She was later arrested at 3 a.m. on
June 29 by approximately 20 police officers. Following her arrest, she was placed under
house arrest in Lampedusa and brought before the investigating judge in Agrigento

(Sicily) onJuly 1, 2019.2%° Criminal proceedings were initiated by the Public Prosecutor’s
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Office of Agrigento under the charges of aiding and abetting illegal immigration (up to
15 years in prison), resistance or violence against a warship” and non-compliance with
orders to enter, transit or stop in Italian territorial waters.?’® The case of Carola Rackete
involved both criminal proceedings at the Court of Agrigento and a ruling by the Court

of Cassation in January 2020.2"

Linked to the luventa case, in March 2021, formal charges of "aiding and abetting illegal
immigration"2’? were brought against 21 individuals, including former crew members and
staff affiliated with MSF and Save the Children, in connection with operations conducted
by the Vos Prudence and Vos Hestia as well as the shipping company that owned the

vessels.?"3

According to EUFRA, 15 criminal investigations and prosecutions were open in Italy
affecting SAR civil organisations between 2016 and 2023. In comparison to Greece and
Malta, it is the country where criminal prosecution has been employed most extensively
and persistently as a strategy of state repression. Prominent cases involved the Spanish
organisation Open Arms, in March 2018, under the charges of criminal association,
facilitation of irregular migration and disobedience of Interior Ministry orders (acquitted)
or the Italian Mediterranea Saving Humans (MSH), investigated multiple times in March,
May and July 2019, for aiding illegal immigration and refusing to obey a warship (all

acquitted), and in June 2020 (still pending).

In the opinion of Alagna and other legal experts who were consulted, high-profile cases
such as the arrest and subsequent release of Carola Rackete served to galvanize public
support for SAR INGOs.2’* These developments marked a shift in governments approach,
characterized by an increased reliance on Port-State Controls (PSC) and confiscations if
found non-compliant with regulatory standards, administrative sanctions and delayed

assignment of a POS.2"

Despite the decrease in the number of criminal prosecution cases after 2023, a case

involving MSH, pending since 2021, made it to trial in May 2025. As pointed out by
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policy and legal experts, the Maersk Etienne case, involving the vessel Mare Jonio
operated by MSH, shares the core causes of prosecution with all the other criminalisation
cases but has one distinct element that complicates the defence; the alleged aggravating
evidence of enrichment in aiding and abetting illegal immigration.?® A lawyer for the
Italian NGO reported that this is the first instance of its kind that has been ordered to go
to trial, with previous attempts at prosecution stopped either during investigation or at

preliminary hearings.?®2

In March 2021, the Ragusa Prosecutor charged four MSH crew members with "aiding
and abetting illegal immigration™ after rescuing 27 migrants from the Maersk Etienne in
2020, 28 alleging they accepted a payment from the Maersk Etienne company for the
transfer. 284 By March 2023, charges were expanded to include seven crew members and
the vessel’s owner, with additional accusations of maritime regulation breaches.?® In
May 2025, six were indicted for "aggravated aiding and abetting,” with prosecutors
framing a recorded donation as payment for profit-driven rescue.?®® MSH rejected the

charges as politically motivated.?8’
C) The Central Mediterranean: Malta (2018-2020)

Criminal proceedings in Malta have been far fewer and less severe than in Greece or Italy,
with only one major case involving INGO rescue efforts. This is largely due to Malta’s
refusal to coordinate SAR operations since 2017, leading to few INGO rescues ending

there.

A key case involved Captain Claus-Peter Reisch of the MV Lifeline, who rescued 234

people in 2018.288 After a political standoff, the ship was allowed to dock, but Reisch was
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charged with operating an improperly registered vessel and lacking a commercial
license.?®® The initial court judgement, delivered on 14 May 2019, acquitted Reisch of the
commercial use charge and rejected the prosecution's request for the confiscation of the
MV Lifeline, noting that Reisch was not the legal owner of the vessel.?° However, he
was found guilty on the charge of irregular registration and fined with 10,000€ for
operating a ship that was not properly registered for rescue operations.?®* This verdict was
subsequently appealed by the Captain and the Court of Criminal Appeal in Malta cleared

Claus-Peter Reisch of all charges.?%?

Despite few INGO prosecutions, Malta has criminalised migrants themselves. In the El
Hiblu 3 case, three migrant minors who helped prevent a pushback to Libya were charged
with terrorism.?%®* Amnesty International has criticised the ongoing case for serious

human rights violations.?%*
3.2.3 Bureaucratic and Administrative Impediments (2016-2025)

Despite the impact of defamation and criminal charges, the main tools used to suppress
INGO SAR activities in Greece, Malta, and Italy have been administrative and
bureaucratic measures, often under existing regulations. As noted by Graffin et al, the
complexity of maritime law gives states wide discretion to obstruct humanitarian efforts
through health, safety, environmental, and registration rules, as well as port and

ownership procedures. 2%

During the Covid-19 pandemic, public health rules added further obstacles. Besides, SAR

coordination has also been affected, with practices like assigning distant ports and
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limiting rescues per mission (Italy’s 2023 Piantedosi Decree).?%® Malta, in particular, has

institutionalized legal ambiguity and non-coordination to avoid SAR responsibilities.?’

The UN Inter-Agency Standing Committee for humanitarian action defines Bureaucratic
and Administrative Impediments (BAI) as “administrative practices and policies which
limit the ability of humanitarian organizations to reach people in need in a timely and
unfettered manner”. Importantly, such practices “may be imposed intentionally or
unintentionally, often simultaneously, by host governments at various levels, (...) oreven
humanitarian actors themselves”.2%® Administrative proceedings (inspections, detentions,
fines, port-state-control seizures, confiscations, flight bans, etc.) appeared first with the
use of local and civil law against SAR organisations, and then with the formulation of
repressive legislation directly targeting SAR INGOs, the case of Italy being paradigmatic
(58 cases) next to a smaller number in Malta (5).2° The number of cases in Greece is

unknown to this research.

BAI can function as powerful tools of civil action control, operating under the guise of
legal and administrative governance, and effectively restricting the humanitarian legal

framework governing maritime rescue operations.
A) The Eastern Mediterranean: Lesvos (2016-2020)

Drawing on empirical accounts from SAR workers, Graffin et al trace the emergence of
BAI practices in Lesvos to approximately 2016.3%° Together with criminal prosecution,
the use of administrative and local legal measures designed to restrict the mobility and
operational capacity of SAR actors were the main State repression strategy used in Lesvos
until 2021.3%

A prominent example involves the administrative reclassification of foreign SAR vessels
as “pleasure craft,” rednering them subject to discretionary port control regulations not

applied to domestically flagged vessels. This reclassification enabled authorities to delay
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or deny launch permissions under the pretext of regulatory compliance, significantly
hampering SAR readiness during emergencies.®? Interviewees reported that such denials
often occurred without clear justification and became more frequent over time,

particularly from 2018 onward.>%

A former SAR coordinator in Lesvos described the early relationship with Greek
authorities as one of "constrained cooperation,” where SAR groups voluntarily limited
their autonomy to maintain access and legitimacy, especially with the Coast Guard. 3%
Anticipating state resistance to independent actions, organizations adjusted their behavior
to fit state expectations, often before being formally required to do so. 3% Beyond self-
imposed limits, formal barriers like mandatory memoranda of understanding with the
Coast Guard further restricted operations. Groups that refused these terms often ended

their missions. 36

In Lesvos, SAR organisations faced heavy bureaucratic burdens, including local
registration, permits, insurance, and daily reporting to the coastguard. Complex
procedures like document translation and apostilling were common, with new demands
often added unexpectedly. *°” SAR workers regularly faced fines, ranging from
unauthorised rescues to minor issues like picking up litter without a permit. Though often
small, the cumulative effect was seen as a deliberate tactic to disrupt and discourage their

work. 308

In general, SAR activists in Lesvos described being subjected to “bureaucratic
harassment".2° This included routine inspections by the Greek Ministry of Labour and
the Ministry for Migration Policy,3° focused on minor technical infractions, such as
outdated navigation maps, improper labelling of lifejackets, and even the size and
placement of curtains used for on-board privacy.!! Greek authorities also undertook

extensive checks of fuel quality and scrutinised the expiry dates of pyrotechnics and

302 Graffin, Howard and Vincett (n 53) 9-10
303 1hid.

304 Binder (n 208)

305 1hid.

306 hid.

307 Graffin, Howard and Vincett (n 53) 10

308 hid.

309 Graffin, Howard and Vincett (n 53) 6

310 hid.

811 Graffin, Howard and Vincett (n 53) 14-15

57



safety equipment.®'2 SAR workers widely perceived these checks as disproportionate and

selectively enforced against humanitarian actors.

Graffin et al. highlight how Covid-19 intensified challenges for SAR organisations. In
February 2020, Tirkiye opened its border to pressure the EU, increasing migration
through the Eastern Mediterranean. Greece responded by suspending asylum access and
increasing pushbacks. By March, far-right hostility on Lesvos, border closures, and strict
public health measures forced many INGOs to halt operations. Research participants

noted that all SAR groups ceased activity on the island after March 2020. 3*3

Lesvos became a case study in how administrative law and local rules can be used to
effectively block humanitarian aid. The last INGO vessel in the Aegean, Mare Liberum,

ended operations in 2020 following a seizure by the Administrative Court of Hamburg.3
B) The Central Mediterranean: Malta (2018-2025)

Since 2018, Malta has increasingly used bureaucratic and legal tools to obstruct SAR
operations, mirroring trends in Italy but without formal legislative changes. Unlike Italy’s
overt legal approach, Malta has relied on silent, procedural tactics, delaying coordination,
withholding rescue authorizations, and exploiting administrative discretion and legal

ambiguity.31®

In July 2018, Malta detained two Sea-Eye vessels, Seefuchs and Sea-Eye, over questions
about their Dutch registration, halting their humanitarian work until December. This
marked one of the first uses of maritime administrative law to restrict civil SAR

missions.3’

That same month, authorities grounded the Moonbird reconnaissance aircraft for three

months, citing permit issues. Similar actions were taken against Sea-Watch 3 and Lifeline,
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with the former detained and the latter impounded in the Reisch case. These incidents

signalled the rise of a legal-administrative strategy to block SAR operations.3!®

From 2018 onwards, Malta took a strategy of tactical non-coordination and non-
establishment of a POS. This repeatedly pointed out at during the interviews with SAR
actors in the Central Mediterranean. The Board Member of a SAR INGO shared that “it
feels like Malta has basically completely stepped out of their responsibility to coordinate
and to provide (...) safety for the rescued people”.®!® As highlighted by the Advocacy
Manager of SOS Humanity, this abdication is carried out through bureaucracy and

administrative deviations, which are often exceedingly crude:

"We ask Malta because it's in the Maltese search and rescue region, but Malta
plays music or hangs up on us when they hear the name Humanity 1, one of our

vessels..."320

A recent example of Malta’s repeatedly delayed or failed to coordinate timely rescues
within its assigned SRR is the Miskar gas platform case. On 1 March 2025, 32 individuals
were reported stranded in this platform, located near the boundary of the Tunisian and
Maltese SAR zones, after one person had already died at sea. The people had departed
from Libya, on an unseaworthy rubber boat, and had been without food for days.3?* Alarm
Phone, an emergency hotline, relayed the alerts to the Tunisian, Maltese, and Italian
authorities, but none of them coordinated any SAR operation. On 4 March, the Aurora,

operated by Sea-Watch, finally rescued the 32 people. 32

Unlike Greece and Italy, Malta's main obstruction relies on legal silence and inaction.
Besides, as of June 2025, no INGO vessels operate from or dock in Malta, after the
unauthorised entry into port of Captain Claus Peter Reisch was criminally prosecuted in
2018.
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C) The Central Mediterranean: Italy (2019-2025)

Italy has played a central role in the legal and administrative obstruction of maritime SAR
operations in the Central Mediterranean, particularly since 2018, characterised by the

strategic use of administrative law and Port State Control (PSC) inspections.3%3

PSCs allow countries to inspect foreign ships in their ports to ensure they meet
international safety, environmental, and labour standards. It acts as a backup when flag
states fail to enforce regulations, coordinated through regional agreements like the Paris
and Tokyo MOUs.

Under international maritime law, the primary authority over a vessel rests with the flag
state. Port states may only intervene under exceptional circumstances where safety or
environmental protection is at risk. However, beginning in 2020, Italian authorities used
PSCs citing technical deficiencies, to disproportionately target INGO vessels while
overlooking commercial ships. Detentions were often based on alleged safety
violations.*?* Though framed as safety checks, PSC inspections often cited issues like
limited toilets or outdated charts, despite vessels meeting flag state standards. SAR groups
reported systematic inspections on arrival, unlike commercial or state ships, targeting
minor or technical violations. MSF, Sea-Eye, and Sea-Watch condemned these as

selective, punitive, and based on double standards not applied to other vessels.3?°

The vessel Alan Kurdi, operated by the German INGO Sea-Eye, was among the first
detained under this justification. 32® In May 2020 the vessel was subjected to an
administrative seizure in Palermo (Sicily) due to technical irregularities related to
maritime security. In June 2020 the Italian Coast Guard granted a single voyage

authorisation to proceed to Spain to fix the issues.3?’

Until mid-2025, PSC inspections have stopped and detained rescue operations and
diverted critical organizational resources of Open Arms, MSF, SOS Mediterranée,

Salvamento Maritimo Humanitario (SMH), Mediterranea Saving Humans (MSH), Sea-
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Watch and Sea-Eye in 16 instances.®?® In the case of the 2023 PSC detention of the Aurora
(Sea-Watch), a fine of 3,333€ was imposed.®?° For the Aita Mari (SMH) PSC detention
in 2023, the possibility of being fined is still pending.3*°

According to data from EUFRA, the average detention in these cases lasted for 70 days,
with 4 instances of vessels detained longer than 3 months: Ocean Viking from SOS-
Mediterranée (150 days), Alan Kurdi from Sea-Eye (150 days), Sea-Watch 4 from Sea-
Watch and MSF (180 days) and Sea-Watch 3 (210 days). Furthermore, the last PSC
detention of Sea-Watch in September 2022 ended with a Single VVoyage Permission to a
scrapyard in Belgium in April 2023, where it was demolished.®¥! The practice of PSC
detention was toned down following the CJEU Sea-Watch judgement, which will be

analysed as part of the legal responses.33?

Moreover, the SAR activity of aircraft Seabird 1 and Seabird 2 (Sea-Watch) was fined
by the Italian Civil Aviation Authority in 2024 with 2,064€ for allegedly disregarding the
requirement to depart from specific airports in Sicily, although the fine was later annulled
by the Court of Agrigento.*® The aircraft Moonbird, operated jointly with “Humanitarian
Pilots Initiative” had been previously grounded and detained for a month for “spending
too many hours at sea and posing a risk of endangering ongoing SAR operations carried

out by State actors” in 2020.3%

Italy also made extensive use of Covid-19 regulations to inhibit SAR operations. In April
2020, the Italian government declared that its ports were no longer “places of safety” for
migrants rescued by foreign-flagged vessels with the Inter-ministerial Decree n. 150,
invoking public health grounds. Subsequently, migrants were quarantined on floating
platforms, while SAR vessels faced additional health and safety compliance measures,
further delaying operations. These policies, though framed as pandemic responses, were
widely viewed by SAR actors as an opportunistic extension of existing deterrence

strategies. 3° The vessel Aita Mari (SMH) was detained in January 2022 after
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disembarking 176 rescued migrants under a ten-day mandatory quarantine, despite all

crew testing negative for Covid-19 and being fully vaccinated.>%

Finally, a core element of Italy’s administrative deterrence strategy involves the delayed
or geographically distant assignment of POS, pointed out as one of the main problems by
all the SAR actors interviewed. Unlike Malta, instead of not offering ports, SAR vessels
are often instructed to disembark rescued persons in ports located in Northern or Central
Italy, requiring days of additional navigation and significantly impeding operational
capacity. This tactic intensified since December 2022 and SAR organisations perceived
is a deliberate attempt to remove vessels from the SAR zone for extended periods, thereby

reducing their ability to conduct further rescues.®®

According to data shared by SOS Humanity, their vessel Humanity 1 was assigned distant
ports 26 times until 2025. This resulted in 100 additional days at sea and nearly 40,000
extra kilometres travelled. The INGO also shared that since December 2022, the impact
on all INGO vessels present in the Central Mediterranean had been of 739 additional days

at sea and over 300,000 extra kilometres travelled.33®

Designed by Salvini, this practice was later revived by subsequent Interior Ministers and
enacted by various directives of the interior minister. These decisions exploit ambiguities
in maritime law to achieve strategic obstruction and, as Graffin et al. argue, exemplify
how legal norms are opportunistically reinterpreted by state actors in ways that disrupt

humanitarian action.3*°
3.2.4 Closed-ports policy and the externalisation of SAR (2017-2025)

In all the obstruction strategies of SAR efforts, possibly the most ruthless has
been the denial of Places of Safety (POS) by effectively closing the access of
INGO vessels to European ports in the Mediterranean. Since 2018, Malta and

Italy have enacted practice and legislation restricting port access for SAR
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vessels, a policy that raises critical issues under international human rights law,

refugee law, maritime and domestic law.

At the heart of the legal debate is whether SAR INGO vessels have a lawful right to enter
a coastal State’s territorial sea and disembark rescued individuals. Under Article 98(1) of
the 1982 UNCLOs all shipmasters, civilian or governmental, must assist persons in
distress at sea. The 1979 SAR Convention further requires rescued individuals to be
delivered to a POS, though it leaves the term undefined, leading to divergent national
practices. Italy, citing IMO guidelines and SAR Convention amendments, argues the
responsibility lies with the Maritime Rescue Coordination Centre of the relevant SAR
region, while Malta emphasizes geographic proximity.®*® INGOs contend that POS
determinations must account for human rights and refugee law, particularly the principle
of non-refoulement, which prohibits disembarkation in unsafe countries like Libya,

Tunisia or Turkiye.3*

Greece, Malta, and Italy have redirected SAR efforts to third countries and alternative
SRRs, obstructing civil SAR INGOs and violating obligations under international and
domestic law, specifically the duty to assign a POS and the principle of non-refoulement.
Reports since 2017 show that returns to Libya breach non-refoulement and may constitute
international crimes, given Libya’s documented abuses against migrants. Tiirkiye has
seen a rise in illegal pushbacks from Greece since 2021, and Tunisia's new SAR role,

backed by Italy, raises similar concerns due to insufficient migrant protections.

These redirection strategies, most visible in the Central Mediterranean and Aegean,
expanded to the Adriatic in 2023. In a deadly example, the Greek Coast Guard towed the
distressed vessel Adriana toward Italy, leading to its capsizing and over 500 deaths,

highlighting the fatal cost of externalisation policies.3*?

International law requires States to cooperate in identifying a POS but does not obligate
them to allow disembarkation within their territory. Under Article 25 of UNCLOS,

coastal States may regulate access to their ports and deny entry based on “non-innocent
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passage” under Article 19(2) (g). However, this position is contested, especially when
denial impedes rescue obligations or risks exposing individuals to inhuman treatment,
potentially violating human rights and refugee law obligations. While not inherently
unlawful under maritime law, the “closed ports” policy’s legality hinges on compliance

with international human rights and refugee law, and the specifics of each case.>*?
A) The Central Mediterranean: Italy (2018-2019)

Since mid-2018, Italy has implemented a de-facto closed-port policy by refusing to allow
vessels carrying rescued migrants to disembark. The shift under Prime Minister Giuseppe
Conte. On 10 June 2018, Italy denied the Aquarius, carrying 630 rescued individuals
including children and pregnant women, access to its ports. This refusal extended not only
to INGO ships but also to military and commercial vessels, including the Italian

Diciotti.3**

In March 2019, Salvini issued Directive 14100/141, instructing authorities to deny entry
to vessels threatening public order and national security. The Directive states that,
ultimately, civil rescue ships systematically resort to the instrumental use of international
law provisions concerning SAR to transport irregular migrants rescued in the

Mediterranean into the Italian territory.3*

This practice raised serious legal concerns. Extended standoffs at sea subjected vulnerable
individuals, including torture survivors and unaccompanied minors, to conditions that
may amount to cruel and inhumane treatment.3* Moreover, commercial shipmasters

faced legal ambiguity and delays.34

In parallel, Italy has bolstered cooperation with the LCG, effectively outsourcing
migration control despite Libya being widely recognized as unsafe due to rampant human
rights abuses.*® The turning point came in February 2017, when ltaly and Libya signed

a Memorandum of Understanding aimed at curbing irregular migration. The agreement
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formalized Italy’s support for the LCG, including the delivery of patrol vessels, technical
training, and sustained financial and logistical backing. The MoU was renewed in 2023

for 3 years.34

Between August and December 2017, Libya, where the UN Fact-Finding mission found
substantial grounds to believe” that migrants are victims of crimes against humanity,
including torture, enslavement, and arbitrary detention,”** unilaterally declared its own
SRR. From 2018 onward, Italy increasingly coordinated rescues via the Libyan MRCC,
effectively outsourcing rescue authority. By 2024, more than 132,000 people have been

unlawfully intercepted and returned there.3!

In July 2023, Tunisia established its own SRR backed by the EU and Italy, raising
concerns due to its record of abandoning migrants at borders and restricting asylum
access. A coalition of INGOs and UN bodies has warned that Tunisia is not a safe place
for disembarkation, citing systematic abuses, racial discrimination, desert expulsions, and

the absence of a function asylum system.*2
B) The Central Mediterranean: Malta (2018-2025)

Malta’s role in the central Mediterranean crisis is marked by legal divergence and
operational conflict with Italy. Disagreements over the scope and responsibility of SRR,
particularly Malta’s reluctance to accept disembarkation from its vast SAR region, have
led to standoffs, such as in the Aquarius case in 2018 where both Italy and Malta refused

docking.>%

The European Council on Refugees and Exiles (ECRE) identifies the beginning of this

state policy in July 2018, when, based on the claim that the authorities necessitated
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verification of whether the SAR operations conducted by rescue vessels complied with
national and international regulations, the Maltese government decided to no longer
permit INGO-operated ships to enter, depart from, or make use of its port facilities.3>*
Subsequently, during the Covid-19 pandemic, Prime Minister Robert Abela formally

closed all Maltese ports on public health grounds.>*®

Malta has enforced its de facto closed-port policy primarily by exploiting legal and
procedural gaps. It relies on UNCLOS provisions allowing port access restrictions for
public health reasons and benefits from not having signed the 2004 SAR Convention
amendments and related IMO guidelines, which stress the duty to ensure disembarkation

in a place of safety.3%

Malta has also engaged in push-backs and pull-backs to both Libya and Tunisia. In the
2018 Sarost case, the country refused disembarkation to rescued migrants in its SRR and
redirected the vessel to Tunisia. 37 In 2020, a former Maltese official admitted
coordinating a pushback to Libya on orders from the Prime Minister’s office, resulting in
12 deaths.®® As of 2025, Malta continues this strategy, frequently delaying or denying
rescues, and instructing merchant ships not to aid or inform INGOs. In 2023 alone, 588
people were pushed back to Libya from Malta’s SAR zone, some by the Tareq Bin Zeyad
militia, and over 50 incidents of non-assistance were reported. The fate of more than 2,000

people remains unknown due to unaccounted vessels and lack of transparency.®*®
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C) The Eastern Mediterranean: Greece (2018-2025)

Sheltering in the absence of international waters between Greece and Turkiye, Greek
authorities have implemented systematic pushbacks of migrants and asylum seekers in a
surprisingly aggressive and systematic way, forcing nearly 94,000 people aboard 3,415

boats back into Turkish waters, since 2018 according to data from Aegean Boat Report.>®

Amnesty International described pushbacks during this period as Greece’s “de facto
border policy”.%%! In 2023, MSF published multiple testimonies detailing “secret, illegal
and often brutal deportations” from Lesvos and Samos, regularly carried out with

uniformed or masked officers who strip possessions and leave people adrift.>62
3.2.5 Development of repressive legislation targeting SAR INGOs (2017-2023)

After the phase of criminal prosecutions and BAI use, states adopted new strategies to
block humanitarian efforts in the Central Mediterranean and Aegean. Before 2017, civil
SAR operations were governed by general maritime laws, with no specific national
regulations. Since then, Italy and Greece have introduced restrictive legal frameworks to

control SAR activity, while Malta relied on administrative discretion.

In Greece, new laws enabled sweeping control over civil society actors in both SAR and
refugee support. Italy became the leading example of repressive SAR legislation, enacting
laws and decrees since 2018 specifically aimed at disabling INGO operations through

tailored bureaucratic and legal obstacles.

The EU has echoed this shift, using external agreements, anti-facilitation rules, and
deterrence policies, further reinforced by the upcoming Pact on Migration and Asylum,

to externalize and securitize migration management.3%®
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A) The Central Mediterranean: Italy (2018-2023)

Attempts to constrain the activities of SAR INGOs through legislative means began in
Italy in 2018 and significantly expanded under the mandate of Interior Minister Matteo
Salvini. However, this trend had a notable precedent in 2017, introduced by then Minister
Marco Minniti: the Code of Conduct for NGOs involved in Migrant Rescue Operations

at Sea,**’ in line with the initial defamation strategy of the Italian government.

As pointed out by the MSF SAR Representative, the Code of Conduct functioned as a de
facto policy instrument to stigmatize non-compliant INGOs and provide a pretext for
further restrictions. MSF and many others explicitly refused to sign the code, emphasizing
the duplicative nature of the requirements and the manipulative framing intended to
isolate dissenting organizations.3®® INGOs that refused to sign the Code risked being
denied permission to disembark migrants in Italian ports. Compliance required avoiding
Libyan waters, keeping tracking devices active, not using guiding lights, proving
personnel and vessel preparedness, and maintaining constant communication with flag
states and Italian rescue authorities. INGOs were also banned from transferring migrants
between ships, had to share information on smugglers, collect abandoned boats and
engines, and accept Italian police on board.3%® In March 2017, the ship Open Arms was
seized pre-trial in Pozzallo (Sicily) for allegedly violating the Code of Conduct and
endangering the lives of migrants.3’® Later, even organizations that did immediately

adhere were investigated by Italian courts.3*

Salvini’s Directive 14100/141 laid the foundations for Decree-Law N. 53 and served as a
basis for the formulation of the rules applicable to the entrance of foreign private ships
engaged in rescue operations into the Italian territorial sea. Subsequent Directives
targeted individual INGO requests for safe ports, implying that such operations
constituted "non-innocent passage” and indirect cooperation with smugglers.3’? The
legislative trajectory culminated in Decree-Law No. 53 of 14 June 2019 (subsequently

converted into Law No. 77 of 8 August 2019), commonly referred to as Salvini’s Security
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Decree bis, and marked a significant intensification of Italy’s legal framework for

controlling maritime migration.

Under Decree-Law N.53 and Law N.77, Italian authorities issued administrative orders
primarily targeting civil rescue vessels, banning entry, transit, and anchoring in Italian
territorial waters, citing repeated patterns suggesting the vessel’s intent to bring migrants
to Italy irregularly. Authorities also claimed the ship’s activities constituted “non-
innocent passage” under UNCLOS and raised vague security concerns, including
terrorism risks due to passengers lacking documentation. However, no immigration law
violations by the crews were documented, and the alleged threats appeared abstract and

unsubstantiated.®”®

According to EUFRA, the implementation of Decree-Law N.53 and Law N.77 stopped
INGO boats in Italy in 12 occasions between March 2019 and June 2025. In 2019 vessels
Alex-Mediterranea (MSH) and Eleonore (Mission Lifeline), were detained in July and
September for violating Security-Decree Bis. Mare Jonio, also from MSH was detained
that same year under same changes detained and the Court of Agrigento imposed a fine
of 300,000€ in the INGO.*"* Sea-Watch 3 was also detained for one month for failing to

follow orders from the Italian authorities.®”®

Decree-Law No. 53 thus represented an expansion of the Ministry’s discretionary power,
extending and operationalizing competences regarding border control, public order and
internal security. The decree effectively consolidated the Interior Ministry’s control over
maritime migration governance. 3’® Sanctions for violations were severe, including
administrative fines of up to €1 million and the impoundment of vessels, thereby
introducing a punitive legal architecture aimed at deterring civil society involvement in

SAR activities.®"”

After the demise of Salvini, the new progressive cabinet maintained an ambivalent

approach. From September 2019 to October 2022, Interior Minister Luciana Lamorgese
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chose a discursive break from Salvini's hardline rhetoric while largely preserving his

policy framework®’®.

In October 2022, upon assuming the role of Italian Interior Minister under Giorgia
Meloni’s government, Matteo Piantedosi adopted a stringent stance on migration,
particularly targeting SAR INGOs. In his early months in office, Piantedosi implemented
a confrontational approach to SAR NGOs, evidenced by the standoffs involving the Geo

Barents, Humanity 1, and Ocean Viking.3"

This attitude evolved into a more structured legal framework with Decree-Law No. 1 of
2 January 2023, commonly referred to as the Piantedosi Decree.38 This legislation
increases the requirements on vessels carrying out rescue missions to enter or transit
through Italian territorial waters. The new regulatory framework confirms the power of
the Minister of the Interior to restrict or prohibit the transit and stationing of ships (other
than military or on non-commercial government service) in the Italian territorial sea®! if
they do not comply with a mandatory immediate request for a POS after the first rescue
operation, a ban on conducting multiple SAR missions without prior disembarkation and
administrative sanctions (including vessel confiscation) for non-compliance, imposed by

prefects directly subordinate to the Interior Ministry.82

The decree was complemented by a new POS Assignment Operational Protocol, which,
although formally more responsive than previous administrations, deliberately designated
distant ports, mainly in Northern and Central Italy, thus burdening INGOs with extended

navigation times and operational costs®3.

Under Decree-Law 1/2023, non-compliant ships face fines between 10,000 and 50,000¢€,
with repeat offenses leading to seizure and confiscation. Criminal charges may also apply.
The law reflects a ministerial directive prioritizing border control over international SAR

obligations, framing irregular migration as a security threat and potential terrorism risk.
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Under government pressure, Decree-Law 1 was converted into Law N.15 in the Italian
Parliament, significantly increasing penalties. It raises fines up to 1,000,000€, allows ship
confiscation without repeat offenses, holds ship-owners jointly liable if the master is
insolvent, and makes them cover custody costs. Seized vessels can be transferred to
police, Coast Guard, or Navy for official use. The law also permits detention of the ship’s

master for violence or resistance against a warship.3

According to data shared by Sea-Eye, Sea-Watch and SOS Humanity, the Piantedosi
Decree has led to the administrative detention of rescue vessels on 28 occasions, resulting

in 680 days of blocked operations.3®

The Sea-Eye 4 was the first vessel to suffer a detention of 20 days and fine of 3,333€
under the Decree because of deviating slightly from its assigned course to respond to an
unconfirmed distress call, followed by a second rescue.*®® At the time of delivering this
thesis, the Sea-Eye 5 is detained in Pozzallo, facing charges of not following instructions
from the Maritime Rescue Coordination Centre in Rome, delaying its request to
disembark the rescued people, and not leaving the port promptly after disembarkation.

Sea-Eye rejected the charges.3®’

In conjunction with the Security Decree Bis, INGO vessels were also be detained from
2023 for not following orders from the Libyan authorities and not requesting a POS in
Libya. As highlighted by a consulted legal expert, this practice has been denounced as
repressive and fundamentally erroneous, as it rules over the conduct of a foreign vessel

in international waters, outside of the jurisdiction of Italy.38®

In 2023 vessels Aurora (Sea-Watch), Ocean Viking (SOS-Mediterranée), Humanity 1
(SOS-Humanity) and Mare Jonio (MSH) were detained for 20 days for not coordinating
with the Libyan authorities nor seeking a POS there. SOS-Mediterranée was also fined
with 3,300€. In 2024, Open Arms (Open Arms), Humanity 1, Aurora and Louise Michel
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(MV Louise Michel) were detained again under same pretext. Open Arms was also

fined3e°.

For MSF, the operational implications of Law 15/23 have been profound. As shared by
the MSF SAR Representative, the INGO has faced administrative detentions of its vessel,
Geo Barents, including fines and the threat of confiscation. This regulation, paired with
the frequent assignment of remote disembarkation ports, has drastically reduced MSF’s
capacity to conduct multiple rescues and extended its vessels’ absence from SAR zones.
The cumulative effect has been a stark underutilisation of MSF's rescue capacity and an
increase in preventable deaths at sea. Furthermore, administrative sanctions have imposed
significant operational delays. According to the representative, these detentions, often
justified by alleged non-compliance with instructions from the Libyan Coast Guard
(LCG), reflect deeper issues: Italy and the EU's legitimisation and funding of a Libyan
actor widely documented for its human rights abuses. Because of this repression, MSF
was forced to undertake a strategic operational pause at the end of 2023 to transition from
the large-capacity Geo Barents to a smaller, faster, and more cost-effective vessel better

suited to navigate the new hostile regulatory environment.3°

Finally, it was highlighted during the interviews that the Piantedosi decree and
subsequent Law 15/23 have particularly deterred smaller SAR organizations
(RESQSHIP, Louise Michel) from engaging in operations.®®* On 5 June 2025, the Nadir
(operated by RESQSHIP), was detained in the port of Lampedusa after rescuing 112
people, accused of failing to promptly inform the responsible authorities and not

following orders regarding the assigned port of safety. %2
B) The Eastern Mediterranean: Greece (2019-2021)

In the same way, the Greek government began in 2019 to legislatively restrict the

activities of INGOs in the areas of SAR and migrant support.
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With the approval in 2020 of the Joint Ministerial Decision (JMD) No 3063 “On the
operation of the Registry of Greek and foreign NGOs that operate in the areas of asylum,
migration and social integration in Greece, and on the Registry of their members”, Greek
authorities tightened up the requirements imposed on organisations and individuals to be
able to operate in Greece.®* This JIMD was criticized for being inconsistent with EU data
protection laws and international norms on freedom of association, raising serious
concerns regarding the restriction of civic space and the autonomy of INGOs working on
migration and asylum.®** To comply with the regulation, organizations must provide
extensive documentation and personal data, including for unpaid volunteers. Failure to
update staff changes within 24 hours can result in automatic deregistration. The rules are
especially burdensome for smaller INGOs and allow authorities broad discretion to reject
applications based on vague criteria. Certification, required for funding and access to

state-run facilities, increases the risk of undue state interference in INGO operations.®®

The implementation of this JMD took place within the broader framework of recent
legislative reforms to Greece’s asylum and migration regime, enacted in November 2019
and May 2020 during the first term of Prime Minister Kyriakos Mitsotakis. These reforms
substantially curtailed the rights of asylum seekers and migrants, while also imposing
new constraints on INGOs, particularly through the introduction of stringent registration
requirements. Notably, Article 58 of the May 2020 legislation Law No. 4686/2020, which
amends various provisions of immigration and asylum law and establishes registration as
a fundamental prerequisite for all organizations operating in these sectors in Greece.39%
As of 2025, JMD No 3063/2020 and Law No. 4686/2020 have been replaced by JMD

10616/2020, which maintains and reinforces the same restrictive approach.

Unlike Malta and Italy, the primary mixed-migration routes and areas requiring SAR
operations involving Greece are situated within its territorial waters. This geographic
configuration has afforded the Greek state substantially greater operational and legal
leverage in comparison to the circumstances faced by the other two countries, where the
principal migration routes traverse international waters that nonetheless fall within their

respective SRRs. In 2021, deploying SAR vessels in maritime areas where the Greek
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Coast Guard is responsible was made illegal without prior official authorisation through
Law No0.4825/2021. After its adoption, no civil-society organisation deployed any SAR
assets anymore.>®” Organizations operating without authorization may face fines of up to
6,000€, while individuals involved in such activities may be fined up to 1,000€ each.
Additionally, they may be subject to imprisonment ranging from one to three years if their
actions result in an accident, without prejudice to more severe penalties that may apply
under other relevant provisions of Article 40 (endangering public safety, causing physical

injury or death and environmental harm).3%
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4. Responses to the State repression of SAR civil efforts in the

Mediterranean

To date, the manner in which the legal and human rights communities are responding to
the challenge of state repression in this domain requires further scholarly investigation.
Although both Alagna and Cusumano,**” and Graffin et al., have partially addressed the
significance and potential impact of cases such as the Court of Justice of the European
Union (CJEU) preliminary ruling on the Sea-Watch application,*'® a comprehensive
overview of the legal response to this repression has not yet been compiled. This thesis
therefore aims to contribute a novel perspective to the discourse on human rights in the

context of Mediterranean migration and civil humanitarian action.
4.1 SAR INGOs positioning

As Cusumano argues, the way SAR INGOs respond to state repression is closely tied to
how they interpret their SAR mandate and position themselves vis-a-vis state
enforcement.*?! This stance is often shaped by material constraints and operational
capacity. SAR organisations vary significantly in size and resources: while some are
relatively well-funded with multiple vessels, aerial teams, and professional staff, others
operate with limited finances, a single vessel, and minimal personnel. Most rely on
volunteers and activists, with staffing often subject to frequent turnover.*?? Cusumano
explains that some organisations adopt a more confrontational toward state authorities
and inclined to view humanitarian work as a vehicle for advocacy, while others favour

cooperation with governments to secure access to the humanitarian space.*?3
4.2 First responses and non-legal action

INGOs face major challenges in pursuing legal action against criminalisation and
obstruction, including limited funding, institutional capacity, legal complexity, and

language barriers. These issues stem from the transnational nature of SAR operations and
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working outside their home jurisdictions. As a result, INGOs often turn to alternative

strategies before pursuing formal legal action.

As Alagna and Cusumano highlight, counternarratives are central to resisting the public
smear and defamation campaigns portraying humanitarian sea rescue as complicit in
irregular immigration. INGOs have largely prioritized political counternarratives over
legal action, given the complexity of defamation cases, especially against state actors.*?*
These narratives seek to “desecuritize” migration and break the link between rescue work
and criminality. % Strategies include humanizing migrants through testimonies (e.g.,
Voices from the Sea, Stories from the Sea), debunking myths like the "pull factor" with
academic research, increasing transparency by hosting journalists on board, and using
high-profile prosecutions, such as Carola Rackete’s, to raise awareness and contest

repressive policies.*?

Other key responses identified by INGOs are public mobilization and alliances, viewed
as essential for both operational sustainability and societal impact. Organizations like
SOS Humanity engage in protests, petitions, and awareness campaigns to challenge
restrictive policies and build support.“?” Collaboration among SAR INGOs, legal groups,
and activists enables resistance across legal, political, and social spheres. These networks
provide legal and financial support, share resources, and operate informal coordination

systems like a “civil MRCC” to fill gaps left by state withdrawal.

In response to prolonged standoffs, distant port assignments, and administrative
obstacles, SAR INGOs have adapted operationally. This includes alternating bigger and
smaller vessels (e.g., Sea-Watch, Open Arms, MSF), % conducting joint missions
(Aquarius, Humanity 1), and adopting reflagging strategies under supportive states like

Germany and Norway.*?°

SAR organizations have also used political pressure to counter state repression. In 2020,

Sea-Eye redirected a vessel to Marseille after being denied entry to Italian ports, framing

424 gchafer (n 186)

425 Alagna and Cusumano (n 58) 113
426 Alagna and Cusumano (n 58) 114
427 Schafer (n 186)

428 Gjl (n 186)

429 Alagna and Cusumano (n 58) 114

76



it as a Covid-19 public health issue. **° The move triggered diplomatic and civil society
support, leading to disembarkation. Similarly, in 2018, after Italy and Malta blocked the
Aquarius with 629 people on board, international pressure led Spain’s new government

to allow disembarkation. 3!
4.3 Legal responses

After 2018, sea rescue organizations have increasingly turned to legal mobilization, using
the judicial system as a platform for political contestation.*3? Over time, their approach
has shifted from merely defending against legal charges to actively pursuing legal action.
While many cases remain unresolved, an increasing number of organizations are adopting
proactive legal strategies, including smaller actors, as recently illustrated by RESQSHIP’s

first appeal to a detention.*

These legal efforts span multiple jurisdictions (administrative, civil, juvenile, and
criminal) and operate at various levels, including national, EU, and international courts.
As shared by the MSF SAR representative, it was states that first criminalized
humanitarian rescue activities and brought them into the courtroom. In response, INGOs
initially chose to defend themselves in court. Over time, some began to go further,

proactively filing lawsuits, including civil and criminal cases.

In Italy, this growing legal mobilization has been made possible thanks to the legal
support of organizations such as the Associazione per gli Studi Giuridici
sull’Immigrazione (ASGI), and the establishment of legal teams and legal support funds
within organisations like Sea-Watch. In Malta, organizations such as the Aditus
Foundation have played a decisive role in cases involving the criminalization of migrants
and humanitarian workers. In Greece, campaigns like Free Humanitarians have
combined advocacy efforts with fundraising to support the legal defence of individuals

facing criminal charges.
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4.3.1 Legal responses to criminal prosecution

The initial and most visible form of legal mobilization has been in response to criminal
prosecution. Although, criminalization remains the most alarming and intimidating
challenge faced by humanitarian actors, paradoxically, it is also, given the lack of
substance in most of the accusations, the most feasible area for legal intervention and

strategic challenge.
A) The Eastern Mediterranean: Greece

In the two Lesvos cases, the defences focused on challenging the factual inconsistencies
in the accusations and on clarifying the humanitarian nature of the INGO activities, as
well as their compliance with obligations arising under international law. The 2016
Proem-Aid and Team Humanity case the legal defence challenged the prosecution’s
charge of “attempted human trafficking” due to the complete absence of evidence, no
migrants were assisted, no boat was encountered, and thus no act or intent of smuggling
was established. “** Second, the alleged possession of “weapons” was refuted by
demonstrating that the tools in question, such as cable-cutting pliers, were standard rescue
equipment used in life-saving operations. **® The defence also highlighted serious
procedural violations, including the arrest of volunteers without due process, access to
legal support, or translation services.*®® The court ultimately acquitted all defendants in
May 2018, citing lack of evidence, criminal intent, or victims, and confirming that the

rescue tools did not constitute illegal weapons.*3

Similarly, the legal foundation of the defence of the ongoing felony case of Binder,
Karakitso, Mardini and the other ERCI volunteers is that the organisation qualifies as a
"bona fide humanitarian organization” and therefore is exempted under the EU Directive

on Facilitating Unauthorized Entry.*3 Further, the defendant Sean Binder emphasizes the
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obligations under international conventions such as UNCLOS and the ECHR, arguing

that their operations were consistent with these legal norms:

“we have a responsibility to provide assistance to people in distress out at sea... a
small dinghy filled with overfilled with human lives [is], by definition, a vessel in

distress.”*%®

The defence also rests heavily on factual rebuttals to the specific accusations, as according
to the legal team representing the three humanitarians, the Greek authorities failed to
produce concrete evidence in support. For example, the authorities cited the defendant
emergency call to 112 as suspicious. However, “112 is the European Emergency
Response number... and indeed, that night, (he) was calling the authorities because there
was a woman in front of us who needed immediate emergency help.”*® The defendants
deny any engagement with smugglers or direct facilitation of migrant crossings, and “can
demonstrate that (they) communicated with the authorities” at all times. Regarding the
charge of money laundering, the defence plans to use financial records to show that
funding came from legitimate donations, as supported by “accounts... that can
demonstrate the fact that the money (they) got was from donations and not from illicit
activity.”#4

Following their acquittal in the misdemeanour case, the upcoming hearing before the
Criminal Court of Mytilene in December 2025 will serve as a critical test of the strength

and coherence of the defence’s arguments in the felony proceedings.
B) The Central Mediterranean: Malta

In the same line, the legal defence of Captain Claus-Peter Reisch in Malta grounded in
humanitarian purpose, the absence of criminality and the refutation of factual claims.
First, the defence emphasized the lack of mens rea, arguing that although Reisch entered
Maltese waters irregularly after the rescue in 2018 he did so in “good faith” and without

any criminal intent to contravene maritime regulations. In its January 2020 ruling, the
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Court of Criminal Appeal specifically stated that there was “no specific criminal intent”

and therefore overturned the initial conviction and fine.**®

Second, the court ruled the Netherlands was not the Flag State, placing the vessel outside
Dutch jurisdiction. However, it was not deemed in breach of any law, as it was not

registered or used as a commercial vessel.*4®
C) The Central Mediterranean: Italy

In Italy, the defences have likewise sought to factually dismantle the charges of
smuggling facilitation, while also advocating for the primacy of international obligations
and the protection of human life over the violation of national regulations and maritime
protocols. The accusations against SAR workers and activists like the luventa crew or
Carola Rackete are a severe attack on vital efforts by civil society actors to stand in

solidarity with and defend the lives and fundamental rights of refugees and migrants.

Given the case’s far-reaching implications for the rights of people on the move and its
broader significance for civil society engagement, preliminary hearings commenced in
May 2022 against four members of the luventa crew, alongside 17 other individuals and
three organizations (Save the Children, MSF), and the shipping company. In response,
the ECCHR, Amnesty International and other human rights organizations, sought and
applied for observer status to monitor the proceedings. The accused faced potential prison

sentences of up to 20 years and fines amounting to several million euros.**’

Already in 2019, the organization had submitted a communication to the United Nations
SR on the Situation of Human Rights Defenders, urging her to intervene in response to
developments in Italy. The ECCHR contended that the criminal investigations targeting
the luventa crew, along with the subsequent smear campaign orchestrated by Italian
authorities, constituted violations of both the UN Declaration on Human Rights
Defenders and the ICCPR. In October 2020, Mary Lawlor, the SR, publicly condemned
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the Italian government’s actions against the sea rescuers and called for the charges against

them to be dropped.*4®

In May 2023, the court dismissed claims of prosecutorial misconduct in the luventa case.
That same month, a constitutional complaint challenging the legal basis of the charges
was rejected. A key shift came in February 2024 when the Trapani prosecutor requested
case dismissal due to lack of evidence and damage to the seized vessel. #4° In April, the
judge agreed, and by May, the court confirmed there was no evidence of wrongdoing. It
found the rescues were coordinated by the Italian MRCC and aligned with legal

obligations, criticizing the investigation for relying on incomplete, biased evidence. >

Most criminal cases against SAR crews in Italy have ended in dropped or reduced
charges. In the 2018 Open Arms case, Captain Marc Reig and coordinator Anabel Montes
were accused of aiding illegal immigration for refusing to return rescued people to the
Libyan coast guard. The judge released the vessel, ruling their actions were justified by
Libya’s human rights abuses. While charges of criminal association were dropped, the

main investigation remains open.**

In early 2019, the Tribunal of Catania ordered the release of the Aquarius, similarly
having found no evidence of the alleged charges on criminal waste trafficking. The court
rejected the premise that MSF and SOS Méditerranée had violated environmental law or
endangered public health. Nonetheless, despite the vessel’s release, legal proceedings
against individual crew members continued, with the trial formally commencing before
the Criminal Court of Catania in September 2023 and remaining pending as of June
2025.4%2

The criminal charges against Captain Rackete for refusing to obey a warship non-
compliance with the prohibition to enter, transit or stop in Italian territorial waters and

aiding and abetting illegal immigration were eventually dismissed. Already on 2 July
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2019, the preliminary investigation judge declared the arrest to be inadmissible.*>® The
judge further rendered the house arrest of Rackete as a penal measure for resistance to a
public official invalid, as the captain has acted in fulfilment of her duty to rescue lives at
sea. Besides, the judge emphasised that the decision to disembark the rescued people in
Lampedusa and not in Libya or Tunisia, was not instrumental but mandatory, given the

fact that neither of the latter could be considered a POS.*%*

The prosecutor appealed the decision to exclude precautionary measures. On 17th January
2020, the Corte di Cassazione, rejected the appeal and thereby upheld the previous
judgment.*® The Court ruled that the international obligation to rescue people in distress
is not discharged until the rescued persons are disembarked in a POS, a concept that must
incorporate human rights considerations.**® This was something that “no other court or
other binding legislation had previously declared in such a clear and uncompromising
manner”. **” Moreover, the judge articulated that prohibiting ships from entering
territorial waters to prevent the disembarkation of rescued persons, as was done by Matteo

Salvini, is contrary to domestic and international law.*®

Although criminal charges against civilian SAR actors have diminished in intensity, they
continue to exert a chilling effect on humanitarian operations. On 31 May 2024, three UN
SRs issued a joint communication to the Italian government, expressing serious concern
regarding its treatment of civilian SAR efforts. 45 The experts highlighted that practices
such as the detention of rescue vessels and crews obstruct humanitarian assistance and
may contravene both international maritime and human rights law. The Rapporteurs also
raised due process concerns, noting that SAR crew members have been interrogated
without legal representation, and that mission leaders were not granted access to
transcripts of their statements. Such practices, they argue, undermine procedural fairness

and contribute to the systemic criminalization of human rights defenders in Italy.*¢3
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As of June 2025, the only remaining active prosecution involves the Italian organisation
MSH, with six activists standing trial before the Court of Ragusa in connection with the
Maersk Etienne case. This prosecution stems from the May 2025 disembarkation of
migrants who had spent 38 days aboard the Danish tanker. The case is further complicated
by the fact that Maersk Tankers, owner of the vessel, had made financial donations in
support of the NGO operations, which the prosecution has sought to frame as

incriminating.

Observers have described this case as the final and most emblematic example of Italy’s
criminalization strategy toward civil SAR actors. Notably, it is also the first case of its
kind to proceed to full trial in Italy. Political analysts have interpreted the persistence of
the prosecution as reflecting a punitive and exemplary approach by authorities, aimed
particularly at MSH, the only Italian SAR NGO, which maintains a distinctly activist

stance in opposition to Italy’s migration and border control policies.*%

4.3.2 Legal responses to BAI

The less overt nature of BAI measures, often shielded by existing legislation and
manifested in diverse forms, has made legal challenges more complex. Nevertheless,
there are significant instances of legal mobilization and success, exposing their

deliberately repressive character and incompatibility with legal standards.

A) The Eastern Mediterranean: Greece

While no legal cases have directly challenged bureaucratic barriers to humanitarian action
within Greece, a notable case involving Mare Liberum, an INGO vessel monitoring
pushbacks in the Aegean, originated in Germany. %8 In September 2020, after Greek
police searched the vessel, German authorities detained it under newly amended safety
regulations targeting humanitarian ships.*®® Mare Liberum challenged the detention and,

in October 2020, the Hamburg Administrative Court ruled in its favour.*”® However,
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Greece’s Law No. 4825/2021 later ended civilian SAR operations in the region,

effectively negating this legal victory.
B) The Central Mediterranean: Malta

Malta’s consistent failure to respond to distress calls within its designated SAR zone
reflects a systemic pattern that is particularly difficult to challenge through domestic legal
means. The core issue lies in the reluctance of domestic actors to hold Malta accountable
for its omissions and the absence of INGO strong networks in the island. The main

responses to the conduct of Malta have been handled internationally.

In 2021, the UN HRCtee issued two interconnected decisions against Malta and Italy
following a 2013 shipwreck near Lampedusa, killing more than 200 people. The
claimants alleged that Malta and Italy failed to assist those in distress at sea, thus violating
their international obligations. Moreover, the claimants argued Malta and Italy failed to
carry out an effective investigation into the causes of and responsibilities for the
shipwreck. Although the Committee considered that Italy failed to show it met its due
diligence obligations to protect the right to life pursuant to Article 6(1) of the ICCPR, and
that it failed to meet its duty to conduct a prompt investigation, the case against Malta
was declared inadmissible due to the failure to exhaust domestic remedies by the

applicant.*™

A significant development occurred on 4 March 2025, when the UN HRCtee issued
binding interim measures in response to a case involving 32 migrants stranded on the
Miskar oil platform within Malta’s SAR zone. The Committee explicitly directed Malta
to coordinate a rescue operation and ensure the individuals would not be disembarked in
a location where they faced a risk of torture or ill-treatment.*’? Despite the legal force of

this decision, Malta failed to take action.

The interim measures were issued following an urgent request submitted by UpRights,
StraLi, and SOS Humanity. As highlighted during the interview with one of the StraLi

researchers, on the rare occasions when Maltese authorities do respond to distress calls,

471 UN HRCtee, Views adopted by the Committee under article 5(4) of the Optional Protocol — A.S. et al.
v. Italy (CCPR/C/131/D/3042/2017, 27 January 2021) and A.S. et al. v. Malta (CCPR/C/131/D/3043/2017,
27 January 2021)

472 UN HRCtee, Views adopted by the Committee under article 5(4) of the Optional Protocol — H.A. et al.
v. Malta (CCPR/C/139/D/3044/2017, 4 March 2025)

84



they frequently shift responsibility to the LCG, even when the vessels are located within
Malta’s SAR zone.*"®

The HRCtee measures implicitly acknowledge that such actions constitute a serious
breach of Malta’s obligations under international maritime law, including SAR
Convention and UNCLOS, both of which require coastal states to coordinate and ensure

the rescue of persons in distress within their designated SAR zones.*™

While this case highlights Malta’s continued breach of binding international obligations
and sets a precedent affirming the authority of UN treaty bodies in maritime humanitarian
contexts, the persistent lack of enforcement remains a major barrier to ensuring

accountability.
C) The Central Mediterranean: Italy

As highlighted in the analysis of BAI repression, PSC inspections have been the core
repressive tactic of the Italian government since 2019, intensifying around 2020. SAR
INGO vessels have been disproportionately targeted under the pretext of safety violations,
even when certified by their flag states. Given their significant impact and the relatively
clear legal grounds for contestation, PSC-associated detentions have also been the most

consistently and systematically challenged in court.

According to a legal expert affiliated with Sea-Eye, the principal legal argument
underpinning these responses is intrinsically connected to the technical and juridical
debate surrounding the definition of "deficiency."*” It is argued that imposing specific
structural or operational requirements on rescue vessels is problematic when such
requirements conflict with higher obligations under international maritime and human
rights law. These obligations, particularly those arising in emergency situations, are
characterized by significant unpredictability, rescue operations cannot reliably anticipate
the number of individuals to be saved, nor the corresponding need for facilities such as

toilets, medical personnel, or waste management systems.*’® In this context, Sea-Eye has
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emerged as a prominent actor in contesting the imposition of such regulatory standards,

emphasizing the primacy of international legal norms over rigid technical criteria.

The first PSC-related detention involving Sea-Eye occurred in 2020 in the port of Olbia
to the vessel Alan Kurdi. Italian authorities claimed the ship was unsafe due to technical
issues, such as insufficient sanitary facilities for rescued individuals. However, Sea-Eye
contested the legitimacy of these claims, arguing that the vessel was compliant with
German flag-state certifications, and that port states should not overstep their authority
unless there is a clear and immediate safety threat, the original intent of PSC

inspections.*”

Sea-Eye initiated administrative legal proceedings against these detentions in Italian
courts. After an initially unsatisfactory ruling from the Sardinian administrative court,
which avoided directly addressing the legality of the detention, the case was escalated to
the Consiglio di Stato. In 2023, this court ruled in Sea-Eye’s favour, affirming that PSC
measures cannot impose technical standards that conflict with a vessel’s obligation under
international law to conduct rescues. The court emphasized that unpredictable rescue
scenarios make it unreasonable to require rigid technical configurations like fixed

capacities for medical or sanitary services.*’®

The administrative appeals were not always successful in ensuring a prompt release of
the vessel from PSC detentions. Identical detentions and similar appeals were seen by
Sea-Watch 3 and 4, the Ocean Viking, and the Aita Mari that year, with irregular results.*”
In May 2020, SMH challenged the detention of the Aita Mari in Palermo but the vessel
was released two months later.*® Open Arms faced a similar scenario in April 2021 when
the Open Arms vessel was seized in Pozzallo (Sicily) after a PSC identified “technical
irregularities linked to maritime security.” Shortly after, the INGO filed an appeal at the
Court of Massa Carrara to challenge the seizure, but the boat remained seized for over

two months. 481
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Following the growing number of appeals, the Tribunale Amministrativo Regionale of
Sicily lodged a preliminary ruling request before the CJEU on 8 January 2021, after Sea-
Watch had consistently challenged the detentions of its vessels under PSC. In August

2022, the ruling granted a robust legal critique of Italy’s conduct.*%?

Central to the argument is the claim that the PSC inspections and subsequent detentions
of the Sea-Watch 3 and Sea-Watch 4 by Italian authorities in 2020 lacked a valid legal
basis under EU Directive 2009/16/EC and the Paris Memorandum of Understanding on
PSC. The Court affirmed that PSC can apply, but must be balanced against the duty to
rescue those in distress at sea. Inspections may only occur post-disembarkation and
require serious, evidenced risks to health, safety, or the environment.*® The ruling
emphasised the principle of proportionality, stipulating that inspections must be justified
by serious indications of risk and not impede the fundamental duty to rescue those in

distress at sea.*8

PSC inspections are bound by strict procedural and legal criteria, with “overriding” and
“unexpected” factors providing limited and exhaustively defined grounds for more
detailed inspections beyond periodic checks. In the Sea-Watch and Sea-Eye cases, Italian
inspectors had cited as justification the vessels’ involvement in SAR operations without
appropriate certification.*®® Nevertheless, the CJEU asserted that neither international
maritime law nor EU regulation authorizes a Port State to independently assess the
"intended service" of a vessel if it complies with its Flag State’s certification. The attempt
by Italian PSC authorities to reclassify the activities of the Sea-Watch vessels was

therefore ultra vires, or beyond their legal powers.

This clarification helped INGOs' appeals against “technical” detentions, as in the case of
the Ocean Viking, operated by SOS Mediterranée. In July 2023, following a seven-hour
inspection at Civitavecchia (Lacio), the vessel was detained due to technical and
administrative deficiencies. Thanks to an appeal by the INGO, the detention was revoked

within ten days after port authorities acknowledged that the ship met applicable
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regulations.*®® In September 2024, the Geo Barents (MSF), was detained in the port of
Genova following a port state control inspection citing technical deficiencies. The vessel
was released after 19 days, but the INGO challenged the legality of the administrative
detention through the Civil Court of Genova, seeking also the suspension of a parallel 60-

day detention order. This case is pending.*’

Following these decisions, the practice of detaining vessels under PSC has declined, while
other administrative measures, such as the assignment of distant ports, have increased
drastically. SOS Humanity, Mission Lifeline, and Sea-Eye have brought appeals before
the Civil Court of Rome challenging the assignment of POS in northern and central
Italy.*88

The INGOs contend that this practice contravenes the “minimum deviation” requirement
under the IMO 2004 amendments to the SAR Convention and undermines the purpose of
the POS, endangering the physical and psychological health of rescued individuals. This
measure significantly delays disembarkation and exposes survivors to prolonged periods
on board under inadequate conditions, including overcrowding, medical emergencies,
psychological stress, and shortages of basic necessities like food and water. Furthermore,
they denounce the measure is arbitrary, fails to consider individual rescue circumstances,
and exceeds Italy’s administrative discretion, obstructing humanitarian operations, and
constitutes an illegitimate administrative practice lacking legal proportionality.*®® They
further assert that the policy breaches Italy’s constitutional and EU obligations by
undermining the rights and safety of migrants and impeding the effectiveness of civil sea

rescue efforts.*®® The cases remain pending.**

The ongoing practice of assigning distant ports for the disembarkation of rescued persons
has been condemned by the UN SRs in their joint communication to the Italian
government. 2 The communication warns that the imposed delays may breach
obligations under international frameworks including UNCLOS, SOLAS, and the

ICCPR. The experts urge Italy to reconsider these practices and ensure compliance with
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its legal duties to protect life and uphold humanitarian principles at sea.*%®* Growing

litigation by INGOs is expected in this sense.
4.3.3 Legal responses to the closed-ports policy and the externalisation of SAR
A) The Central Mediterranean: Italy and Malta

In 2018-2019, Sea-Watch and Open Arms faced blockades due to Salvini’s decrees
banning rescue ships from Italian waters. Sea-Watch’s legal challenges failed, with courts
prioritizing security over humanitarian concerns.*** In contrast, Open Arms won interim

relief in August 2019, allowing disembarkation on humanitarian grounds.*%®

Separately, the 2018 Diciotti case, though not involving INGOs, led to a key ruling
affirming the right to disembark under international law.*®® After a 10-day standoff, the
Corte di Cassazione found the government had violated international obligations.**” The
court confirmed that a POS must allow for asylum requests, affirming that only land, not

ships, meets this standard.*%®

After limited legal success in Italy, INGOs turned to the ECtHR for interim measures
under Rule 39. In January 2019, Sea-Watch 3, anchored off Syracuse with 47 rescued
individuals (including 15 unaccompanied minors), sought a safe port in Italy. On 29
January, the Court ordered Italy to provide essential care and legal assistance, especially
for minors, though it stopped short of requiring disembarkation. The ruling highlighted
states’ obligations to protect fundamental rights, offering a new legal path to challenge

port blockades. 4%°

In June 2019, Captain Carola Rackete again invoked Rule 39 during a standoff near

Lampedusa. The Court, maintaining its cautious stance on port access, found no imminent
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risk of irreparable harm but instructed Italy to provide humanitarian aid to those on
board.>%

As shared during the interviews, in the last five years INGOs in Italy have creatively
resorted to national legal mechanisms centred on the protection of specific vulnerable
groups on board, particularly unaccompanied minors and individuals with medical
conditions, in order to secure prompt disembarkation in Italy. In December 2024, the
Juvenile Court of Catanzaro issued a decision concerning the vessel SOS Humanity 1;
however, in that instance, the minors had already been disembarked prior to the ruling. In
other cases, decisions by juvenile courts have directly influenced the timing and
coordination of disembarkations. For example, following an order from the Juvenile
Court of Palermo, SOS Méditerranée was authorized to proceed to Porto Empedocle for
the disembarkation of unaccompanied minors in May 2025.%! As evidenced in the

interviews, similar legal strategies have been adopted by Sea-Watch.>%2

INGOs have also attempted to involve flag states via trans-shipment memoranda to
transfer individuals under their jurisdiction. However, interviewees noted that security

screening procedures have effectively halted this approach.’®

Finally, Italy's closed-port policy under Salvini has also been challenged on legal grounds
with the argument that prolonged stand-offs at sea amounted to a form of unlawful
detention. In this context, Open Arms participated in the infamous criminal case against
Matteo Salvini, who was charged with kidnapping and abuse of office by the Tribunale

di Palermo.5%

Prosecutors argued that keeping rescued migrants at sea unlawfully deprived them of
liberty, violating Italian and international law, including Article 5 of the ECHR.®% After

a three-year trial, Salvini was acquitted. The court found Spain primarily responsible, as
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Open Arms flew a Spanish flag and first contacted Spanish authorities.>® It also noted

that current maritime conventions do not clearly address INGO-led rescues.®®’

The ruling missed the chance to link obstruction of rescue operations to state obligations,
highlighting ongoing legal and accountability gaps that let states hinder INGOs with little

consequence.

Domestic courts have been key in affirming the supremacy of international law in Italy
against push-back and pull-back practices. In the Vos Triton case, the Civil Court of Rome
held Italy accountable for coordinating a rescue that led to a pushback to Libya via the
LCG, ruling it an unlawful delegation of state responsibility.5®® The applicant was

granted a humanitarian visa, and the shipping company was found complicit. 5%

INGO litigation has also made gains: on 26 June 2024, the Civil Court in Crotone ruled
the detention of Humanity 1 unlawful and declared that Libya’s RCC and Coast Guard
are not legitimate SAR actors.>!° SOS Humanity’s lawyer said the decision exposes years

of misinformation and unjust criminalisation of rescue INGOs.%!!

The ECtHR has addressed push-backs mainly under Article 4 of Protocol No. 4, which
prohibits collective expulsions. In Hirsi Jamaa v. ltaly, the Court affirmed the
Convention’s extraterritorial reach, holding Italy responsible for returning migrants to
Libya without individual assessment. In Sharifi v. Italy and Greece, it found that

automatic returns by ferry captains also violated this provision.>?
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However, in S.S. and Others v. Italy, the Court dealt a major setback by declaring the
2025 application inadmissible, ruling that Italy lacked jurisdiction under Article 1
ECHR.®®® The case involved a 2017 pullback where the Libyan Coast Guard, allegedly
supported by Italy, intercepted a migrant vessel, resulting in 20 deaths and the forced
return of 47 survivors to Libya. Despite evidence of Italy’s coordination and support
under the 2017 Memorandum with Libya, and third-party interventions by HRW and
Amnesty arguing for a “functional” jurisdiction, the Court rejected this interpretation.>*
The ruling marks a turning point, weakening legal efforts to hold states accountable for

cooperative interdiction at sea.

Malta has come under growing legal scrutiny for its handling of migrants in its SRR,
though no convictions have been issued. In April 2020, about 50 migrants filed a
constitutional case after being intercepted and returned to Libya despite spending 39
hours in Malta’s SRR. They allege violations of Maltese, ECHR, and EU law. The case

is still pending retrial.>*°

Legal challenges to Malta’s closed-port policy have had little success. Disembarkation
has occurred only in exceptional cases, typically involving vulnerable individuals after
diplomatic or humanitarian pressure. In 2023, a few critically ill survivors were allowed
to disembark after lengthy negotiations; 5 similarly, in August 2021, Malta evacuated a

sick Libyan minor and relatives from Sea-Watch 3.5

Besides, the March 2025 HRCtee decision on Malta highlighted the State obligation “to
ensure that migrants are not disembarked in a place where they will be at risk of torture

and other forms of ill-treatment or risk to their life”.%®
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In a ground-breaking move, international legal efforts have extended to the International
Criminal Court (ICC). In 2019, lawyers Omer Shatz and Juan Branco submitted a
communication alleging that EU and Member State migration policies amounted to
crimes against humanity under Avrticle 7 of the Rome Statute. >° The complaint targeted
the shift from Italy’s Mare Nostrum to Operation Triton, the criminalization of SAR

INGOs, and EU cooperation with the LCG.%?°

They argued that over 40,000 people were forcibly returned to Libya between 2016 and
2018, despite known risks of torture, rape, and enslavement.®?! The EU’s support for the
LCG, through training, equipment, and logistics, was cited as enabling these abuses.>??
In 2020, the ICC Prosecutor found the case admissible, and as of mid-2025, the

investigation remains ongoing, examining both Libyan actions and EU involvement.>?3
B) The Eastern Mediterranean: Greece

Legal responses to the externalisation of SAR activities vary significantly between the
Central and Eastern Mediterranean. In the Central Med, accountability relies on
functional jurisdiction, often tied to flag states or Italy’s support for Libya. In the Eastern
Med, push-backs occur in Greek waters, making state responsibility clearer under

established legal frameworks.

This way, the ECtHR has seen more success in addressing pushbacks at the Greece—
Turkiye border. In a landmark January 2025 ruling, the Court found in A.R.E. v. Greece
that Greece expelled a Turkish national without assessing risks and held her in conditions
amounting to enforced disappearance. However, in G.R.J. v. Greece, involving an Afghan
minor, the case was dismissed for lack of evidence, highlighting the challenges victims

face.5?*
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To date, no Greek criminal or administrative court has issued a final judgment finding
Greek state agents responsible for pushbacks to Tiriye.>® Domestic investigations are
often dropped, and groups like ECCHR and Pro-Asyl report that secrecy and lack of

documentation hinder accountability and enable impunity.52°
4.3.4 Legal responses to the development of repressive legislation
A) The Eastern Mediterranean: Greece

In Greece, due partially to the dismantling of the presence and operational networks of
SAR organizations, with none currently active in the country, there have been no legal
challenges to the repressive provisions on SAR introduced by Law No. 4825/2021.
However, Greek civil society as a whole has undertaken legal mobilization against the
other main repressive legislation, JMD 10616/2020, which established a doctrine of
securitization and a mandatory registration regime for all entities operating in the fields
of migration and asylum. Its implementation has also been subject to significant criticism
by national oversight bodies and international institutions, including the Greek
Ombudsman, the Council of Europe, and the European Commission. These actors have
highlighted the measure's chilling effect on civil society organizations and its broader

implications for the rule of law and fundamental rights protection.5

In response, the NGOs HIAS Greece, Equal Rights Beyond Borders and Refugee Support
Aegean (RSA), submitted an application for annulment before the Hellenic Council of
State (ZvuPoviio g Emkpateiog), the Supreme Administrative Court. The petition
contests the legality and constitutionality of JMD 10616/2020, arguing that it imposes
disproportionate and non-transparent obligations, burdensome certification requirements,

and restrictions on access to public funding and legal representation.>*
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The case was heard by the Plenary of the Council of State on 2 December 2022, yet as of

mid-2025, the judgment remains pending, more than three years after the initial filing. >3
B) The Central Mediterranean: Italy

In Italy, the use of administrative courts as venues to challenge governmental measures
has notably increased after 2020, however, it yielded limited long-term impact. A
prominent example is MSF appeal against the POS Operational Protocol introduced by
Matteo Piantedosi. The Lazio Regional Administrative Court ultimately rejected MSF’s
challenge in 2024, decision that may have signalled the limitations of administrative
litigation in such contexts and, in turn, encouraged INGOs to redirect their legal strategies

toward civil jurisdictions.>32

In contrast, civil courts have recently emerged as more favourable arenas for such
challenges. Notably, in a case brought by the NGO SOS Humanity, joined by 35
individuals who had been rescued at sea but denied disembarkation in November 2022,
the Civil Court of Catania found the Law No. 15 of 2023 (based on the Piantedosi Decree)

to be unlawful.>33

This is, at present, the main piece of repressive legislation in force in Italy, and has been
consistently condemned both nationally and internationally. Notably, it was challenged
in the AL ITA 4/2024 letter by the UN Special Rapporteurs (SRs), who raised serious
humanitarian and legal concerns on the application of this law, which they argue has been
misused to detain more than 20 SAR vessels since its enactment. The detentions are often
justified by alleged failures to follow instructions from Italian and Libyan authorities, but
the SRs contend that these measures effectively criminalize SAR operators and restrict

the freedom of association as well as the right to promote and protect human rights.>34

Sea-Eye, the first INGO to have a vessel detained under the Piantedosi Decree in May
2023, was also the first to challenge it in court. After a detention in Ortona, the INGO

appealed both the detention and fine, encountering immediate jurisdictional confusion:
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the civil court disclaimed competence, suggesting the matter fell under the Giudice di
Pace, highlighting the procedural uncertainty caused by the broad powers granted to the
Minister of the Interior under this regime. Arguing that such minor courts lack
independence and expertise, the team escalated the issue to the Corte di Cassazione,
which ultimately affirmed the civil court's jurisdiction, sending the case back for a full

hearing on the merits.>%

In October 2023, a court in Salerno dismissed Sea-Eye’s appeal on procedural grounds,
deeming the case moot due to the expiration of the detention. This overlooked the
recurring nature of such sanctions, leading Sea-Eye to file another Corte di Cassazione
appeal, arguing the issue holds lasting legal relevance. According to a legal expert linked
to the INGO, the broader aim is to challenge the constitutionality of the Piantedosi
Decree, asserting it violates international law and exceeds coastal state jurisdiction,

particularly when applied to foreign-flagged vessels operating in international waters.>3®

In this line, the most significant challenge has come from the Italian Constitutional
judiciary. In October 2024, the Court of Brindisi referred three questions to the
Constitutional Court concerning the Law No. 15/2023. Judge Roberta Marra submitted
the decree for constitutional review questioning the legitimacy of the legislation,
particularly its designation of Libya as a “safe port” for the disembarkation of rescued
migrants. She emphasized that this assumption is contradicted by both factual evidence
and national legal standards, pointing out that Libya has not ratified the Refugee
Convention and that numerous reports have documented inhumane and degrading

conditions in its migrant detention centres.>¥’

This referral came after the February 2024 seizure of the vessel Ocean Viking from SOS
Méditerranée, which appealed to the court and prompted Judge Marra to specifically ask
the Constitutional Court to assess the decree’s compatibility with Articles 3, 11, 25, 27,

and 117 of the Italian Constitution, which collectively safeguard principles of equality,
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international cooperation, due process, the presumption of innocence, and the division of

legislative authority. 5%

Lawyers representing SOS Méditerranée and members of ASGI criticized the decree for
imposing automatic sanctions, such as 20-day vessel seizures, without individual
assessment, thereby violating principles of proportionality and due process.* In separate
amicus briefs accepted by the Court, HRW and the ECHR argued that obligating rescue
ships to follow orders from the LCG risks breaching the principle of non-refoulement.
They contended that requiring compliance with Libyan authorities Law No. 15/2023
violates Italy’s international obligations, including the duty to avoid exposing individuals
to torture or inhuman treatment and to ensure disembarkation in a place of safety. The
briefs further warned that such policies may facilitate crimes against humanity, including
enslavement.>*® As a result, on May 21, 2025, Italy’s Constitutional Court examined, for
the first time, the constitutional legitimacy of a law imposing sanctions on sea rescue

organisations. The ruling remains pending at the time of submission of this thesis.

Finally, as shared by the MSF SAR Representative, a legal challenge to Law No. 15/2023
is likely to emerge before the European Court of Human Rights (ECtHR). As part of the
multi-pronged defence strategy, cases have been brought before Italian civil courts, and
after the extenuation of local remedies, the organisation is now advancing towards
escalating the matter to the ECtHR invoking Article 11 (freedom of association) and
Article 6 (right to a fair trial) of the European Convention on Human Rights. In parallel,
MSF contests the procedural misuse of civil jurisdiction over complex maritime and
administrative law issues, arguing that judges are often unequipped to adjudicate such

specialized matters, which strategically disadvantages humanitarian actors.>**
4.4 From legal responses to strategic litigation

For the last decade, legal mobilization has served SAR INGOs as both defence and
offense, and their legal responses to State action have been described as “counter-

repression,” reflecting a reactive turn in the political posture of humanitarian actors
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confronted with criminalization, administrative obstruction, and restrictive legislation to

secure their operational space. >*?

Yet, some INGOs have decided not to stop there. Beyond reactive litigation, they have
built upon the legal responses developed in recent years, informed by a political vision of
the Mediterranean as a continuous space of rights, increasingly engaging in strategic legal
action not directly tied to their own cases with the perspective that European civil society
is seen as having a moral obligation to defend the dignity and rights of migrants.>** As
the Board Member of an INGO notes, organizations have engaged in third-party
interventions before European courts to shape jurisprudence beyond their direct interests,
reflecting this broader commitment to solidarity and systemic defence, and recognizing
that legal precedents and policy shifts in one case can impact the operating environment

for all.>*

These efforts aim to strategically contest the erosion of principles like non-refoulement
or the right to life, amid growing disregard, externalization and cooperation with unlawful
actors like the LCG. In this spirit, for example, the organisations Emergency, Louise
Michel, MSH, Sea-Watch, SOS Humanity, and SOS Mediterranee announced in March
2025 their participation in the criminal trial related to the Cutro shipwreck as civil

parties.>*
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5. Conclusions:

This thesis explores how Greek, Maltese, Italian, and European authorities obstruct
humanitarian and civil SAR efforts, framing these actions as State repression. It also
examines the legal strategies used by SAR INGOs and civil society to resist restrictive
migration policies. The study reveals a core disconnect between States’ legal obligations
and their actual migration control practices. Drawing on the analysis of the legal
framework, in-depth case studies, and the examination of legal responses through
interviews, case law, and documentary sources, the following conclusions have been

reached.

5.1 A contested humanitarian space in the Mediterranean

International maritime law provides a global framework for protecting life at sea,
obligating ships to assist those in distress and requiring coastal states to coordinate SAR
efforts and ensure disembarkation at a POS. Defined by IMO Guidelines, UNHCR
interpretations, and European and domestic case law, a POS must guarantee safety, basic
needs, and access to asylum. These duties, reinforced by the principle of non-refoulement,
apply across all maritime zones, including the high seas, creating a shared legal

responsibility for humanitarian action.

The Mediterranean is thus normatively framed as a humanitarian space, though this
becomes contested in territorial waters, especially between Greece and Turkiye, where
sovereignty complicates operations. While some view the sea as a space of legal void for
migrants, international law upholds protections supporting civil SAR efforts and the

rights of volunteers defending migrant lives and dignity. >4

However, these legal obligations clash with the securitized and externalized border
policies of Greece, Malta, Italy, and the EU. Authorities often reject civil SAR, citing
alleged ties to smuggling or claims they encourage irregular migration. **’ Many SAR
actors report that states see their presence, and their ability to expose illegal pushbacks

and failures to assist, as a threat, prompting efforts to curtail their activities.>*®
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5.2 A consistent pattern of State repression of civil SAR

Building on prior research and interview testimonies, °*° this thesis categorizes the
obstruction of civil SAR as deliberate state repression. It examines how law, policy,
rhetoric, and judicial tools have been used punitively to suppress and deter humanitarian

action in the Mediterranean.

Since 2015, and especially after 2017, Greece, Malta, and Italy have not only abdicated
maritime obligations but actively worked to exclude civil actors from SAR operations.
Early tactics included public smear campaigns: Greek officials framed SAR NGOs as
criminal in the ERCI case, while Italian and Maltese authorities accused them of collusion
with traffickers, branding rescue ships as “migrant taxis.”**° These narratives fueled
public hostility and paved the way for prosecutions based on vague laws with little
humanitarian exemption. Charges, such as espionage in Greece’s ERCI case or prolonged
investigation in Italy’s luventa case, reflect a broader trend of criminalizing civil SAR,

often without solid legal basis.

Administrative and bureaucratic barriers were also widely used to obstruct operations,
often on selective or technical grounds. Malta, in particular, relied heavily on these tactics.
Closed-port policies and externalization further compounded repression: Italy denied
disembarkation in 2018-2019, while Malta and Greece redirected rescued persons to

unsafe third countries, violating international maritime and human rights obligations.

Restrictive national laws have since entrenched these practices. Iltaly’s Security Decree
bis and Piantedosi Decree, along with Greece’s own legal reforms, formalized obstacles
to civil SAR. At the EU level, the lack of a binding humanitarian exemption in Directive

2002/90/EC continues to expose SAR actors to prosecution for life-saving work.
5.3 A growth in successful INGO legal mobilization

SAR INGOs and civil society have resisted state repression in the Mediterranean through

legal, political, and strategic action, defending humanitarian operations and challenging
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European border injustices. Over the past five years, legal mobilization has expanded

through increased collaboration and accumulated experience.

Within this period, SOS Humanity successfully overturned two detentions in lItalian
courts, with rulings affirming the illegitimacy of Libyan SAR authorities and declaring
the actions unlawful. Sea-Eye and Sea-Watch secured landmark decisions from Italy’s
Council of State and the CJEU condemning the arbitrary PSCs used to seize rescue ships.
The acquittal of criminally prosecuted and investigated SAR workers in Greece, Malta
and Italy based on the humanitarian imperative guiding their actions and their pursuit of
international law obligations set a precedent and a limit to repressive state action. In Italy,
INGOs have recently succeeded in triggering the referral of a constitutional question to
challenge repressive legislation such as the Piantedosi Decree. Civil society has engaged
international human rights bodies, securing landmark rulings, most notably the 2025 UN
HRCtee decision compelling Malta to conduct search and rescue in its SAR zone. This
has pushed states to adjust strategies, as tactics like criminalization and PSC have been
steadily undermined through sustained legal action. Individual and state SAR obligations
under international law have been central to all these defences, clarifying both criminal

and civil-administrative contexts.

INGOs and civil society have used creative legal strategies, from turning to juvenile
courts to break port blockades, to ICC appeals over EU cooperation with the LCG. These
efforts have steadily weakened tactics like criminalization and politically motivated port
closures. Civil society’s role in strategic litigation, including participation in the Cutro

shipwreck trial, reflects growing momentum.

Not all efforts have yielded positive outcomes. Major setbacks include the 2024 acquittal
of Matteo Salvini on Kidnapping charges over prolonged sea stand-offs, the Maersk
Etienne case proceeding to trial against MSH, and the ECtHR’s recent refusal to assert
jurisdiction in S.S. and Others v. Italy. The road to securing state accountability and
protecting humanitarian space at sea remains long and difficult. Yet, the steadfast
commitment of SAR INGOs, the work of Italian, Greek, and Maltese lawyers and judges
upholding international law standards within national systems, and the resilience of a
mobilized civil society across Europe continue to shine as a hopeful light amid the
darkness of the Mediterranean. The role, evolution, and significance of legal responses to

state repression of civil SAR merit far greater academic attention and in-depth study. As
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this field continues to grow, the coming years will reveal the extent of its impact in

defending dignity and fundamental rights at sea.
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7. Annex:

7.1 Interview material

Interview questionnaire template

1. Introduction: “I would like to hear more a about you and your professional
engagement with this particular topic. What is your role, the organization you work for,

any other detail you want to share?”

2. Legal perspective: “From an international law perspective, what do you think is the

role of SAR organizations operating in the Mediterranean?”

3. State Obstruction: “I have identified several areas of obstruction... Could you give
me more information, examples, or trends regarding administrative measures,

criminalization, repressive legislation or others?”

4. Case, legal decisions, procedural, etc. clarifications: for instance, “I have identified
two cases involving the INGO X, were they both brought up under X legislation? “You

mentioned this was the Civil Court of X... has the X government appealed that?”

5. Further incidents (2024-2025): “Were there any other cases of obstruction, detention,
or repression directly affecting the INGO in the second half 0f 2024 or first half 0f2025?”

6. Strategic responses: “How did the INGO challenge this situation—not only legal

measures but broader strategies?”’

7. Legal strategy and jurisdictions: “How does the INGO legally respond or legally

challenge these administrative measures? Which jurisdictions are involved?”

8. Trends in legal mobilization: “How would you explain the consistent growth in legal
mobilization among SAR INGOs? What’s the rationale behind this?”

9. Effectiveness of legal strategies: “Would you say overall that these legal mobilization

initiatives have proved effective or positive?”
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10. Suggestions for further research and final remarks: “Are there any other people,
contacts, cases, reports, or databases I should look into?” “Any concluding remarks or

anything you'd like to share that I didn’t ask about?”
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