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EXECUTIVE SUMMARY 

The topic of business and human rights received a new impetus after the adoption of the United 
Nations (UN) Guidelines on Business and Human Rights in 2011. This topic is extremely relevant 
for developing countries such as Ukraine. Over the past 30 years, Ukraine has witnessed dramatic 
changes in the socio-economic system and a business development boom. Business development, 
however, was not always contributing to improving the human rights situation. In particular, there 
is a problem with observance of labour rights in Ukraine with high unregistered employment, ine-
quality in the labour market and labour legislation that does not correspond to the realities of the 
market.

This policy brief outlines the existing legal framework in the field of labour rights and existing 
loopholes in the system of labour rights protection. The brief offers policy recommendations to 
the government on how to improve the situation and bring business on board in the promotion of 
labour and human rights protection. In particular, the article contains recommendations for the de-
velopment of a national action plan in light of the adoption of the UN General Principles on Business 
and Human Rights by Ukraine in 2019.

Balancing Between Human 
Rights and Business 
Development:
What is the Situation with Labour 
Rights in Ukraine and What are 
the Chances to Change It?
Iryna Bakhcheva
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INTRODUCTION

Business – irrespective of being locally em-
bedded or multinational, small or big, public 
or privately-owned – affects human rights and 
the well-being of people (The Danish Institute 
for Human Rights n.d.). After the collapse of the 
Soviet Union, business development has played 
an important role in democratisation of Eastern 
European states, such as Ukraine. After 1991, 
private entrepreneurship was decriminalised 
which led to a business development boom in 
the 1990s. On the one hand, business provided 
opportunities for economic growth, it was able 
to fulfil the market gap for products and create 
new jobs. On the other hand, the unregulated 
proliferation of business entities in the early 
years of independence was not always perceived 
as beneficial for the well-being of people. 
‘Business of the 1990s’ became a catchphrase in 
the post-Soviet states, often linked to infringe-
ments of human rights such as racketeering, 
illegal deals, clashes between businesses that 
led to murders, substantial delays in payment of 
wages for employees, unmotivated job cuts etc.

Nowadays Ukraine is prone to turn its busi-
ness development into a win-win environment 
where business would have a chance to function 
and grow without infringing human rights of 
people connected to this business (e.g. employ-
ees, consumers etc) (Ministry of Justice 2019). 
This intention is reflected in the attempts to 
modernise the national labour legislation and 
ratification of fundamental international trea-
ties that protect human rights from the possible 
negative impact of business activities. 

Ratification of the relevant international 
treaties was an important first step in shifting 
the mindset of the business development in 
the post-Soviet Ukraine, yet the situation with 
legal enforcement is still far from ideal. Current 
reports on business abuses of human rights 
show that Ukraine still has a high level of illegal 
employment (UNIAN 2020). According to official 
estimations, in 2019 every fifth Ukrainian works 
without a labour contract, predominantly in the 
agro-sector, fishery, forestry, retail, etc (Ministry 
of Justice 2019). In the ‘white-collar’ sectors, the 
employees might have an official labour agree-
ment, but the official salary would be paid as a 

minimum to ‘optimise the taxation of the firm’ 
with the rest paid under the counter. Alternatively, 
the employees could be forced to register a pri-
vate entity and provide services to the employer 
as a private entrepreneur at the same time, by its 
nature, being a hired employee (binding to the 
place and work schedule, with a clear schedule 
of payments). Unfortunately, Ukraine also has 
insufficient legal protection against the threat of 
forced labour and according to the Global Slavery 
Index 2018, in Ukraine, more than 286 thousand 
people live in modern slavery (Ministry of Justice 
2019: 40; Global Slavery Index 2018).

Despite declared goals on human rights and 
business, the state applies rather a neoliberal ap-
proach to facilitate business development that 
prioritises deregulation of the business field. 
For example, since 2015 there was a moratorium 
on state inspections, including those related to 
labour. Such actions were intended to help the 
development of business in Ukraine, but in fact, 
it became a motivation for businesses to ‘go into 
the shadow’ and be allowed to violate the rights 
of their employees without fear of punishment.

This policy paper will analyse the current 
status quo of labour rights situation in Ukraine, 
identify pitfalls in the labour legislation and en-
forcement mechanisms, and draft recommen-
dations on how the situation might be changed 
through the efforts of different governmental, 
business and non-governmental actors. While 
the policy analysis is focused on the case of 
Ukraine, the findings and recommendations 
will be useful for other Commonwealth of 
Independent States and Central Asian countries 
that have similar historical and socio-economic 
backgrounds.

EXISTING LABOUR STANDARDS 
AND CHALLENGES IN UKRAINE

The right to work is a fundamental human 
right that should be protected at the legislative 
level and guaranteed by the state. This right is 
encompassed in the Universal Declarations 
of Human Rights (1948), included in the 
International Covenant on Economic, Social 
and Cultural Rights (1966), and more compre-
hensively disclosed in the International Labour 
Organization’s (ILO’s) conventions. Ukraine has 
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had an ILO membership since 19541 and has 
ratified 71 ILO International Labour Standards 
(including the eight fundamental and four 
priority conventions) (ILO ‘About the ILO in 
Ukraine’ n.d.). The right to work is enshrined 
in article 43 of the Constitution of Ukraine 
(1996) and guarantees the opportunity to each 
person to earn a living by work, which (s)he 
freely chooses or freely agrees to. This right is 
ensured by the obligation of the state to create 
conditions for its full implementation, to 
guarantee equal opportunities in choosing a 
profession and type of employment, to imple-
ment programmes of vocational training, train-
ing and retraining in accordance with social 
needs (Constitutional Court of Ukraine 1998). 
Ukraine also has selected the United Nations 
(UN) Sustainable Development Goal 8 on decent 
work and economic growth as a top priority (ILO 
‘Decent Work Results’ n.d.). Also, Deep and 
Comprehensive Free Trade Agreement (DCFTA) 
between Ukraine and the European Union (EU) 
emphasises the importance of labour and social 
rights that reinforces the selected priorities in 
the balancing economic growth and protecting 
labour rights (Cabinet of Ministers of Ukraine 
‘Pulse of the Agreement’ n.d.).

The existing soft and hard legal standards 
focuses rather on the obligation of the state to 
protect labour rights. In contrast, the 2011 UN 
Guiding Principles on Business and Human 
Rights (GPBHR) tries to ‘close the gap’ and 
makes business a subject of law, which is direct-
ly responsible for the protection of labour rights 
(Uvarova & Buriakovska 2019: 6). Ukraine start-
ed the adoption process in 2019, the National 
Baseline Assessment (NBA) was published in 
June 2019, and in 2021 the GPBHR came into 
force (Uvarova 2021; Ministry of Justice 2019). 
In addition, in 2021 the country adopted a new 
National Human Rights Strategy, which iden-
tifies business and human rights as one of its 
strategic goals and indicates that business must 
pursue responsible human rights policies in its 
activities (Roelke in Kinakh 2021). Conducting 
baseline research and adopting the GPBHR 

1	 Being a part of the USSR, Ukraine became an ILO member in 1954. In 1991, Ukraine joined ILO as an independent 
country.

was the first step in stating the readiness to 
change the status quo in the field of business 
and human rights. The following sections will 
briefly summarise the key challenges and devel-
opments in this field. 

PROBLEM DESCRIPTION AND 
RATIONALE FOR ACTION

Complex and outdated labour 
legislation

Ukraine has a fairly broad legislative basis 
for labour regulation. As of January 2022, the 
Ukrainian labour legislation consists of 11,884 
acts (Verkhovna Rada Portal n.d.) and many 
of them are frequently reviewed. This makes 
labour accounting quite a complicated process. 
On the other hand, the key document in this 
field – the Labour Code of Ukraine – is long 
overdue an update; the code takes it origin 
from the 1970s when Ukraine was a part of the 
Soviet Union. Despite constant amendments, 
the general framework of the document lost its 
relevance because of the striking differences 
between the Soviet and modern Ukraine: the 
Ukrainian Socialist Soviet Republic (USSR) had 
a planned economy and modern Ukraine is 
market-based, the Soviet enterprises were subsi-
dised by the state and the current ones operates 
with their own budget, etc (Official Web-Portal 
of Verkhovna Rada of Ukraine, n.d.). 

Such outdated legislation creates a lot of 
bureaucratic nuances and does not correspond 
to available modern technologies and the needs 
of business in the 2020s. For example, most 
documents regarding labour relations are re-
quired in paper form. Until last year, there have 
been electronic signatures or scanned copies 
that were not acceptable for labour contracts 
and labour-related documents that were a 
problem during Covid-19-related lockdowns 
(Badritdinova 2020). In addition, by law, there 
was a need to state the employee’s working place 
and hours, which hindered transfer to remote 
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working and working hours flexibilisation. As a 
result, many online workers often did not have 
a labour contract (around two-thirds according 
to the NBA survey) or they were not paid for the 
work done online (around one-third of respond-
ents) (Ministry of Justice 2019: 41). In other 
cases, such legal restrictions made it impossible 
to provide a more convenient work schedule and 
mode for many employees, even if the employ-
er was ready to go for it. Thus, the workers in 
non-standard labour relations might have been 
disadvantaged in access to legal instruments to 
protect their rights. Only in 2021, the Verkhovna 
Rada of Ukraine2 registered two laws that made 
easier remote working employment and relax 
demand for obligatory hard copies of work 
record books (PWC 2021). The Verkhovna Rada 
tried to push the project of the new labour code, 
however, it met strong resistance and critics 
from different stakeholders.

Shadow employment  
and ‘envelope’ wages

On the Ukrainian job search platforms, em-
ployers quite often indicate ‘official employment’ 
as one of the benefits of the opened job position 
(see illustration 1). There are no clear statistics 
on shadow employment in Ukraine, however, the 
State Employment Service estimated that every 
fifth Ukrainian worked without an employment 
contract in 2020 (UNIAN 2020). Other estimations 
assume that up to ten million Ukrainian workers 
have unregulated employment (SlovoiDilo 2021). 
This means working without labour contracts or 
official registration as well as distortion of data 
in official employment documents, for instance, 
by indicating lower wage levels and paying the 
rest ‘in the envelope’. Most unregistered workers 
were in agriculture, wholesale and retail trade, 
construction, transport and courier services 
(UNIAN 2020). Such unregistered workers are at 
higher risk of violation of their labour and social 
rights as they do not have a written agreement 
to identify their working conditions (including 
safety at work). They barely can rely on the state 

2	 The parliament of Ukraine.

social security services in the case of injury and 
pension provision owing to the informal nature 
of their employment. Such people do not have 
instruments to protect their fundamental labour 
rights and access to social security. In the context 
of the economic crisis caused by the Covid-19 
pandemic, illegal workers remain even more 
vulnerable because the employer can abruptly 
cut their employment or stop paying salaries.

Illustration 1 – Typical open call for a job 
where ‘official employment’ is mentioned as 
a benefit of the job position in January 2022 
(Robota.UA n.d.).

Lack of mandate of labour 
inspections

Article 265 of the Labour Code envisages a sig-
nificant fine for unregistered labour relations: 
up to 30 minimal wages which is UAH 201,000 
(around EUR 6,300) per one illegal employee 
(Labour Code 1971; Ministry of Justice 2019). 
Yet the number of illegal employment remains 
high in the country. One of the reasons behind 
this is the absence of an effective model of con-
ducting labour inspections and applying fines. 
Since 2015, the state has been implementing 
the moratorium policy for any inspections of the 
state controlling bodies, including the labour 
inspection (article 3 of the final provisions of 
the Law of Ukraine no 71 2015). In 2020, the gov-
ernment prolonged the moratorium for major 
inspections to support entrepreneurs during the 
lockdown periods (Government of Ukraine Law 



7 balancing between human rights and business development:

533-IX 2020).3 The initial goal was to weaken the 
administrative burden on business (especially 
small and medium-sized enterprises) and foster 
economic development, notwithstanding, these 
provisions hindered the identification of the 
unregistered employment cases or paying the 
salaries under the counter in order to minimise 
a tax burden.

Underdeveloped mechanisms for 
the dialogue between employer and 
employees and weak trade unions

Social dialogue between employers and em-
ployees is crucial for increasing living standards 
and the competitiveness of economies. The 
Western countries’ experience demonstrates 
that high socio-economic results can be rather 
achieved in the case of social partnership 
between the participants of social and labour 
relations, who take responsibility for the devel-
opment and implementation of mutually agree 
on decisions and the establishment of social 
consent (Yatsenko 2020: 4). A traditional actor 
in such dialogue is trade unions.

In Ukraine, employees have a right to freely 
join existing trade unions or establish a new 
trade union in the company. The Federation of 
Trade Unions of Ukraine is the voluntary associ-
ation of the trade unions that unites about five 
million trade union members. The Federation 
consists of more than 40 all-Ukrainian trade 
unions and 24 territorial associations of trade 
unions. The network unites more than 50,000 
trade union organisations around Ukraine. 
Despite a large number of registered trade un-
ions in Ukraine, the number of their members 
tends to fall due to the low effectiveness of the 
movement (Yatsenko 2020: 3). According to the 
2019 social survey, more than half of respond-
ents do not trust trade unions (Razumkov Centre 
2019). Ukrainian citizens are not inclined to 
consider trade unions as a tool to protect their 
own interests in cooperation with employers 
(Yatsenko 2020: 3). Thus, the potential of trade 
unions in protecting labour rights in Ukraine is 
underused.

3	 Unless there will be complaints against the employer from employees.

Income inequality, gender inequality 
and lack of protection for vulnerable 
groups

Many inequalities exist in the labour field. 
Firstly, there is a striking difference in the 
salaries of the managers and employees. The 
statistics show the salary of a company manager 
can be 200 times higher than the salary of an em-
ployee of the same company (Ministry of Justice 
2019: 42). The difference in the private sector 
is more substantial than in state employment 
(Ministry of Justice 2019). In the EU countries, 
there is a public dialogue on the necessity to 
limit the differences between the highest and 
lowest salaries at one enterprise on the legisla-
tive level, we cannot find anything alike in the 
Ukrainian public discussion yet. 

Secondly, even despite the adapted law on 
equal opportunities for men and women, there 
is a gender pay gap. In all economic activities 
men’s wages are higher by an average of 22% 
and in some activities this climbs over 35% 
(Fedkovych 2018). For example, this gap equals 
41.1% in postal and courier activities, 36.8% in 
financial and insurance activities, and 35.1% 
in arts, sports, entertainment and recreation 
(Fedkovych 2018). Additionally, women more 
often may face discrimination during job 
searches as some employees would prefer male 
candidates who are less likely to go on maternity 
leave. 

Sometimes even the legislation may have a 
discriminatory pretext. For example, in 2016 a 
female flight attendant-instructor filed a lawsuit 
in connection with the fact that her employer 
did not allow her to go on business trips because 
her son is less than three years old (Ministry 
of Justice 2019: 56). The Ukrainian Labour 
Code (under article 176) prohibits night shifts 
and business trips for young mothers whose 
children have not reached the age of three. The 
woman argued that her husband, who officially 
took parental leave, was taking care of the child. 
However, the court not only did not satisfy the 
plaintiff’s claim but also stated that the plain-
tiff was abusing her right to apply to the court 
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because the given article of the law is imperative 
(Ministry of Justice 2019: 56).

Thirdly, according to sociological research, vio-
lations of their rights by businesses are often faced 
by the elderly, people with disabilities, members 
of the lesbian/gay/bisexual/transgender commu-
nity, young people (especially those without work 
experience), etc (EBA 2021). Employers often 
have a lack of understanding for pursuing social 
programmes to support the employment of the 
vulnerable groups at their enterprises.

Insufficient legal protection against 
the threat of forced labour and 
human trafficking 

The NBA indicated the high risk connected 
to forced labour and trafficking in Ukraine 
(Ministry of Justice 2019: 40). Global Slavery 
Index rated Ukraine as 49th out of 167 countries 
in the world with estimated 286,000 people living 
in modern slavery (Global Slavery Index 2018). 
The United States State Department regularly 
includes Ukraine in its annual report on human 
trafficking, indicating that the government does 
not fully meet the minimal standards for the 
elimination of human trafficking (Ministry of 
Justice 2019: 40). Thus, elaborating better legal 
enforcement mechanisms for human traffick-
ing and forced labour prevention remains of 
high relevance in Ukraine.

To sum up, Ukraine has already a wide 
legislative basis for legal guarantees of labour 
rights protection and step-by-step is closing 
legislative gaps, such as remote work regulation. 
Whereas labour protection is not a tabula rasa 
for Ukraine, there is an urgent need to find a 
juste milieu between pursuing economic growth 
promotion policies (that are often perceived in 
the neoliberal light as deregulation policies) 
and protecting labour and social rights of em-
ployees. Being skewed to one side will not allow 
the country to develop sustainably and will cre-
ate social disbalances and inequalities between 
different social groups. 

POLICY RECOMMENDATIONS  

While pursuing policies of fostering eco-
nomic development and stimulating business 

development we should not forget about the 
human rights and labour rights aspects. In a 
simpler sense, protecting human rights should 
be included in the business development agen-
da. The first step towards this was the adoption 
of the GPBHR, however, more actions will be 
needed to solve the mentioned problems. 

Develop implementation tools for 
GPBHR

GPBHR is a well-designed tool for engaging 
business actors in human rights issues. Yet, this 
tool will not work without proper enforcement 
mechanisms. It is envisaged that countries 
which have adopted GPBHR will develop a na-
tional action plan on business and human rights 
(NAP). Ukraine is currently developing such a 
NAP (National Action Plans on Business and 
Human Rights n.d.) and already has updated 
a national strategy on human rights by adding 
references to the GPBHR (Order of the President 
of Ukraine 2021). However, if we open the action 
plan for this strategy, we will see only one activ-
ity planned for 2021-23 related to business and 
human rights – conducting a study of the best 
practices on GPBHR implementation (Cabinet 
of Ministers of Ukraine 2021). This actually illus-
trates a lack of funding for the action from the 
state budget. On the other hand, what state body 
will be responsible for the implementation of 
these principles is another open question. The 
topic is interdisciplinary and requires the in-
volvement and cooperation of regulatory bodies 
and institutions operating in the field of human 
rights as well as those working with the busi-
ness. Clarification of these issues is needed to 
facilitate the proper functioning of the GPBHR.

Elaborate the national guide on 
business and human rights for 
business

For the document to work, it is important 
to develop practical guidelines for applying 
these principles to business entities. The guide 
should contain analyses of the ways business 
may affect human rights (including labour 
rights) and practical recommendations on 
how to avoid any negative effect. The state has 
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leverage to influence state-owned enterprises 
and, therefore, the state can make compliance 
with business and human rights requirements 
mandatory for state-owned enterprises.

Ensure transparency  
and inclusiveness of the NAP 
development process

NAP should be developed transparently with 
the involvement of multistakeholder expert 
groups and public consultations. Currently, the 
public hearing is an obligatory instrument for 
drafting and adopting any strategic document 
in Ukraine, however, public review of the legal 
document is mandatory at the stage of its adop-
tion but not at the stage of its development. A 
participative approach of NAP development, 
when expert and public consultations are used 
from the beginning of the process, should be 
adopted. This will benefit the quality of the NAP 
and will ensure that actions are adjusted to the 
peculiarities of the situation in Ukraine. This is 
particularly important to invite business repre-
sentatives to this process since business is the 
central actor of the GPBHR.

Raise public awareness on the issue 
of business and human rights and 
labour rights

It is important to hold a constant public 
dialogue on the issue of how business interacts 
with human rights. Some events were organised 
on the GPBHR topic already, such as a panel 
discussion during the 2021 Kharkiv Legal 
Forum (Kharkiv Info 2021). However, informa-
tion about the practical application of GPBHR 
should be disseminated not only among law 
professionals but also among the general pub-
lic. To this end, information must be provided 
in an inclusive language that is understandable 
to the wider public.

On the other hand, there is a need to raise the 
legal literacy of employees and employers. As we 
discovered earlier, labour legislation in Ukraine 
is complicated and constantly changing and, in 
many cases, employees lack a basic understand-
ing of their labour rights and knowledge on 
where to seek advice in case of the infringement 

of their rights. In my opinion, the state can 
provide free legal assistance and seminars on 
labour rights via the already existing centres of 
free legal aid.

Introduce incentives for companies 
that promote a human rights agenda 
in their business

Different incentive methods can be used to 
encourage companies with proactive human 
rights policies. Firstly, best practices can be 
shared on the national, regional, and local lev-
els on how the companies promote the human 
rights agenda. In 2020, ILO’s project organ-
ised online events to share real companies’ 
experience on how to identify and minimise 
gender-based violence risk for their employees. 
Similarly, round tables can be organised for 
business representatives to share their experi-
ence of promoting human and labour rights.

Another tool is public procurement. For 
example, Scotland and the city of Malmo 
ask for a Code of Conduct as an obligatory 
document for public procurement (Uvarova & 
Buriakovska 2019: 40). Alternatively, companies 
with developed and implemented business and 
human rights policies could be scored higher. 
Companies can also be given the tools to assess 
the integrity of their counterparties. The UK 
provides a tool for businesses to check if their 
counterparty is under sanctions connected 
to human rights violations abroad (Uvarova & 
Buriakovska 2019: 42). Ukraine has an online 
system, YouControl, that permits checking a 
business partner and this system might be up-
dated with business and human right-connect-
ed indicators.

Bring labour inspections in line with 
ILO norms and standards

Ukraine needs to update labour inspection 
regulations to meet international standards and 
to help track violations of labour rights.
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Strengthen tracking and prevention 
mechanisms for human trafficking 
and forced labour

It is necessary to strengthen cooperation 
with the international society that works in the 
field of human trafficking prevention as Ukraine 
is often considered a transition country. This 
should be accompanied by measures on legal 
awareness of citizens, especially in the field of 
employment abroad.

Promote gender equality

Ukraine has already the legislative basis that 
aims to guarantee gender equality in the labour 
field and minimise a gender pay gap, yet the sta-
tus quo reveals that gender pay disparities are 
still a norm. Despite the existence of a legislative 
framework, there is no practical mechanism 
for the implementation of equal treatment of 
men and women (JurFem 2020). Currently, the 
Cabinet of Ministers of Ukraine (CMU) is work-
ing on finalising the national strategy to reduce 
the gender pay gap until 2023 and approve an 
action plan for its implementation. The govern-
ment should supplement the legal framework 
on gender pay equality with measures in the 
field of non-formal education in gender stere-
otypes, awareness-raising events in the field of 
equal pay, paternity leave and promote the quo-
ta principle for the representation of women in 
the core bodies of companies and politics.

WAY TOWARDS BUSINESS 
DEVELOPMENT AND HUMAN 
RIGHTS BALANCE

Post-Soviet business development was re-
duced to the dogma of deregulation. In other 
words, stimulating business development was 
perceived as minimising state intervention 
in business. While it seemed natural at the 
beginning of the transition from an over-regu-
lated Soviet economic system to a free-market 
economy, now there is a need to find a balance 
between business development and respect 
for human rights. This policy brief provides an 
understanding of the main challenges related 
to business and human rights with a focus on 

labour rights in Ukraine. Although this article 
has dealt with the example of Ukraine, the 
analysis and policy recommendations may be 
relevant for other post-Soviet and post-socialist 
countries with a similar history and challenges 
of social and economic development. Among 
the post-Soviet countries only Georgia has devel-
oped a NAP (National Action Plans on Business 
and Human Rights n.d.). Four more countries 
with post-socialist inheritance (Poland, Czechia, 
Lithuania and Slovenia) declared a need for a 
more human-rights oriented business develop-
ment by adopting GPBHR and developing NAPs 
and Serbia has another governmental initiative 
(National Action Plans on Business and Human 
Rights n.d.). This means the process has only 
started in the region and collaboration and mu-
tual learning from the process will be a win-win 
for all post-socialist countries.
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