
 

 

 
 

 

INTERDEPARTMENTAL CENTRE  

ON HUMAN RIGHTS  

AND THE RIGHTS OF PEOPLES 

 

 

EUROPEAN MASTER’S DEGREE  

IN HUMAN RIGHTS  

AND DEMOCRATISATION 

 

_______________________________________________ 

 

 

The Irish “State” of  protect ion for child 

vict ims of  traff icking in its  care :  

The human rights paradox of   

theory and pract ice  

 
 

 

 

Supervisor: Prof. Paola Degani 

 

Candidate:  

Lorna Muddiman 

 

 

A.Y. 2011/2012 



i 

 

 

Abstract 

 

Trafficking in children/young persons could be likened to a game of hide and seek, 

where states, such as Ireland, must seek out victims who are being exploited, coerced 

and abused.    The “game” does not end, however, upon discovery of the victim.  

Rather, it is required by international law that states correctly identify child victims and 

afford them special protection.  The crime of trafficking is a violation of a child/young 

person’s human rights, and necessitates a child-centred human rights-based approach in 

order to ensure his/her well-being in a ‘protective environment’.  Co-operation between 

State and non-State actors is a key element, and political will at all levels of society is 

required.  Reality dictates, however, past tendencies to consider trafficking as an issue 

of law enforcement or migration.  This paper will address the issue of trafficking from a 

human rights perspective, examining laws, policies and guidelines in place that aim to 

afford special protection to child victims.  The case of Ireland will be analysed, 

addressing past and present issues and criticisms relating to standards of State care and 

treatment of separated/unaccompanied child victims.   By moving beyond the 

theoretical surface of trafficking in Ireland, the paper intends to enlighten readers on 

Irish state practice in the arena of child trafficking. 
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Introduction 

 

“I believe the trafficking of persons, particularly women and children, for forced and 

exploitative labour, including for sexual exploitation, is one of the most egregious 

violations of human rights…and is widespread and growing.” 

Kofi A. Annan, September 2004.
1
 

 

Certainly, trafficking in human beings is not an easy crime to comprehend.  What is 

certain, however, is that human trafficking denies the rights of men, women and 

children worldwide.
2
  Yet, it was only in the late 1990s that the international community 

finally began to consider critically the challenges that human trafficking presented.
3
  

There was also the realisation, together with added pressure from Non-Governmental 

Organisations (NGO) and other International Organisations (IO), that efforts needed to 

focus more on how to protect and assist victims of trafficking, especially those most 

vulnerable, such as children.  On 15 November 2000, the United Nations adopted the 

Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women 

and Children.
4
  This treaty (commonly referred to as the ‘Trafficking Protocol’) sought 

to encourage a more human rights approach to human trafficking and was based on a 

three ‘P’ paradigm of prevention, criminal prosecution and victim protection.
5
  Since 

then, consensus overall has been that the combat of trafficking in human beings should 

be multi-disciplinary with co-operation between both state and non-state actors to 

                                                 
1
 Kofi A. Annan, Forward to the UN Convention against Transnational Organised Crime and the 

Protocols Thereto, September 2004, p. iii, available at 

http://www.unodc.org/documents/treaties/UNTOC/Publications/TOC%20Convention/TOCebook-e.pdf 

(consulted on 26 June 2012). 
2
 Europol Public Information, Trafficking in Human Beings in the European Union, September 2011, 

available at https://www.europol.europa.eu/sites/default/files/publications/trafficking-in-human-beings-

in-the-european-union-2011.pdf (consulted on 17 April 2012). 
3
 Holmes, 2010, p. 5. 

4
 Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, 

Supplementing the United Nations Convention against Transnational Organised Crime, 20 November 

2000 (hereinafter referred to as the “Trafficking Protocol”). 
5
 U.S. Department of State, Trafficking in Persons Report 2010, p. 5, available at 

http://www.state.gov/documents/organization/142979.pdf (consulted on 20 May 2012). 

http://www.unodc.org/documents/treaties/UNTOC/Publications/TOC%20Convention/TOCebook-e.pdf
https://www.europol.europa.eu/sites/default/files/publications/trafficking-in-human-beings-in-the-european-union-2011.pdf
https://www.europol.europa.eu/sites/default/files/publications/trafficking-in-human-beings-in-the-european-union-2011.pdf
http://www.state.gov/documents/organization/142979.pdf%20(consulted%20on%2020
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ensure the effective and well-balanced implementation of counter-active measures to 

trafficking.
6
   

However, a review on how states have generally combated trafficking thus far 

would reveal otherwise; “notions of national security, national sovereignty and border 

control” have often prevailed over the multi-agency approach and the protection of the 

rights of persons.
7
  In spite of significant steps that have been taken, past and present 

research suggests that states have continuously failed to prioritise the human rights of 

victims of trafficking.  What is more, studies reveal a sheer lack of progress in the 

reduction of human trafficking overall.
8
  Why is it that trafficking-related issues, such as 

low conviction rates and poor standards of protection, continue to persist and proliferate 

despite the so-called “best efforts” of the international community?  That is to say, 

many problems remain in spite of the widespread adoption of anti-trafficking treaties 

and laws.  It is not for want of research in the field of trafficking in persons.  There is no 

shortage of reports and studies that focus on the complexities of human trafficking.  

There is also an abundance of guidelines and training manuals on trafficking that deal 

with a range of ‘best practice’ measures in terms of prevention, protection and 

prosecution.
9
  What is certain, however, is the significance of political will.  It is a key 

element towards success or failure of anti-trafficking measures, not only of the 

leadership but of all sectors of society.
10

 

Worryingly, recent estimates also reveal that the total number of children being 

trafficked is extremely high and is on the increase.
11

  Europe in particular can be 

considered a prime ‘consumer’ of trafficking in young persons.  It is a region of 

affluence and advantage, with a market of high demand in the exploitation of children.
12

  

Indeed, almost all Western, Southern and Northern European countries are destinations 

                                                 
6
 Konrad, 2008, p. 162. 

7
 Ibid. 

8
 Id., p. 161. 

9
 A number of these research reports and guideline materials will be examined throughout the paper. 

10
 Holmes, 2010, pp. 201-202. 

11
 Inter-Parliamentary Union (IPU) & UNICEF, Combating Child Trafficking, March 2005, p. 13, 

available at http://www.unicef.org/ceecis/IPU_combattingchildtrafficking_GB.pdf (consulted on 26 May 

2012). 
12

 UNICEF Innocenti Research Centre, Child Trafficking in Europe: A Broad Vision to Put Children 

First, March 2008, available at 

http://www.humantrafficking.org/uploads/publications/ct_in_europe_full.pdf (consulted on 1 June 2012). 

http://www.unicef.org/ceecis/IPU_combattingchildtrafficking_GB.pdf
http://www.humantrafficking.org/uploads/publications/ct_in_europe_full.pdf
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for human trafficking, including child trafficking.  Consistent flows with the European 

sub-regions also exist and victims trafficked to these countries are reported to come 

from all major regions of the world.
13

   

Another reason to explain the epidemic proportions of child trafficking is that, 

without an adequate system of protection, human trafficking, in general, remains a low-

risk criminal enterprise with high returns – an enticing and lucrative choice of “career”, 

therefore, for traffickers already involved in the trading of drugs or arms.
14

  The 

International Labour Organisation (ILO) estimated from its 2008 statistics that annual 

profits could have generated up to as much as 32 billion USD (equivalent to 

approximately 24.5 billion Euros) from trafficking in human beings.
15

  This paper 

argues that the failure of states to implement effectively laws and policies for child 

victims of trafficking not only facilitates the growth of this low-risk, profitable trade but 

also creates new challenges to deal with such as internal trafficking and the re-

trafficking of victims.
16

  The Council of Europe (CoE) uses an approach which expands 

upon the three ‘P’ principle and, more important to the context of this paper’s research, 

places specific focus on children.  In addition to the three aspects of prevention, 

protection and prosecution, this specific approach offers a further dimension, which is 

the concept of child participation.
17

  This child-centred four ‘P’ human rights-based 

approach ought to be adopted by the international community as a whole when dealing 

with the trafficking of children.  Moreover, it is critical that states understand how best 

to balance their duties accordingly between the four aspects.   

In 2002, the then High Commissioner for Human Rights, Mary Robinson, 

indicated a “clear need for practical, [human] rights-based policy guidance” in the area 

                                                 
13

 ECPAT & The Body Shop, Their protection is in our hands: The state of global child trafficking for 

sexual purposes, 2009, p. 14, available at 

http://www.ecpat.net/EI/Publications/Trafficking/Summary_Global_Child_Trafficking_for_Sexual_Purp

oses.pdf (consulted on 21 March 2012). 
14

 IPU & UNICEF, Combating Child Trafficking, March 2005, p. 7, available at 

http://www.unicef.org/ceecis/IPU_combattingchildtrafficking_GB.pdf (consulted on 26 May 2012). 
15

 International Labour Organisation (ILO), ILO Action against Trafficking in Human Beings, 12 

February 2008, available at http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---

declaration/documents/publication/wcms_090356.pdf (consulted on 10 April 2012). 
16

 These more recent (and therefore less researched) phenomena will be discussed later on in the paper. 
17

 Council of Europe (CoE), Protecting children and promoting their rights, available at 

http://www.coe.int/what-we-do/human-rights/children-rights (consulted on 28 May 2012). 

http://www.ecpat.net/EI/Publications/Trafficking/Summary_Global_Child_Trafficking_for_Sexual_Purposes.pdf
http://www.ecpat.net/EI/Publications/Trafficking/Summary_Global_Child_Trafficking_for_Sexual_Purposes.pdf
http://www.unicef.org/ceecis/IPU_combattingchildtrafficking_GB.pdf
http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---declaration/documents/publication/wcms_090356.pdf
http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---declaration/documents/publication/wcms_090356.pdf
http://www.coe.int/what-we-do/human-rights/children-rights
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of human trafficking.
18

  States may be reluctant to adhere to such an approach since 

addressing trafficking from a human rights perspective can create a whole range of 

issues.  For example, more direct focus is put on the obligations of states towards 

victims of trafficking, as well as their need to recognise the distinct circumstances and 

rights of victims, like those of children.
19

  As stated by the present High Commissioner, 

Navanethem Pillay; “a human rights-based approach to trafficking requires an 

acknowledgement that trafficking is, first and foremost, a violation of human rights”.
20

  

Therefore, states have a responsibility to respect and protect the rights of all peoples as 

well as to afford special protection to those most vulnerable, like trafficked children.   

Certainly, when it comes to anti-trafficking laws and policies, the aspect of 

protection is considered to be the most difficult, and potentially the most costly for 

states, but it is “the one most needed now”.
21

  Children are particularly vulnerable to 

traffickers, and their protection and well-being ought to take precedence in the global 

struggle against trafficking in persons.  Undeniably, international law requires states “to 

ensure the child such protection and care as is necessary for his or her well-being”.
22

  

Such laws are made ineffective, however, unless they are successfully implemented by 

governments.  The fact of the matter is that trafficking in all persons is a vicious circle; 

a web in which many victims will be caught up unless they are sufficiently protected by 

states. Governments have been accused of placing too much emphasis on the 

immigration status of the child as opposed to the best interests of the child; this has 

certainly been the case in Ireland
23

, the country on which this paper will focus. What 

states need to remember is that victims of child trafficking are victims of serious abuse; 

they have been exploited and maltreated in a manner that necessitates direct assistance 

upon such abuse being discovered.  Not only this, but the type of treatment afforded to 

children by state authorities must be specific to their needs.  Too often, the variety of 

                                                 
18

 Gallagher, 2010, p. 4. 
19

 Holmes, 2010, p. 29. 
20

 Gallagher, 2010, p. 3. 
21

 Holmes, 2010, p. 196. 
22

 Convention on the Rights of the Child (CRC), 20 November 1989. 
23

 Interview with Itayi Viriri, Separated Children’s Officer, Barnardos Ireland, Dublin, 26 April 2012. 
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care that child victims of trafficking receive is inadequate and insensitive to the 

violations that have occurred.
24

 

Therefore, this paper proposes to address three core issues.  First, it will look at 

the various dimensions of trafficking in children/young persons, as well as highlight 

examples of adequate protection.  Second, it will examine the international laws that are 

most significant when discussing the protection of trafficked children/young persons.  

Third, in order to obtain more substantive evidence, the paper will explore the situation 

of trafficked children in Ireland – a country that is known for having violated children’s 

rights in the past (can the same be said of the present?).  In order to avoid confusion or 

misinterpretation, the first chapter will consist of a general description of some key 

terms to be used throughout the paper.  Chapter two then will centre on the victims of 

trafficking in children/young persons as well as the importance of their protection to 

prevent them from being trafficked internally or re-trafficked.  Due to the indistinct 

nature of trafficking, statistics and characteristics of trafficked child victims vary from 

region to region.  Therefore, the paper will focus on the situation of trafficked children 

in the European region; although, here, trends also differ from country to country.  This 

part will provide a useful framework on how states can adopt a human rights approach 

to trafficking and, more specifically, a child-centred rights-based approach.  The 

principles and guidelines drafted by the Office of the High Commissioner for Human 

Rights (OHCHR)
25

 will be examined alongside guidelines by such organisations like 

UNICEF.   

Chapter three will examine the international and regional, namely the CoE and 

the European Union (EU), legislation that specifically relates to the protection of 

trafficked children.  With the aid of past research on this particular topic, we will see 

whether such legislation is sufficient in the protection of child victims of trafficking.  

The fourth chapter will focus in more detail on the phenomenon of trafficking in 

Ireland.  All legislation linked to the protection of child victims of trafficking will be 

examined and scrutinised at the domestic level.  Using reports and evidence received 

from both state and non-state actors, research will investigate how the Irish government 

                                                 
24

 Dottridge (a), 2006. 
25

 Office of the High Commissioner for Human Rights (OHCHR), Recommended Principles and 

Guidelines on Human Rights and Human Trafficking, 20 May 2002, Index: E/2002/68/Add. 1. 



6 

 

has thus far dealt with “rescued” trafficked children in its care.  In order to have a clear 

idea of what constitutes a more human rights, child-centred approach, the OHCHR’s 

guidelines, as well as other relevant reports, will serve as a comparison.  What this 

paper will determine is whether or not the specific care provided for by Irish authorities 

is sufficiently adequate.  Does legislation at the domestic level provide sufficient 

protection for trafficked children and young persons and is it in compliance with 

international human rights law?  Finally, this study will establish whether or not Irish 

policy truly reflects that trafficking in young persons (and persons in general) is, above 

all, a serious human rights violation.  The Irish government commends itself when it 

declares that “the promotion and protection of human rights is central to Ireland’s 

domestic and foreign policies”.
26

  More specifically, the Irish state’s Minister for 

Children has affirmed that this year will be “an historic one in the improvement of 

children’s lives and the key services on which they depend”.
27

  Can the same be said 

with regard to improving the rights of child victims of trafficking in Ireland?  

 

 

 

 

 

 

 

                                                 
26

 Human Rights Council, National report submitted in accordance with paragraph 15 

(a) of the annex to Human Rights Council resolution 5/1 – Ireland, HRC Index: A/HRC/WG.6/12/IRL/1, 

22 July 2011, available at http://daccess-dds-

ny.un.org/doc/UNDOC/GEN/G11/150/29/PDF/G1115029.pdf?OpenElement (consulted on 20 May 

2012). 
27

 Fitzgerald, Frances, ‘Opening Statement of Ms. Frances Fitzgerald TD, Minister for Children and 

Youth Affairs at the Joint Oireachtas Committee on Health and Children’, 16 February 2012, available at 

http://www.dcya.gov.ie/viewdoc.asp?Docid=1819&CatID=12&mn=&StartDate=01+January+2012 

(consulted on 25 May 2012). 

http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G11/150/29/PDF/G1115029.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G11/150/29/PDF/G1115029.pdf?OpenElement
http://www.dcya.gov.ie/viewdoc.asp?Docid=1819&CatID=12&mn=&StartDate=01+January+2012
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1. How to identify and define: 

 

1.1.   Trafficking in children/young persons 

 

With regard to anti-trafficking legislation concerning children/young persons, the term 

‘child’ is most often utilised.  This may create the misconception that trafficking occurs 

to children of a certain age, i.e. younger children.  On the contrary, and in line with 

Article 1 of the CRC; “a child means every human being below the age of eighteen 

years unless, under the law applicable to the child, majority is attained earlier”.
28

  A 

‘child’ or ‘young person’ can be trafficked at any age.  Therefore, both these terms will 

be used interchangeably.  Furthermore, when it comes to trafficking, the Trafficking 

Protocol and the ILO Convention on Child Labour
29

 do not allow for derogation 

regarding age.
30

  Finally, the application of key principles such as the best interests of 

the child; the right to non-discrimination; the child’s right to participation and the right 

to privacy, is considered paramount in this paper.  A failure by all actors involved to 

respect these conditions reflects a lack of commitment to combat child trafficking and to 

protect and assist its victims, in both the short- and long-term.  

When it comes to defining trafficking in young persons/children, one must first 

consider the definitions related to trafficking in human beings in general.  In this regard, 

numerous definitions have been put forward by international bodies and they have been 

variously interpreted.  In the past, uncertainty surrounding the concept of trafficking 

meant that counteractive measures and provisions were either absent or left undefined, 

thus, leading to divergences in how to approach such a complex issue and how best to 

protect the victims of trafficking.
31

  The notable increase in human trafficking in the 

1990s forced the international community to take greater strides in their attempts to 

                                                 
28

 CRC, 20 November 1989. 
29

 Save the Children Italy, AGIRE – Austria, Greece, Italy and Romania: Acting for stronger private-

public partnerships in the field of identification and support of child victims and at risk of trafficking in 

Europe, August 2010, p. 10, available at 

http://images.savethechildren.it/f/download/protezione/agire/AG/AGIRE_Training_Manual_EN.pdf 

(consulted on 15 June 2012). 
30

 ILO Convention no. 182 on the worst forms of child labour, 17 June 1999. 
31

 Apap and Medved, 2003, p. 11. 

http://images.savethechildren.it/f/download/protezione/agire/AG/AGIRE_Training_Manual_EN.pdf
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combat trafficking.  There was also the realisation of the need for a “clearer, broader 

and commonly accepted definition” of trafficking in human beings.
32

  In this context, 

the Trafficking Protocol is hugely significant as it provided the first internationally 

agreed definition of trafficking in all persons.
33

   

According to the Trafficking Protocol, trafficking in children/young persons is 

the act of “recruitment, transportation, transfer, harbouring or receipt of a child for the 

purpose of exploitation” regardless of the use of illicit means.  The illicit means are 

defined as the use of threat or force “or other forms of coercion, of abduction, of fraud, 

of deception, of the abuse of power or of a position of vulnerability or of the giving or 

receiving of payments or benefits to achieve the consent of a person having control over 

another person, for the purpose of exploitation”.
34

  Within this definition, various forms 

of exploitation are taken into account such as the “exploitation of the prostitution of 

others or other forms of sexual exploitation, forced labour or services, slavery or 

practices similar to slavery or servitude, the removal of organs”.
35

  UNICEF, with 

specific reference to young persons, elaborates on this list when it includes such 

exploitation as the “use of children associated with armed groups or forces, begging, 

illegal activities, sport and related activities, illicit adoption, early marriage or any other 

forms of exploitation”.
36

  UNICEF also makes note that “the recruitment of children for 

hazardous work or… theft” can be included under what is mentioned in the Trafficking 

Protocol as “forced labour or services”.
37

   

 

1.2.  Trafficked children/young persons as victims of abuse 

 

Unless otherwise stated, the usage of the term ‘victim’ in this specific research shall 

mean any child victim of trafficking believed to be below the age of eighteen years.  

Trafficking abrogates a child’s right to a healthy childhood and a productive, rewarding 

                                                 
32

 Ibid. 
33

 IPU & UNICEF, Combating Child Trafficking, March 2005, p. 11, available at 

http://www.unicef.org/ceecis/IPU_combattingchildtrafficking_GB.pdf (consulted on 26 May 2012). 
34

 Trafficking Protocol, 15 November 2000. 
35

 Ibid. 
36

 UNICEF, Guidelines on the Protection of Child Victims of Trafficking, September 2006, p. 9, available 

at http://www.unicef.org/ceecis/0610-Unicef_Victims_Guidelines_en.pdf (consulted on 10 April 2012). 
37

 Dottridge (a), 2006, pp. 14-15. 

http://www.unicef.org/ceecis/IPU_combattingchildtrafficking_GB.pdf
http://www.unicef.org/ceecis/0610-Unicef_Victims_Guidelines_en.pdf
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and dignified life.  Child trafficking victims are subjugated and physically abused by the 

various perpetrators, including traffickers, employers, pimps, madams and ‘customers’.  

Victims may be exposed to violence at all stages of the trafficking cycle.
38

  The CoE’s 

definition of trafficking expands upon the Trafficking Protocol by defining the term 

‘victim’.
39

  The definition, in its entirety, is regarded as a key factor in the effective 

implementation of the provisions outlined in the Convention, especially those related to 

protection.
40

  A Framework Decision of the EU provides an even more detailed 

definition whereby a victim shall mean any “natural person who has suffered harm, 

including physical or mental injury, emotional suffering or economic loss…”
41

  Victims 

of trafficking are also referred to as “unwilling participants within the terms of the crime 

in trafficking in persons” and/or those most vulnerable who suffer any number of 

human rights violations and who, consequently, have the right to protection, assistance 

and reparation by governments and civil society.
42

   

 In the past, child victims of trafficking were seldom recognised as being entitled 

to special protection measures.
43

  As shall be discussed further in this paper, children 

are especially vulnerable because they are often more susceptible to manipulation and 

deception.  The CRC specifically provides that “child victims are entitled to special 

protection measures, both as victims and as children, in accordance with their specific 

rights and needs” (italics author’s own).
44

  Therefore, the failure of states to provide 

adequate support and assistance to children cannot be tolerated.  IOs and governments 

have admitted that “they are often unsure what procedures to follow when someone 

under 18 was believed to have been trafficked”.
 45

  In response to this uncertainty, 

UNICEF developed a set of standards for “good practice in the protection of and 

                                                 
38

 IPU & UNICEF, Combating Child Trafficking, March 2005, p. 16, available at 

http://www.unicef.org/ceecis/IPU_combattingchildtrafficking_GB.pdf (consulted on 26 May 2012). 
39

 Article 3 of the CoE Trafficking Convention defines a victim of trafficking as “any natural person who 

is subject to trafficking in human beings”.   
40

 Gallagher, 2006, p. 176. 
41

 European Union (EU), Council Framework Decision on the standing of victims in criminal 

proceedings, 15 March 2001. 
42

 IOM, The IOM Handbook on Direct Assistance for Victims of Trafficking, 2007, available at 

http://www.iom.int/jahia/webdav/site/myjahiasite/shared/shared/mainsite/published_docs/books/CT%20h

andbook.pdf (consulted on 22 May 2012). 
43

 Dottridge (a), 2006, p. 3. 
44

 Id., p. 12. 
45

 Id., p. 9. 

http://www.unicef.org/ceecis/IPU_combattingchildtrafficking_GB.pdf
http://www.iom.int/jahia/webdav/site/myjahiasite/shared/shared/mainsite/published_docs/books/CT%20handbook.pdf
http://www.iom.int/jahia/webdav/site/myjahiasite/shared/shared/mainsite/published_docs/books/CT%20handbook.pdf
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assistance to child victims of trafficking”
46

 and the creation of a “protective 

environment”.
47

  Moreover, the guidelines highlight child victims as “survivors” in 

order to emphasise the “resilience of [young] persons who have been exploited or 

abused”.
48

  Governments and other agencies can too often discredit the abilities and 

viewpoints of children/young persons in decision-making processes concerning victims 

of trafficking. 

 

1.3.  Trafficked children/young persons as separated or unaccompanied 

 

The human rights system of the UN has acknowledged the particular vulnerability of 

children who are unaccompanied or who have been separated from their family or 

guardians for numerous reasons, and who are residing outside their home country.  

Understandably, they are at a higher risk of exposure to “exploitation and abuse, 

including through trafficking”.
49

  Their protection by states is paramount as traffickers 

take advantage of the fact that these children lack any financial, physical or emotional 

support.  In its General Comment No. 6, the Committee on the Rights of the Child 

informs states of the dangers that unaccompanied or separated children may face at the 

hands of traffickers.  The Committee acknowledges that “there is often a link between 

trafficking and the situation of separated and unaccompanied children” (para.23).
50

  

What is more, an unaccompanied or separated child who has already been a victim of 

trafficking is likely to be re-trafficked if sufficient protection and assistance is not 

afforded to him/her.  As the Committee has noted itself; “trafficking in children is a 

threat to the fulfilment of their right to life, survival and development” (para.52).
51

  The 

                                                 
46

 Id., pp. 9-12. *UNICEF, Guidelines on the Protection of Child Victims of Trafficking, September 2006, 
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47
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of a protective environment for child victims of trafficking. 
48

 UNICEF, Guidelines on the Protection of Child Victims of Trafficking, September 2006, p. 9, available 
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49

 Gallagher, 2010, p. 113. 
50
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51
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Committee differentiates between unaccompanied and separated children/young persons 

as follows: 

 “Unaccompanied children” (also called unaccompanied minors) are children, as 

defined in article 1 of the Convention, who have been separated from both parents 

and other relatives and are not being cared for by an adult who, by law or custom, is 

responsible for doing so.
52

   

 “Separated children” are children, as defined in article 1 of the Convention, who 

have been separated from both parents, or from their previous legal or customary 

primary caregiver, but not necessarily from other relatives. These may, therefore, 

include children accompanied by other adult family members.
53

 

Let it be noted that this General Comment applies only to unaccompanied or separated 

children/young persons who are residing outside of their home country, i.e. those who 

have crossed transnational borders.  This paper would go further and argue that all 

separated/unaccompanied children, nationals and non-nationals alike, are at higher risks 

of being trafficked.  Nevertheless, as we shall see from the Irish context, it can often be 

the case that separated/unaccompanied foreign national children will be afforded an 

inferior level of protection by the state.  Risks are particularly great for a child/young 

person who has already been a victim of trafficking, a factor which resulted in their 

status of being unaccompanied or separated.  The CRC explicitly states that “children 

who are at risk of being re-trafficked should not be returned to their country of origin 

unless it is in their best interests and appropriate measures for their protection have been 

taken” (para.53).
54

  Many of the international conventions and protocols that will be 

examined have paid little attention to protection standards for separated/unaccompanied 

young persons, be they victims of trafficking or not, once they are in a destination 

country.
55

  

 

                                                 
52
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53
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2. Trafficking in children/young persons:  

The right to protection 

 

2.1. Dynamics of child trafficking 

 

“Every day, children are bought, sold and transported away from their homes”.
56

  While 

recent research has provided important information on the nature of child trafficking, 

little is known about its magnitude.
57

  ILO estimates indicate that as many as 1.2 million 

victims of trafficking are children/young persons
58

 while other anti-trafficking 

organisations estimate that, among the total victims of trafficking, children count for 

over 20 per cent.
59

  Nevertheless, it is difficult to verify such figures due to the 

clandestine nature of the crime of trafficking in persons young and old.  What is certain, 

however, is that child trafficking occurs in all regions of the world and is on the 

increase.
60

  In 2011, the International Organisation for Migration (IOM) reported an 

increase of 27 per cent in child trafficking cases dealt with by their personnel.
61

  While 

it is true that trafficking in human beings affects a wide range of persons, the particular 

vulnerability of children in this covert trade is highlighted throughout this research 

paper.  The ILO states that trafficking in young persons “is about taking children out of 

their protective environment and preying on their vulnerability for the purpose of 

                                                 
56

 IPU & UNICEF, Combating Child Trafficking, March 2005, p. 3, available at 
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 UNICEF, Child protection from violence, exploitation and abuse: Child trafficking, available at 

http://www.unicef.org/protection/57929_58005.html (consulted on 29 May 2012). 
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 ILO, ILO Action against Trafficking in Human Beings, 12 February 2008, available at 

http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---

declaration/documents/publication/wcms_090356.pdf (consulted on 10 April 2012). 
59

 ECPAT & The Body Shop, Their protection is in our hands: The state of global child trafficking for 

sexual purposes, 2009, available at 
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exploitation”.
62

  International law demands states to recognise the particular 

vulnerability of children to traffickers and exploiters and highlights their vulnerable 

position as a direct result of their reliance on others for security and wellbeing.
63

  This 

also makes them more susceptible to the likes of coercion and deception; both of which 

are considered fundamental aspects in the definitions of human trafficking.   

 While trafficking in young persons has generally been associated with cross-

border trafficking, recent research indicates that children are also moved within a 

country in order to be exploited in some shape or form.
64

  Indeed, many up-to-date 

studies appear to highlight the fact that child trafficking is becoming more and more 

complex as time goes on.  In this way, the fact that new challenges are emerging 

alongside other, more traditional, aspects of trafficking makes the fight against it a 

prime responsibility of states.  This also necessitates the establishment of adequate 

protection for victims of trafficking in young persons.  States must not shy away from 

their duty to protect the wellbeing and development of all children/young persons.  

Since its adoption in 1989, the CRC has become the treaty most widely ratified by states 

and specifically mandates State Parties to protect children from trafficking.
65

  Therefore, 

states are not only obliged to incorporate a system of protection within their laws and 

policies but they must also implement these measures effectively and hold themselves 

accountable.  In order to combat trafficking in minors effectively, it is essential that 

governments are aware of the complexities that trafficking presents; “only by 

understanding the depth, breadth and scope of the problem can we address…how to 

counter it”.
66

 

 This particular section will examine the various and more recent dimensions of 

child trafficking.  It must be noted that, as indicated by the array of reports and studies 

in existence on the victims of trafficking, it is impossible to generalise such a diverse 
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group.
67

  Thus, in order to narrow the research, this section proposes to profile the 

victims of trafficking in children/young persons with a specific focus on the region of 

Europe; statistics and other factual data highlighted will be mostly in relation to 

European states.  Nonetheless, although Europe is relatively small in geographic terms, 

it has become a diverse region with regard to trafficking flows; nationalities of victims; 

forms of exploitation, etc.
68

  What is more, the section will provide a general backdrop 

for the situation of child victims in Ireland and offer a more holistic view on the scale of 

present-day trafficking in young persons.  In the coming paragraphs, we will also see 

the reasons why states absolutely need to provide suitable protective measures for child 

victims of trafficking.   

 

2.1.1. Moving beyond traditional perceptions: 

   A modern conceptual framework of trafficking in children/young persons 

 

Despite being a highly complex issue, governments tend to make the mistake of 

reducing trafficking in persons to a more “simplistic, often one-dimensional” concept.
69

  

This narrow perspective does not correspond with the reality.  In order to deal 

effectively with the challenges of trafficking in young persons, and in persons in 

general, it is essential that governments move beyond the more traditional perceptions 

of trafficking.  Truly, the intricacies of such a process must be thoroughly researched 

and understood.  According to numerous sources, the “simplest” forms of child 

trafficking have a number of distinct phases which include: recruitment or movement  

destination and exploitation  withdrawal (by agreement, escape or outside 

intervention)  recovery and possible reintegration.
70

  During each of these stages a 

child will most likely be subjected to some form of maltreatment, whether it is physical, 

emotional or psychological.  However, it is at the point of destination where the child is 

                                                 
67
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70
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subjected to the most severe forms of abuse and exploitation by the trafficker and other 

perpetrators.  Finally, even though opportunities for intervention present at each phase, 

it is not usually until the latter part of the process that the victim will be “rescued” from 

harm.
71

   

While the above summary provides a more straightforward template of the 

trafficking process, reality dictates that “trafficking is seldom a simple continuum”.
72

  

Testimonies given by trafficked children themselves uncover the sad truth that the same 

child can enter into and escape from exploitation many times.
73

  Contrary to what 

governments or other individuals in society might assume, trafficking in minors is not 

always a ‘one-time’ occurrence.   

The re-trafficking of children has not been as thoroughly researched and it is an 

issue that deserves fuller attention by states.  Nevertheless, there is an accord between 

international organisations, governments and academics alike that re-trafficking 

constitutes a serious and significant problem.
74

  To date, however, gaps remain in the 

research on re-trafficking which would help in determining its “incidence, cause or 

consequence”.
75

  According to the results of one IOM report, children are among those 

most vulnerable to being re-trafficked and are often more susceptible to re-trafficking in 

adult life.
76

  Consequently, the same report lists the lack of inadequate assistance 

afforded to victims of trafficking as one of the reasons for their being re-trafficked.  It 

also highlights findings that trafficked persons, including children, are more prone to re-

trafficking “immediately after having exited a trafficking situation and [are] en route to 

assistance”.
77

  Therefore, it is safe to say that when a government fails to identify and 

provide adequate provisions of protection for victims in need of direct assistance, it 

contributes to their exposure and vulnerability to traffickers.  Whether it is intentional or 

not, states who fail to act appropriately are a passive ‘assistant’ in the cycle of the 

human trafficking process, including trafficking in children/young persons. 
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 Another more recent aspect of child trafficking that also needs to be tackled 

concerns the issue of internal or domestic trafficking.  Traditionally, children are 

trafficked across international borders but it is becoming more common for the 

trafficking of young persons to be internal.
78

  Even so, knowledge on the issue of 

domestic trafficking is limited in Europe, particularly in the Western regions and in the 

EU.  The studies that do exist on internal trafficking reveal that, in countries of 

destination, children may continue to be trafficked within that country in order to avoid 

detection.
79

  More commonly known is cross-border trafficking, which can be 

categorised by countries of origin, countries of destination and transit countries (many 

countries have been classified under two or even all of these categories).
80

  One 

particular global report has classified Europe to be the destination point for victims from 

the widest range of origins.
81

  Indeed, child trafficking occurs in virtually all countries 

in Europe and its trafficking flows are diverse.  There is no clear-cut distinction between 

countries of origin, destination or transit in Europe, and in more than half of the 

countries trafficking routes lead in all directions, into and out of the country.
82

   

While the transnational nature of child trafficking is more widely reported, it has 

been found that domestic trafficking also occurs on a frequent basis.  Indeed, one 

particular report establishes that this form of trafficking not only occurs in large, 

transitional countries, in which victims are moved between rich and poor areas, but it 

also exists in “relatively small and wealthy countries, such as those in Europe”.
83

  

Ireland could easily be, and has been, included in this category.  Actually, not only is 

internal trafficking reported to occur in every second European country but its victims, 

including children, are also growing in numbers.
84

  According to one related study, the 
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victims of domestic trafficking are a diverse group who may be nationals of the country 

in which they are trafficked; migrants residing in the state, either legally or illegally 

and/or asylum seekers.
85

  Speculation as to why there has been an apparent rise in those 

trafficked internally draws attention to the “reduced risks” of domestic as opposed to 

international trafficking.  For example, it is more likely that children who are trafficked 

internally will not require travel documentation and will speak the language.  It is also 

possible that law enforcement personnel, in focussing more on transnational trafficking, 

leave undetected the incidents of domestic trafficking.
86

  Despite the reality of this 

growing phenomenon, the international community has yet to address appropriately the 

issues surrounding internal trafficking.
87

 

 The factors that contribute towards children being exposed to trafficking are 

often the same as those that apply to adults.
88

  However, in this respect, there also exist 

core differences between the trafficking of minors and the trafficking of adults.  Perhaps 

the most fundamental characteristics of children that make them more vulnerable to 

trafficking are their greater capacities to believe, to trust, and to forgive.  Traffickers 

take advantage of these characteristics and use them to recruit, to manipulate and, 

eventually, to exploit the child.
89

  Moreover, there is huge diversity in terms of the 

causes of trafficking in children/young persons.  A particular study by UNICEF divides 

such causes into distinct categories, labelling them to be one or more of “immediate, 

underlying, and structural or root causes”; although there may be overlapping of 

particular causes.
90

  The ‘immediate’ aspect relates to the decisions taken by numerous 

actors that can lead to a child being trafficked, be it intentional or unintentional.  In this 

way, the child/young person, his/her family members as well as other individuals or 

groups could play a direct role in the trafficking process.  The second element, namely 

the ‘underlying’ causes, takes into consideration certain conditions that impact upon 

decisions made by individuals.  For example, a low level of education or lack of income 
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could contribute towards a child being trafficked.  Finally, the causes that have a 

‘structural’ or ‘root’ aspect pertain to a particular socio-economic climate “in which 

child trafficking and exploitation can flourish”.
91

  Poverty, war and natural disasters are 

all examples of this third type. 

Trafficking in young persons and their degree of exploitation may also be 

influenced by particular aspects like official corruption, gender discrimination, harmful 

traditional and cultural practices as well as a lack of political will to end such issues.
92

  

In general, traffickers target the poor and the vulnerable.
93

  What is more, they target the 

unprotected.  In this way, more proximate factors such as a nation’s legal and policy 

regime, its rule of law and the relations between civil society and state authorities also 

influence a child’s level of exposure to traffickers.
94

  Children can end up as victims of 

trafficking through direct means, like their sudden abduction by traffickers, or more 

indirectly, by, for example, being handed over or sold to perpetrators by parents who 

believe or sincerely hope that it is the best decision for the child’s future.
95

  However, 

reasons for their being trafficked exist both in countries of origin, where children are 

recruited, and in destination states where exploitation takes place.  In this regard, 

“causes can be clustered and analysed on both sides of the ‘supply-demand’ 

continuum”.
96

   

The aspects listed above are all factors that contribute to an environment which 

makes possible the ‘supply’ side of trafficking.  It is also important to understand the 

‘demand’ dimension of child trafficking if it is to be tackled effectively.  While the 

demand for sexual exploitation and cheap labour plays a large part in the trafficking 

process, the people who most ‘demand’ trafficked children are those who can 

potentially profit financially from their use.  A combination of “high ‘profiting’ 

potential”, inadequate migration and protection laws plus low levels of law enforcement 
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facilitates the ‘demand’ for traffickers to exploit and make money out of children.
97

  

Sadly, it has too often been the case that desires for financial gain and profit prevail 

over ethics and the protection of the rights of the child.
98

  Certainly, in Europe, 

governments have frequently failed to address the human rights implications for child 

victims of trafficking.  Particularly, in economic climates, such as the one that Europe is 

currently experiencing, states have a tendency to decrease budget spending for social 

services, child protection and child care.
99

  Instead, states should focus on strengthening 

the child protection system since “effective prevention [of trafficking] means ensuring 

that the forms of protection to which children are entitled on the basis of rights 

guaranteed by the CRC are available in practice”.
100

 

 All child victims of trafficking are made highly vulnerable to sexual abuse and 

exploitation because they are removed from familiar support structures, such as their 

families and communities.
101

  Governments, state authorities and many others have 

often associated the trafficking of minors with sexual exploitation in terms of such 

crimes like prostitution and child pornography.  In reality, however, the situation “is 

much more complex”.
102

  While it may be true that child trafficking for sexual purposes 

has been the most frequently reported form of exploitation, this does not automatically 

imply that it is the most common.  The fact of the matter is that trafficked children may 

be exploited in a number of ways, through domestic slavery or bonded labour for 

example.
103

  The general concern has been that trafficking for forced labour too often 

goes unnoticed and is less reported than trafficking for sexual exploitation.
104

  Besides 

sexual exploitation, children in Europe may also be trafficked and exploited by way of 
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forced labour, domestic servitude, begging and petty crime.  Marriage, illicit adoption 

and the sale of babies has also been connected to the trafficking of young persons.
105

    

More recent studies reveal the changes that are taking place in terms of the “forms and 

degrees of exploitation”; which in turn creates new difficulties for states, such as the 

identification of victims.
106

  This can be seen with the rising speculation in relation to 

child trafficking and organ removal.  Nevertheless, this newer form of exploitation has 

not yet been confirmed in the field of child trafficking and needs to be further 

researched.  It also deserves more attention from law enforcement agencies.
107

 

 Ambiguities surrounding exploitation and the role of gender also exist.  Past 

research suggests that girls are generally trafficked for sexual exploitation while boys 

are exploited in the labour market.  Nevertheless, and contrary to popular belief, boys 

may also be trafficked in order to be exploited sexually.  The “widespread social denial” 

that boys may be subjected to sexual exploitation is indicative of the “limited 

knowledge, awareness and reports of trafficking in boys for sexual purposes but also the 

gender biases” in existing frameworks, resulting in a shortage of support services that 

cater specifically towards boys.
108

   

Past and present research reveals that, although children can fall victim to 

trafficking at any age, the form of exploitation to which they are subjected will differ.  

For example, younger child victims of trafficking are frequently used for “begging, 

child labour or involvement in criminal activities”, while teenagers mainly aged 

between 14 and 17 years are often subjected to forms of sexual exploitation.
109

  In this 

regard, the significance of effective and adequate data collection methods must not be 

overlooked.  Europe as a region has been accused of failing to implement a 

“harmonized and systematic data collection, analysis and dissemination at all levels”.
110
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The above paragraphs clearly depict the multi-dimensional nature of trafficking 

in children/young persons, completely contrary to the one-dimensional views of many 

governments.  Primarily, it is the duty of the state to draft laws and suitable measures 

which aid in the fight against child trafficking and which provide a sound system of 

protection for trafficked victims.  This said, however, coordination and cooperation are 

required at all levels of society, starting from the “grass-roots” organisations up to the 

regional and international bodies.  Actions taken solely by the state, while critical, are 

insufficient if children are to be adequately protected.
111

  Without this multi-agency 

approach, child trafficking will only continue to proliferate and violate the rights of yet 

more vulnerable children.  The second part of this chapter will highlight the damaging 

ways in which trafficking affects its victims and the significance of direct assistance in 

order to cope with the severe violations children have had to suffer through.  Examples 

of adequate and effective systems of protection will also be explored in this section, 

focussing more specifically on the recommended principles and guidelines of the 

OHCHR, as well as other child protection guidelines provided by organisations such as 

UNICEF. 

 

2.2. The significance of special protection 

 

Bearing in mind the specialised care and assistance that trafficked children require, 

special protection measures must be in place to fulfil these highly specific needs.  The 

provision of such protection accepts the unique circumstances of children who have 

been trafficked.  It also takes into consideration that children will be vulnerable in 

different ways depending on their age, sex and “the context within which they have 

been trafficked”.
112

  Without a doubt, trafficked children will suffer abuse at all stages 

of the trafficking process.  The form and degree of exploitation or abuse will vary 

depending on each stage.  What is more, not all victims of trafficking will undergo the 
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same journey.  Some children experience deception or violence upon recruitment, while 

others can be plied with drugs in order to render them powerless.  Others choose to go 

with persuasive and coercive traffickers in the hope for better life opportunities and 

improved employment prospects but, instead, end up feeling deeply betrayed and 

worthless.  Trafficked children may be moved across borders either legally or illegally, 

but both situations leave them open to violence and abuse in order to “obey orders”.
113

  

This can often include sexual violence.  Moreover, children may also be endangered 

upon encountering law enforcement officials or other state authorities trying to stop the 

traffickers.  This could be due to the fact that the children are mistakenly seen as 

criminals and illegal migrants, or simply because they become trapped in the struggle 

between traffickers and law enforcement.  It is also often the case that children being 

trafficked will be provided a “new (false) identity” in order to pass into a new country, 

which in turn contributes to the breakdown of their own personal self.
114

   

During each phase of trafficking, outlined in the previous section, children are 

subjected to a range of rights violations and endure both physical and psychological 

damage.  The harm inflicted on trafficked children while they are being exploited 

depends on the form or forms of exploitation to which they have been subjected.
115

  In 

most cases, trafficked children are prevented from exercising a wide range of rights 

such as “the right to preserve his or her identity, the right to education, to healthcare, to 

rest and leisure as well as the right not to be subjected to torture, or cruel, inhuman or 

degrading treatment or punishment and not to be deprived of liberty unlawfully or 

arbitrarily”.
116

  Victims of child trafficking are controlled and abused physically and/or 

sexually by any number of perpetrators and varying degrees of violence can occur at all 

stages of the trafficking cycle.
117

  Trafficked children will often experience a mixture of 

feelings including shame, guilt and betrayal as well as suffer from low levels of self-

esteem.  Not only this, the exploitation of trafficked young persons is likely also to have 
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adverse effects on their psychosocial wellbeing in terms of social and educational 

development.  Traffickers and other perpetrators keep their victims cut off from the 

outside world, thus limiting their capacity to engage in everyday social activities that 

are typically carried out by “normal” children.
118

  In terms of physical health, children 

who have been trafficked and exploited may incur a number of injuries, be more likely 

to contract diseases, often sexually transmitted, and suffer from malnourishment and/or 

other illnesses.
119

 

In this way, the deeply significant role that special protection will have on the 

lives of trafficked children should be appreciated, the provisions of which are two-fold.  

On the one hand, states must make it their priority to remove child victims from the 

control of traffickers, their associates and exploiters and, on the other hand, they must 

also afford these children enough time to “recover and reintegrate into society”.
120

  

Experience has taught us that, more often than not, governments will think and act in 

the short-term.  This same attitude may also apply to the type of protective measures 

that victims of child trafficking receive.  Mere retrieval of victims and giving them 

adequate shelter, although essential, will not suffice.  Rather, the failure to consider and 

offer long-term solutions may prove detrimental to the child’s survival;  it is no simple 

process but it is absolutely essential if the child is to move forward with his/her life or 

avoid possibilities of being re-trafficked.  What is more, the assistance and protection 

afforded to victims must be provided immediately and in a sensitive manner if it is to 

have positive, long-lasting effects.  It can often be the case that, due to delays in the 

identification of the victims as well as insufficient planning by those responsible, 

children will despair and their problems will escalate.
121

  This lack of efficiency and 

professionalism together with the inadequate provision of services will most likely 

prove more costly and time-consuming in the long-run than if adequate support were 

provided directly.  Therefore, being proactive and investing in direct assistance 

programmes that avert issues from surfacing in the first place, or from escalating, would 
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be significantly more beneficial to the child victims as well as to the state in the long-

run.
122

   

A human rights approach or, more specific to this paper, a child-centred rights-

based approach to protection is of the utmost importance and must be adopted by states.  

The IOM, considered to be veterans in the field of human trafficking, believes that “the 

protection and assistance of victims plays a role beyond the merely humanitarian”.
123

  

Rather, the human rights dimension of trafficking in persons, and trafficking in children 

especially, must be afforded sufficient consideration if the fight against trafficking is to 

be successful.  In other words, it is critical that states and other relevant parties strike a 

balance between anti-trafficking measures and the protection of human rights since, 

“protection of victims per se is not the same as protection of a victim’s human rights 

and human dignity”.
124

  Rather, the concept of protection is multi-dimensional and 

necessitates a range of responses from states to ensure adequate protection of victims. 

One theory regarding child exploitation proposes that children may also 

experience abuse by the society in which they live, as opposed to the more traditional 

idea that abuse of the child is caused by a specific person or group of persons.
125

  This 

leads to the conclusion that, when states fail to adequately protect and assist victims of 

trafficking, they are complicit in the violations of children’s rights.  It follows therefore 

that there is a necessity of governments to implement a child-centred approach, in line 

with adequate national and international regimes, and to have effective law enforcement 

and a high level of awareness within and around society about the dangers of 

trafficking.
126

  Not only this, the protection of minors who either have been trafficked or 

are more susceptible to trafficking also requires a strong political will by both state and 

non-state actors.  It is not merely enough to have the necessary laws and policies in 

place.  Rather, their implementation, monitoring and re-enforcement are absolutely 

crucial.  Finally, a child-centred rights-based approach to trafficking in children/young 

persons is paramount since measures and actions taken will be in the best interests of 
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the child, a fundamental principle of the CRC.  The following paragraphs will examine 

specific guidelines, primarily those of the OHCHR and UNICEF, on how best to protect 

and assist child victims of trafficking.  The most important requirements and standards 

for good practice that will facilitate a child-centred approach will also be looked at 

alongside other aspects that states could and should learn from. 

 

2.2.1. Towards a child-centred rights-based approach: 

       Applying the ‘4P’ principle in the special protection of trafficked minors 

 

Because victims of child trafficking experience a number of “particular physical, 

psychological and psychosocial” harms and are more vulnerable to being exploited, 

their treatment ought to be distinct from that of trafficked adults “in terms of laws, 

policies and programmes”.
127

  The OHCHR’s Recommended Principles and Guidelines 

on Human Rights and Human Trafficking signified progress with regard to the 

protection of trafficked children, and trafficked persons in general.  Indeed, the 

seventeen Principles and eleven Guidelines contained therein offer to states “a 

comprehensive road map for integrating human rights in anti-trafficking activities at all 

levels”.
128

  Within the recommended Principles on protection and assistance, it is 

specifically stated that the best interests of child victims of trafficking “shall be 

considered paramount at all times”.
129

  This approach to trafficking explicitly recognises 

the special position of children and automatically accords them special rights.
130

  

Although this document is not legally binding on states, the recommendations outlined 

in the paper have influenced anti-trafficking measures in a variety of ways.  This much 

can be seen with their integration into various policy papers and interpretive texts 

affixed to international and regional treaties.
131

  The standards it lays out have been 

cited extensively “by various international human rights bodies and adopted by the 
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Special Rapporteur on Trafficking in Persons as a major reference point for the work of 

that mandate”.
132

  Their use by many NGOS has facilitated specific efforts “to advocate 

a stronger and more rights-protective response to trafficking”.
133

 

 UNICEF’s work is one such example.  In 2007, in collaboration with other 

organisations and institutions, it carried out a thorough study on child trafficking in 

Europe.  In this report, it was concluded that a “child-centred strategy to address child 

trafficking is long overdue”.
134

  This particular approach gives children’s rights a central 

role in international, regional and national policies and initiatives.  The key objectives 

are to protect and empower all trafficked children, including those vulnerable to being 

trafficked, and to prevent the exploitation and abuse of children.  The child’s growing 

capacity to express his/her own opinions must be respected and taken into account; 

every child has the right to be heard.
135

  The report also outlined a number of challenges 

faced by European countries including insufficient legal protection for child victims of 

trafficking; absence of efficient and harmonised data collection procedures; insufficient 

implementation of anti-trafficking and child protection laws and policies and 

insufficient coordination and cooperation between the different state and non-state 

actors.  Above all, the study’s findings noted a worrying lack of progress in the areas of 

protection and the rights of victims of child trafficking.  It found that protection 

measures too often focused on the short-term with little emphasis on the need for more 

durable solutions.  What is more, state authorities were accused of overlooking 

children’s views when it came to decision-making and procedural planning.
136

  Clearly, 

there has been and continues to be a need for states to re-evaluate their approaches to 

child trafficking and align them with guidelines that have already been drafted. 

Guideline 8 of the OHCHR document specifically outlines “special measures for 

the protection and support of child victims of trafficking”.
137

  It should be noted that 
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these recommendations are to be considered alongside the measures laid out in 

Guideline 6 entitled ‘Protection and support for trafficked persons’.  A core element of 

the latter Guideline is that suitable protection and support must be offered to all 

trafficked persons “without discrimination”.
138

  In Guideline 8 then, ten 

recommendations are put forward concerning the actions that states must take in order 

to deal appropriately with child victims of trafficking.  Above all, definitions of 

trafficking in young persons in both law and policy must account for the special needs, 

safeguards and care of trafficked children, as well as provide adequate legal protection.  

Upon discovery of a supposed victim of trafficking, procedures must be in place for 

their “rapid identification” and the establishment of “adequate care arrangements that 

respect the rights and dignity of the trafficked child”.
139

  In cases where the child is 

unaccompanied or has been separated from relatives or primary caregivers, appropriate 

action should be taken to facilitate a process of family reunification, but only if such 

reunification is “deemed to be in their best interest”.
140

   

It is also important that children who are supposed victims of trafficking are not 

treated as criminals nor sanctioned “for offences relating to their situation as trafficked 

persons”.
141

  Another critical aspect of these Guidelines is that children are afforded 

“the right to express…views freely in all matters affecting” them.  The adoption of 

“specialised policies and programmes” together with the provision of suitable “physical, 

psychosocial, legal, educational, housing and health-care assistance” is an essential 

feature of this list.  In addition, measures must be adopted in order to “protect the rights 

and interests of trafficked children” throughout criminal proceedings of alleged 

traffickers and during procedures to obtain compensation.  Throughout such processes, 

what must be ensured is the child’s right to privacy and the protection of his/her 

identity.  Finally, persons working with child victims must have “adequate and 

appropriate training, in particular legal and psychological training”.
142
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Brief yet concise, the Guidelines have played a fundamental role in how states 

can adopt a more child-friendly approach to trafficking in human beings.  UNICEF has 

added to these measures in its own Guidelines, mentioned earlier, that specifically relate 

to child victims of trafficking.
143

  Above all, it outlines the principles that must be 

respected by states throughout the process of caring for and protecting trafficked 

children.  The core principles encompass the rights of the child, as set out in the CRC, 

which include the best interests of the child; the right to non-discrimination; respect for 

the views of the child; the right to information; the right to confidentiality; the right to 

be protected; state authorities’ definition of roles and steps; and, finally, coordination 

and cooperation.
144

  Moreover, special protection measures will only be effective in the 

case of eleven specific criteria outlined by UNICEF’s Guidelines.  These standards for 

good practice correspond in many ways to the Principles and Guidelines of the 

OHCHR, although the measures provided by UNICEF are more elaborate.  What is 

more, they add to such measures for child protection by including distinct aspects like 

the appointment of a guardian to the trafficked victim.
145

  The carrying out of individual 

case assessments in order to identify a durable solution for each child victim of 

trafficking together with its effective implementation is another important element.
146

  

The measures offer a mixture of both short- and long-term solutions and provide core 

guidance to states in overcoming obstacles faced when adopting a child-centred 

approach to trafficking. 

One such challenge concerns the issue of identification, a process which plays a 

key role in providing adequate protection to trafficked children.  It is often the case that 

trafficked children are misidentified by authorities, which results in ‘next-step decision-

making’ that is incorrect and inappropriate.
147

  By failing to identify child victims 

correctly, states deny the child’s right to and need for special protection measures, and 

could end up doing more harm than good to the child’s well-being.
148

  In this way, state 
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authorities that are responsible for immigration and for controlling border points have a 

special duty to implement pro-active measures that facilitate rapid and efficient 

identification.  They should cooperate with other statutory agencies and non-state 

actors, who can also play a role in identifying children who have been exploited and 

possibly trafficked.  For example, drop-in centres run by NGOs provide a contact-point 

for trafficked children who have used such a facility to voice their fears.  Arrangements 

could thus be made between the centres’ staff and police officials about how best to 

respond to such a situation.
149

  Information-sharing between the different actors 

involved by means of a common database on trafficked children could also prove 

useful, but it must be highly confidential with monitored and limited access.
150

 

UNICEF makes note of other particular challenges as well as examples of good 

practice in the identification process.  Firstly, the problems surrounding age 

determination in the assessment of the child must be addressed.  Above all, the “benefit 

of the doubt” principle must be applied if the exact age of the trafficked victim is 

deemed unknown.
151

  In other words, it is considered best practice that law enforcement 

officials presume a trafficked victim to be a child if the age is not certain.  Identification 

gives rise to numerous state obligations in terms of assistance, support and protection.  

In this way, mistakenly identifying a child as an adult is in direct violation of his/her 

human rights, rendering any such rights as “purely theoretical and illusory”.
152

  The 

assessment therefore must be performed by “independent professionals with appropriate 

expertise” who are familiar with the needs and vulnerabilities of trafficked victims.  

Factors regarding physical, developmental, psychological and cultural aspects of the 

child must also be taken into consideration.  Finally, the information should be stored 

on file along with a photo of the child.  Past experiences reveal that traffickers often 

change the name of children and provide them with different identity documentation as 

they move from place to place.
153

  

                                                 
149

 Id., pp. 43-45. 
150

 Ibid. 
151

 Ibid. 
152

 Gallagher, 2010, p.162. 
153

 Dottridge (a), 2006, p. 58. 



30 

 

Another critical element is the appointment of a guardian to the trafficked child.  

Once a child victim of trafficking has been identified, states should immediately assign 

the child in question with a suitable guardian.  This can be done either through a 

specific guardianship service or, if such an agency does not exist, then by social services 

or other appropriate institutions.  NGOs may even be asked to take a guardianship role 

if the need should arise.
154

  Essentially, the guardian must be independent and always 

act in the best interests of the child, rather than in the interests of state authorities.  What 

is more, the guardian should be appointed without delay and provide a pillar of support 

for the child in question until a durable solution has been decided and implemented.
155

   

Finally, the guardian’s role is vital in the effective implementation of special protection 

measures for child victims for a number of reasons, various of which will be indicated 

in the coming paragraphs. 

As principal advocate for the child, they have the leading responsibility to act in 

his/her best interests, particularly in any decision-making processes.  It is their duty to 

perform, in cooperation with social services and NGOs, an individual needs assessment 

for each child victim which will determine the most suitable care and protection 

provisions.
156

  They are also expected to act as a link between the trafficked child and 

the various agencies with which they will come into contact, making the child aware of 

any risks attached to the particular options available.  Other important duties are to keep 

the child/young person informed at all times and to accompany and support them during 

difficult but necessary procedures like criminal proceedings or medical checks.
157

  

Above all, the appointment of a guardian provides a medium through which the child 

can express his/her fears or thoughts on what the future might hold.  In short, the 

guardian is a person in whom the child can confide.  Being exposed to such a deceitful 

act like trafficking will severely damage the trust a child has in people and, once trust 

has been lost, it is hard to restore.
158

  Therefore, the guardian is someone who can listen 

to the child victim’s views and work on rebuilding confidence in him/herself. 
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 Once a child has been correctly identified it is important to determine the next 

steps to take that are in the best interests of the child.  Will the child benefit from being 

reunited with their family, or would it be more beneficial for them to remain in state 

care?  “Safe and suitable accommodation”, whether temporary or more long-term, is 

fundamental to a child’s path to regrowth and recuperation.
159

  The development of 

standards of care by social services, in cooperation with NGOs, should be a top priority 

for states and “under no circumstances” must a child be kept in any kind of detention 

facility.  A foster family, a transit home or other place of residential care deemed 

adequate for the child should be arranged by social services.  NGOs have also been 

known to provide accommodation for child victims; shelters run by the IOM in the 

South-Eastern Europe region are one such example.
160

  Whatever the place of suitable 

residence, it should be adequately regulated, should not be publicly known and access 

must be restricted and frequently monitored.
161

   

Even though child victims in care are no longer under direct control of 

traffickers or exploiters, they still require constant protection from potential threats, 

harassment or intimidation.  They are vulnerable to maltreatment by other traffickers 

and by staff or children in the place of residence, to adverse effects by the media and to 

stigmatisation by the public.
162

  Law enforcement officials and the child’s guardian 

must also establish whether the child has contact with the trafficker, through a mobile 

phone for example.  Traffickers have been known to make contact with the child victim 

within the first few days of being taken into care.  Instructions are given to the child 

over the telephone to leave the residence and meet with the trafficker upon their exit.  

Indeed, a significant proportion of trafficked children across Europe have gone missing 

from residential centres in this way.
163

  Such circumstances reinforce the necessity for 

the provision of adequate accommodation that is supervised and secure.  Without such 

protection, the likelihood that the child will remain in the trafficking cycle is increased 

considerably.  Not only that but a failure to provide adequate assistance will reduce a 
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child victim’s chances to recover and eventually re-integrate back into society.  The 

future of a child victim depends on the actions of the state along with support from 

NGOs and other relevant actors.   

Other necessities that make for suitable care include “security, physical and 

psychological health care, legal assistance, welfare and education”.
164

  Finally, foreign-

national child victims of trafficking should not be returned to their home country unless 

it is deemed in their best interests for them to return.  It could be that their family was 

involved in their being trafficked in the first place or that they are more likely to 

experience victimisation in their country of origin.  In this sense, the process of family 

reunification is significant as factors like the ones referred to above will be investigated 

and taken into consideration in such procedures like risk assessment.
165

  What is more, a 

government has the duty to ensure that the principle of non-refoulement
166

 is respected.  

During the recovery process, what trafficked children need most in their lives is to feel a 

sense of security, predictability and control.  Actions should be taken to (re)empower 

victims.  Activities should be offered which encourage trafficked victims to express 

themselves in some way and, with the aid of the guardian, an assessment made to 

determine whether a child is ready to return to school; in a sense, the relevant parties 

must instigate and facilitate the process of re-integration into society.
167

  

Provisions for protection of trafficked children during legal proceedings are also 

essential since “children who have been trafficked have a right to justice” and to receive 

some form of compensation.
168

  It is important that law enforcement officials allow 

child victims enough time to recover from the traumas of being trafficked before asking 

them whether they will press charges and cooperate with the police.  A guardian is 

important in this sense as they can provide a medium between the child and the 
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authorities as well as provide advice and keep the child informed.  What is more, 

assistance offered to the child victim should not be made contingent on his/her 

cooperation with police officers.
169

  Children should not feel pressured to cooperate; 

they have already suffered enough.  Should the child agree to take part in the 

proceedings and be present as a witness, he/she must be made feel comfortable and 

secure.  In practice, subjecting a child to court proceedings can often cause more harm 

than good.
170

  Many victims fear reprisals from traffickers or worry about their family’s 

safety.  Therefore, procedures in place must be child-sensitive and their representatives 

and others with whom they have contact must be well-informed and trained in the area 

of trafficking and victim support.
171

  Actions taken must, at all times, be in the best 

interests of the child, be they  in the form of witness protection, recorded testimonies or 

the provision of an interpreter.
172

 

Even though it is not mentioned in the OHCHR Guidelines or those of UNICEF, 

the provision of aftercare facilities for trafficked young persons who turn 18 whilst in 

the care of the state is significant.  Such a service should be considered an important 

long-term solution regarding the recovery process of young persons who have been 

trafficked.  It is stated in the former Guidelines, however, that states should adopt 

specialised “policies and programmes to protect and support” child victims of 

trafficking; the provision of aftercare could fall under this recommendation.  Aftercare 

provides a range of services to ‘aged out minors’
173

 who must leave childcare services 

upon turning eighteen.  These services should offer young persons with guidance and 

support during their transition from living in care to adulthood, “with the same 

opportunities and quality of life as their peers”.
174

  Numerous NGOs are keen advocates 

for such measures since aged out young persons could be faced with new issues, such as 

those associated with life as an adult asylum seeker, deportation or financing for further 
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education.
175

  They may even become vulnerable once more to traffickers considering 

they are no longer supported by integral childcare provisions.
176

  The state may 

officially recognise them as adults but this does not mean that aged out young persons 

should be suddenly deprived of all state assistance. 

Finally, in order to ensure the effective coordination and implementation of such 

support and protection measures outlined above, the Organisation for Security and Co-

operation in Europe (OSCE), in collaboration with the Office for Democratic 

Institutions and Human Rights, has provided a template for governments on National 

Referral Mechanisms (NRM).
177

  The OSCE describes the NRM as “a cooperative 

framework” whereby participating States assume their role and responsibility “to protect 

and promote the human rights of the victims of trafficking in human beings in 

coordination and strategic partnership with civil society and other actors working in this 

field”.
178

  The OSCE provides specific guidelines for states on how to establish an 

NRM, which includes carrying out a “comprehensive assessment of the nature and 

extent of trafficking in the country” as well as an assessment of the relevant laws and 

protections in place for victims.
179

  The creation of a “Roundtable for Combating 

Trafficking in Human Beings” is also important as it provides a forum where “all major 

national actors” in the combat of trafficking can meet and discuss issues.
180

   

Lastly, the OSCE accept that the creation of an NRM is a complex process for 

states.  In order to alleviate such a process, it is possible to develop the NRM in stages 

rather than all at once.  The OSCE highlights five key elements of an NRM, which are 

as follows: “Identification of presumed trafficked persons; basic principles of co-

operation agreements; support and protection services; and repatriation and social 

inclusion”.
181

  Before examining more ‘on the ground’ measures in Ireland, which such 

a mechanism can facilitate, the next chapter will delve into the range of laws within the 
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field of human rights that aid in the protection of trafficked children/young persons, and 

will consider the following question: “Does the current legislation suffice?” 
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3. Trafficking in children/young persons:  

The legal framework 

 

3.1. A general overview of anti-trafficking legislation 

 

“The right to live in dignity, free from fear and want, is still denied to millions of people 

around the world”.
182

  Under international law, states are granted certain rights but they 

have also specific duties and responsibilities that they are obliged to fulfil.  In some 

instances, like in international human rights law, the law also deals with the relations 

between states and individuals.
183

  The establishment and development of specific 

instruments, such as anti-trafficking treaties, provides significant protection for all of 

those individuals who are vulnerable to traffickers or who have been trafficked.  

Without such instruments, victims of trafficking are at an even greater risk and are less 

of a priority to states.  To quote Article 28 of the Universal Declaration of Human 

Rights, “everyone is entitled to a social and international order in which the rights and 

freedoms set forth in this Declaration can be fully realized”.  One such right put forward 

by the Declaration is the right to childhood, which deserves “special care and 

assistance” (Article 25.2).
184

 

Therefore, the protection of children should be of particular concern to the 

international community in the combat of trafficking.  Although the current legislation 

regarding the protection of children against trafficking is considered to be 

comprehensive, this has not always been the case.  As already mentioned, it has really 

only been in the past two decades that the international community has begun to 

consider seriously and react to the crime of trafficking.  Indeed, data collected by 

various international organisations, institutions and NGOs suggests that the 

development of most legislative frameworks on trafficking in persons has only occurred 
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within the last decade.
185

  UNODC reports maintain that, before the Trafficking 

Protocol entered into force in 2003, the majority of countries did not have any sort of 

human trafficking legislation.
186

  With specific regard to child protection, even though 

the CRC – which upholds that a child’s best interests must prevail above all else – has 

been signed and ratified by most countries, many states continue to fight child-

trafficking with a more traditional approach.
187

  That is, state agents place more 

emphasis on targeting the criminals of trafficking and the factors that harm children 

rather than looking at trafficking as a violator of children’s rights.  What is more, it is 

still often the case that states primarily will look at trafficking in humans as a crime, and 

even view victims as “objects of wrongdoing”.
188

  Above all else, when a state 

implements anti-trafficking legislation what is often missing is an “equal emphasis on 

upholding the rights of the individuals who are trafficked”.
189

  Is this the fault of the 

state in question, or is the current legislation more to blame? 

 A human rights-based approach or, more specific to this paper, a child-centred 

rights-based approach must be adopted by states if their obligations under international 

law, and particularly human rights law, are to be truly respected.  The fact of the matter 

is that, if the various dimensions of child trafficking are to be combated effectively, 

comprehensive legislation on trafficking will not on its own suffice. Rather, the 

applicable laws need to be complemented by other measures that place specific focus on 

those most vulnerable to being trafficked.  In this respect, “a well-functioning child 

protection system” is crucial in that it will have the capacity to provide each child 

victim with the special care and assistance so badly needed.
190

  What is more, this 

particular approach will ensure the protection of all child victims’ human rights in the 

broadest sense possible, thus, moving “beyond the criminal aspects of trafficking and 
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the criminal justice system”.
191

  Finally, if the implementation of laws and policy 

measures is to be truly effective then it is absolutely essential that states respect a 

child’s agency.  In other words, governments, NGOs and other child-related 

organisations must recognise a child’s right to voice his/her opinion.  Not only this, but 

children must also be allowed to play an active role in any decision-making process that 

will impact upon their present or future situation.  They must be afforded a certain level 

of responsibility in their development and daily lives and states must acknowledge their 

skills and capabilities to make their own decisions.
192

  In other words, child victims 

must learn, or re-learn, how to be independent and protect themselves from traffickers 

and exploiters.  Only then can child victims begin to overcome the extreme abuse and 

violations they have suffered at the hands of their abusers. 

In order to provide a clear and thorough overview of the anti-trafficking laws in 

place for young persons, all legislative material in this section will be examined at an 

international and regional level.  More specifically, this chapter will consider the 

legislation that is relevant to Ireland; that is, it will outline the treaties and conventions 

that Ireland has signed, though not necessarily ratified, on an international and a 

European basis.  Therefore, laws that have been adopted by the CoE and the EU will 

also be considered.  Particular attention will be paid to the protections laid out in the 

relevant instruments that must be afforded to the child victims of trafficking.  In this 

way, an understanding will be gained of the fixed duties and responsibilities that the 

Irish government has agreed to undertake in its protection of the rights of the child.  

Above all else, it should be noted that the laws referred to below should be read from a 

human rights, child-centred perspective and they should be implemented using the four 

‘P’ approach discussed earlier.  This approach considers, at all times, the best interests 

of the trafficked child and promotes the participation of children throughout the process 

of recovery and re-integration into society.  Furthermore, all measures relating to 

children should be considered at all times in conjunction with, inter alia, the best 

interests of the child, the principle of non-discrimination and the child’s rights to be 

heard, to privacy and to freedom of expression. 
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3.2. International applicable law 

 

The first law dealing specifically with the issue of trafficking was adopted at the 

beginning of the twentieth century, entitled by its drafters as the 1904 International 

Agreement for the Suppression of the White Slave Traffic.
193

  At the time, trafficking 

was narrowly understood as the “sexual exploitation of women and girls in foreign 

countries”.
194

  This law was subsequently followed by a series of similar treaties, the 

most of which were combined in 1949 to form a single convention
195

 which was to 

remain the most important international treaty on the subject of trafficking for the next 

fifty years.
196

  It was not until the year 2000 that the crime of trafficking in human 

beings was seriously addressed once more by the international community.
197

  In 

December of that year, representatives from over eighty countries gathered at Palermo, 

Italy to sign the United Nations Convention against Transnational Organised Crime 

(UN Convention).
198

  It was adopted by General Assembly resolution 25/55 on 20 

November 2000 and entered into force on 25 December 2003.  It is the main 

international instrument in the combat of transnational organised crime, including 

trafficking in human beings.
199

  Since its adoption, it has been supplemented by two 

Additional Protocols, including the Trafficking Protocol.  The Trafficking Protocol will 

be examined in closer detail in the coming paragraphs. 

 The UN Convention’s adoption and entry into force made evident the political 

will of the international community to come together to confront such transnational 

crimes like human trafficking.
200

  While its measures focus more on the illegal activities 

of transnational crime in general, it does make reference to the protection of and 

assistance to victims in so far as it provides criteria for the protection of witnesses 
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(article 24) and details State Parties’ obligations to protect and assist victims (article 

25).  At times, the language could be described as soft, owing to the fact that it only 

obligates a State Party to provide, “within its means”, protection and assistance to 

victims (article 25.1).  All in all, it focuses much more on legal measures than on 

protection and care.
201

  Nevertheless, its adoption signalled Member States’ 

acknowledgment of the seriousness of such crimes like trafficking in persons and of the 

need for international cooperation and coordination.
202

  The UN Convention was 

subsequently complemented by two Additional Protocols, more commonly referred to 

as the “Palermo Protocols”.   The Protocol most relevant to this paper is the United 

Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially 

Women and Children
203

, often called the Trafficking Protocol.  This supplementary 

Protocol deals specifically with the illicit crime of trafficking in persons.  It has had a 

significant impact on a wide range of trafficking-related laws, policies and other 

relevant documentation from the domestic to the international level. 

The Trafficking Protocol entered into force in 2003 and by 10 October 2009 had 

133 State Parties.
204

  It differs from the UN Convention in its significance in a number 

of ways.  Not only does it provide the first internationally agreed definition of 

trafficking in persons
205

 but it is also evidence of international recognition that progress 

needed to be made with specific regard to victims’ rights and protection measures for 

victims.
206

  It recognises the multi-dimensional nature of trafficking in humans and pays 

special attention to children who are vulnerable to trafficking or who have been 

trafficked.  The Preamble affirms that, before the introduction of the Trafficking 

Protocol, there was no universal instrument that addressed “all aspects of trafficking in 

persons” so that, inter alia, the most vulnerable, i.e. child victims, were left unprotected.  

It is currently the single most important and influential international legal instrument on 
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trafficking
207

 and provides a significant means to instigate and facilitate international 

cooperation.
208

  Although it is not without imperfections, the Trafficking Protocol’s 

definition of trafficking in human beings has been described as a “serviceable 

framework for countries” to initiate and develop new laws and policies that adequately 

address the challenges of trafficking in humans.
209

   In fact, most states, Ireland 

included, have adopted comprehensive anti-trafficking legislation only since signing 

and ratifying the Protocol.
210

  In this way, many laws drafted by regional bodies, such as 

the EU, and nation states are reminiscent of this particular trafficking in persons 

definition. What is more, State Parties to the Trafficking Protocol automatically make 

the commitment to criminalise trafficking and to provide adequate protection for all of 

its victims.
211

   

While the Trafficking Protocol has been praised for its significant contribution 

to the reform of many nation states’ anti-trafficking laws, it has also received some 

criticism.  It is important to note that the Protocol was drafted with more of an emphasis 

on law enforcement.  While, on the one hand, there was a unanimous agreement that 

there was a need for provisions concerning victim protection and assistance, on the 

other hand, the Protocol’s particular method of approach did not necessarily specify 

how to address fully the specific needs of victims or how to obligate governments to 

deal effectively with these needs.
212

  Therefore, despite its significant and more 

progressive features, the Trafficking Protocol can actually be accused of having failed 

to provide sufficient mechanisms which aid in the absolute protection of victims and 

their rights.  In effect, the Protocol might be described as a treaty of contradictions that 

more alludes to the provision of protective measures for victims as opposed to actually 

enforcing states to implement them. 

The structure of the Protocol is standard in that it starts with the Preamble and is 

followed by twenty articles, which are divided into four main parts.  While it is quite 

descriptive in its instructions “to protect and assist trafficked victims, with full respect 
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for their human rights”, its use of language in such provisions has been described as 

“weak and vague”.
213

  Upon reading specific measures, it becomes clear from particular 

wordings that the granting of victims’ rights is of a “non-committal and conditional 

manner”.
214

  The use of such phrases as “in appropriate cases”, “to the extent possible”, 

“if permissible under domestic law”, “each state party shall consider”, “shall take into 

account” or “shall endeavour” clearly demonstrate the conditionality of particular 

rights.
215

  It is interesting to observe that part two, comprised of Articles 6 to 8 – the 

section dedicated to the ‘Protection of victims of trafficking in persons’ – is abundant 

with such expressions.  Despite its best intentions, the careful reading of such a 

document exposes its “soft manner”.
216

 

Even so, the Protocol does attempt to outline specific measures regarding the 

protection of victims, including certain aspects like confidentiality during legal 

proceedings and provisions for the “physical, psychological and social recovery of 

victims”.
217

  Article 6.4 provides that State Parties must recognise “the special needs of 

children” in the provision of appropriate services like “housing, education and care”.  

Possibilities in terms of compensation “for damage suffered” are also mentioned 

(art.6.6).  Articles 7 and 8 provide measures regarding the “status of victims…in 

receiving States” as well as potential issues surrounding repatriation.  In addition, the 

need to protect victims, “especially women and children”, from being re-victimised is 

highlighted (art.9).
218

  State Parties are also under obligation in Article 9 to “take or 

strengthen measures” in order to ease certain conditions of persons most vulnerable to 

trafficking, “especially women and children”; conditions in this respect include 

“poverty, underdevelopment and lack of equal opportunity” to name but a few 

(art.9.4).
219

  Another important aspect concerns the training of “law enforcement, 

immigration and other relevant officials” which should take into consideration the 
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“human rights and child- and gender-sensitive issues” (art.10.2).
220

  Co-operation with 

civil society is strongly encouraged, though only “as appropriate” (art.9.3).
221

  

Importantly, the final part of this Protocol highlights the obligation to interpret and 

apply such measures in the light of the “internationally recognised principles of non-

discrimination”.
222

  

“International human rights treaties form an important part of the applicable 

legal framework around trafficking”.
223

  The Convention on the Rights of the Child 

(CRC) is one of the core international human rights treaties and contains substantial and 

specific references to trafficking and related exploitation.  The CRC was adopted on 20 

November 1989 and entered into force the following year.  It is considered paramount 

in the protection of young persons, including trafficked victims, as it incorporates the 

“full range of human rights—civil, cultural, economic, political and social rights”; the 

first legally binding international instrument to do so.
224

  Moreover, the ratification of 

the CRC by nation states, e.g. Ireland, obliges them to protect and safeguard all 

children's rights, including those of trafficked children.  It also obligates State Parties to 

“hold themselves accountable for this commitment before the international 

community”.
225

   

Article 35 of the Convention explicitly refers to the concept of trafficking in 

young persons when it states that, in order to prevent the “abduction of, the sale of or 

traffic in children for any purpose or in any form”, State Parties must take “all 

appropriate…measures”, be they national, bilateral and/or multilateral in form.
226

  

Articles 19, 32, 34 and 35 outline the prohibition of all forms of exploitation, making 

specific reference to economic and sexual exploitation and/or abuse.  In particular, State 

Parties are obliged to recognise a child’s rights by protecting them “from performing 

any work” likely to be detrimental to the child’s education and/or health as well as to 
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their “physical, mental, spiritual, moral or social development” (art.32.1).
227

  While the 

other Articles do not explicitly refer to trafficking in young persons, they are also 

relevant in the protections that states are obligated to provide for child trafficked 

victims. 

The CRC affirms that, in the case of a child’s identity being unlawfully deprived 

of or manipulated in some way, it is the duty of the state to assist and protect that child 

“with a view to re-establishing speedily his or her identity” (art.8.2).
228

  Article 11.1 

refers to a State Party’s obligation to combat the “illicit transfer and non-return of 

children abroad” while articles 12 to 15 incorporate provisions concerning the rights to 

freedom of expression, freedom of thought and freedom of association.  State Parties are 

also responsible to provide special protection and assistance to any child who is 

temporarily or permanently deprived of his/her family environment (art.20).  Alternative 

care must be arranged for such children and states must take into account the child’s 

ethnic, religious, cultural and linguistic background.
229

  As previously mentioned, many 

trafficked children are torn from their home and familiar surroundings, thus requiring 

measures of special protection.  Article 39 obliges State Parties to act appropriately and 

justly so to facilitate a child’s physical and psychological recovery as well as his/her 

social reintegration after having been subjected to forms of exploitation, abuse or any 

other kind of cruel, inhuman or degrading treatment.  The CRC also refers to the role of 

education in developing a child’s “personality, talents and mental and physical abilities 

to their fullest potential” (art.29.1).
230

  In this sense, it recognises the importance of 

education as a means to aid a child victim’s recovery and reintegration into society. 

While the Trafficking Protocol has had the greatest impact on the wording of 

national laws that make it an offence to traffic children for exploitative purposes, many 

international organisations also advocate for the adoption and enforcement of the 

Optional Protocol to the CRC on the sale of children, child prostitution and child 

pornography (CRC Optional Protocol).
231

  This Protocol specifically addresses the 
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different forms of commercial sexual exploitation of children.
232

  It has been in force 

since January 2002 and requires the prohibition of all forms of abuse as well as the 

criminalising of certain acts and activities, which includes the crime of trafficking in 

children.
233

  Like the Trafficking Protocol, there are particular measures laid out in the 

CRC Optional Protocol which obligate State Parties to protect and assist child victims.  

Indeed, Articles 8, 9 and 10 are descriptive in the obligations they place on states.  For 

example, State Parties must recognise the vulnerability of child victims during criminal 

proceedings and must adjust procedures in order to meet their special needs (art.8).  

This includes the provision of appropriate support services together with the protection 

of identity and respect of privacy.  The child victim must be kept informed at all times 

throughout the legal process and state authorities must listen to and consider the child’s 

own “views, needs and concerns” in relation to proceedings (art.8).
234

 

However, while these provisions of this nature are discretionary in the 

Trafficking Protocol, Article 9.3 of the CRC Optional Protocol makes it mandatory for 

State Parties to “take all feasible measures with the aim of ensuring all appropriate 

assistance to victims, including their full social reintegration and their full physical and 

psychological recovery”.
235

  Furthermore, the latter mentioned Protocol stresses the 

significant role that international cooperation has not only in child victims’ physical and 

psychological recovery but also in their social reintegration and possible repatriation 

(art.10).
236

  It should also be noted that, unlike the Trafficking Protocol, the enforcement 

of which is not monitored by any ad hoc body, the implementation of the anti-child 

trafficking provisions in the CRC Optional Protocol is pursued through reporting 

mechanisms to the Committee on the Rights of the Child, and through the Human 

Rights Commission of the UN, and the UN Special Rapporteur on the Sale of Children, 
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Child Prostitution and Child Pornography.
237

  In this particular regard, the added 

significance of the CRC Optional Protocol is demonstrated in that the aforementioned 

reporting requirements serve to enhance the implementation of the special protections 

urgently needed by all child victims of abuse, including victims of trafficking.  

Unfortunately, for reasons unknown, Ireland has failed to ratify the CRC Optional 

Protocol since signing up to the treaty in September 2000. 

The ILO Convention no. 182 on the worst forms of child labour (ILO 

Convention) was drafted and adopted in 1999 in order to strengthen existing 

conventions on child labour and to urge the international community to take further 

action towards the elimination of child labour.
238

  Article 3.a of the ILO Convention 

outlines the worst forms of child labour, which include “all forms of slavery or practices 

similar to slavery, such as the sale and trafficking of children”.
239

  The Convention 

obliges State Parties to take “all necessary measures to ensure the effective 

implementation and enforcement of provisions” outlined in the Convention (art.7).
240

  

Such provisions, outlined in the same Article, require states to act directly and 

appropriately in the removal of child victims from situations of child exploitation.   

States are also compelled to provide appropriate means for a child’s rehabilitation and 

to facilitate the process of social reintegration (art.7).  Like in the other treaties, 

cooperation between states is recognised as an essential means “in giving effect to the 

provisions” outlined in the Convention (art.5).
241

  

Finally, even though the International Covenant on Economic, Social and 

Cultural Rights (ICESCR) and the International Covenant on Civil and Political Rights 

(ICCPR) do not explicitly mention the term trafficking, there are some provisions 

related to the protection of the child.  For example, Article 10.3 of the ICESCR 

recognises that “special measures of protection and assistance” should be provided to all 
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“children and young persons without any discrimination”.
242

  It also highlights the need 

for their protection from both economic and social exploitation, stating that any work 

that is “harmful to their morals or health or dangerous to life or likely to hamper their 

normal development should be punishable by law”.
243

  Article 24 of the ICCPR states 

that, “every child shall have, without any discrimination…the right to such measures 

and protection as are required by his status as a minor, on the part of his family, society 

and the State”.
244

  In this regard, it can be deduced that the protection of trafficked 

children should be prioritised at all levels of society, from the international to the 

regional to the domestic level.  The next section will look at the quality and scope of 

child protection at the regional level in Europe. 

 

3.3. Regional applicable law: 

The Council of Europe and the European Union 

 

The existence of a strong regional framework in both the Council of Europe and the EU 

complements the international legal standards described in the previous section.
245

  As 

will be seen in the coming section, the more recent European laws applicable to human 

trafficking are detailed and progressive, with some of them expanding upon the 

Trafficking Protocol in a number of respects.  While the Trafficking Protocol focuses 

primarily on criminal justice aspects of trafficking, the most recent anti-trafficking 

legislation in Europe is considered to take a more victim-centred approach.
246

  It will be 

seen that there are mandatory obligations which require Member States to provide 

measures of special protection and support for those most vulnerable to trafficking, like 

children.  Since the adoption in 2002 of a CoE Framework Decision on Combating 

Trafficking in Human Beings (2002 Framework Decision)
247

, the laws relating to 
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trafficking have developed rapidly. Initiatives have been taken “to promote common 

action” with particular regard to “definitions, jurisdiction, criminal procedure, assistance 

to victims and police/judicial cooperation”.
248

  However, when it came to victims’ rights 

and protection measures, the 2002 Framework Decision offered very little.  It has since 

been replaced by the 2011 Directive of the European Parliament and of the Council on 

preventing and combating trafficking in human beings and protecting its victims (2011 

Trafficking Directive)
249

, which is examined below.  It will be seen that the 2011 

Trafficking Directive is indicative of the commitment European states have made to 

overcome legal shortcomings in the fight against trafficking in persons.
250

  In particular, 

its adoption comes as a response to reports that there is an urgent need for improved 

protection and assistance to all victims of trafficking, including children. 

A study conducted by UNICEF in 2008 determined both positive and negative 

findings in relation to anti-trafficking initiatives in the European region.  On the one 

hand, it highlighted that governments in Europe had taken numerous “concrete 

measures”, like the adoption of particular legislation, symptomatic of the growing 

attention towards the “special situation and vulnerability of children affected by 

trafficking”.
251

  Yet, on the other hand, the study found deficiencies in the European 

systems such as the lack of harmonised mechanisms for effective data collection.  This 

is an aspect that should be considered critical by states in order to understand the nature 

and scale of trafficking.
252

  The study’s analysis of the flows and patterns of child 

trafficking in Europe concluded that not only are European countries important places 

of destination, but they are also countries of origin and transit.
253

  Therefore, European 

nations’ duties are manifold when it comes to combating trafficking in all persons.  It is 

essential that they “identify affected and at-risk populations” while at the same time 
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provide assistance and protection.
254

  In this respect, the laws drafted by the European 

region must be multi-dimensional in the [human rights] approach toward trafficking and 

take into account the specific needs of those most vulnerable, like children.  Important 

factors like this are considered in the examination of the applicable instruments 

discussed in this section. 

Both the European Union and the Council of Europe have taken significant steps 

towards the combat of trafficking in human beings.  While the EU has seen much 

progress in the past decade with particular regard to preventive measures and victim 

protection
255

, significant developments made by the CoE can be traced back to the early 

1990s.
256

  Indeed, the CoE began to work on trafficking at a time when the issue was 

not considered to be of high priority by national governments and international 

organisations.
257

  Evidence of such work can be seen with the CoE’s adoption in 1991 

of a recommendation that dealt specifically with sexual exploitation and the trafficking 

of children/young persons.
258

  Another milestone occured at the turn of the twenty-first 

century, which saw the creation of two legal instruments by the Committee of Ministers, 

the CoE’s decision-making body.  The first instrument related to trafficking for sexual 

exploitation while the second outlined measures to protect children against sexual 

exploitation, including such exploitation through trafficking.
259

  The core objective was 

to establish “a comprehensive strategy to deal with trafficking” throughout Europe and 

beyond.
260

  Subsequently, a Convention on trafficking was proposed in 2002 which is 

discussed in the coming paragraphs.  The then High Commissioner for Human Rights 

urged the CoE that this Convention be based on the Trafficking Protocol, thus adopting 

a more human rights approach to trafficking.
261
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3.3.1. The Council of Europe 

 

The Council of Europe Convention on Action against Trafficking in Human 

Beings
262

 (CoE Trafficking Convention) opened for signature on 16 May 2005 and 

entered into force on 1 February 2008.  To date, the Convention has 36 ratifications, 

including ratification by Ireland, and has been signed by 7 countries.
263

  It is considered 

significant in that it was the first regional treaty to have the same standing as other 

international legal Acts and, unlike legal instruments of the EU, the CoE Trafficking 

Convention may be signed by any European or non-European state.
264

  It adheres to a 

multi-agency approach and seeks to strengthen and expand upon the laws laid down by 

the Trafficking Protocol and other international legal instruments, particularly with 

regard to protection.
265

  What is more, the Convention stresses the importance of the 

provision of state-assistance to victims of trafficking in persons, children included, and 

proposes mechanisms to monitor such assistance.
266

  Indeed, in the explanatory note to 

the Convention it is affirmed that “the main added value of the present Convention in 

relation to other international instruments is its human rights perspective and its focus 

on victim protection”.
267

  It also exceeds the scope of the Trafficking Protocol when it 

maintains in its Article 2 that its provisions should be applicable to all forms of human 

trafficking, at both national and international levels.
268

  In this way, unlike the 

Trafficking Protocol, the CoE Trafficking Convention formally recognises the 

phenomenon of internal trafficking.  Finally, it expands upon the Trafficking Protocol’s 

definition of human trafficking in the sense that it provides a definition for the term 

‘victim’, mentioned earlier in the paper. 

Chapter III of the CoE Trafficking qConvention outlines specific measures for 

the protection and promotion of the rights of victims together with the respect of gender 

                                                 
262

 CoE Convention on Action against Trafficking in Human Beings, 16 May 2005. 
263

 CoE, Action against Trafficking in Human Beings, available at 

http://www.coe.int/t/dghl/monitoring/trafficking/Flags-sos_en.asp (consulted on 12 June 2012). 
264

 Lasocik, 2011, p. 35. 
265

 CoE Convention on Action against Trafficking in Human Beings, 16 May 2005. 
266

 Lasocik, 2011, p. 35. 
267

 CoE, Explanatory Report on the CoE Convention on Action against Trafficking in Human Beings, 16 

May 2005, p. 33. 
268

 Lasocik, 2011, pp. 21-2. 

http://www.coe.int/t/dghl/monitoring/trafficking/Flags-sos_en.asp


51 

 

equality.  Article 10 refers to procedures concerning identification.  More specifically, it 

makes reference to child victims of trafficking, recognising State Parties’ obligation to 

implement the “benefit of the doubt” principle, discussed previously, along with special 

protection measures “pending verification of his/her age” (para.’s 3, 4).
269

  Special 

provisions include immediate representation of the unaccompanied child by a legal 

guardian, organisation or authority; re-establishment of identity; and family 

reunification.  All procedures carried out by the relevant parties must be in the best 

interests of the child.
270

  Article 12 discusses how states shall best assist victims of 

trafficking and recognises the need to take “due account of the special needs of persons 

in a vulnerable position and the rights of children in terms of accommodation, education 

and appropriate health care” (art.12.7).
271

  Other important requirements include the 

issuance of a residence permit, when legally necessary, to child victims (art.14.2); also, 

under no circumstances should a child be returned to his/her state of origin if it is 

deemed that, following a risk and security assessment, such a return would not be in the 

best interests of the child (art.16.7).
272

 

The CoE Convention on the Protection of Children against Sexual Exploitation 

and Sexual Abuse
273

 (CoE SESA Convention) is also significant when it comes to 

protection of child victims.  Certainly, the CoE SESA Convention applies to child 

victims who have been trafficked for the purposes of sexual exploitation and contains 

some important measures which deserve to be highlighted.  It should be noted, however, 

that Ireland has not yet ratified this instrument, despite signing it on its adoption date.
274

  

It entered into force on 1 July 2010 and is the first instrument to criminalise the various 

forms of sexual abuse of children, “including such abuse committed in the home or 
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family, with the use of force, coercion or threats”.
275

  The Convention affirms State 

Parties to encourage child participation, according to his/her evolving capacity, “in the 

development and the implementation of state policies, programmes” and other efforts in 

the combat of sexual exploitation of children (Article 9.1).
276

  This is a noteworthy 

aspect of the Convention and indicative of the four ‘P’ human rights approach the CoE 

has committed itself to adopt in the protection of children.  The CoE SESA Convention 

dedicates a section to “protective measures and assistance to victims” (Chapter IV), 

which includes provisions like telephone or internet helplines (Article 13) and reporting 

suspicions of sexual abuse or exploitation to services responsible for child protection.
277

 

 

3.3.2. The European Union 

 

In terms of legislation specific to the EU, the legal aspect of human trafficking in this 

region is quite recent since the EU only gained competences to legislate in this area with 

the Treaty of Amsterdam in 1999.
278

  Until the introduction of this Treaty, there were no 

specific legislative standards to guide the region in the fight against child trafficking.
279

  

Article 24 of the Fundamental Charter of the EU explicitly recognises the rights of the 

child as well as accepting that the best interests of the child must be of primary 

consideration to Member States (article 24.2).
280

  Nevertheless, the EU has generally 

combated child trafficking from the perspective of the fight against organised crime.
281

  

In past anti-trafficking legislation, a child-centred approach was lacking together with a 

failure to recognise the specific safeguards that child victims of trafficking needed.
282

  It 

should be noted that this past legislation does not fit comfortably with the EU’s 
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declarations on children’s rights.
283

  Nevertheless, as will be seen in the coming 

paragraphs, steps are being taken in terms of legislative action to tackle the increasing 

problem of child trafficking in Europe.
284

  The most recent evidence of commitment is 

the 2011 Trafficking Directive, which explicitly outlines protection and safety measures 

for child victims. 

As already mentioned, the 2011 Trafficking Directive replaces and expands 

upon the 2002 Framework Decision.  The adoption of the 2011 Trafficking Directive 

should be viewed as a significant step forward for the European region in both the fight 

against trafficking and the protection of victims.  Until 2011, anti-trafficking laws in the 

EU consisted of just three main instruments, including the 2002 Framework Decision.
285

  

Although considered progressive at the time of their adoption, these three agreements 

did not provide for the approach needed to prevent trafficking and protect victims 

effectively.  Rather, their approach lacked appropriate application or enforcement and 

was indistinct.
286

  It should be noted that such Framework Decisions can no longer be 

adopted as, by virtue of the 2009 Treaty of Lisbon, the adoption of any new legislation 

must be in the form of Directives, like the 2011 Trafficking Directive, or Regulations.
287

  

Certainly, this is encouraging since the 2011 Directive is binding on Member States.  In 

this way, the law requires that the minimum standards set by the Directive must be 

applied throughout the EU in the prevention and combat of trafficking in human beings 

as well as in the protection of victims and, in particular, the special protection of child 

victims.
288

   

In paragraph 7 of its Preamble, the 2011 Trafficking Directive explicitly restates 

its commitment to combat trafficking in human beings with the use of an “integrated, 
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holistic, and human rights approach”.
289

  It also recognises that the increased 

vulnerability of children puts them at a higher risk of being trafficked than adults 

(para.8).
290

  Regarding provisions of special protection and assistance to child victims, 

its measures are very much the same as those outlined in the CoE Trafficking 

Convention, discussed above, particularly with regard to decision-making for the 

determination of age of victims; for unaccompanied young persons who have been 

trafficked and for the appointment of a legal guardian.
291

  What differentiates the 

Trafficking Directive from the CoE Trafficking Convention is that it broadens the scope 

of offences that involve trafficking by including such acts like begging and the 

exploitation of criminal activities (art.2.3).  With regard to the protection and assistance 

of child victims of trafficking, Articles 13 to 16 outline specific provisions with which 

Member States must comply.  Above all, the best interests of the child “shall be a 

primary consideration” (art.13.1).  Article 14 describes how states should assist and 

support “with a view to finding a durable solution” while, at the same time, respecting 

the child’s input and competence during the decision-making process.  Here, we see the 

incorporation of the fourth ‘P’, namely, participation.  Special protection measures for 

child victims involved in a criminal investigation or criminal proceedings are outlined 

in Article 15, and Article 16 sets out provisions specific to the “assistance, support and 

protection for unaccompanied child victims of trafficking”.
292
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4. Trafficking in children/young persons: 

The case of Ireland 

 

4.1. Confronting the phenomenon of child trafficking in Ireland: 

The particular experiences of child victims in State care 

 

In Ireland, the two main State agencies with responsibility in trafficking-related 

legislation and policies are the Department of Justice, Equality and Law Reform 

(Department of Justice) and the Health Service Executive (HSE).
293

  With regard to 

human trafficking, a legal definition complying with international standards was 

established in 2008
294

 and it was only classified by Ireland’s Central Statistics Office as 

a separate crime in 2009.
295

  Subsequently, in 2011, a human trafficking report 

described Ireland to be a country of destination, source and transit for trafficked women, 

men and children.
296

  This recent report is significant considering that earlier versions 

had stated Ireland to be a “destination and, to a lesser extent, transit country” for 

trafficking in all persons.
297

  Although there is evidence that children are trafficked to, 

from and within Ireland
298

, thus far there has been limited data collection and research 

to examine the scope and nature of child trafficking in the Irish context.
299

  A 2003 IOM 

report estimated that suspected child victims in Ireland were aged between 3 and 17 

years and had been trafficked for a variety of purposes including forced labour, begging, 

domestic servitude, sexual exploitation and forced marriage.
300

  It also found that many 

children were being trafficked from “the former war zones of the Balkans, the coastal 
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countries of West Africa and Romania”.
301

  Another IOM publication from 2005 

highlighted findings that approximately twenty children in Irish state care had been 

trafficked, the majority of whom were found to be victims of sexual exploitation.
302

  

Media publications have also brought to light various trafficking cases in Ireland 

involving young persons.
303

  

 In spite of such statistics, a number of NGOs have highlighted the reluctance of 

Irish state agencies to acknowledge the existence and scale of child trafficking in the 

country.
304

  Moreover, there have been consistent inadequacies in the identification of 

child victims in Ireland and studies have revealed that, even up to 2010, a victim of 

child trafficking had yet to be identified.
305

  The Garda National Immigration Bureau 

(GNIB) of the Garda Síochána and the HSE are the principal actors in the lives of child 

victims of trafficking.
306

  In Ireland, a victim of human trafficking, including a child, is 

considered as a “potential victim”.
307

  At that time, he/she is entitled to the protections 

and assistance set out in Irish policy
308

 and will continue to be treated as a potential 

victim of trafficking unless evidence should emerge to discredit this “status”.
309

  It is 

contended that the Irish government has placed too much focus on immigration rather 

than child protection in its past responses to child trafficking, whereby “children are 

viewed as victims of the illegal migration flow” and not as victims of abuse and rights 
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violations.
310

  The implementation of this approach meant that child victims of 

trafficking could not receive the specific support that international law provides for such 

victims.  This much is evident by the types of shelter these children were afforded by 

the Irish state in the past.
311

  Such failures will be discussed in more detail throughout 

this chapter. 

 Failing to recognise that child trafficking occurs habitually denies child victims 

the special protection and assistance that is crucial to their survival.  The trafficking of 

children is not just some ‘passing phase’ that will disappear over time.  On the contrary, 

it is a growing phenomenon and a severe violation of a child’s rights.  It is true that the 

Irish state has already made some progress in the struggle against trafficking in men, 

women and children.  For example, new anti-trafficking legislation and administrative 

initiatives have been developed over the past few years.  In particular, the Criminal Law 

(Human Trafficking) Act 2008 (CLHT Act)
312

 came into force on 7 June 2008.
313

  One 

significant aspect of this piece of legislation is that it creates separate offences for child 

trafficking undertaken for purposes like forced labour, sale of organs and sexual 

exploitation.
314

  This law will be examined further in the subsequent section along with 

other applicable legislation.  In spite of such developments, Ireland has a long way to go 

in the area of child trafficking, particularly when it comes to protecting trafficked 

victims.  As one report points out, international law requires that “children are to be 

regarded as especially ‘vulnerable’ in relation to trafficking with consequences for their 

treatment as victims in criminal proceedings”.
315

  In this way, the Irish state must be 

held accountable should it fail to fulfil its duties subscribed by the law. 

Indeed, Ireland’s track record in the area of children’s rights has not been wholly 

satisfactory.  Amnesty International stated in its 2011 report that “child protection 

standards [in Ireland] were inadequate in both law and practice”.
316

  This is not the first 
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time that the Irish government has been criticised in relation to how it deals with and 

protects victims of trafficking.  Ireland’s Special Rapporteur on Child Protection noted 

in his 2010 report that the Irish government’s obligations to implement measures 

considered critical in the protection of trafficked children remained outstanding.
317

  

Such allegations refer to controversies surrounding previous State care that was 

available to child victims of trafficking.  We have already seen that many trafficked 

children arriving to a country are unaccompanied or have been separated from family 

and friends.  In this respect, it is up to the destination country in which they arrive to 

provide immediate and appropriate shelter for trafficked victims.  Unfortunately, it 

cannot be said that Ireland has always adhered to this particular responsibility.  One 

particular study conducted by Ireland’s Ombudsman for Children’s Office (OCO) found 

that separated children, including those who had been trafficked, were placed by social 

services mostly in “unregistered hostel accommodation…contrary to legal provisions” 

outlined in domestic childcare legislation.
318

  What is more, the report uncovered that 

the care afforded to foreign nationals was inferior to that of Irish children, thus, placing 

the State in breach of the principle of non-discrimination according to the CRC, 

discussed previously.
319

 

Direct links have been made between deficiencies in suitable care and situations 

where vulnerable children go missing and are trafficked or re-trafficked for 

exploitation.
320

  In fact, a total of 512 separated children were reported as missing from 

Irish state care between 2000 and 2010
321

.  440 of these separated/unaccompanied 

children are still unaccounted for.
322

  It is not known what has happened to the majority 

of the children.  It is possible that they have been unofficially reunited with families or 
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that they have been taken by traffickers.
323

  While it is not suggested that all missing 

children (at one point in State care) end up being trafficked, some children have been 

subsequently discovered in “involuntary servitude in brothels, restaurants, and in 

domestic service.”
324

  In truth, up until 2010, hundreds of children went missing as a 

direct result of the insufficient protection and accommodation facilities afforded to them 

by the State.
325

  Fortunately, thanks to pressure from agencies like the OCO and other 

child-oriented organisations, the Irish state has committed to increase its efforts to 

improve standards in child protection.  Notably, the Government outlined a policy of 

equal care which promised to make significant changes to the types of accommodation 

available to foreign national child victims of trafficking.
326

  This policy will be 

discussed further on in this chapter, and progress regarding the changes promised will 

be investigated by reviewing the current situation of child victims of trafficking.  It will 

determine the progress that the Irish state has made thus far.  Can it be deemed 

satisfactory, and what remains to be done in order to ensure the full protection of 

trafficked children?  First and foremost, however, it is necessary to examine the 

domestic laws in place that aim to protect child victims of trafficking. 

 

4.2. Domestic legislation on child trafficking 

 

As mentioned above, the Irish state has made some advances in the field of human 

trafficking. The last four or five years, in particular, has seen an increase in actions 

taken by Ireland to combat trafficking.  This can, in part, be attributed to the 

establishment of the CLHT Act in 2008
327

, which complements existing legislation like 

the Child Trafficking and Pornography Act 1998 (CTP Act)
328

, to be discussed in the 

following paragraphs.   
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The CLHT Act is significant in a number of regards.  Primarily, its adoption in 

2008 finally brought Irish anti-trafficking legislation in line with the international 

framework of trafficking.  For example, it amends the definition of ‘child’ in the 1998 

CTP Act by increasing the age from 17 to 18 years like in the CRC and other relevant 

international legislation.
329

  The CLHT Act also prohibits trafficking in adults and 

young persons and includes such aspects of exploitation like forced labour, sexual abuse 

and sale of organs.
330

  Aside from creating separate offences of trafficking in humans, 

including children, the CLHT Act also criminalises the sale or “offer for sale or to 

purchase or offer to purchase any person, adult or child, for any purpose”.
331

  Another 

progressive aspect of the CLHT Act is that it acknowledges the fact that trafficking may 

occur on both a transnational and domestic level.
332

  Finally, these offences are all 

punishable by a maximum sentence of life imprisonment
333

, thus making Ireland the 

only European state capable of imprisoning a trafficker for life.
334

 

As previously mentioned, the 2008 CLHT Act complements the Child 

Trafficking and Pornography Act 1998 (CTP Act).  The CTP Act outlines various 

offences with specific regard to trafficking in children/young persons for sexual 

exploitation and the production and dissemination of child pornography.
335

  Its core 

objective was to strengthen legislation related to the protection of children from sexual 

exploitation “by targeting two manifestations of such exploitation” – namely child 

trafficking and child pornography.
336

  Section 3.1(a) deals specifically with trafficking 

and punishes “any person who knowingly facilitates entry into, transit through or exit 
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from the State of a child for the purposes of his or her sexual exploitation”.
337

  It also 

prohibits the provision of accommodation for a child for such purposes (section 3.1(b)).  

A life sentence in prison is the penalty for such crimes.
338

  The CTP Act also includes a 

detailed definition of sexual exploitation in Section 3, including “inducing or coercing 

the child to participate in any sexual activity which is an offence under any 

enactment”.
339

  It should be noted, however, that the CTP Act does not criminalise 

trafficking for the purposes of labour exploitation.
340

   

The adoption of these specific laws has brought about numerous developments, 

like the illegalisation of serious crimes such as child trafficking as well as the 

punishment of perpetrators.  However, it does not contribute to the establishment of a 

“protective environment” for child victims of trafficking.
341

  Rather, their focus is more 

centred on criminal matters like prohibition and punishment.
342

 

 The creation of a ‘protective environment’ in which trafficked children can avail 

of adequate protection and support is critical.  It is an issue that deserves to be 

prioritised by the Irish state.  In this respect, it was suggested that such provisions of 

protection would be provided by the enactment of the Immigration, Residence and 

Protection Bill (IRP Bill).  The IRP Bill expressly recognises child trafficking as a form 

of trafficking “for the purposes of the exploitation of the child”.
343

  To date, there have 

been three versions of this Bill; the most recent of which – the “updated” IRP Bill 2010 

– has been criticised by NGOs and other agencies for numerous shortcomings in the 

text.
344

  In spite of some improvements to the updated 2010 version, the IRP Bill 

remains accused of failing to provide sufficient protection for victims of trafficking.
345

 

For instance, it does not specify the types of protection entitled to victims of trafficking 
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such as accommodation, medical care and legal aid.
346

  What is more, the provisions of 

the IRP Bill apply solely to non-EU/European Economic Area nationals, thus denying 

protection rights to many victims who are EEA nationals.
347

  NGOs have also 

consistently pointed out the IRP Bill’s failure to comply fully with the standards laid out 

in the CoE Trafficking Convention.
348

  For instance, it appears that the current Bill runs 

contrary to Article 14.5 of the Convention by making the granting of a residency permit 

to victims of trafficking conditional.
349

 

On a positive note, the IRP Bill does provide for certain protective measures that 

are specific to trafficked children.  One such provision concerns the identification of 

child victims of trafficking.  The latest draft of the Bill grants immigration officers, at 

points of entry to the country, the right to demand verification from adults 

accompanying children in order to ensure that the person is in fact authorised to take 

responsibility for the child.
350

  In cases where the officers do not feel sufficiently 

satisfied or are suspicious of the situation, the child may be referred to social services, 

i.e. the HSE.
351

  Another development of the 2010 Bill relates to two new types of 

residency permits “specifically designed for victims of trafficking who are 

identified”.
352

   The Recovery and Reflection Permit grants victims a certain amount of 

time to ‘recover’, usually a maximum of 60 days.
353

  In relation to child victims, 

regulations may be undertaken by the Minister of Justice, Equality and Defence 

(hereinafter referred to as the Minister of Justice) to prescribe a “recovery and reflection 

period exceeding 60 days which shall apply to a foreign national or class of foreign 
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national under the age of 18 years” (clause 139.10(a)).
354

  The second type of permit 

that the IRP Bill 2010 provides is a Temporary Residence Permit that lasts for a 

duration of six months but which can be “issued and renewed on certain conditions”.
355

  

Certainly, it is fair to say that these are positive developments, particularly in relation to 

child victims.  Nevertheless, these permits will only be granted on condition that victims 

agree to co-operate with law enforcement officials during criminal proceedings.
356

 

Yet more criticisms of the IRP Bill 2010 have been made by different NGOs.  

One criticism relates to the powers granted to the Minister of Justice in decision-making 

processes.  For example, it is the Minister who decides whether there are sufficient 

grounds to grant a residency permit, not the victim of trafficking or those acting on their 

behalf.
357

  Denying victims of trafficking the opportunity to make applications for such 

permits automatically places them in a position of passivity and dependency
358

; factors 

which could prove detrimental to their well-being.  What is more, the Minister has the 

ability to terminate a recovery and reflection period should he/she be “satisfied that the 

foreign national has renewed contact with the alleged perpetrators of the trafficking 

[crime]” (clause 139.2(b)(i)).  The same applies to the temporary residence permit 

(clause 139.8).  Several NGOs have lamented this conditionality aspect and the fact that 

victims of trafficking are unable to apply for residency permits solely on humanitarian 

grounds.
359

  These rules seem unreasonable as it does not consider a child victim’s 

vulnerable state and fear of being reprimanded by the traffickers or exploiters.  

Furthermore, child victims may still be under the influence of their traffickers.  In this 

respect, the Bill fails to acknowledge the coercive aspects of trafficking as well as the 

influential power traffickers and their associates often have over victims, especially 

children. 
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Finally, the IRP Bill is lacking in other areas including family reunification 

measures, the appointment of a guardian ad Litem
360

, age assessment, aftercare 

provisions and measures to encourage and facilitate the building of trust in victims.  

Regarding the process of family reunification, Ireland is the only EU country that has 

not yet had it enshrined in primary legislation.
361

  In the IRP Bill there is no specific 

reference made to victims of trafficking in relation to reuniting them with family or 

guardians, which could be in the best interests of the child.  Another important issue 

concerns the appointment of a guardian.  NGOs have recommended the amendment of 

the IRP Bill to ensure the “prompt appointment of an independent, competent 

guardian”.
362

  The benefits of such a guardian for child victims have already been noted; 

from the identification process to the protection of the child victim during criminal 

proceedings, to ensuring all decisions are made in the best interests of the child.  What 

is more, one NGO noted that, mention of the best interests of the child, present in 

Clauses 73(10); 74(8); and 85(9) of the previous draft of the Bill, was removed from the 

2010 Bill.
363

 

It is fair to say then that there is much room for improvement regarding the 

present draft of the IRP Bill, which does not integrate many of the recommendations put 

forward by NGOs and other organisations like the Irish Refugee Council and the 

OCO.
364

  Pending enactment of the Bill, an administrative framework
365

, which broadly 

reflects the provisions in the Bill, was introduced on 7 June 2008 to coincide with the 

commencement of the CLHT Act.
366

  It provides for “the period of recovery, reflection 
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and residency in the State pending enactment” of the IRP Bill.
367

  The Arrangements set 

out the protections from removal available to suspected victims of human trafficking 

who have no legal permission to be present in the State.  It also outlines specific 

measures for children regarding long- and short-term residency permits.  These 

particular guidelines will be given legislative effect in the IRP Bill upon its 

enactment.
368

 

The Child Care Act 1991 (CCA)
369

 and the Refugee Act 1996
370

 do not explicitly 

refer to trafficking in young persons, but they do have significant roles regarding the 

protection of children.  Section 8 (5) (a) of the Refugee Act 1996 (as amended) provides 

that a child, “under the age of 18 years”, must be immediately referred to social services 

should he/she appear to an immigration officer or an authorised officer after having 

“either arrived at the frontiers of the State or…entered the State” and who “is not in the 

custody of any person”; from thereon in, the provisions of the CCA shall apply “in 

relation to the child”.
371

  The CCA sets out a list of measures (including for children in 

care) to which social services must adhere.  It outlines regulations regarding support and 

assistance for children such as the appointment of a guardian ad Litem to a child 

(Section 26), should it be deemed necessary; levels of protection during court 

proceedings; and services concerning aftercare (Section 45).  The CCA also includes a 

number of “care orders” that can be afforded to the child victim once the health board 

makes an application to the courts. 
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4.3. Ireland’s policy developments on child trafficking 

 

In terms of policy developments in the field of human trafficking, there have been 

various Government initiatives carried out in the last couple of years.
372

  Primarily, the 

National Action Plan to Combat and Prevent Trafficking in Human Beings 2009-2012 

(National Action Plan) outlines the measures that have been undertaken thus far in 

Ireland.  It was first published in 2009 and includes twenty-five recommendations that 

are specific to child trafficking.
373

  Indeed, such standards aim to take a child-centred 

approach to trafficking and focus on easing the “vulnerability, identification, protection, 

recovery and assistance of children, as well as residence and repatriation of child 

victims of trafficking”.
374

  In order to bring such a Plan to effect, specific policy 

schemes include the establishment of the ‘Anti-Human Trafficking Unit’ (AHTU) in the 

Department of Justice.  It was created in February 2008 and leads the co-ordination and 

implementation of the National Action Plan
375

 and all national efforts to combat 

trafficking in human beings.
376

  The AHTU has also been responsible for the formation 

of a consultative framework as well as the launching of the ‘BlueBlindfold’ awareness 

campaign.
377

  These policy initiatives will be considered and discussed further in the 

subsequent sections. 

 

4.3.1. The ‘National Action Plan’ and its approach to child trafficking 

 

“The National Action Plan calls for a strengthened partnership approach at national and 

international level, with more collaborative initiatives focused on child trafficking”.
378

  

As the paper has mentioned already, Ireland adopted the National Action Plan in 2009 
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in order to set out the anti-trafficking initiatives assumed by the Irish government.  

Specific measures targeting child trafficking are included in the Plan, which recognises 

that children are a particularly vulnerable part of the population and have particular 

needs.
379

  Indeed, the Plan explicitly states as one of its fundamental goals the 

development of a protective environment for young persons.
380

  Its response to child 

trafficking and the provision of services to child victims are based on principles which 

warrant that the “protection of the child/youth will be paramount and services will 

operate to the highest standards”.
381

  The National Action Plan dedicates one chapter to 

child trafficking in which it outlines specific objectives that, together with the reduction 

of a child’s vulnerability and development of a protective environment, include the 

following: 

 to implement specific measures to reduce the vulnerability of children to trafficking 

and create a protective environment for them; 

 to implement special identification procedures; 

 to implement special measures to protect the identity of child victims, particularly 

during court proceedings; 

 to implement measures to provide child victims with assistance in their physical, 

psychological and social recovery; 

 to implement measures to ensure enhanced cooperation in the search for missing 

children; and 

 to implement measures to ensure a child victim’s residency permit is issued in 

accordance with best interests of the child principles and repatriation programme for 

children, if necessary, have full regard for their best interest.
382

 

Certainly, the standards to be met by the National Action Plan are 

comprehensive.  It indicates the role each party has to play with regard to child victims 

and to specific procedures such as identification, provision of “safe and appropriate 
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accommodation” and repatriation.
383

  In terms of protection, the particular roles of the 

HSE, the Garda Síochána and NGOs will be discussed in more detail in the subsequent 

section.  Above all, it notes the responsibilities of the HSE, as the principal caregiver, to 

whom a child will be referred to upon being identified as a victim of trafficking.  This is 

done through the National Referral Mechanism (NRM), the development of which is 

considered to be a “major contribution” to the Plan’s victim protection strategy.
384

  

According to the National Action Plan, the NRM adheres to the structure recommended 

by the OSCE.  The NRM is significant as it “formalises relations between the State, law 

enforcement agencies and NGOs”.  In this way, it facilitates effective coordination 

between State actors and civil society in order to “combat trafficking, assist [in the 

identification of] victims, ensure the best protection possible and promote the human 

rights of trafficking victims”.
385

  The AHTU as well as three consultative mechanisms, 

including a Working Group (WG) on Child Trafficking, have been developed to 

coordinate and progress the implementation of the National Action Plan.  Such 

developments will now be discussed in more detail in the following section. 

 

4.3.2. The ‘Anti-Human Trafficking Unit’ and its various counterparts 

 

NGOs have been particularly praiseworthy of the AHTU.
386

  Its core function is to 

facilitate a “co-ordinated, comprehensive and holistic” State response to trafficking in 

persons.
387

  In other words, the AHTU is in charge of ensuring the effective 

implementation of the National Action Plan.
388

  Its role is significant in that it is the 

national point of reference for State authorities like social services and law enforcement 

as well as for NGOs and other IOs working within the field of trafficking.  The AHTU 
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has been responsible for the setting up of a consultative framework and the creation of 

various forums.  Here, key players can work together in the combat of trafficking and 

protection of victims by discussing numerous issues as well as sharing different ideas 

and opinions.
389

  In this regard, key elements of the AHTU’s strategy have been the 

development of “Non-Governmental and Governmental Roundtable Forums and 

Interdisciplinary” WGs including a Child Trafficking WG.
390

  The AHTU is also 

significant in that it collects human trafficking-related data on particular topics, like 

profiles of victims and conviction rates.  This aspect is important since, at the time of 

the AHTU’s establishment, there was no real recording system in existence.
391

  Data is 

collected from a variety of NGOs and the Garda Síochána and then compared, thus, 

attempting to offer an overall balanced view on the situation of trafficking in Ireland.
392

   

In spite of the release of trafficking reports, given the young age of the AHTU, 

Irish statistics on trafficking in persons remains limited.  It is only as time progresses 

that more accurate trends will be able to be noted and identified.  Another reason for the 

incomplete data provided by the AHTU could be due to the fact that data provided by 

social services (who deal primarily with children) has not yet been integrated into 

trafficking reports.
393

  In the near future, the AHTU also plans to begin collecting data 

on the services available to victims of trafficking, looking at the specific services 

provided and in what ways they need to be rectified or improved.
394

  Thus far, the 

AHTU has released three annual reports “examining the nature and extent of trafficking 

in human beings in Ireland”
395

, from 2009 to 2011.  Such reports are crucial if 

trafficking is to be understood and combated effectively by the Government.  They 
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adopt a multi-agency approach to data collection that is closely modelled on pilot data 

collection systems developed at a European level.
396

   

All three reports have been divided into four main sections, which include an 

overview of persons reported to the Garda Síochána, an overview of persons 

encountered by or referred to NGOs, Ireland’s criminal justice response to human 

trafficking and the methodology.  The data provided by both the NGOs and the police 

are also divided into subsections of the total number of reported or referred victims, 

gender, age, region of origin and immigration status.  What is encouraging is that each 

report is more comprehensive and includes additional information to latter reports.  For 

example, unlike the 2009 report, both the 2010 and 2011 reports contain an overview of 

prosecutions and both define the term ‘minor’ (referred to as child/young person in this 

paper).  Victim profiles are disaggregated between labour and sexual exploitation in the 

two latter reports.  Moreover, in the 2011 report, cases included victims who had been 

subjected to both sexual and labour exploitation.  Nevertheless, when these reports are 

considered with specific reference to child/young persons, the information remains quite 

restricted.  Even in the latest report, only the number of trafficking cases involving 

children, together with the different types of exploitation, is given.  In all reports, 

gender is not differentiated between in the case of children/young persons. 

Just as there was no real means for data collection before the ATHU, there was 

also no central forum where the different parties could meet and discuss specific topics 

or each other’s work.  What is more, there was no co-ordination of the distinct roles of 

each party involved in the field of trafficking.
397

  As has been mentioned, the AHTU 

was responsible for the drafting of a consultative framework within which there are 

three principal layers.  The High Level Group (HLG) comes first and consists of a range 

of senior officials, including from relevant Government departments, the Garda 

Síochána and the HSE.
398

  The HLG makes recommendations to the Minister of Justice 

on the most appropriate and effective responses to trafficking in human beings.
399
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Second, there is a Roundtable Forum composed of HLG representatives and chief 

executive or senior officers of various NGOs and IOs, such as IOM and UNHCR.
400

  

They “consider the views of stakeholders in relation to combating trafficking; receive 

updates from WGs; and make recommendations” to the HLG.
401

  The WGs make up the 

final layer of this framework and involve more “on the ground” discussions, centring on 

the particular area of the Group.
402

  Currently, there are five different WGs, including 

one on Child Trafficking.
403

  The WG on Child Trafficking has become central to 

fostering a co-ordinated response to child trafficking and to promoting and developing a 

protective environment for all children who have been trafficked.
404

  Aptly put by one 

research officer of the AHTU: in the absence of such a WG, each party exists in its own 

individual bubble, thus, unaware of the work of other divisions.
405

   

Lastly, the AHTU established, and presently leads, the BlueBlindfold campaign, 

the objective of which is “to raise public awareness of human trafficking in Ireland”.
406

  

The campaign is part of a larger project known as the “European G6 Human Trafficking 

Initiative”
407

 which is an “unofficial group made up of the six EU member states with 

the largest populations”.
408

   The initiative primarily involves intelligence gathering, 

awareness raising, law enforcement activity and victim protection.
409

  With specific 

regard to the Irish context, a BlueBlindfold-related website
410

 has been set up and 
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includes a number of aspects like an emergency email or telephone number to call 

should someone suspect a person to be a victim of trafficking.  In line with the National 

Action Plan, a manual outlining measures on how best to support and protect victims of 

trafficking, including child victims, is also available on the website.
411

   

All in all, the AHTU has done significant work in the field of human trafficking.  

Without such a unit, NGOs would find it difficult to carry out their own work.  For 

them, the AHTU provides structure.
412

  The three-tiered structure discussed earlier is 

currently operational and has proven useful for sharing ideas and opinions.  However, 

work must be on-going in order to sustain and improve upon its effectiveness, as well as 

to ensure that the inputs at the WG level are indeed impacting on the HLG and at 

Ministerial level.
413

  It is at this level that opinion truly counts and where the most 

influence on anti-trafficking measures is to be made. 

 

4.4. Special protection and assistance: 

        Child victims of trafficking in Irish State care 

 

The Irish government has asserted its recognition of the particular vulnerability of 

trafficked children and the fact that their protection needs are considerably different 

from those of adults.
414

  In its National Action Plan on human trafficking, the 

government has pledged that provision of services to ensure the protection of trafficked 

children “will be paramount and services will operate to the highest standards”.
415

  A 
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report commissioned by the Minister for Children and Youth Affairs noted the 

trafficking of children into Ireland for purposes of labour and/or sexual exploitation as 

“an area of growing concern”.
416

  The report highlights the “especially vulnerable” 

position of such children, trafficked to and “frequently hidden within communities” by 

traffickers or exploiters.
417

  In spite of such commitments and acknowledgement of 

child trafficking, the Special Rapporteur for Child Protection continues to criticise the 

Irish government’s level of special protection afforded to victims.
418

  The latest report 

affirmed that “rhetoric can only go so far”.
419

  The signature and ratification of the CRC 

obliges the Irish state to provide special care and protection to child victims of 

trafficking.  Ireland has been classified as a destination, transit and country of origin 

meaning that both Irish-born and foreign national children are trafficked into, within 

and out of the country.  It is likely that trafficked children will have different 

experiences and be subjected to different forms of exploitation or abuse.  In this respect, 

a diverse range of special protection measures must be in place to provide each child 

victim with adequate support that is specific to their needs.   

 In Ireland, child victims of trafficking may be foreign nationals or Irish-born.  

This paper has already emphasised the particular vulnerability of separated or 

unaccompanied children in care since they are residing outside of their own country.
420

  

It can often be the case that separated/unaccompanied children arriving in Ireland have 

been trafficked to the country for purposes of labour or sexual exploitation, or even 

both.  Many will have been subjected to various forms of physical and/or sexual 

violence.
421

  As these children are generally without their family and loved ones, they 

lack the “traditional support systems of parents” and are therefore more susceptible to 
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being trafficked, manipulated and exploited.
422

  Without doubt, appropriate protection 

and assistance should be considered one of the main priorities of the State in order to 

help these children to overcome their trauma and to assist them in the recovery process.  

What is more, the principle of non-discrimination should be applied at all times.  Thus, 

theoretically speaking, it is the duty of the Irish state to afford equal care to both foreign 

nationals and Irish-born children in its care.  In practice, however, we have seen that this 

has not always been the case.  This specific section will investigate the types of 

provisions Ireland claims to afford to child victims of trafficking, looking at both past 

and present circumstances and areas of particular concern. 

 

4.4.1. Past and present State-provided care for child victims of trafficking: 

 The theory versus the reality 

 

When it comes to child protection standards in Ireland, the Irish state has come under 

considerable criticism.  Cases of widespread child abuse, discrimination of foreign 

national children and inadequate State-provided childcare are among the most 

controversial.  Indeed, an independent report released as recently as June 2012 on child 

deaths in State care revealed that “ultimately and tragically the efforts to protect these 

children failed”.
423

  Regrettably, it is not the first time that the Irish government and the 

HSE have come under criticism for the level of care provided to children.  The last 

decade has seen approximately 6,000 unaccompanied children seeking refuge in 

Ireland; of them, over 500 have been reported as missing.
424

  The links between 

inadequate accommodation and cases of children going missing have already been 

mentioned.  It is unacceptable that a certain proportion of these children ended up being 

trafficked, or even re-trafficked.  It is only in the last couple of years that the Irish 

government has finally begun to make considerable efforts, together with NGOs, to 
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develop specific protection standards for all children in care, including trafficked 

children.
425

  This much can be seen with the HSE Equity of Care Plan, a government-

backed policy to improve State-provided accommodation for foreign national 

children.
426

 

The HSE Equity Care Plan, drafted in 2009, was the Government’s response to 

consistent pressure and lobbying from NGOs and other organisations about the 

treatment of separated children in care.
427

  Prior to the Plan, accommodation afforded to 

separated foreign national children was not only inappropriate and unsafe but it also 

made children yet more vulnerable to traffickers.  One NGO described the situation as 

“frankly shocking”.
428

  Up until 2010, children could be placed in privately-run hostels 

which were often unsupervised.  This is an aspect traffickers took advantage of, using 

the poor protection services of the Irish state as an “easy route” to traffic their 

victims.
429

  In other words, an unaccompanied child whom had been identified and 

provided shelter to by the HSE could well go missing a few days later.  Investigations 

and reports looking into the whereabouts of these missing children prove that some 

were picked up by traffickers in order to be exploited in some shape or form.
430

   

The discovery of such happenings was symptomatic of discriminatory treatment 

by State actors towards foreign national children placed in such accommodation.  

Indeed, the level of care provided to them has been described as “significantly and 

markedly inferior”.
431

  The Equity Care Plan came into effect at the beginning of 2010 

and its chief aim was “to bring the service provided to [foreign national] separated 

children in line with that which is provided for the indigenous Irish”.
432

  All such 

hostels have since been closed and the numbers of children in care going missing have 

been significantly decreased from the unacceptable high of 60/70 per month.
433

  While it 

is fair to say that significant improvements have been made in this problem area, 
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concerns continue to be raised by NGOs.
434

  The role of a guardian, the competencies of 

the Garda Síochána in dealing with child victims and the lack of aftercare services for 

aged-out minors are issues which will be discussed further in the coming paragraphs. 

Primarily, it is vital that a potential child victim be correctly identified to ensure 

that he/she receive the specific support and protection required for his/her well-being.
435

  

In a report of the UN Special Rapporteur on trafficking in persons, especially women 

and children, Ireland stated its policy of “best practice” concerning the identification of 

child victims of trafficking.
436

  The Government made note that, once a child victim of 

trafficking has been identified by police authorities, he/she will be immediately referred 

to social services.
437

  While this policy is supported by the Special Rapporteur, it is 

important to remember that the identification and referral stage is only the beginning of 

a long process of protection and assistance measures that must be afforded to the child 

victim.  Under the CCA, the HSE assumes primary responsibility for the child or 

children in question and has the duty to coordinate the services necessary to protect and 

assist the victims adequately.
438

  The HSE echoes Section 24 of the CCA by affirming 

its regard to the welfare of the child as “first and paramount” in every aspect of its 

service provision.
439

  According to the HSE, the child’s well-being, “regardless of 

nationality”, is central to its work concerning the care of vulnerable children.
440

 

The National Action Plan, discussed earlier, sets out a range of statutory 

measures that the HSE must provide, under the CCA, to “any unaccompanied child who 

is identified as a suspected victim of trafficking”.
441

  Moreover, it provides that minors 

identified as suspected child victims of trafficking will be immediately referred to the 
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HSE social work team for separated children.
442

  According to the Plan, most of the 

services that child victims require are already available within this unit “and can be 

adapted or expanded” as is necessary.
443

  Such provisions include “initial counselling 

and debriefing, a multidisciplinary assessment of need and a Care Plan”.
444

  Each child 

must be assigned a social worker who “assumes the role of legal guardian at the 

operational level” and who is responsible for implementing the specific care plan 

outlined.
445

   In this way, it is necessary that social workers take decisions “on behalf of 

the child”.
446

   For example, not only do they decide on the particular care required by 

the child victim but the carrying out of medical and psychiatric evaluations, assessments 

and treatments is left at their discretion.
447

  The National Action Plan also makes note 

that the HSE will place potential child victims of trafficking with foster families in 

order to reduce their susceptibility to being exploited and re-trafficked.
448

 

It has already been noted that the Garda Síochána and the HSE have statutory 

responsibility for child victims of trafficking.  It is explicitly stated in the National 

Action Plan that, should a separated/unaccompanied child be discovered by immigration 

police or any authorised officer, and is identified as a potential child victim of 

trafficking, it is their duty to refer the child immediately to the HSE.
449

  The Plan also 

affirms that there is “a high level of co-operation on the ground between the HSE and 

the GNIB in relation to children arriving into the State”.
450

  In cases where it is unsure 

that the potential victim is under 18 years or not, then “it may be necessary to carry out 

an age assessment”.
451

  Authorised officers of the immigration police together with the 
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HSE carry out such assessments “having regard to the Separated Children in Europe 

Programme Statement of Good Practice, 2004”.
452

   

On principle, the HSE affirms that “the privacy of every child will be observed 

and protected”.
453

  Disclosure of a child’s details, “except in exceptional 

circumstances”, goes against its strict policies on data protection.  “Exceptional 

circumstances” include the tracing of family members and other measures to secure the 

well-being and protection of the child.
454

  Yet, Ireland is not fully compliant in terms of 

providing, in statute, family reunification procedures, in spite of recommendations put 

forward by the UN Committee on the Rights of the Child in its 2006 report.
455

  A lack 

of coherent procedures could prove problematic when it comes to the possible 

repatriation of a child victim.  The National Action Plan stipulates that a child should 

only be repatriated if it is in his/her best interests.  Otherwise, the repatriation should not 

proceed and the child should be allowed remain in the care of the State.
456

  Therefore, 

State authorities require clear measures on investigating the possibility of safe return of 

a child to his/her family.  A failure to do so could result in the child being returned to 

family or relatives who were complicit in his/her being trafficked in the first place, or 

could lead to stigmatisation of the child in home environment. 

 

4.4.2. Current causes for concern for child victims of trafficking:  

          The core deficiencies in Irish state care 

 

There is no doubt that Government initiatives like the National Action Plan and 

the HSE Equity of Care Plan have brought considerable progress in the protection and 

support services afforded to child victims of trafficking.  Certainly, the provisions 

outlined and the standards that must be met are comprehensive and aspire towards a 

human rights-based child-centred approach.  Nonetheless, NGOs and other relevant 
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actors continue to point out issues that subsist in the field of child trafficking in Ireland.  

In spite of the positive developments that the Equity of Care Plan has brought about, 

new problems are arising which need to be addressed, such as issues linked to a child/ 

young person’s dispersal, for example.
457

  Rather than being placed in residences or 

hostels, which were originally in Dublin, child victims may now be allocated a foster 

family in different parts of the country.
458

  There are substantial doubts whether local 

HSE units in other regions of Ireland possess the expertise that the Dublin HSE team 

has been able to develop over the years due to the high concentration of separated 

children, including trafficked victims, within its care.
459

   

Deficiencies in identification procedures, which in turn increase a child’s risk of 

being trafficked, have already been mentioned.  Concerns have also been raised by 

social workers regarding the capacities of the Garda Síochána during investigations, 

thus, linking current practice with low conviction rates.
460

  Reasons included “a 

perceived lack of Gardaí [police officer] experience in managing child trafficking cases, 

male Gardaí interviewing female teenagers and lack of trust”.
461

  On top of this, the six 

month recovery and reflection period has been criticised by experts who deal directly 

with trafficked children.
462

  In their opinion, the time allocated is too short a period for 

young persons to get the support necessary to truly develop and progress.  Allowing 

child victims to remain longer could facilitate and benefit investigations by having more 

time to build up the trust of victims.
463

  What is more, the gain in trust of child victims 

could finally help free those still under the influence of traffickers.  State authorities 

need to remember the vulnerability of these children and their susceptibility to the likes 

of coercion and deception, especially those who are separated/unaccompanied.   

In this respect, the role of a guardian is crucial to the child’s security and well-

being throughout his/her time in care.  Common practice in Ireland is the appointment 

of a statutory social worker to the child victim of trafficking.  Ireland currently has no 

                                                 
457

 Arnold, 2011, p. 25. 
458

 Id., p. 24. 
459

 Interview with Manu de Barra, Policy and Human Rights Officer, OCO, Dublin, 25 April 2012. 
460

 Horgan et al., 2011, p. 212. 
461

 Ibid. 
462

 Ibid. 
463

 Ibid. 



80 

 

system in place to appoint independent guardians to children.  Section 26 of the CCA 

1991 makes provisions for a guardian ad Litem, mentioned earlier, under certain 

circumstances but this is not common practice.
464

  It is State authorities who have total 

care of the child; taking into consideration all aspects of their recovery and development 

as well as making sure that their welfare is the top priority.
465

  Certain NGOs, like the 

Irish Refugee Council and Barnardos, have questioned whether the HSE has a conflict 

of interest in taking on such a role
466

 together with conflicting priorities.
467

  One NGO 

advocate has stated that “having a[n independent] guardian would make life a lot easier 

for everyone concerned”.
468

  Moreover, such a guardian would be independent of the 

State and would be solely there for the child, taking his/her best interests into 

account.
469

  Others have expressed the view that social workers “are not as available as 

a parent would be”
470

 and that the appointment of a guardian would allow social 

workers more time “to focus on the child’s care and accommodation”.
471

  Despite 

continuous lobbying and submissions made by NGOs to the Irish government for such a 

key service, it is not an issue currently prioritised by the State.
472

 

Another recommendation that has been put forward by NGOs is that concerning 

the provision of aftercare facilities for separated children in care who turn 18.
473

   

Currently, there is no statutory entitlement to specific aftercare for “aged-out minors”, 

and many complaints have been made to the Ombudsman for Children’s Office in 

relation to this deficiency.
474

  It is an issue that directly affects trafficked children in the 

sense that, if the child victim has not had his/her status determined by the time they turn 

18, they automatically become an adult asylum seeker and are treated as such.
475

  This 

means their subsequent transferral from the care of the HSE to the Reception and 
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Integration Agency (RIA) and their dispersal into the direct provision system.
476

  Under 

the guidance of RIA, aged-out minors will generally be placed in adult asylum‐seeker 

accommodation, which often involves having to move to another part of the country.
477

  

Such an upheaval can negatively affect an aged-out minor’s ability to continue with 

education and places them in a “relative legal limbo”.
478

  Doubts have also been raised 

about whether a direct provision centre, catering for adult asylum seekers, is an 

appropriate environment for someone still so young.
479

  Particularly in relation to 

trafficked children, one must question whether such centres have the support and 

assistance that these young persons will continue to require in spite of their “adult” 

status.  Dispersal can also culminate in the separation of siblings, where the older, 

recently turned 18, young person must leave the younger.  This aspect further adds to 

the trauma of victims and complaints have also been made in this regard.
480

  Other 

complaints received by the OCO, many from children/young persons themselves, 

included deficiencies in care planning processes of the HSE, not being fully informed 

about certain situations and not having an opportunity to express their views in an 

appropriate manner.
481

 

 The child protection-related issues discussed above, such as guardianship, 

family reunification and provisions for aftercare, are not recent.  Rather, NGOs and 

other organisations have, for several years, urged that the Irish government place them 

high up on their agenda.  In spite of the States acknowledgement, particularly in the 

National Action Plan, of the vulnerability of child victims of trafficking and committing 

to the improvement of special standards of care, many shortcomings remain.  While 

initiatives like the HSE Equity Care Plan have brought about some developments in 

State-provided care to victims, new problems are emerging which the Government also 

needs to address.  If Ireland is truly serious about adopting a child-centred human 

rights-based approach, then it should simply be a case of “practice what you preach”.   
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Conclusion 

 

Conducting research in the field of child trafficking leaves one with many perplexities 

and doubts, and it is just one conglomerate of the human trafficking process overall.  It 

is clear that efforts have been made to combat such a crime, most notably in the last 

decade or so.  The drafting and enactment of key anti-trafficking legislation is a sure 

sign of the recognition that trafficking in persons is a serious issue that must be tackled.  

Significant treaties like the Trafficking Protocol and the CoE Conventions
482

, although 

not perfect, have encouraged and assisted states in the development of anti-trafficking 

laws at the national level.  Ireland provides a good example of this considering that it 

has amended and established national legislation in recent years, such as the enactment 

of the CLHT Act in 2008, to be on a par with international standards.  Indeed, Ireland 

has made considerable efforts towards the combat of human trafficking in law and 

policy.  Initiatives like the AHTU should be commended due to its contribution to a 

well-functioning multi-agency approach between key actors like the HSE, the Garda 

Síochána, NGOs and other IOs.   

Indeed, the successful and effective combat of human trafficking requires full 

co-operation and communication between both state and non-state actors, and there 

must be a balance between law enforcement measures and victim protection.  It 

demands political will from all parties involved at all levels of society, from the 

grassroots foundations to the international leaders.  What is most critical, however, is 

that states, including Ireland, adopt a child-centred rights-based approach to child 

trafficking in order to ensure that its victims receive special protection and assistance 

that is in “the best interests of the child”.
483

  The application and implementation of the 

four ‘P’ principle, discussed earlier, should be prioritised by states.  Particularly, the 

fourth aspect of this approach – the participation of children – should not be 

undermined by governments and state authorities.  It has been expressed that Irish 

public bodies do not always appreciate a child’s capacity to reason and that they can 
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have a “slightly jaundiced view” when it comes to engaging directly with and seeking 

out the opinions of children/young persons.
484

 

The response to child trafficking in terms of special protection has, particularly 

in Europe, been heightened due to political pressure put on states by international 

organisations like UNICEF and ECPAT International.   In a similar sense, national 

NGOs and other actors have put pressure on the Irish government by submitting 

recommendations concerning child victim protection and anti-trafficking measures on a 

regular basis.
485

  Furthermore, as Party to the EU and CoE’s “regional and sub-regional 

normative framework” to combat trafficking
486

, Ireland should respect the commitments 

it has chosen to undertake by signing and ratifying trafficking-specific laws like the 

CoE Trafficking Convention.  Moreover, it is the Irish State’s duty to implement such 

laws alongside other treaties concerning the special protection of child victims of 

trafficking.  The ‘window-dressing’ tactic applied by some states and institutions cannot 

be tolerated.  Rather, the responsibilities and obligations outlined in the relevant laws 

must be mirrored by substantive measures ‘on the ground’.  In this regard, and in 

specific relation to child protection measures, there remain significant gaps on which 

the Irish government must be confronted and held accountable.  Certainly, it is 

recommended that Ireland follow up on its signature of the CRC Optional Protocol and 

the CoE SESA Convention by ratifying them both. 

 While Ireland has received some positive feedback concerning its follow-up and 

implementation of numerous concluding observations, it has been criticised for failing 

to fully address “some of the concerns expressed and recommendations made” by the 

Committee on the Rights of the Child.
487

  Most notably, the Irish government was 

lamented for shortcomings related to “the status of the child as a rights-holder and the 

adoption of a child rights-based approach in policies and practices”.
488

  It was also noted 

the high number of complaints received by the Ombudsman for Children in relation to a 
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“lack of respect for the views of the child”.
489

  Other concerns addressed by the 

Committee included insufficient provisions for guardian ad Litem and for family 

reunification procedures; aftercare facilities for ‘aged out minors’ leaving care centres 

and the level of special protection afforded to separated or unaccompanied 

children/young persons.  The Committee also highlighted specific issues concerning the 

sale and traffic of children, most notably the lack of data on the situations of child 

victims of trafficking.
490

 

 It is discouraging to see that, six years on, the Irish government continues to 

disregard a significant number of the Committee’s suggestions and recommendations.  

The issues listed above are concerns which are continuously reiterated by NGOs and 

other agencies and which directly impact upon child victims of trafficking.  If the Irish 

government is to comply fully with international standards in terms of special protection 

measures for child victims, then now is the time for change.  The fact of the matter is 

that trafficking-related conviction rates in Ireland are extremely low, a factor that has 

been pointed out by numerous bodies.
491

  It is vital that the Government consider some 

potential causes for the low levels of conviction.  This paper would argue that such low 

levels could be directly linked with the standards of protection Ireland thus far affords 

victims of trafficking.  Previously discussed, the latest draft of the IRP Bill, not yet in 

the statute book, fails to provide an adequate level of protection for both adult and child 

victims, including during criminal proceedings.  Victims should be made feel secure 

and child victims must be encouraged to participate in the decision-making process as 

well as had their views listened to by adequately trained law enforcement officers and 

care staff.  In this regard, provisions for the appointment of an independent guardian to 

child victims, or at least a guardian ad Litem, must be prioritised by the present 

Government. 

 To sum up, there are both negative and positive aspects regarding anti-

trafficking law and policy in Ireland.  The recommendations and submissions, 

concerning the protection of trafficked children/young persons, need to be addressed by 
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the Government.  Regarding such issues, it has procrastinated long enough.  The rights 

of all children deserve to be valued and protected.  In this respect, there are no 

exceptions. 
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