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Abstract

Domestic violence is a widespread human rights violation, leaving children not only as silent
spectators but as hidden victims in the shadows. Despite mounting evidence that children
who witness domestic violence suffer profound psychological, physical- sometimes as severe
as for the parent or caregiver directly abused- their experiences often remain invisible in legal
discourse. This thesis confronts that invisibility by examining how the European Court of
Human Rights addresses children who witness domestic violence under Articles 3
(prohibition of torture), 8 (Right to respect for private and family life) and 14 (prohibition of
discrimination) of the European Convention on Human Rights, and wether the Court’s
practice align with international and European children’s rights instruments.

This thesis adopts a mixed-methods approach, combining a systematic mapping of 31 ECtHR
judgments on domestic violence, sourced from the Court’s “Key theme Article 2 domestic
violence” document, with qualitative insights from expert interviews with Prof. Dr Ann
Skelton, former Chair of the UN Committee on the Rights of the Child, and ECtHR Judge
Georgios Serghides. The mapping, which appears to be the first focused specifically on
children who witness domestic violence before the ECtHR, offers a structured view of how
such children feature- or are overlooked- in the Court’s reasoning. The findings reveal that
children are present in 83.9% of the surveyed domestic violence cases, while the Court only
found a violation for the child(ren) in 25.8% of the cases. The findings show that the
children's rights and experiences often remain in the background, particularly when they are
not applicants themselves. Overall, the research highlights significant gaps between the
ECtHR’s current jurisprudence and international standards, suggesting that further
developments are needed to ensure children who witness domestic violence are fully
recognised as rights-holders in European human rights law.

This thesis recommends that the European Court of Human Rights strengthen its protection
for children who witness domestic violence by more consistently recognising the severe harm
such children may suffer under Article 3 ECHR, including psychological trauma that can
amount to inhuman or degrading treatment. It proposes that the Court should examine
whether failing to protect these children could amount to age-based discrimination under
Article 14, and more often treat violence committed in a child’s presence as an aggravating
factor, as required by the Istanbul Convention. It also encourages the Court to use its power
to recharacterise legal issues so that cases are examined under all relevant Articles, including
Articles 3, 8 and 14, to fully capture the unique harm faced by child witnesses. Moreover, it
highlights the value of third-party interventions from child rights organisations to shed light
on children’s experiences and ensure child-sensitive reasoning. Finally, it urges deeper
integration of international and European child rights standards, like the UNCRC and
Istanbul Convention, into the Court’s judgments. This thesis hopes to shine a light on the
gaps that still leave these children in the shadows and aspires to contribute to the Court,
scholars, practitioners, and NGOs working together to bring these children into the spotlight
where they belong.
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1. Introduction

Domestic violence remains one of the most widespread forms of violence worldwide, with
children often hidden in its shadows.! Recent systematic reviews estimate that 16.5 % of
children globally witness domestic violence each year, exposing hundreds of millions of
children to violence within their homes- places meant to provide safety and care.? In Europe
alone, estimates indicate that between 12 and 26 million children live in households affected
by domestic violence, while country-specific data show that up to one in four children may
have witnessed physical assaults between parents during childhood.* The World Health
Organization warns that children exposed to intimate partner violence often experience
consequences as severe as those directly abused, and thus need to be considered as child

abuse.*

Children who witness domestic violence are not simply spectators of isolated incidents. To
witness domestic violence as a child is to be present in spaces where the people one depends
on most for care and protection become sources of fear and harm.’ Sometimes children hear
screams and threats through thin walls; sometimes they see bruises, broken objects, or the
silent aftermath of chaos. The harm is sometimes invisible but no less real- lodged in bodies
that hold stress and trauma long after the violence subsides.” The term “witnessing” thus
encompasses not only observing violent acts but also hearing, sensing, or experiencing the

constant fear, tension, and aftermath that violence leaves behind.’

When a child becomes an involuntary observer of violence, the harm is not only immediate

but can be psychological, physical, and both deeply lasting.® Research across disciplines-

! World Health Organization, Violence Against Children in the European Union (European Parliamentary
Research Service 2024); Council of Europe, Strategy for the Rights of the Child (2022-2027) (Council of
Europe Publishing 2022) 13; ECOSOC, ‘Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime’ (20 July 2005) UN Doc E/RES/2005/20 preamble.

2 Tyson Whitten et al, ‘Global Prevalence of Childhood Exposure to Physical Violence within Domestic and
Family Relationships in the General Population: A Systematic Review and Proportional Meta-Analysis’ (2024)
25 Trauma, Violence, & Abuse 1411, 1411, 1415-1416, 1421

% Arta Dodaj, ‘Children Witnessing Domestic Violence: A Systematic Review’ (2020) 15 Journal of Children’s
Services 161

* WHO, ‘Child Maltreatment’ (19 September 2022)
https://www.who.int/news-room/fact-sheets/detail/child-maltreatment

5 Carolina @Qverlien and Stephanie Holt, ‘European Research on Children, Adolescents and Domestic Violence:
Impact, Interventions and Innovations’ (2019) 34 Journal of Family Violence 365

6 ibid

7 ibid

8 Carnevale et al, ‘Children Witnessing Domestic Violence in the Voice of Health and Social Professionals’
(2020) 17 Int J Environ Res Public Health 4463, 2.



including law, psychology, medicine, social work, neuroscience, and public health
consistently shows that children who witness domestic violence endure profound and
multifaceted harm. Many live in a state of hypervigilance, prone to anxiety, depression, and
post-traumatic stress.” Furthermore, this serious form of child maltreatment is capable of
causing trauma, difficulties in learning and relationships, and long-term physical health
problems.'® Some children express the trauma from witnessing domestic violence outwardly
through aggression, bullying, or violent sibling dynamics.! Academically, these children
often struggle to concentrate, perform poorly, and disengage from school.'> Neurobiological
studies show that chronic exposure to violence can alter children’s brain development,
affecting memory, learning, emotional regulation, and affect both cognitive and emotional

functioning."

Psychological trauma in children, like fear and stress from abuse or neglect, doesn’t just stay
in their minds- it affects their bodies too. The constant state of alarm can trigger physical
reactions such as racing heartbeats, hormone imbalances, and bodily tension, which over time
may cause real health problems like chronic pain, stomach issues, or other illnesses.'
Longitudinal studies have established strong correlations between children who witness
domestic violence and chronic health problems including cancer, cardiovascular disease,
diabetes,'> asthma, obesity, sleep disturbances, and unexplained pain.'® In other words,
emotional wounds can become physical suffering because the mind and body are deeply
connected. The World Health Organization warns that children exposed to intimate partner
violence often experience consequences as severe as those directly abused, including higher

risks of self-harm, substance use, and chronic illnesses in adulthood.'?

The harm that flows from witnessing domestic violence does not look the same for all

children but changes depending on their age and developmental stage'’. Younger children

° Dodaj (n 3)

1 Harrison, ‘The Long-Term Effects of Domestic Violence on Children’ (2021) 41 Children’s Legal Rights
Journal 63

"' Lee et al, ‘The Effect of Childhood IPV Exposure on Bullying’ (2022) 37 Journal of Family Violence 1283;
Piotrowski et al, ‘Children Exposed to IPV: Sibling Aggression’ (2021) 30 J Child Fam Stud 650, 653.

12 Cage et al, ‘The Effect of Exposure to IPV on Children’s Academic Functioning’ (2022) 37 J Fam Violence
1337, 1339.

13 Monica Calderaro et al, ‘International Research on the Problems of Children in Cases of Witnessing
Domestic Violence’ (2025) 16(1) BRAIN Broad Research in Artificial Intelligence and Neuroscience; Bessel
van der Kolk, The Body Keeps the Score (Penguin 2014) Part three: the minds of children

1# Bessel van der Kolk (n 13)

1 Calderaro et al (n 13)

' Cage et al (n 12)

17 Calderaro and others (n 13)



often react with fear, confusion, or regressive behaviours, while school-aged children may
struggle with anxiety, concentration, and social relationships, and adolescents can show
externalising behaviours like aggression or delinquency, or turn inwards with depression and
self-harm. Yet across these ages, a common thread is that the violence leaves deep imprints
on how children perceive safety, trust, and themselves.'® Crucially, the consequences often do
not end in childhood. Many children who grow up surrounded by domestic violence carry its
echoes into adulthood, where the risks of becoming either victims or perpetrators of violence
rise significantly, feeding into patterns of harm that pass silently between generations. It is in
this intergenerational cycle that the invisible injuries of witnessing violence become a

collective social wound, demanding both legal recognition and committed intervention."

International and European human rights instruments increasingly recognise this reality. The
‘Council of Europe Convention on Preventing and Combating Violence against Women and
Domestic Violence’ (hereafter Istanbul Convention)® explicitly identifies children who
witness domestic violence as victims deserving protection, while the ‘UN Convention on the
Rights of the Child’ (hereafter UNCRC)* sets out obligations for states to shield children
from all forms of violence and to respect their voices in decisions affecting them. The United
Nations Economic and Social Council’s (hereafter ECOSOC)* ‘Guidelines on Justice for
Child Victims and Witnesses of Crime’ stress that children’s experiences must be treated with

dignity, respect, and procedural safeguards.

Despite significant advances, children who witness domestic violence often remain invisible
in legal and judicial processes, where such violence is still largely framed as an issue between
adults. This invisibility risks leaving children without protection, remedies, or recognition as
rights holders, perpetuating age-based discrimination and reinforcing the private nature of

3

domestic violence.” Witnessing domestic violence as a child is not merely passive

observation but constitutes a grave human rights violation demanding legal clarity and robust

% ibid

1% ibid

2% Council of Europe Convention on Preventing and Combating Violence against Women and Domestic
Violence (hereafter ‘Istanbul Convention’) (adopted 11 May 2011, entered into force 1 August 2014) CETS No
210, arts 26, 46

2l United Nations General Assembly (UNGA) Convention on the Rights of the Child (adopted 20 November
1989, entered into force 2 September 1990) 1577 UNTS 3, art 3

22 United Nations Economic and Social Council (ECOSOC) Resolution 2005/20 ‘Guidelines on Justice in
Matters involving Child Victims and Witnesses of Crime” UN Doc E/RES/2005/20

% Dodaj (n 3)



protection under European human rights law.** Yet most existing research concentrates on
psychological or social aspects, with little attention to the legal realities these children face.
To my knowledge, no systematic mapping of European case-law specifically concerning
children who witness domestic violence has been conducted, leaving a notable gap in both

scholarship and practice.

This thesis focuses on that gap. The aim is to critically examine how the European Court of
Human Rights (hereafter ECtHR or the Court) addresses the rights and protection needs of
children who witness domestic violence, a group frequently invisible in legal proceedings
despite their profound vulnerability and harm. It seeks to analyse the Court’s interpretation
and application of Articles 3, 8, of the European Convention of Human Rights (hereafter
ECHR)* in such cases, assessing whether European human rights jurisprudence sufficiently
aligns with the obligations set out in international and European child rights instruments,
including the UN Convention on the Rights of the Child and the Istanbul Convention. Hence,

this thesis will address the following research questions:

(1) How does the European Court of Human Rights address children who
witness domestic violence under Articles 3, 8, and 14 ECHR?

(2) Is European human rights case-law adequate in relation to international and
European child rights instruments?

(3) How could protection for these children be strengthened under the ECHR, in

light of evolving international and European human rights standards?

The methodology of this thesis combines systematic legal research with qualitative insights to
map and critically analyse how the ECtHR engages with the rights of children who witness
domestic violence. Central to my approach has been a systematic mapping of 31 judgments
from the ECtHR concerning Articles 3, 8, and 14 of the European Convention on Human
Rights, drawn from the European Court of Human Right’s official document ‘Key theme
Article 2 domestic violence’*® (last updated 28 February 2025). This mapping provides a

structured and empirical overview of how children’s experiences as witnesses are (or are not)

24 Daniela Baro, ‘Children Witnessing Atrocities Against Parents or Caregivers: A Human Rights Perspective’
(2006) 16 Torture 190

5 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human
Rights, as amended) (hereafter ECHR), opened for signature 4 November 1950, ETS No 5 (entered into force 3
September 1953).

%6 European Court of Human Rights, Key Theme — Article 2 Domestic violence (ECHR-KS, updated 28 February
2025)



addressed in the Court’s reasoning, revealing patterns, inconsistencies, and persistent gaps. To
deepen this doctrinal study and add nuanced perspectives, I have conducted expert interviews
with two distinguished figures. The first is Judge Georgios Serghides®’ of the ECtHR, whose
extensive judicial career and academic contributions span comparative family law,
international human rights, and European Convention jurisprudence. The second is Professor
Doctor Ann Skelton®™, an internationally recognised authority on children’s rights and
strategic litigation, who has served as Chairperson of the UN Committee on the Rights of the
Child and whose career bridges both rigorous academic research and practical child-rights
advocacy. Through this mixed-methods approach, the thesis seeks not only to document the
current state of the European human rights law but also to critically interrogate how the Court

might evolve to better protect children living in the shadow of domestic violence.

The significance of this thesis lies in filling a striking gap in legal scholarship and practice
concerning children who witness domestic violence. Although the preamble to the Istanbul
Convention acknowledges the growing body of ECtHR case-law as setting important
standards in the field of violence against women, there remains a clear lack of systematic
analysis focusing specifically on children as witnesses to such violence. As noted by
Fenton-Glynn in the book ‘Children and the European Court of Human Rights’?, there is
hope that the Court will expand its case-law in this area in the future- a sentiment that
underlines how underexplored this issue remains. Indeed, to my knowledge, this thesis
represents the first systematic mapping of ECtHR jurisprudence on child witnesses of
domestic violence, aiming to bring clarity and structure to a field where children are too often
invisible in legal reasoning. Most existing research concentrates on the psychological,
neurological or social consequences of witnessing violence, without linking these findings to
the legal frameworks that should protect these children. By analysing 31 ECtHR cases and
engaging with expert insights, this study makes a significant contribution to bridging that gap,
highlighting both doctrinal shortcomings and opportunities for reform. My hope is that this
work will help to ensure that children are no longer treated as figures in the shadows of adult
narratives, but as rights-holders in their own right, deserving of the same legal recognition and

protection as anyone else affected by domestic violence.

" European Court of Human Rights, ‘Judge Georgios Serghides’ (European Court of Human Rights, undated)
https://www.echr.coe.int/w/georgios-serghides accessed 1 July 2025.

8 Ann Skelton, ‘Ann Skelton - Profile’ (Leiden University, undated)
https://www.universiteitleiden.nl/en/staffmembers/ann-skelton#tab-2 accessed 1 July 2025.

¥ Claire Fenton-Glynn, Children and the European Court of Human Rights (OUP 2021) 1, ch 2



2. Children witnessing violence as an increasingly
recognised harm in international and European human
rights standards

2.1 Children as right- holders in UN instruments

The adoption of the United Nations Convention on the Rights of the Child (hereafter
UNCRC) in 1989 is widely recognised as a landmark in international human rights law,
fundamentally reshaping how law perceives children; children went from not only as passive
recipients of adult protection, but as autonomous rights-holders with legal standing in their
own right.*® The UNCRC is the most universally ratified human rights treaty in history*' (all
Member States of the United Nations (hereafter UN) have ratified the Convention expect the
United States®?), reflecting both the global consensus around the moral imperative to protect
children and the evolving understanding of children’s agency and participation in society.*
The UNCRC is crystallised around “provision, protection and participation”.** and is guided
by four general principles that inform the interpretation and implementation of all UNCRC
rights; 1) the best interest of the child, 2) the right not to be discriminated against, 3) the right
to life and development and the 4) right to be heard.”® Yet despite its binding obligations, the

practical realisation of children’s rights remains uneven, revealing persistent gaps between

the UNCRC’s aspirations and the lived realities of children worldwide.*

In the context of children who witness domestic violence, understanding the UNCRC’s core
rights becomes crucial for analysing whether the ECtHR case-law is adequate in relation to
international child rights instruments. This chapter will therefore examine the key UNCRC

provisions most relevant for such children: the right to non-discrimination in Article 2,*” the

3% Jaap E Doek, ‘The Human Rights of Children: An Introduction’ in Ursula Kilkelly and Ton Liefaard (eds),
International Human Rights of Children (Springer 2019) 3.

3! John Tobin, The UN Convention on the Rights of the Child: A Commentary (OUP 2019) 1

32 Office of the United Nations High Commissioner for Human Rights, ‘Human Rights Indicators’
<https://indicators.ohchr.org> accessed 20 May 2025

33 Ursula Kilkelly and Ton Liefaard, ‘International Human Rights of Children: Reflections on a Complex,
Dynamic, and Relatively Young Area of Law’ in Ursula Kilkelly and Ton Liefaard (eds), International Human
Rights of Children (Springer 2019) 617-619.

3 Jaap (n 30) 13

3 UN Committee on the Rights of the Child, General Comment No. 5: General measures of implementation of
the Convention on the Rights of the Child (2003) UN Doc UNCRC/GC/2003/5, para 12

3 Kilkelly U and Liefaard T (eds), International Human Rights of Children (Springer 2019)

7 UNCRC (n 21) art 2



principle of the child’s best interests in Article 3, the right to be heard under Article 12,*° the
protection from all forms of violence under Article 19, as well as the UN Guidelines on
Justice in Matters involving Child Victims and Witnesses of Crime.*' The following sections
therefore explore each of these rights in turn and then in the end discussing the UNCRC in
relation to ECHR and ECtHR, laying the groundwork for a deeper analysis of how children’s

status as rights-holders intersects with European human rights protection.

2.1.1 Non- discrimination (Art 2 UNCRC)

Article 2 of the Convention on the Rights of the Child (UNCRC) is widely recognised as one
of its four general principles, ensuring that all rights set out in the Convention apply to every
child “without discrimination of any kind.”* The article is not only a stand-alone right but
functions as an umbrella, safeguarding the equal enjoyment of all other rights enshrined in
the UNCRC, free from discrimination.* This principle is crucial for transforming children’s
rights from abstract declarations into enforceable obligations that bind States Parties to secure

equal respect and protection for all children under their jurisdiction.?

In order to understand and discuss Article 2 in this thesis, it is important to highlight the
history of how the UNCRC was created. The drafting of Article 2 was strongly shaped by
earlier human rights instruments such as the Universal Declaration of Human Rights and the
International Covenant on Civil and Political Rights, adopting a broad list of prohibited
grounds including race, colour, sex, language, religion, political or other opinion, national,
ethnic or social origin, property, disability, birth or other status.** This continuity with earlier
instruments was confirmed during the drafting process, which built on established human
rights norms while also provoking debates over which grounds to include, such as political

opinion and gendered language.* Notably, early drafts of the UNCRC were framed in

38 ibid art 3

% ibid art 12

0 ibid art 19

41 ECOSOC Resolution 2005/20 ‘Guidelines on Justice in Matters involving Child Victims and Witnesses of
Crime’ UN Doc E/RES/2005/20 (22 July 2005)

42 United Nations General Assembly (UNGA) Convention on the Rights of the Child (adopted 20 November
1989, entered into force 2 September 1990) 1577 UNTS 3, art 2; Gerison Lansdown, ‘Article 2: The Right to
Non-discrimination’ in Ziba Vaghri and others (eds), Monitoring State Compliance with the UN Convention on
the Rights of the Child (Springer 2022) 11-13

4 Lansdown (n 42) 11-13

 Elaine E. Sutherland, ‘Article 2 of the United Nations Convention on the Rights of the Child:
Non-discrimination and Children’s Rights’ in Marit Skivenes and Karl Harald Sevig (eds), Child Rights and
International Discrimination Law: Implementing Article 2 of the UN Convention on the Rights of the Child
(Routledge 2019)

* ibid



masculine terms and only became gender-neutral at a late stage in the negotiations, following
interventions from UNICEF.*® This underlines that even instruments aimed at eliminating
discrimination can replicate existing biases, and that the meaning of non-discrimination could

(and should) continue to evolve through legal and social contestation.*’

Importantly, non-discrimination under art 2 UNCRC does not demand identical treatment for
all children in all circumstances.*® Instead, it requires that States Parties recognise the
different situations children are in and the different treatments that might entail in order to
achieve substantive equality.* The UNCRC Committee has clarified that States have a dual
duty not only to refrain from discrimination but to actively dismantle structural inequalities
that impede children’s enjoyment of their rights.”® The UNCRC Committee has clarified that
States have a dual duty not only to refrain from discrimination but to actively dismantle
structural inequalities that impede children’s enjoyment of their rights.>' In practice, identical
treatment can itself become discriminatory if it ignores the particular needs or vulnerabilities
of certain groups of children. As expressed vividly, “no one would recommend the same shoe
size for all children,” highlighting that the essence of anti-discrimination law is about

tailoring legal measures to fit children’s varied realities.*

A particularly complex issue under Article 2 is age-based discrimination. Although the
UNCRC defines a child as every human being below the age of 18, age is notably absent
from the list of prohibited grounds under Article 2(1).>* This omission has drawn criticism
because children often face distinct disadvantages precisely because of their age, both
compared to adults and between different age groups of children themselves.” Age-based
distinctions are not automatically wrongful under international law and may be justified if

pursuing a legitimate aim in a proportionate way.”® Yet, there remains a significant risk of

4 ibid 24

47 Katre Luhamaa, Marit Skivenes and Karl Harald Sevig, Discriminating against Children (Brill 2022) 3-17
8 Sutherland (n 42) 28-29

4 ibid 28-29

 Lansdown (n 42) 11-12

51 ibid 13- 15

52 Luhamaa & Skivenes & Sevig (n 45) 1-2

3 UNCRC, (n 21) art 1

5% Claire Breen, ‘The Ageing of Article 2(1): The Child’s Right to be Free from Age-Based Discrimination’ in
Marit Skivenes and Karl Harald Sevig (eds), Child Rights and International Discrimination Law: Implementing
Article 2 of the United Nations Convention on the Rights of the Child (Routledge 2019)

> David Archard, ‘Respecting Age: Discrimination against the Young and the Old’ in Marit Skivenes and
Karl Harald Sevig (eds), Child Rights and International Discrimination Law: Implementing Article 2 of the
United Nations Convention on the Rights of the Child (Routledge 2019)

%6 ibid



indirect discrimination where blanket age thresholds unnecessarily restrict children’s rights,
for example in access to justice or healthcare.”” Increasingly, the UNCRC Committee is
urging close scrutiny of such distinctions to ensure that age is not used as a covert ground for

exclusion.”®

The relationship between Article 2 UNCRC and the European Convention on Human Rights
(ECHR) introduces further complexity. While the ECHR does not contain a direct equivalent
to Article 2 UNCRC, it embeds the principle of non-discrimination in Article 14 and Protocol
No 12.* Over the years, the European Court of Human Rights (ECtHR) has shown growing
willingness to incorporate children’s rights reasoning into its judgments, at times explicitly
referencing the UNCRC.% Lux observes in her article ‘Recent Trends in the Argumentation of
the European Court of Human Rights on Children’s Rights’, from 2025, that while references
to children’s rights have become more frequent, the ECtHR still exhibits caution in integrating
the UNCRC directly as a binding interpretative source, often relying on more general ECHR

provisions like Articles 3, 8 and 14.%!

From a legal-technical perspective, both the UNCRC Committee and the ECtHR accept that
differential treatment is not inherently discriminatory if it pursues a legitimate aim and is

proportionate.®

Recent scholars are emphasising that true non-discrimination demands
tailored solutions sensitive to children’s evolving capacities and vulnerabilities, which
resonates with the ECtHR’s reasoning under Article 14 ECHR, although the Court’s case-law
still leaves gaps in fully articulating a child-focused understanding of non-discrimination.®
The ongoing challenge is ensuring that both the UNCRC and ECHR systems effectively
protect children against both overt and subtle forms of discrimination, bridging the gap

between international rights and the lived realities of diverse childhoods.*

57 Breen (n 52)

%8 ibid

% European Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention
on Human Rights, as amended) arts 14 and Protocol No. 12

% Agnes Lux, ‘Recent Trends in the Argumentation of the European Court of Human Rights on Children’s
Rights’ (2025) 10(1) Public Governance, Administration and Finances Law Review 103, 106-107.

81 ibid 103

62 Lansdown (n 42) 14

8 Lux (n 60) 105-107
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2.1.2 Best interest of the child (Art 3 UNCRC)

Article 3 UNCRC is widely recognised as one of the Convention’s core principles, declaring
that “in all actions concerning children,” the child’s best interests shall be “a primary
consideration.”® This provision transformed international law’s understanding of children,
shifting from viewing them simply as passive recipients of adult protection to recognising
them as rights-holders whose interests deserve genuine legal weight and visibility.®® Whereas
earlier legal instruments largely framed children through the lens of wvulnerability and
dependence, Article 3 insists on individualised assessments that acknowledge each child’s

unique circumstances and evolving capacities.®’

Within Article 3, two obligations stand out as especially relevant in understanding how law
should protect children who witness domestic violence. First, Article 3(1) requires courts,
legislatures, and administrative authorities to treat the child’s best interests as a primary
consideration in every decision that affects them.®® Second, Article 3(2) obliges States to
secure the protection and care children need for their well-being, while balancing this with

respect for the roles and duties of parents or guardians.®

Many scholars agree that the adoption of the UNCRC was a turning point in international
law, shifting the way children are seen- from vulnerable dependents needing protection, to
individual rights-holders whose own views and interests deserve legal weight.”” This entails
that States cannot simply mention the child’s “best interests”- they are required to carry out
careful, evidence-based assessments that look at each child’s physical safety, mental health,
relationships, and wider social and cultural circumstances- and crucially, States must be able

71

to show how these factors influenced their decisions.”” The obligation stems from the

UNCRC Committee’s explanation in General Comment No. 14 that Article 3 has three

8 UNCRC (n21) art 3

% Elaine E Sutherland and Lesley-Anne Barnes Macfarlane, ‘Introduction’ in Elaine E Sutherland and
Lesley-Anne Barnes Macfarlane (eds), Article 3 of the United Nations Convention on the Rights of the Child
(Cambridge University Press 2016)

7 Committee on the Rights of the Child (UNCRC Committee), General Comment No. 14 (2013) on the right of
the child to have his or her best interests taken as a primary consideration (art 3, para 1), UN Doc
UNCRC/C/GC/14; Sutherland & Barnes Macfarlane (n 64)

88 UNCRC (n 21) art 3(1)

% ibid art 3(2)

" Michael Freeman, A Commentary on the United Nations Convention on the Rights of the Child, Article 3: The
Best Interests of the Child (Brill 2007) 1; Sutherland & Barnes Macfarlane (n 64)

! John Eekelaar, ‘Two Dimensions of the Best Interests Principle: Decisions About Children and Decisions
Affecting Children’ in Elaine E Sutherland and Lesley-Anne Barnes Macfarlane (eds), Article 3 of the United
Nations Convention on the Rights of the Child (Cambridge University Press 2016)
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functions: it is a substantive right in itself, a procedural rule requiring rigorous analysis, and a
principle guiding how other rights in the Convention should be interpreted.”” Importantly, the
principle of evolving capacities is central to this approach: what serves the best interests of a
five-year-old child may be quite different from what is best for a seventeen-year-old

approaching adulthood.”

Although the European Convention on Human Rights (hereafter ECHR) does not contain a
provision identical to Article 3 of the UNCRC, the European Court of Human Rights
(hereafter ECtHR) has increasingly integrated the best interests principle into its case-law,
particularly under Article 8 ECHR on private and family life.”* In Yousef v Netherlands, the
Court held that where parents’ and children’s Article 8 rights conflict, “the child’s interests
must be the paramount consideration.”” Likewise, in Neulinger and Shuruk v Switzerland, it
ruled that courts must conduct “an in-depth examination of the entire family situation and of
a whole series of factors, in particular of a factual, emotional, psychological, material and
medical nature,” to determine a child’s best interests.”” These judgments echo Article 3(1)
UNCRC by recognising children’s interests as crucial. However, unlike the UNCRC, the
ECtHR typically treats best interests as only one factor in a balancing exercise and rarely
imposes positive obligations or procedural safeguards to ensure children’s views and welfare
shape outcomes.” As a result, the ECtHR often falls short of fully protecting children as
independent rights-holders, particularly in complex contexts such as domestic violence,

where children’s interests risk being overshadowed by adult rights claims.”

2.1.3 The Right of the Child to Be Heard (Art 12 UNCRC)

At the heart of the UNCRC lies Article 12- a provision as revolutionary as it is deceptively
simple. It declares that every child “capable of forming his or her own views” has the right to
express those views freely, with their opinions afforded “due weight in accordance with the

age and maturity of the child.”” It is a legal recognition that children are not only objects of

2 UNCRC Committee, General Comment No. 14 (n 66); Sutherland & Barnes Macfarlane (n 64)

» UNCRC Committee, General Comment No. 14 (n 66); Sutherland & Barnes Macfarlane (n 64); Eekelaar (n
69)

™ Freeman (n 68) 12-13

5 Yousef' v Netherlands App no. 33711/96 (ECtHR 5 November 2002) para 73, discussed in Freeman (n 68) 12-
13.

" Neulinger and Shuruk v. Switzerland App no. 41615/07 (ECtHR 6 July 2010), para 139, discussed in Eekelaar
(n 69)

" Freeman (n 68) 16—17; Eekelaar (n 69) 108-110

8 Freeman (n 68) 1417

7 UNCRC (n 21) art 12 (1)
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protection but individuals with voices that matter- a fundamental shift from a vision of
childhood defined solely by vulnerability to one anchored in agency.*® This right extends
beyond a purely individual dimension, obliging States Parties to ensure that children are
provided with opportunities to be heard in “any judicial or administrative proceedings
affecting the child, either directly, or through a representative or an appropriate body...”."!
The United Nations Committee on the Rights of the Child (the Committee) has firmly
established Article 12 as one of the UNCRC'’s four general principles, underscoring that the

right to be heard is both a freestanding right and a means when considering all the other

rights under the Convention.®

Despite its clear wording, the practical implementation of Article 12 has encountered
significant barriers. As noted by the UNCRC Committee, obstacles like traditional
perceptions of childhood and institutional practices still impede children’s effective
participation in decisions concerning them.® Children belonging to marginalised or
disadvantaged groups, as well as younger children, face particular obstacles, making it
essential that States adopt measures tailored to ensure their voices are not only heard but
taken seriously.®® Participation under Article 12 requires more than simply listening to
children- it demands structures and processes that allow their views to influence outcomes
meaningfully. The Committee emphasises that participation should be understood as an
ongoing dialogue based on mutual respect, where children can learn how their views shape

decisions.®

Article 12 acquires particular urgency and complexity in contexts where children are victims
of violence, including domestic violence- a sphere where power imbalances and emotional
dependency often silence children’s voices. The UNCRC Committee emphasises that
children who are victims or witnesses of violence must be enabled to express their views
freely and safely in judicial and administrative proceedings, and that States Parties should

consult children in developing laws, policies and measures to combat violence, ensuring

% United Nations Committee on the Rights of the Child, General Comment No 12 (2009) ‘The right of the child
to be heard” UNCRC/C/GC/12 para 1

' UNCRC (n 21) art 12 (2)

82 UNCRC Committee General Comment No 12 (n 79) para 2

8 ibid para 4

8 ibid para 4

% ibid para 3
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child-friendly procedures and confidential reporting channels so children can report

maltreatment without fear of harm or retaliation.®

Children’s right to be heard has emerged as a significant procedural aspect in the ECtHR’s
case-law, reflecting both positive and negative obligations under Article 8 ECHR and closely
tied to the guarantees of Article 12 UNCRC.*” The ECtHR has stressed that decisions
impacting children, especially in family law contexts, require a procedural framework
ensuring that children’s voices are genuinely considered, a duty falling within States’ positive
obligations.® In M. and M. v Croatia, the ECtHR explicitly referred to Article 12,% and found
a breach of Article 8 because the domestic courts failed to hear a child directly in custody
proceedings, despite her age and maturity, thus undermining procedural fairness and the

child’s right to participate in decisions profoundly affecting her life.”

Similarly, in C v Croatia, the child was neither heard nor represented by a guardian ad litem,
leading to a violation of Article 8, underscoring that procedural safeguards are indispensable
even when children are indirectly represented.”’ The Court’s approach balances the child’s
right to express views under Article 12 UNCRC with protective considerations under Article
3 ECHR, acknowledging that direct involvement must be weighed against potential harm to
the child, particularly in highly conflictual cases.”” The ECtHR thus emphasises that while
children’s participation is essential, it cannot be absolute but must be assessed case by case to
avoid exposing them to additional trauma, aligning with the principle of the child’s best

interests.”

It remains an open challenge to ensure that children’s participatory rights under Article 12
UNCRC translate into concrete procedural guarantees before the ECtHR, particularly in

domestic violence cases where children’s own narratives may be crucial to identifying

% ibid para 62-63, 118-121

87 Ursula Kilkelly, ‘The CRC in Litigation Under the ECHR The CRC and the ECHR: The Contribution of the
European Court of Human Rights to the Implementation of Article 12 of the CRC’

% European Court of Human Rights, Guide on the case-law of the European Convention on Human Rights —
Rights of the Child (Council of Europe/European Court of Human Rights 31 August 2024) 13

¥ M. and M. v. Croatia App no 10161/13 (ECtHR, 3 September 2015), paras 94, 171

% M. and M. v. Croatia (n 88) paras 171-172, discussed in ECtHR Guide on the case-law of the European
Convention on Human Rights — Rights of the Child (n 87) 12- 13

' Cv. Croatia App no 80117/13 (ECtHR, 8 October 2020) paras 77-82, discussed in ECtHR Guide on the
case-law of the European Convention on Human Rights — Rights of the Child (n 87) 12- 13

2 ECtHR, Guide on the case-law of the European Convention on Human Rights — Rights of the Child (n 87)
58-59

% ibid

14



systemic failures in State protection.”* As recent scholarship and reports from child-rights
bodies stress, the full realisation of Article 12 UNCRC in the ECtHR’s jurisprudence requires
not only the acknowledgment of children’s right to be heard but also practical procedural
innovations to ensure that this hearing is safe, meaningful, and genuinely influential in the

outcome of cases involving children witnessing domestic violence.”

2.1.4 Protection from all forms of violence (Art 19 UNCRC)

Article 19 UNCRC is often described as a turning point in how international law understands
violence against children, recognising it as a rights violation rather than a private issue and
imposing clear duties on States to prevent and respond to harm.”® As the UN Committee on
the Rights of the Child has stressed (hereafter UNCRC Committee), “No violence against
children is justifiable; all violence against children is preventable.”” The article requires the
States to protect children from violence, abuse, neglect, and exploitation through legal and
social measures, covering situations where children are cared for by parents or others. It
refers to “all forms of physical or mental violence, injury or abuse, neglect or negligent
treatment, maltreatment or exploitation, including sexual abuse.”.”® The UNCRC Committee
makes it clear in General Comment No. 13 that Article 19 is not only about reacting when
violence has already occurred- it demands proactive and systematic prevention, early
detection, and supportive interventions.” Also scholars emphasise that real implementation of
Article 19 requires more than laws on paper: needed is effective systems, public awareness to
challenge harmful norms, and professional practice grounded in respect for children’s rights.
In this way, Article 19 makes clear that violence against children is never just a private matter

but a serious human rights violation that States are obliged to prevent and address.'®

Within the European context, the Council of Europe has strongly aligned itself with the
principles of Article 19 when explicitly referencing it (among other relevant UNCRC articles)

% Lux (n 60)

% Lux (n 60); Laura Lundy, ‘“Voice” is Not Enough: Conceptualising Article 12 of the United Nations
Convention on the Rights of the Child’(2007) 33(6) British Educational Research Journal 927

% Michael Freeman, ‘Article 19° in Michael Freeman (ed), The Human Rights of Children: Selected Essays on
Children’s Rights (Brill 2022) 103; Kirsten Sandberg, ‘Children’s Right to Protection Under the CRC’ in Asgeir
Falch-Eriksen and Elisabeth Backe-Hansen (eds), Human Rights in Child Protection: Implications for
Professional Practice and Policy (Palgrave Macmillan 2018) 15—16; Christian Whalen, ‘Article 19: The Right
to Protection from All Forms of Violence’ in Ziba Vaghri and others (eds), Monitoring State Compliance with
the UN Convention on the Rights of the Child: An Analysis of Attributes (Springer 2022) 293-296.

7 Committee on the Rights of the Child, General Comment No 13 (2011) CRC/C/GC/13, para 3(a)

% UNCRC (n 21) art 19

% UNCRC Committee General Comment No 13 (n 96) paras 3(a), 17-44

1% Sandberg (n 95) 15-35
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in its Strategy for the Rights of the Child 2022-2027."" “Freedom from violence for all

children”'®

is at the heart of its priorities in the Strategy, stressing not only protection but
also prevention and children’s meaningful participation in shaping the policies that affect

them.'®

While the ECHR does not contain an article identical to Article 19 UNCRC, the ECtHR has
developed case-law that addresses the duty of States to protect individuals, including children,
from violence and abuse.'™ However, many scholars and practitioners point out that the
Court’s reasoning often situates child protection within broader balancing exercises, weighing
it against other rights or State resources, rather than treating it with the same child-centred and
preventive focus as under the UNCRC.'” This raises important questions about how fully
European human rights law reflects the UNCRC’s vision of children as autonomous
rights-holders deserving specific protections and procedures, especially in contexts like
domestic violence, where children may be both direct victims and witnesses.®> These tensions
are crucial to explore further, particularly given the growing recognition that children’s
experiences of violence have profound and lasting consequences for their development,

health, and rights.'%

2.1.5 Guidelines on Justice in Matters involving Child Victims

and Witnesses of Crime

ECOSOC Resolution 2005/20 adopted the Guidelines on Justice in Matters involving Child
Victims and Witnesses of Crime and filled a previously noted gap in international standards
regarding how justice systems should treat children exposed to crime, including those who
witness domestic violence.'”” These guidelines recognise that child victims and witnesses are
often extremely vulnerable and therefore require special protection and support, considering
their age, maturity, and individual circumstances.'® This is particularly relevant for children
who witness domestic violence, as they frequently become key witnesses in proceedings

where the violence occurs within their own family environment, yet simultaneously remain

1% Council of Europe, Strategy for the Rights of the Child (2022-2027) (March 2022) 13-19
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193 bid 13-19

1% Sandberg (n 95) 24-25
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Crime’” UN Doc E/RES/2005/20 (22 July 2005)

1% ECOSOC Resolution 2005/20 (n 106) annex I, para 7
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victims themselves due to the psychological harm and fear they endure.'” The Resolution
places strong emphasis on safeguarding the child’s dignity, privacy, and right to be heard
throughout legal processes.'"’ In this respect, it directly aligns with obligations under the
UNCRC, especially Articles 3 and 39, which underscore the child’s best interests and the

right to recovery and reintegration.'

The importance of the Guidelines for children who witness domestic violence cannot be
overstated. These children often fall into a legal invisibility where domestic violence is seen
primarily as an issue between adults, neglecting the harm suffered by child witnesses.'?
ECOSOC Resolution 2005/20 offers a framework that seeks to make children visible within
justice processes, aiming to ensure that child witnesses are treated with dignity, compassion
in accordance with UNCRC, as well as and provided with information, inter alia.'”® It insists
that professionals working with children must be trained to engage with them sensitively, and
that child-friendly procedures should be adopted to reduce trauma during investigations and
court hearings."* Such standards are essential to prevent further harm to children who are
already traumatised by having witnessed violence in their homes. However, despite its strong
normative guidance, the Resolution itself does not create binding obligations, leaving states
considerable discretion in its implementation, which risks uneven protection for child

witnesses across jurisdictions.

2.1.6 The UNCRC i1n relation to the ECHR and the ECtHR

The relationship between the UNCRC and the European Convention on Human Rights
(ECHR) is complex and dynamic. While the two instruments originate from different
historical and institutional contexts- the UNCRC under the UN, and the ECHR within the
Council of Europe (hereafter CoE)- their substantive norms increasingly intersect,
particularly in cases involving children.'”> Both Conventions are part of the international

human rights framework, and the European Court of Human Rights (ECtHR) has, over time,

19 Justice in Matters involving Child Victims and Witnesses of Crime: Model Law and Related Commentary
(UNODC 2009)

9 ECOSOC Resolution 2005/20 (n 106) annex I, paras 8, 13

" UNCRC (n 21) arts 3, 39
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Witnesses of Crime (United Nations 2010) 1-2, 90
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on the Rights of the Child’ (2020) 24 International Journal of Human Rights 979, 980-981.

17



begun to integrate UNCRC standards into its interpretation of the ECHR."® This

»17 reflects the notion that

phenomenon, sometimes referred to as “systemic integration,
international human rights instruments should be interpreted harmoniously, avoiding
conflicting obligations and reinforcing the overall protection of rights.'"® The ECtHR itself

has emphasised that:

“The Convention cannot be interpreted in a vacuum but must be interpreted in
harmony with the general principles of international law. Account should be
taken, as indicated in Article 31 § 3 (c) of the Vienna Convention on the Law of
Treaties (...), of ‘any relevant rules of international law applicable in the relations
between the parties’, and in particular the rules concerning the international

protection of human rights.”'"

However, how much the UNCRC actually shapes ECtHR case-law remains debated. The
recent qualitative and quantitative study The Convention on the Rights of the Child's Imprint
on Judgments from the European Court of Human Rights: A Negligible Footprint?'*’ sheds
further light on this debate, showing that while references to the UNCRC in ECtHR
judgments have increased over time, especially in the past decade, the Convention’s influence
often remains limited in practice. UNCRC is frequently cited in the background sections of
judgments and seldom serves as a decisive legal basis for the Court’s reasoning or outcomes.
However, the principle of the best interests of the child (Art 3 UNCRC) appears as the
primary link through which the UNCRC indirectly informs the ECtHR’s interpretation of the
ECHR, particularly in the context of states’ positive obligations under Article 8 ECHR.'”!
However, the authors observe that the UNCRC’s presence in ECtHR case-law is still

characterised by a cautious and selective approach, suggesting that its imprint on the Court’s

116 Strand (n 115) 979, 979-981; Ursula Kilkelly, ‘The CRC in Litigation Under the ECHR The CRC and the
ECHR: The Contribution of the European Court of Human Rights to the Implementation of Article 12 of the
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Rights of the Child in Domestic and International Jurisprudence (Springer 2015) 194
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1969 (entry into force 27 January 1980)
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jurisprudence remains modest.'” At the same time, they argue, based on their qualitative
findings, that the UNCRC nonetheless plays an active role in the Court’s internal
deliberations and contributes to developing the field of children’s rights within the ECtHR.'*

Still, there are important examples where the UNCRC has genuinely influenced how the
Court interprets ECHR rights, especially when children are directly involved. In Neulinger
and Shuruk v Switzerland, the Court held that Article 8 ECHR on family life must be read in
the light of the international consensus of the best interests principle (found in Art 3
UNCRC)."”* This is an example of the important notion of “interpretive widening and
thickening,” where treaties like the UNCRC help give more substance and nuance to ECHR
rights, particularly in sensitive areas like domestic violence or migration, where children’s

vulnerability is especially relevant.'®

2.2 Children as right-holders in the European Human Rights system

“The European Convention on Human Rights (ECHR) was not drafted with children, still less
children’s rights, in mind.”'*® When the ECHR was drafted, children were mainly viewed as
needing protection rather than as rights-holders in their own right.'”” However, the ECtHR has
over the time built up significant case-law about children, touching on areas like justice,
integrity and education. '*® Indeed, children’s rights have become increasingly intertwined
with key Convention articles in the ECtHR case-law, allowing the Court to extend protection
to children as rights holders.'”” Moreover, the ECtHR’s case-law operates as a “living

»130_ 3 doctrine

instrument,” which “must be interpreted in the light of present-day conditions,
of particular importance in light of children’s evolving social and legal status since the
1950s."*! The Court’s interpretative approach frequently draws on external instruments such

as the UNCRC (discussed above), which although not incorporated directly into the
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Jurisprudence (Springer 2015) 194-195; see also ECtHR Guide on Article 8 of the European Convention on
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Convention has become a persuasive authority that influences the Court’s understanding of

positive obligations and developing consensus.'*

Despite growing recognition of children as rights holders, significant challenges remain in
how the European Court of Human Rights approaches cases involving children exposed to
violence. As Fenton-Glynn observes, “it is only in recent decades that child abuse and
mistreatment — both inside and outside the home — has been recognised as a legal, rather than
purely social problem,” and even today, violence against children continues to be treated
inconsistently across Council of Europe member states.'*® The Court’s jurisprudence on
violence often involves a delicate balance between States’ positive obligations under Articles
3 and 8 ECHR and respect for private and family life, with the margin of appreciation
allowing states some flexibility in how they protect children while avoiding unwarranted

interference in family autonomy.?

The doctrine of subsidiarity, now expressly enshrined in the Preamble via Protocol No. 15,
requires national authorities to be the primary guarantors of human rights, leaving the ECtHR
in a subsidiary role where it should intervene only where necessary.'** Yet, as seen in cases
like Z and Others v. The United Kingdom or Opuz v Turkey, the Court has recognised that
systemic failures to protect children from violence, including when children witness domestic
violence, can breach positive obligations even where domestic authorities claim broad

discretion.'?’

The concepts of positive and negative obligations are central to understanding how the
ECtHR has approached the protection of children who witness domestic violence, reflecting a
dual responsibility on states to both refrain from interference (negative obligations) and to
actively secure rights through protective measures (positive obligations)."*® As Fenton-Glynn
explains, the Court’s case-law under Articles 3 and 8 ECHR makes clear that violence against

children can engage both types of obligations, requiring states not only to avoid direct harm

132 ibid
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but also to prevent, investigate and punish violence inflicted by private actors, including

within the home."?’

2.2.1 Resolution 1714 (2010): Recognising child witnesses

of domestic violence as rights-holders

In 2010, the Parliamentary Assembly of the Council of Europe adopted Resolution 1714 on
Children Who Witness Domestic Violence to address a significant gap in the recognition and
protection of children exposed to violence in the home.'*® This resolution plays a notable role
in acknowledging that witnessing domestic violence can constitute a form of psychological
abuse against children, thus shifting them from the margins of legal protection to a more
central position as independent rights holders, notably called "secondary victims”.'**The
Resolution underlines that witnessing violence against one’s mother can, in itself, have severe
and lasting consequences on a child’s development, identity, and well-being.'*" However,
despite this rhetorical recognition, Resolution 1714 remains a non-binding instrument'*!,

which inevitably raises questions about its practical impact in terms of enforceability and its

ability to effect systemic change across the Council of Europe member states.

One key contribution of Resolution 1714 is its call for the development of a binding legal
instrument focused on violence against women and domestic violence, explicitly including
children who witness such violence.'* The ambition expressed in Resolution 1714 (2010) for
a binding legal instrument addressing children witnessing domestic violence was later
reflected in the Council of Europe Convention on Preventing and Combating Violence
against Women and Domestic Violence (Istanbul Convention) notably in Article 26, which
recognises child witnesses as victims requiring support and protection.'** In sum, Resolution
1714 (2010) represents a significant normative milestone, articulating the Council of
Europe’s vision for the protection of children witnessing domestic violence. Yet, its

non-binding character, coupled with persistent gaps in ECtHR jurisprudence and national
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implementation, signals that further doctrinal and practical work remains essential to elevate
these children from the shadows into full recognition as rights-holders and victims under

European human rights law.

2.2.2 The Istanbul Convention: protecting child witnesses of

domestic violence

The Council of Europe Convention on Preventing and Combating Violence against Women
and Domestic Violence, known as the Istanbul Convention, sets “for the first time in Europe,
legally-binding standards to prevent violence against women and domestic violence, protect
its victims and punish the perpetrators.”'** While its primary focus is on violence against
women, the Convention is highly relevant for children who witness such violence,
acknowledging that they too suffer significant harm.'* The Council of Europe’s Explanatory
Report'*® clarifies that witnessing domestic violence can be so traumatic that children are
considered victims in their own right, even if they have not been subjected to direct physical

harm.'’

The Convention defines domestic violence as “all acts of physical, sexual, psychological or
economic violence that occur within the family or domestic unit or between former or current
spouses or partners, whether or not the perpetrator shares or has shared the same residence
with the victim.”'*® This broad definition is significant in relation to child witnesses since it
encompasses situations where children are not themselves directly harmed but witness
violence within the family. It is in this context that Article 26'* acquires particular
importance, as it explicitly recognises child witnesses of domestic violence as victims who

have specific rights and needs;

“1 Parties shall take the necessary legislative or other measures to ensure that in
the provision of protection and support services to victims, due account is taken of

the rights and needs of child witnesses of all forms of violence covered by the
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scope of this Convention.'*

2 Measures taken pursuant to this article shall include age-appropriate
psychosocial counselling for child witnesses of all forms of violence covered by
the scope of this Convention and shall give due regard to the best interests of the

(:11i1(1’9151

A crucial provision for understanding the Istanbul Convention’s practical consequences for
children who witness domestic violence is Article 46, which enumerates aggravating
circumstances to be considered in determining penalties for offences established under the
Convention. Notably, Article 46(d) stipulates that committing an offence “against or in the
presence of a child”'** constitutes an aggravating factor, acknowledging that children are not
passive bystanders but direct victims of the psychological harm caused by witnessing
violence.'” This provision complements the obligations in Article 26, which explicitly
recognises child witnesses as victims with distinct rights and support needs.'>* In addition,
Article 46(b) lists as aggravating that “the offence, or related offences, were committed

99155

repeatedly,”> which is significant in domestic violence contexts where patterns of repeated
abuse are common and can compound trauma for child witnesses.'** Moreover, Article 46(h)
provides for aggravated circumstances where “the offence resulted in severe physical or
psychological harm for the victim,” a consideration relevant for children, as repeated

witnessing of violence is strongly linked to serious psychological consequences.'”’

Importantly, the CoE Explanatory Report clarifies that Article 46 aims to harmonise criminal
law responses across States Parties and to ensure that offences committed in particularly
harmful circumstances should be taken more seriously, thus reinforcing the Convention’s
protective purpose.'*® This is especially relevant considering the ECtHR’s case-law, where the
Court has recognised the psychological harm to children witnessing domestic violence, even
though it has not always granted them victim status in their own right under the Convention,

as illustrated in cases such as Eremia v Moldova.

1%0 ibid art 26 (1)

181 ibid art 26 (2)

152 ibid art 46 (d)

153 ibid

154 ibid art 26

155 ibid art 46 (h)

156 Monica Calderaro et al, ‘International Research on the Problems of Children in Cases of Witnessing
Domestic Violence’ (2025) 16(1) BRAIN Broad Research in Artificial Intelligence and Neuroscience 71
17 ibid

138 Istanbul Convention (n 145) Preamble, art 46
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The Istanbul Convention is a treaty that creates legally binding obligations for States that
have ratified it (it’s open to States outside of the CoE as well), but it is not part of the
European Convention on Human Rights (ECHR) itself.'” Instead, the Istanbul Convention
stands alongside the ECHR as a separate treaty within the Council of Europe’s system.'® This
means that while the European Court of Human Rights (ECtHR) cannot directly apply the
Istanbul Convention as hard law, it may still treat the Convention as persuasive authority
when interpreting States’ obligations under the ECHR, particularly in cases involving
domestic violence.'®! In legal terms, this reflects the ECtHR’s method of interpreting the
ECHR “in its normative environment,” meaning the Court considers other international
human rights treaties, like the Istanbul Convention, to clarify the content and scope of rights
under the ECHR.'®* For instance, the ECtHR has relied on standards from the Istanbul
Convention when defining States’ positive obligations under, for instance, Arts 2, 3 and 8
ECHR, which protect the right to life, the prohibition of inhuman or degrading treatment, and

the right to respect for private and family life.'®

While the ECtHR cannot directly enforce the Istanbul Convention as binding law, its
judgments show how the Convention increasingly acts as a substantive guide for defining the
scope of States’ positive obligations under the ECHR, particularly in the context of domestic
violence.'®™ An example of how the ECtHR uses the Istanbul Convention is Balsan v
Romania.'® In this case, the Court noted that Romania had ratified the Istanbul Convention in
2016, which defines violence against women as discrimination and obliges States to protect
victims through laws and effective measures.'®® Even so, the Romanian authorities treated Ms
Balsan’s repeated assaults by her ex-husband as minor or provoked, imposed only small fines
instead of criminal penalties, and ignored her requests for protective measures.'®” Referring to
States’ positive obligations under Article 3 ECHR, the Court used the standards of the

Istanbul Convention to assess whether Romania had done enough.'® Because the authorities

139 Istanbul Convention (n 145) Preamble; CoE Explanatory Report, Istanbul Convention (n 145) para 6
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162 This argumentation draws from discussion in Strand (n 115) regarding Report of the Study Group of the
International Law Commission, Finalized by Martti Koskenniemi, Fragmentation of International Law:
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A/CN.4/L.682, 211 (para. 419) and 243—244 (paras. 479-480) and Vienna Convention on the Law of Treaties,
adopted on 23 May 1969 (entry into force 27 January 1980).
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failed to act properly, the Court found violations of Art 3 ECHR in conjunction with Art 14
ECHR, showing how the Istanbul Convention influences the Court’s analysis.'” Worth
highlighting here is that children were present during incidents of violence, yet there is no
mention of them in relation to the Istanbul Convention and its articles relating to the children.

170 This case will therefore be discussed in depth in Chapter 3.

These insights underline why it is crucial to further examine the Istanbul Convention’s
relationship with both the ECHR and the ECtHR’s evolving jurisprudence. While the
Convention has become a significant interpretive tool for defining States’ positive obligations
under Articles 2, 3 and 8 ECHR, gaps remain, especially regarding how it addresses children
who witness domestic violence and the intersectional vulnerabilities many victims face.'”
Moreover, as the ECtHR increasingly applies the principle of systemic integration
(interpreting the ECHR in light of other international treaties like the UNCRC) it becomes
clear that future analysis should explore how the Istanbul Convention and the UNCRC can be
read together to strengthen protection for all victims, including children, and to clarify
whether they should be recognised as independent rights-holders under the ECHR.'”
Understanding this interaction is essential for ensuring that the ECtHR’s case-law not only
responds to individual violations but also contributes to a broader, more inclusive framework

of human rights protection in Europe.'”

199 ibid para 67, 88.

170 ibid para 6, 11, 12, 42
" Nardocci (N 164) 127
172 Strand (n 115)
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3. The adequacy of the ECtHR’s jurisprudence on children witnessing
domestic violence in relation to international and European and
children’s rights instruments

Drawing from the systematic mapping of 31 ECtHR case-law concerning Articles 3, 8 and 14
ECHR- selected from the Court’s own thematic overview of domestic violence (updated to
February 2025) - and enriched by qualitative insights from interviews with ECtHR Judge
Georgios Serghides and Dr. Prof Skelton, the chapter examines, first, how the ECtHR
addresses the situation of children who witness domestic violence under Articles 3, 8 and 14
ECHR. Secondly, it analyses whether European human rights case-law in this area is
adequate when measured against the obligations and protective standards set out in
international and European child rights instruments, such as the UN Convention on the Rights
of the Child and the Istanbul Convention. This chapter situates the ECtHR’s case-law within
broader legal and normative frameworks, exploring both the progress made and the
limitations that continue to leave child witnesses at risk of invisibility within the Court’s

doctrine.

3.1.1 Prohibition of torture - Article 3 ECHR

Article 3 ECHR enshrines one of the most fundamental guarantees of the Convention: that
“No one shall be subjected to torture or to inhuman or degrading treatment or punishment.”'’*
The Court has emphasised that the prohibition of torture and ill-treatment is “closely bound
up with respect for human dignity”.'” This prohibition is absolute, allowing no derogation
even in situations of, for instance, terrorism or national emergency.'”® However, not every
unpleasant or harmful act falls within Article 3’s scope. Instead, for ill-treatment to engage
Article 3, it must reach a minimum level of severity, assessed in light of all the circumstances

of the case.!”’

This notion of a minimum threshold is central in the Court’s jurisprudence and well-

established in its case-law.'”® The Court considers factors such as the duration of the

7 ECHR (n 25) art 3

15 Bouyid v Belgium App no 23380/09 (ECtHR, 28 September 2015) para 81; discussed in European Court of
Human Rights, Guide on Article 3 of the European Convention on Human Rights: Prohibition of torture
(Council of Europe/ECtHR, updated 28 February 2025) 6

176 ECtHR Guide on Article 3 (n 174) 3

"7 Mursié¢ v. Croatia App no 7334/13 (ECtHR, 20 October 2016) para 97, discussed in ECtHR Guide on Article
31746

" ECtHR Guide on Article 3 (n 174) 6
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treatment, the physical or psychological effects on the victim, their age, health, and
vulnerability, and the broader context in which the ill-treatment occurred.!” Importantly, acts
falling below this threshold are not necessarily lawful, but they do not amount to a violation

of Article 3.'%

Within the Court’s jurisprudence, it is also crucial to distinguish torture from other forms of
ill-treatment. The distinction is not only semantic but reflects the gravity of the conduct and
carries different legal consequences under international law. Torture, as defined by both the
Convention and the UN Convention Against Torture (UNCAT), involves “deliberate inhuman

treatment causing very serious and cruel suffering”'®!

, and usually includes a purposive
element, such as extracting a confession, punishing, intimidating, or coercing the victim.'®* It
carries a heightened stigma as a jus cogens norm in international law, signifying an absolute
and universally accepted prohibition."®® In contrast, inhuman treatment involves severe
suffering without necessarily the same intensity or purposive element, while degrading

treatment humiliates or debases the victim but may involve less intense physical or mental

harm.'®

An illustration of this differentiation appears in the landmark case Ilreland v United Kingdom,
where the Court ruled that five interrogation techniques (wall-standing, hooding, exposure to
noise, sleep deprivation, and deprivation of food and drink) did not meet the threshold of
torture, although they constituted inhuman and degrading treatment due to their significant
physical and psychological impact.'®> This case has become foundational in illustrating the

Court’s approach to threshold analysis.'®

The Court has increasingly acknowledged that the threshold for Article 3 may be lower in

cases involving children, recognising their unique vulnerability and developmental

17 Khlaifia and Others v. Italy App no 16483/12 (ECtHR, 15 December 2016) para 160, discussed in ECtHR
Guide on Article 3(n 174) 6-7; Fenton-Glynn (n 126) 20

18 Veljko Vlaskovi¢, ‘Children’s Rights in the Council of Europe — Framework’ in Aniko6 Raisz (ed), Children’s
Rights in Regional Human Rights Systems (Central European Academic Publishing 2024)

81 Ireland v United Kingdom App no 5310/71 (ECtHR, 18 January 1978) para 167; Selmouni v France App no
25803/94 (ECtHR, 28 July 1999) para 96; llascu and Others v Moldova and Russia App no 48787/99 (ECtHR,
8 July 2004) para 426, discussed in ECtHr Guide on Article 3 (n 174) 7

82 ECtHR Guide on Article 3(n 174) 7-8
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fragility."®” This reflects broader shifts in international law and goes in line with the UN
Convention on the Rights of the Child (UNCRC), which underscores that children require
special protection.'® This evolution is illustrated in D.M.D. v Romania, where the Court held

»189 acts of domestic violence could breach Article 3 when

that even “isolated and random
directed at a child, stressing that children’s “uniqueness- their potential and vulnerability,
their dependence on adults- makes it imperative that they have more, not less, protection from
violence.”" The judgment confirmed that children’s vulnerability can lower the threshold of
severity under Article 3, bringing the Court’s reasoning closer to the standards set by the
UNCRC.? Another landmark example in Tyrer v United Kingdom, where a 15-year-old boy
was sentenced by a juvenile Court to corporal punishment by birching, which the Court
deemed degrading because of its impact on human dignity and the State’s abuse of power,
even though the punishment did not leave lasting physical injuries.'”' However, the Court’s

reasoning focused more on the nature of state punishment than the child’s age, illustrating

doctrinal tensions around whether the Court sufficiently lowers the threshold for children.'

This concern is echoed in critiques by scholars who argue that the Court maintains too high a
threshold for recognising psychological harm, especially in children’s cases."”® A striking
example of this is Costello-Roberts v United Kingdom'*, where a seven-year-old boy was
punished in school by receiving three whacks with a gym shoe, leaving no visible injuries but
allegedly causing humiliation and distress. The Court held that the punishment did not cross
the severity threshold under Article 3.'° Critics argue that this demonstrates the Court’s
struggle to incorporate the heightened susceptibility of children to psychological harm,
risking the invisibility of less overt but equally damaging forms of abuse, such as emotional

neglect or subtle violence."®

187 BEuropean Court of Human Rights, ECtHR Guide on the case-law of the European Convention on Human
Rights — Rights of the child (31 August 2024)
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Alongside its absolute prohibition of torture and inhuman or degrading treatment, Article 3
ECHR imposes both negative and positive obligations on states. The negative obligation
requires states not to inflict such treatment directly, whereas the positive dimension compels
them to take practical steps to protect individuals, especially vulnerable persons like children,
from harm inflicted by private actors.'”” A landmark case illustrating the Court’s doctrine of
positive obligations under Article 3 is Z v United Kingdom, where four children suffered
severe neglect over several years, despite repeated concerns raised with the authorities.'”® The
Court stressed that states must take “reasonable steps to prevent ill-treatment of which the
authorities had or ought to have had knowledge,” recognising that vulnerable individuals,
including children, are entitled to heightened protection.'” In this case, the authorities’ failure
to intervene in time was found to breach Article 3, establishing that the state has a duty not

only to punish perpetrators but also to act proactively to prevent foreseeable harm.**

Although the European Court of Human Rights has started to recognise the particular harm
suffered by children who witness violence in the home, this remains an underdeveloped area
of its jurisprudence, especially under Article 3 ECHR.*” Scholars have observed that the
Court has so far primarily focused on direct violence against children- such as physical abuse
or sexual violence- while only beginning to acknowledge the indirect harm suffered by
children exposed to domestic violence.*” Indeed, as Fenton-Glynn notes, there is an
established body of case-law addressing violence against women, but the specific
psychological and emotional impact on children as witnesses is still seldom analysed as a
potential breach of Article 3.2 For instance, in Eremia v Moldova, the Court recognised that
children suffered psychological harm from observing violence against their mother, but
addressed these facts under Article 8 rather than treating such exposure itself as potentially
amounting to inhuman or degrading treatment under Article 3.*** The ECtHR Guide on
Article 3 indeed confirms that when ill-treatment does not meet the minimum level of

severity required under Article 3, it may still fall under Article 8, which protects physical and

17 Fenton-Glynn (n 126) Chapter 2

198 Z v. United Kingdom App no 29392/95 (10 May 2001), discussed in Kilkelly (n 187) 258- 260 and in
Fenton-Glynn (n 126) 20
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moral integrity as part of private life, highlighting the blurred boundaries between these

205

rights.

However, it has been argued that failing to examine the psychological harm to child witnesses
under Article 3 risks perpetuating the invisibility of this specific form of harm within the
Court’s doctrine.?®® This scholarly critique suggests that the Court maintains too high a
threshold for recognising psychological harm, especially in cases involving children,
potentially leaving significant suffering unaddressed under the Convention’s most
fundamental guarantees in Article 3.’ It is therefore important that this thesis further
examine children witnessing domestic violence not only from the perspective of Article 8,
which I will discuss in the following sub-chapter, but also in relation to the protection
afforded by Article 3, to explore whether the current jurisprudence adequately reflects
children’s heightened vulnerability and the unique impact of such indirect violence.?”® In the
analysis chapter, I will return to cases like Eremia v Moldova®” to assess in more depth
whether the Court’s approach sufficiently protects children’s rights under both articles (and

Article 14) as well as in relation to international and European human rights standards.
3.1.2 Right to respect for private and family life - Article 8 ECHR

Article 8 of the ECHR states that “everyone has the right to respect for his private and family

life, his home and his correspondence™'*

, and has gradually become central in the Court’s
jurisprudence concerning children.?"" The text of Article 8 is structured in two paragraphs: the
first guarantees the right itself, while the second allows interference only if it is lawful,
pursues legitimate aims, and is necessary in a democratic society.’* This article, though
framed broadly, holds particular significance for children because it encompasses not only
physical integrity but also psychological and moral dimensions, including identity, personal

development, and family relationships.?'
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The ECtHR’s jurisprudence has increasingly evolved from a largely adult-focused
understanding of Article 8 toward a more child-sensitive reading, acknowledging that
domestic violence within the family sphere, even when not directly targeting the child, may

214 as seen in Eremia v Moldova, where the Court held

disrupt a child’s private and family life
that children witnessing violence against their mother suffered interference with their private

life under Article 8.2"°

However, this protective stance coexists with the Court’s cautious approach to interference in
family life, rooted in the traditional respect for family autonomy under Article 8.2'® As noted
in the travaux préparatoires, Article 8 was conceived partly to shield the family from undue
state intrusion, a notion that historically preserved parental rights and decision-making
authority, sometimes at the expense of recognising children as independent rights holders.?"’
This tension between safeguarding family privacy and protecting children’s rights underpins

much of the Court’s reasoning in domestic violence contexts.*'®

An important feature of Article 8 is the Court’s dual recognition of negative and positive
obligations. While the State must refrain from arbitrary interference in private life, it is
equally required to adopt measures that secure respect for individuals’ rights, including
protection from harm inflicted by private actors.?'’ In cases of domestic violence, this positive
obligation demands that authorities establish adequate legal frameworks and practical
measures to protect children from physical or psychological harm, even if the violence is
directed at another family member.”*® An example of how this positive obligation operates in
practice is Osman v United Kingdom, where the Court emphasised that States may be
required to take preventive operational measures to protect individuals whose lives are at risk
from the acts of others, provided the authorities knew or ought to have known of a real and

immediate risk to life from the criminal acts of a third party.?'

Although Article 8 ECHR does not expressly mention children, it has become an essential

provision in safeguarding their interests where domestic violence occurs within the family

214 Fenton-Glynn (n 126) Chapter 8

215 Eremia v the Republic of Moldova (n 203); ECtHR Guide on Article 8 (n 123) 24
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sphere, recognising that such violence, even when not physically directed at the child, can
profoundly disturb a child’s private and family life.””® The Court has increasingly accepted
that witnessing domestic violence can amount to an interference with a child’s right to private
life, but the jurisprudence remains limited and not yet systematically developed in this
regard.””® Notably, the Court acknowledged in Eremia v Moldova** that children’s exposure
to violence against their mother constituted an interference with their private life under
Article 8, though the harm was considered under this provision rather than under the absolute
protection of Article 3, signalling the Court’s cautious approach.”” Scholarly analyses and
official guides stress that Article 8 imposes positive obligations on states to protect children
from harm inflicted by private individuals, including domestic violence, by ensuring effective
legal frameworks and preventive measures, but highlight that the ECtHR has so far offered
only sporadic guidance specifically addressing children as witnesses rather than direct

victims.??¢

Authors like Kilkelly and CoE reports”’ underscore that while Article 8 encompasses
psychological integrity, the Court’s reasoning still largely reflects an adult-centric lens,
leaving gaps in how indirect victimisation of children is legally framed and remedied under
the Convention. Thus, despite some significant progress, there remains a lack of consistent
jurisprudence clearly defining the scope of Article 8 protection for children exposed to
domestic violence, which scholars argue leaves their specific vulnerabilities insufficiently

addressed within the Court’s current case-law.??®

3.1.3 Prohibition of discrimination - Article 14 ECHR

Article 14 of the ECHR enshrines the principle that the rights and freedoms defined in the
Convention shall be secured “without discrimination on any ground such as sex, race, colour,
language, religion, political or other opinion, national or social origin, association with a
national minority, property, birth or other status.”” This provision does not create a

stand-alone right to equality, but rather operates in conjunction with other substantive rights
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of the Convention, meaning that it prohibits discrimination only in the enjoyment of those
rights.”® The ECtHR has affirmed through its case-law that Article 14 is fundamental,

reflecting the rule of law, and “values of tolerance and social peace”.*!

In the context of children who witness domestic violence, Article 14 becomes relevant
because discrimination may occur not only through direct acts of violence but also through
failures to protect or differences in how states respond to such children’s needs compared to
other victims.**? Scholars have highlighted that the intersection of discrimination and
violence is critical, since failing to recognise the specific vulnerabilities of certain groups of
children, such as those witnessing domestic violence, may perpetuate systemic inequality and
invisibility.**’

A core aspect of Article 14 is the Court’s test for determining whether discrimination has
occurred. This requires to first examine whether “there has been a difference in treatment
between persons in analogous or relevantly similar situations - or a failure to treat differently
persons in relevantly different situations”.?* If such differences exist, the Court then
examines whether they pursued a legitimate and if the “means employed” were “reasonably
proportionate to the aim pursued”. *** In discrimination cases, the burden of proof usually lies

236 However, the burden of

on the applicant (the principle of affirmanti incumbit probatio).
proof can be reversed and shifted to the State, especially where relevant information lies

primarily within the knowledge of the authorities.*’

Discrimination may be direct, such as explicit differential treatment based on a protected
ground, or indirect, where neutral measures disproportionately disadvantage a particular
group.”® The ECtHR has also recognised discrimination by association, which occurs where

an individual is treated less favourably due to their relationship with another person
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possessing a protected characteristic.”’ This could be interesting to look further into in this
thesis in the analysis- in the context of children exposed to domestic violence, who might
suffer discrimination either as direct victims or through association with a non-abusive parent

or caregiver who belongs to a vulnerable group.

An illustrative example is the landmark case-law Opuz v Turkey, where the Court found that
Turkish authorities’ failures to prevent domestic violence against a woman and her mother
were not only violations of Articles 2 and 3 but also discriminatory under Article 14, given
that the systemic passivity was linked to the victims’ gender.”*’Although the applicants were
adult women, the Court in this case importantly linked discriminatory state inaction with
gender-based violence, setting a significant precedent™' that could equally apply to children
witnessing such violence. Worth highlighting here is that there were children present in the
case, witnessing domestic violence. They are usually not discussed though, hence this case
will be examined thoroughly in the analysis chapter where the children witnessing the

domestic violence will be in focus.

Similarly, in Eremia v Moldova®”, the Court considered that the authorities’ inaction in the
face of domestic violence inflicted upon a woman constituted discrimination under Article 14
in conjunction with Article 3.>*® Notably, the Court recorded that the applicant’s children
were themselves suffering distress from witnessing the violence, though their harm was
assessed primarily under Article 8 rather than as a separate violation under Article 14.*** This
illustrates the Court’s ongoing hesitancy to address the indirect victimisation of children
under the anti-discrimination lens, leaving a gap in jurisprudence which scholars and child
rights experts criticise as failing to recognise children’s unique vulnerability and the

discriminatory impact of domestic violence on their well-being and development.**’

It is evidently observed among scholars that the Court has yet to robustly integrate children’s
status as indirect victims of violence into its Article 14 jurisprudence. Commentators have
noted that discrimination claims concerning children in domestic violence contexts often

remain underdeveloped, largely because Courts and States tend to overlook the structural and
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intersectional dimensions of such children’s vulnerability.?*® Hence, there remains a risk that,
without recognising these dynamics under Article 14, children who witness violence will
continue to experience “invisible harm” excluded from the full protection of the Convention’s

anti-discrimination guarantees.*"’

This chapter therefore identifies a critical dimension of my thesis: exploring whether the
ECtHR’s approach under Article 14 sufficiently protects children who witness domestic
violence from discriminatory treatment or omission by the state, particularly in light of
broader European and international child rights standards. It will be necessary to examine not
only the Court’s willingness to apply Article 14 to indirect victimisation but also how the
principle of non-discrimination can serve as a tool to expose and rectify systemic failures that
disproportionately affect this uniquely vulnerable group of children. As noted- in the

8 and Eremia v

subsequent analysis chapter, I will revisit landmark cases like Opuz v Turkey**
Moldova®” to assess in greater depth how Article 14 might be interpreted to advance a more
child-focused protection regime consistent with the UNCRC and evolving European human

rights law.

3.2 Children in focus: analysis on ECtHR’s domestic violence case-law (Arts
3,8 and 14 ECHR)

3.2.1 Children are present, but in the shadows of the adults

The systematic mapping on the domestic violence jurisprudence of the ECtHR (see Appendix

)*" reveals a striking paradox:

1, where all 31 cases are systematic and thoroughly examined
children are frequently present in these cases, yet their rights remain in the shadows of an
adult-centric framework. In principle, the Court recognizes that children affected by domestic
abuse are “particularly vulnerable” individuals entitled to State protection. In practice,
however, ECtHR case-law has largely treated domestic violence as a problem between adults,
with child witnesses and indirect victims relegated to the background. This section examines
how children’s rights are framed - or overlooked - in the Court’s domestic violence decisions,

drawing on a structural analysis of the case-law, illustrative examples, and commentary. It

6 Kornel (n 232)

#7 Kornel (n 232)

8 Opuz v Turkey (n 135)

2 Eremia v Moldova (n 203)

20 See Appendix I (Systematic mapping of ECtHR domestic violence case-law).
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finds a persistent tension between the presence of children in these cases and the Court’s
focus on adult victims. The result is that children appear throughout the jurisprudence, yet
rarely as central rights-holders- a form of legal invisibility that Chapter 1 identified as deeply

problematic given the severe harm children suffer by witnessing domestic violence.

Presence of children in domestic violence case-law. The systematic mapping of 31 ECtHR
judgments on domestic violence (see Appendix 1) confirms that children are overwhelmingly
present in these cases, though usually not as primary actors. In 80% of the surveyed
judgments, one or more children featured in the facts - typically as sons or daughters of the
abused partner. By contrast, children appeared as applicants (bringing claims in their own
name) in only about one-third of the cases. In other words, while domestic violence before
the Court in a majority of the cases unfolds within a family setting where children are de
facto victims or witnesses, those children are formal rights claimants in a minority of the
cases. This disparity is visualized in Figure 1 below, which shows the proportion of domestic

violence cases involving children.

Children present in the domestic violence case? (from
systematic mapping of 31 ECtHR case-law)

No
16,1%

Yes
83,9%

Figure 1: Children’s Presence in ECtHR Domestic Violence Cases (2008—2025). Among the
surveyed domestic violence judgments, 83.9% involved children in the factual background,

while only 16.1& % did not. (Source: Author’s case-law mapping, Appendix 1).
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In addition, Figure 2 below illustrates how rarely the ECtHR finds a violation in respect of
the child’s own rights, even where children are present. Only 25.8% of the surveyed cases

resulted in a finding of a violation concerning the child, while in 74.2% no such violation was
established.

Did the Court judge a violation for child(ren)?

Yes
25,8%

No
74,2%

Figure 2: ECtHR Findings of Violation in Domestic Violence Cases Involving Children.
(Source: Author s case-law mapping, Appendix 1).

From background to foreground: when children become visible. Only in exceptional
instances has the ECtHR squarely addressed a child’s situation in a domestic violence case -
typically when the child is an applicant. Two instructive examples are M. and M. v Croatia™’
and D.M.D. v Romania®’. In M. and M. v Croatia, a 9-year-old girl and her mother brought
proceedings after the girl had been physically and psychologically abused by her father (the
mother’s ex-husband). Here the child was not merely a witness to spousal abuse; she herself
endured direct harm. The Court’s judgment, notably, gave substantial attention to the child’s
experiences. It found that Croatian authorities had failed to hear the child’s views and to

protect her from further abuse, amounting to a violation of the State’s positive obligations

under Article 8 ECHR. Crucially, the Court explicitly referred to the UNCRC affirming that

B M and M v Croatia App no 10161/13 (ECtHR, 3 September 2015); Appendix 1
%2 D.M.D. v Romania App no 23022/13 (ECtHR, 3 October 2017); Appendix 1
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the child’s best interests must be a primary consideration in domestic violence proceedings
and that children have a right to be heard in matters affecting them. The judgment cited
UNCRC Articles 3 and 12 and criticized the domestic courts for “failing to sufficiently
involve the child in the decision-making process,” thereby neglecting procedural safeguards
owed to children. This marked a rare instance of the ECtHR adopting a child-sensitive lens in
domestic violence cases mainly between adults: the girl was treated as an autonomous
rights-holder whose personal welfare and opinion deserved direct judicial regard. The
outcome was also child-focused - the Court not only faulted the authorities for how they
handled the mother’s complaints, but also for not ensuring the daughters safety and

well-being in the aftermath.

Similarly, in D.M.D. v Romania®” a boy who had been severely abused by his father (in the
presence of his mother) was the sole applicant before the ECtHR. The Court again shifted
into a more child-centric mode of analysis. It held that the State’s protracted failure to
effectively investigate and prosecute the father’s assaults violated the procedural limb of
Article 3 (the duty to investigate inhuman or degrading treatment) in respect of the child.
Notably, the judgment went beyond generic terms to acknowledge the psychological harm the
boy suffered: the domestic courts had found that the violence caused the child serious trauma
and attachment disorders. The ECtHR affirmed that authorities must react with special
diligence when the person harmed is a child. It referenced the best interests of the child
principle and Article 19 UNCRC, underlining that children have an independent right to
freedom from violence. The Court’s reasoning in D.M.D. v Romania®* thus treated the young
applicant as a direct victim of a human rights violation, not merely as a footnote to an adult’s
story. In both M. and M. v Croatia®” and D.M.D. v Romania, one sees how the Court’s stance
changes once a child is before it as 1) an applicant, 2) especially as a solo applicant

independent from parent and 3) when the child has been physically abused as well.

These cases, however, remain exceptions that prove the rule. The overwhelming majority of
ECtHR domestic violence judgments involve children who are not applicants - and in those,
the child fades into the background of the legal narrative. A recent example is Giuliano
Germano v Italy (2023).7° In that case, a father (Mr. G.) complained that the imposition of a

police “caution” against him (a warning issued due to his abusive behavior) violated his

23 D.M.D. v Romania (n 252)
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25 M. and M. v Croatia (n 251)

28 Giuliano Germano v Italy App no 10794/12 (ECtHR, 22 June 2023)
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rights under Article 8 ECHR. The context was a domestic dispute: Mr. G. had physically
assaulted his estranged wife in front of their young daughter, causing the child significant
distress (she was dragged away crying and later refused to visit her father due to fear).

2?7 was almost

Despite these grave facts, the child’s perspective in Giuliano Germano v Italy
entirely absent from the Court’s reasoning. The applicant was the perpetrator, not the victims,
and the judgment accordingly focused on whether the measures against the father were
procedurally and substantively justified. In a unanimous decision, the Court found Italy in
violation of Article 8 — essentially upholding the father’s claim that the authorities had not
afforded him adequate due process before restricting his contact with his family. The child’s
suffering and her interest in being protected from further trauma received only a cursory
mention as background facts. Tellingly, a detailed account of the child’s trauma appeared only
in a concurring opinion, where a judge lamented the lack of attention to the daughter’s plight.
The contrast with M. and M. could not be starker: in Giuliano Germano, the child was
present in the story but invisible in the judgment’s analysis. The case underscores how the
Court’s adult-centric lens can lead to anomalous outcomes®® - here, an abusive father’s rights
were vindicated while the child victim’s ordeal went virtually unaddressed. As discussed in
Chapter 1 & 2 scholar observes, the Court’s jurisprudence still reflects an adult-centric lens,
leaving gaps in how indirect victimisation of children is legally framed and remedied. The
systematic mapping confirms this: children’s interests, when they are not formally before the

Court, too often become collateral considerations at best.

Opuz v Turkey: setting a precedent of invisibility. The marginalization of children’s rights
can be found in the domestic violence landmark case Opuz v Turkey.. The case is widely
regarded as a legal breakthrough on several fronts. As noted by Celorio and Abdel-Monem, it
was the first time the ECtHR explicitly recognized domestic violence as a form of
gender-based discrimination and held a State accountable under ECHR for failing to protect a
woman against her abusive husband, despite the abuse being perpetrated by a private actor.*
The ECtHR found violations of Articles 2 (right to life), 3 (prohibition of inhuman or

degrading treatment), and 14 (non-discrimination) of the Convention.?®' This marked a shift

57 Giuliano Germano v Italy (n 256)

28 Kilkelly (n 187) 248-251; Lux (n 60); Fenton-Glynn (n 126)

29 Opuz v Turkey App no 33401/02 (ECtHR, 9 June 2009)

260 Celorio, Introductory Note to the European Court of Human Rights: Opuz v. Turkey (2009) 48 ILM 907;
Abdel-Monem, “Opuz v. Turkey: Europe’s Landmark Judgment on Violence Against Women” (2009) 17 Hum
Rts Brief 29.

! Opuz v Turkey (n 259)
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in the Court’s approach, moving from viewing domestic violence solely as a private matter to

recognizing it as a systemic issue intertwined with gender inequality.*®*

The facts of the case’® is that Ms. Nahide Opuz suffered years of brutal violence from her
husband, H.O., who not only physically assaulted her repeatedly but also threatened her life
and the lives of her family. The violence escalated over several incidents between 1995 and
2002, culminating in the murder of Ms. Opuz’s mother, who was shot dead by H.O. in broad
daylight after numerous previous threats and assaults. The Turkish authorities were
repeatedly notified of H.O.’s violence and threats; nonetheless, they failed to take adequate

protective measures, allowing the pattern of abuse to continue largely unchecked.?**

Importantly, Ms. Opuz also had three children who lived through this. They were present
during some of the violent incidents, such as when the father assaulted their mother with a
knife and the children ran to their grandmother to inform her about this. The grandmother that
the children ultimately lost because their father shot her.”> Yet, despite the obvious impact on
these children, the Court’s landmark judgment practically ignored their existence in its legal
assessment. This invisibility of the children has been highlighted by scholars as one of the
case’s significant shortcomings. As Londono observes, Opuz v Turkey’* represented a crucial
step forward in connecting domestic violence with discrimination under Article 14, but it still
fell short of articulating how such violence also violates children’s rights as independent

rights holders under the ECHR.*’

The Court framed and adjudicated the case entirely as a failure to protect the adult victims-
the applicant and her mother.”® In its lengthy reasoning on Articles 2, 3, and 14, the Court
never addressed whether the authorities’ inaction also violated any obligation towards the
children in the household. While the judgment briefly mentions the children in the facts- for
instance, noting that H.O. threatened Ms. Opuz v Turkey?” that he would kill her and her
children if she persisted in pressing charges- this did not translate into any analysis of

potential violations of the children’s rights.””® There was no discussion of Article 8 (family

%2 T ondono, “Developing Human Rights Principles in Cases of Gender-based Violence” (2009) 9 HRLR 657
28 Opuz v Turkey (n 259)
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life) from the children’s perspective, nor of Article 3 in relation to the fear, trauma, and
psychological harm the children suffered from witnessing their mother’s abuse and

grandmother’s murder.?”!

Instead, the focus remained firmly on the State’s duty to protect women from domestic
violence as a systemic, gendered phenomenon. The Court went to great lengths to discuss
Turkey’s failure to address violence against women as a structural problem, citing statistics
on violence against women and finding a violation of Article 14 in conjunction with Articles
2 and 3. Scholars such as Sekowska-Koztowska emphasize that Opuz v Turkey’” laid the
groundwork for understanding domestic violence not merely as isolated acts but as part of
broader structural discrimination, a perspective that has since been developed further in cases
like Volodina v. Russia.”’* However, as several commentators note, the judgment reflects an
unresolved tension: while breaking new ground in recognizing gender-based structural
discrimination, it simultaneously reveals the ECtHR’s tendency to focus on adult victims,

leaving children’s specific rights and experiences in the shadows.?”

Rosa Celorio’s commentary underlines that the Court in Opuz v Turkey’’® even acknowledged

”277 and stressed the need for

that domestic violence has “innocent casualties such as children
State vigilance.’”® Yet, the judgment itself does not follow through on this insight with a legal
analysis of how witnessing such violence might breach children’s rights under Articles 3 or 8
ECHR. Worth highlighting as well is the choice of words from the Court- calling the children
causalities really implies a perspective that does not view children as right- holders of their
own. In effect, the children remained legally invisible, treated as mere background to the
mother’s and grandmother’s suffering rather than as individuals entitled to protection in their
own right. The case thus stands as both a landmark and a cautionary tale: legal progress on

one front should not obscure the simultaneous necessity to protect and recognize the rights of

child witnesses to domestic violence.
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The Opuz v Turkey’” judgment thereby set a template that subsequent cases followed. It
demonstrated that the Convention could be applied to domestic abuse, but it did so through an
adult-centric paradigm.”®® In the words of ECtHR Judge Serghides, the Court’s approach in
such cases has often meant that children receive only a “theoretical, meaningless and empty

declaration”?®!

of protection while real remedies focus on the adults. In fact, Opuz v Turkey*>
did not even go so far as to give an “empty declaration” for the children - it simply omitted
them. The legacy is evident: in later cases like Kurt v Austria (2021)**, the Grand Chamber
acknowledged that “the mental strain of having to witness violence against [one’s] mother
should not be underestimated”?*, yet it still evaluated the State’s duty primarily through the
lens of risk to the mother’s life. In Kurt v Austria®®, a mother alleged that authorities’ failure
to act led to her husband murdering their son. The Court found no violation of Article 2 (right
to life) in respect of the child’s death, reasoning that the risk to the child had not been
sufficiently apparent- effectively viewing the situation from the adult’s standpoint and the
State’s knowledge, rather than the child’s right to life. Thus, even when children become
tragically central (as direct victims of lethal violence), the Court’s analysis often remains
filtered through an adult-oriented framework of duties and risks. Given that all Convention

»286 _children included- the expectation is that the Court should

rights apply to “everyone
interpret and apply those rights in a manner cognizant of children’s distinct experiences and

vulnerabilities.

Towards a child-centered approach. The structural invisibility of children in ECtHR case-law
has not gone unnoticed, and there are growing calls to reframe the Court’s approach. In her
expert interview for this thesis, Prof. Dr. Skelton stressed that legal systems must recognise
the harm to children who witness domestic violence as a “violation in its own right”*’. Under
the UNCRC, States are obliged to protect children from “all forms of violence” (Article 19)
and to consider the child’s best interests (Article 3) in all actions concerning them. Prof. Dr.
Skelton argues that these provisions should be used to interpret Convention obligations in

domestic violence cases - effectively expanding the understanding of Article 8 and Article 3
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ECHR to “encompass the indirect forms of violence such as witnessing domestic
violence”.”™® Significantly, she cautions against relying solely on the nebulous concept of
“best interests” as a substitute for concrete rights. Instead, courts should explicitly
characterize the act of a child witnessing domestic violence as violence under Art 19

UNCRC.?*

3.2.2 A living instrument falling short? The ECtHR’s narrow
approach to children’s psychological harm under Article 3 ECHR

The systematic mapping of the 31 ECtHR domestic violence*” from cases reveals the Court’s
cautious approach to children’s suffering under Article 3. Children were involved in 25 of
these cases (about 80%), yet in only 11 of these cases did the judgments acknowledge the
child’s psychological harm in any way. Only 5 cases (20% of those involving children) led to
a finding of an Article 3 violation- and in all these 5 cases- the child was a direct victim of
physical violence.”®' This stark quantitative trend is illustrated in the pie chart below,
underscoring a significant gap in protection: the Court has often failed to recognize or remedy
the suffering of children who witness violence, as opposed to those who endure direct

physical abuse.

The mapping confirms that the ECtHR has generally been willing to find an Article 3
violation only when the child was the direct victim of severe abuse or the sole/primary

22 a mother and her three children were

applicant. For example, in E.S. and Others v Slovakia
all applicants in a domestic violence case. The children were subjected to physical and
psychological ill-treatment by their father, and one daughter sexually abused. The Court held
that all four applicants- including the children- had been subjected to inhuman and degrading
treatment, resulting in a violation of Article 3.*® In D.M.D. v Romania®®, a 3-year-old boy
who was physically and mentally abused by his father was the sole applicant- the Court
emphatically found a breach of Article 3 (procedural limb) due to the authorities’ ineffective

investigation of the abuse.” In T'M. and C.M. v Republic of Moldova**®, a mother and her

%8 ibid

% ibid

20 Appendix 1

! Appendix 1

22 E.S. and Others v Slovakia App no 8227/04 (ECtHR, 15 December 2009

% ibid

4 D.M.D. v Romania (n 252)

3 ibid

6 T M. and C.M. v Republic of Moldova App no 26608/11 (ECtHR, 28 January 2014).

43



young daughter were co-applicants alleging domestic violence; the Court acknowledged the
daughter’s suffering, noting expert evidence of the child’s anxiety and emotional distress, and
found that even witnessing the repeated abuse of her mother met the Article 3 threshold in
light of the child’s young age.”’ Notably, the 7.M. and C.M. judgment held that the child had
suffered ill-treatment “beyond the minimum severity” required by Article 3, considering she
both witnessed violence and was herself directly threatened—therefore the state’s failure to
protect her amounted to an Article 3 violation (alongside the mother’s claims).”® In a recent
example, A.E. v Bulgaria®’, a 15-year-old girl had been repeatedly beaten by an adult family
member; the Court found a violation of Article 3 on the grounds that authorities failed to
provide adequate protection, emphasizing the girl’s extreme vulnerability as a child.’® These
cases highlight a common feature: the child was treated as a direct victim of violence, not

?301 acts of

merely a bystander. Indeed, the Court has established that “isolated and random
domestic violence can breach Article 3 when directed at a child, given children’s unique
vulnerability. The Court has explicitly recognized children's unique vulnerability and
developmental fragility in regards to Article 3 ECHR. In practice, however, drawing from the
systematic mapping- it is evident that this principle has been realized mainly in cases of

physical violence against the child.

The Court has indeed shown marked reluctance to extend Article 3 to children who only
witness domestic violence without being directly attacked. The mapping data show that in
case after case involving children’s exposure to parental abuse, the Court either confines its
analysis to Article 8 (the right to family life) or requires an exceptionally high threshold of
harm to engage Article 3.°*> An example of this is M. and M. v Croatia®®. In that case, a
nine-year-old girl, who was herself an applicant before the Court together with her mother,
had been living with her father after her parents’ divorce but wished to live with her mother.
She alleged that her father physically and psychologically abused her, including choking,
threats, insults, forced feeding, and controlling her contact with her mother. She was
examined multiple times by psychiatrists and psychologists and diagnosed with trauma, fear
of her father, depression, anxiety, PTSD, and self-harming behavior. She repeatedly expressed

her wish to live with her mother in forensic interviews, therapy sessions, and even a school
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essay, and was involved in both criminal and custody proceedings before eventually gaining
applicant status before the Court.’* The Court acknowledged the child’s young age and the
degrading nature of the situation; however, the majority stopped short of a clear substantive
finding that the girl herself suffered “inhuman or degrading treatment.” Instead, the Court
addressed the failings under Article 8 (holding that the authorities’ handling of custody and
protection measures breached the family life rights of mother and child) and only found a
procedural violation of Article 3 for the lack of an effective investigation.*” In other words,
the child’s suffering was legally cognizable only through Article 8, and Article 3 was not

applied to its full substantive extent.’*

This cautious stance appears even in recent Grand Chamber jurisprudence. An example of
this is in Kurt v Austria®, which concerned a father’s fatal violence against his child. The
father shot the child while his sibling witnessed the shooting- the Grand Chamber noted in
the facts that “His sister B., who had witnessed her brother being shot, was not injured.”
The Grand Chamber pointed out that even when children are not the primary targets of
domestic violence, “the mental strain of having to witness violence against their mother
should not be underestimated.”* However, despite this recognition of secondary trauma, the
Court in Kurt ultimately found no violation of the Convention in respect of the surviving
children’s suffering, focusing instead on the state’s obligations under Article 2 (right to life)
and concluding that the risk to the children had not been sufficiently real and immediate.*'’
Worth noting however is that only the mother was an applicant, not the sibling. However,
when the Grand Chamber highlighted the Istanbul Convention, it did not acknowledge the
sibling neither in relation to Article 46 (d)’'" which states that the circumstance is aggravated
if it was committed “against or in the presence of a child™'"?, nor Article 46(h) which
provides for aggravated circumstances where “the offence resulted in severe physical or
psychological harm for the victim,”. This could be seen as a missed opportunity in

highlighting the psychological harm inflicted on the sibling who witnessed her brother being
shot by her father.
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This jurisprudence exposes a troubling inconsistency. On one hand, the Court has lowered the
Article 3 threshold for children in theory, recognising that a child’s vulnerability means lesser
harm can be inhuman or degrading.’’> On the other hand, in practice the Court often fails to
apply that lowered threshold to psychological and emotional harm.*'* Scholars have observed
that the ECtHR maintains too high a bar for recognizing purely psychological abuse of
children, resulting in a form of invisibility for subtler forms of maltreatment.’* A frequently
cited example is Costello-Roberts v United Kingdom®'®, where a seven-year-old’s degrading
punishment at school (which caused him fear and humiliation but left no physical injury) was
held not to meet the severity threshold of Article 3. The Costello-Roberts approach, though
decades old, still echoes in the Court’s more recent treatment of children’s psychological
suffering.’'” For instance, in M. and M. v Croatia®®, the majority’s reluctance to fully credit
the child’s trauma under Article 3 reflects a continuing skepticism towards “invisible”
harms.*" The net effect is that children who endure intense fear, anxiety and long-term
trauma from witnessing domestic violence often receive less formal protection under Article
3 than children (or adults) who suffer comparable physical injuries.*” This outcome is
doctrinally incongruous and arguably at odds with modern understandings of trauma: as
highlighted earlier in this thesis, psychological abuse can be equally as damaging as physical

321

abuse, especially for children.”*" Yet the ECtHR’s case-law reveals a cautious, piecemeal

recognition of this reality- leading to inconsistent protection.**

From a broader child-rights perspective, the Court’s reticence to classify witnessed domestic
violence as “inhuman or degrading treatment” is increasingly viewed as a legal gap.**
International standards suggest that children’s exposure to domestic violence is itself a form
of violence against the child. Notably, Article 19 of the UN Convention on the Rights of the
Child (UNCRC) requires States to protect children from “all forms of physical or mental

violence.”*** In the interview with Prof. Dr. Skelton advocated for exactly this approach: legal
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systems should explicitly treat a child witnessing domestic abuse as experiencing violence in

their own right. In her words:

“Violence against children [should be interpreted] as encompassing the
indirect forms of violence such as witnessing domestic violence...
Under the UNCRC, it would mean expanding the interpretation of
Article 19 - and I think Article 3 [ECHR] could also be read together
with Article 19.3%

She emphasizes that relying solely on a child’s “best interests” (Article 3 UNCRC) is
insufficient; the harm of witnessing abuse must be legally recognized as violence per se.’* In
practical terms, she suggests that a clear judicial declaration is needed. Such a declaration,
she notes, “places the child at the centre of the decision, and it considerably expands the idea

of violence against children.”*?’

This view aligns with the growing consensus in child psychology and international law that
children’s exposure to domestic violence causes direct harm.”*® It also resonates with the
ECtHR’s own recognition (in Kurt and elsewhere) that the mental suffering of child witnesses
is real and ought not be underestimated.”” The logical next step- urged by Prof. Dr. Skelton
and others- is for the Court to align its Article 3 doctrine with these insights.*** As this thesis
argued in Chapters 1 and 2, the ECtHR’s cautious stance has led to a doctrinal stagnation in
the face of evolving child-rights norms. Drawing from the systematic mapping and previous
research it can be noted that despite the living nature of the Convention, the Court has been
slow to update its interpretation of Article 3 in line with present-day understandings of

children’s vulnerability, particularly regarding psychological trauma.*'

Encouragingly, voices within the Court itself have begun calling for a more progressive
approach. In Volodina v Russia®?, a domestic violence case (without child applicants),
ECtHR Judge Serghides, whom I also had an interview with for this analysis,** penned a

separate opinion that resonates with the need for doctrinal evolution. Citing the Convention’s
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“living instrument” doctrine, Judge Serghides reminded that the Court must interpret Article
3 in light of contemporary standards, which demand “greater firmness in assessing breaches
of fundamental values.”*** He quoted the Court’s own precedent in Selmouni v France™’; “the
increasingly high standard being required in the area of the protection of human rights...
requires greater firmness in assessing breaches”- to argue that mistreatment once seen as
merely “degrading” could warrant being reclassified as “torture” in the future.’** While
Serghides’s remarks addressed the misclassification of extremely severe abuse, the
underlying principle is broadly applicable: the Court should not cling to outdated thresholds
when evolving knowledge calls for a stronger stance. In Volodina v Russia®’, Judge
Serghides criticized the majority for not fully vindicating the applicant’s rights—by
classifying the proven domestic abuse too mildly, the Court “did not provide the applicant
with the effective protection required by Article 3.*** This critique rings especially true for
cases of child witnesses. One can analogize: by treating children’s profound emotional
suffering as falling outside Article 3 (or only triggering procedural obligations), the Court
similarly fails to provide effective protection. The effectiveness principle that Serghides
championed- that Convention rights must be practical and not illusory- demands that Article
3 be interpreted dynamically to cover new understandings of harm. Today, we understand that
a child’s psychological trauma from witnessing a parent’s abuse is not “less real” than

physical harm; the ECtHR’s doctrine should boldly reflect that reality.

3.2.3 Children’s right to private life under Article 8 ECHR:
progress and persistent gaps

The systematic mapping of 31 ECtHR judgments on domestic violence confirms that Article
8 ECHR has increasingly become a relevant lens for analysing children’s suffering as
witnesses to abuse in the family sphere.”* Yet among these 31 cases, only Eremia and Others
v Moldova™ explicitly acknowledged a violation of children’s right to respect for private life
because of the trauma of witnessing their mother’s abuse, revealing a persistent scarcity of

judgments that treat child witnesses as rights-holders in their own right.**! This gap aligns
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with patterns identified in prior research, where the Court often leaves children in the
shadows when they are not direct victims of violence.*** As discussed in Chapters 1 and 2,
this invisibility conflicts with evidence that witnessing domestic violence can gravely affect
children’s psychological integrity, family life, and personal development. The ECtHR
Court’s cautious approach reflects an ongoing tension under Article 8 between protecting

private and family life and respecting family autonomy.**

Eremia and Others v Moldova® is a landmark in this context. The case involved a Moldovan
woman and her two minor daughters who endured repeated violence by the husband and
father, a police officer, despite protection orders. The daughters witnessed both physical
violence and severe psychological abuse against their mother, leaving them in a constant state
of fear and anxiety. Despite the domestic law criminalising family violence, the authorities
failed to enforce protective measures effectively. The ECtHR found that Moldova had
violated Article 8 by failing to protect the daughters’ right to respect for private life, stressing
that “the psychological well-being of the children had been adversely affected by witnessing
their mother being physically and verbally abused.”” This is significant because it
demonstrates the Court’s willingness to recognise children as victims of rights violations

under Article 8, even when they are not the direct targets of violence.**

However, scholarly commentary points out that Eremia and Others v Moldova® remains

¥ argues that although the Court acknowledges children’s

limited in scope. Zimmermann**
suffering, it frames the harm under Article 8 rather than Article 3, thus avoiding a finding of
inhuman or degrading treatment for child witnesses.*® Such cautious categorisation arguably
diminishes the perceived severity of harm, reflecting the Court’s reluctance to escalate the
classification of violence when the child is not the victim of physical violence.**® Similarly,
Hedlund underscores that psychological violence often falls below criminal thresholds,

leaving significant gaps in protection for children who endure such indirect harm.**' This

32 Fenton-glynn (n 126)
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cautious approach mirrors trends observed in the broader mapping of ECtHR case law where

indirect victims, such as child witnesses, are rarely granted robust remedies.**

Thus, while Eremia represents progress in recognising child witnesses as rights holders under
Article 8, it also exposes persistent gaps. The judgment underscores the need for the ECtHR
to develop a more child-centred interpretation of Article 8, integrating insights from
international child rights instruments and responding adequately to the profound harm that
witnessing domestic violence inflicts.**®* Such an approach would be crucial to ensure that
Article 8 functions not only as a shield against State interference but also as a robust tool for

the proactive protection of children’s rights.***

3.2.4 Children’s (in)visibility under Article 14 ECHR: structural
discrimination in ECtHR domestic violence case-law

Domestic violence against women has increasingly been recognised as a form of
discrimination under the ECHR, engaging Article 14’s guarantee of equal enjoyment of
Convention rights without discrimination.” In cases of domestic abuse, the Court has
frequently combined Article 14 with substantive rights, such as Article 3’s prohibition of
inhuman or degrading treatment, to argue that systemic failings form part of a pattern of
discrimination, often on grounds of sex.’>* However, when it comes to children who witness
domestic violence, the application of Article 14 has been markedly limited, as seen in the
systematic mapping of this thesis.*” This is a critical gap because children in abusive
households are not only bystanders- they can suffer deep psychological harm and are
rights-holders in need of equal protection.””® Article 14 ECHR is highly relevant: it can
expose structural patterns by which child victims are rendered “invisible” and ensure that
States’ obligations to protect individuals from abuse are fulfilled without discrimination on
grounds such as age or family status.*” This section examines how the ECtHR has addressed
(or failed to address) the discrimination and invisibility of children who witness domestic

violence, highlighting structural shortcomings in the jurisprudence and the need for a more
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robust Article 14 analysis to vindicate children’s rights in these contexts. It builds on the
findings of a systemic case-law mapping of ECtHR judgments, illustrative case examples,
expert commentary, and the Court’s own doctrines, to demonstrate that children’s experiences
have too often been sidelined - a trend that, while might be in the beginning to shift, demands

urgent scholarly and legal attention.

O confirms a persistent reluctance to treat

The systematic mapping of the 31 case-laws™
children’s exposure to domestic abuse as an Article 14 issue. In the vast majority of cases
where children were either applicants or directly affected, the Court addressed their situation,
if at all, under Articles 3 or 8, and rarely found (or even examined) a violation of Article 14
on their behalf.**" Patterns emerge of children’s claims being subsumed under those of their
parents or deemed unnecessary to examine once a primary violation is found. For instance, in
T M. and C.M. v Moldova®®, a case brought by a mother (T.M.) and her daughter (C.M.), the
Court recognized serious failings by Moldovan authorities. It found that both mother and
child had suffered violations of Article 3 due to the State’s inaction: notably, the daughter had
been physically pushed and emotionally traumatized when her father assaulted the mother in
her presence.’® This was a positive step — the Court treated a child’s experience of physical

violence and witnessing domestic violence as reaching the Article 3 threshold of inhuman

treatment.

However, when it came to Article 14, the Court’s approach was strikingly uneven. The
mother’s complaint under Article 14 (that the State’s failure to protect was driven by
discriminatory attitudes toward domestic violence) was upheld: the Court, referring to its
reasoning in Eremia v Moldova and Opuz’®, held that TM. and C.M. v Moldova had been
discriminated against on grounds of sex, violating Article 14 read with Article 3.°*° In
contrast, the daughter C.M.’s Article 14 claim was not examined at all. The judgment records
that the child’s discrimination complaint under Art 14 (whether under Article 3 or 8) was
“admissible in principle” but did “not raise a separate issue” beyond the Article 3 violation
already found, and therefore the Court declined to consider it separately.’® In other words,

despite the child having independently suffered harm, the Court did not investigate whether

3% Appendix 1
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her treatment by the authorities (or the legal system’s failure to protect her) amounted to
discrimination based on age or any other status.*” This outcome exposes a structural
problem: the Court presumed that the issues in the child’s case mirrored those in the
mother’s, thereby conflating the two and overlooking potential age-based discrimination -
namely, the possibility that the legal system’s response systematically deprioritized or ignored
the child’s victimhood because she was a child.**® By failing to articulate any comparator or
ground, the Court missed an opportunity to develop equality jurisprudence for child victims.
Age could be considered “other status” protected under Article 14, and one could argue (as
child-rights advocates have) that children exposed to domestic violence face a double
vulnerability - as victims of abuse and as minors often overlooked by adult-centric protection
frameworks.*®® The T'M. and C.M. judgment leaves this dimension unexplored. In stark relief,
the mother’s suffering was framed as a violation compounded by discrimination, whereas the
child’s suffering was framed as regrettable but not a product of systemic bias warranting a

separate analysis.’”

An important distinction arises between cases where a child is a sole applicant and those
where the child appears as a co-applicant with a parent, significantly influencing whether the
Court engages with Article 14 analysis.’” In A.E. v Bulgaria®”, the child applicant, who was
the sole victim of psychological and physical domestic violence, obtained a finding of
discrimination under Article 14 in conjunction with Article 3, revealing that the Court is more
willing to recognise discrimination where the child stands as an independent legal subject.

373 where a child was a

This contrasts sharply with cases like M. and M. v Croatia
co-applicant alongside a parent, and the Court examined only violations under Articles 3 and
8, declining to assess whether the child had been subject to discriminatory treatment based on
age. The difference in outcome suggests that children’s procedural status strongly shapes
their legal visibility: when children litigate independently, the Court is forced to examine

their victimhood as distinct and autonomous, whereas when joined with adult claims,

children’s experiences are often overshadowed by the narrative of the adult victim.*™* Judge
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Serghides has objected to this practice of omitting separate examination of children’s
discrimination claims, warning that refusing to analyse complaints under Article 14 deprives
children of justice and hinders the development of child-sensitive jurisprudence.’” The
approach also neglects principles under the UNCRC, which demand that children be treated
as rights holders whose best interests and right to participate in proceedings should be central

in any assessment of human rights violations.*’®

Beyond individual cases, the Court’s approach contributes to structural discrimination against
children who witness domestic violence, effectively rendering them less worthy of legal
protection under equality principles. The systemic mapping reveals that States often fail to
tailor protective measures to the specific vulnerabilities of child witnesses, instead designing
interventions primarily for adult women victims (which is very good, but it needs to be
applied to children as well). The risk is that children’s unique harms- such as developmental
trauma, long-term psychological consequences, and difficulties accessing justice- remain
unaddressed because they are not seen as separate discrimination issues.’”” Third-party
interventions have proven crucial for breaking this invisibility, as seen in A.E. v Bulgaria®”,
where the National Network for Children intervened to highlight the barriers faced by minors
in pursuing justice, such as dependency on adults to initiate proceedings and the heightened
trauma experienced by child victims.”” Such interventions have pressured the Court to
consider child-specific contexts, although this remains the exception rather than the rule- this
is the only case out of the 31 cases in the systematic mapping where a Third-party
intervention highlighted the children.*®® Experts argue that only a consistent integration of the
UNCRC and instruments like the Istanbul Convention into Article 14 analysis can ensure that
children witnessing domestic violence are recognised as independent victims deserving of
equal protection and remedies.”® Without this shift, the legal framework risks perpetuating a
systemic bias that leaves these children in the shadows of adult-focused protection

measures.>?
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3.2.5 Persistent gaps between international and European
Human Rights standards and ECtHR practice

The systematic mapping of the ECtHR’s domestic violence case law reveals a persistent gap
between international and European child rights standards and the Court’s actual practice

3

regarding children who witness domestic violence.”® Despite the Court's explicit

3% (“any relevant rules of

commitment to the Vienna Convention on the Law of Treaties
international law applicable in the relations between the parties’, and in particular the rules
concerning the international protection of human rights*), the Court seldom integrates
these instruments into its legal reasoning where children witness domestic violence. The
UNCRC was only referred to in 6 of the 25 case-law involving children, and the Istanbul
Convention was mentioned 10 times (however almost exclusively in regards to the adult

applicant).**

%7 {llustrate this problematic trend. The judgment acknowledged

Cases like Balsan v Romania
Romania’s failure to protect a mother from domestic violence, engaging Article 3, but
entirely omitted discussion of the two children who had witnessed the violence, despite
Romania’s ratification of the Istanbul Convention.*® This omission conflicts with the Istanbul
Convention’s Article 26°®, which demands that child witnesses be treated as victims with
specific rights and supports, as well as the Istanbul Convention 46(d) that states that
committing an offence “against or in the presence of a child™” is an aggravating
circumstance. Likewise, in Malagié¢ v Croatia **', the Court found no violation of Article 8,
even though the applicant’s children lived with their father when the applicant (the mother)
alleged that he threatened to take children away or kill her if she reported him.**?Although the
Istanbul Convention was mentioned in general, no analysis addressed the harm suffered by

the children.’”*> Such silence contrasts sharply with the UNCRC’s Articles 19 and 3, which

require states to protect children from all forms of violence and consider their best interests as
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a primary concern.** The ECOSOC Guidelines on Justice in Matters involving Child Victims
and Witnesses of Crime’™” emphasise that children who witness crimes like domestic violence
are extremely vulnerable and must be treated as rights-holders. The Council of Europe
Resolution 1714 (2010) explicitly recognises witnessing domestic violence as psychological
abuse and urges states to treat child witnesses as victims entitled to protection and
remedies.”® Yet, the ECtHR rarely cites these standards or evaluates whether children’s rights
were independently violated, as seen in the systematic mapping In fact, the CoE Resolution
and the ECOSOC Guidelines were not mentioned one single time throughout the 31 cases

examined.*”’

Vieru v the Republic of Moldova®® starkly illustrates this gap. The applicant alleged that
Moldovan authorities failed to protect his sister, who ultimately died after falling from a
fifth-floor in the presence of her husband (the children's father), after amid repeated domestic
violence.** The Court found violations of Articles 2, 3 and 14 ECHR in relation to the State’s
failure to prevent and investigate the domestic violence. However, despite explicit evidence
that the couple’s children witnessed repeated violence, including letting their father into the
apartment before the mother’s fall, the judgment does not mention the children as potential
victims.* There is no analysis of whether witnessing these events affected the children
psychologically. Nor does the judgment reference the UNCRC, the ECOSOC Guidelines, or
Istanbul Convention provisions on child witnesses.*' This omission confirms earlier critiques
that the ECtHR remains “adult-centric,” focusing on direct victims while ignoring the

profound impact on child witnesses.*’*

Prof. Dr. Skelton*®, in her interview, argued that “legal systems could consider interpreting
violence against children as encompassing the indirect forms of violence such as witnessing
domestic violence,” suggesting that Article 19 CRC should be expanded to cover situations
with children witnessing domestic violence. Prof. Dr. Skelton further noted that relying solely

on “best interests” is insufficient and that children’s status as victims under Article 19 must
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3% PACE Resolution 1714 (n 138)

37 Appendix 1

3% Vieru v Republic of Moldova App no 17106/18 (ECtHR, 19 November 2024)

3% ibid

400 ibid

401 Appendix 1

42 Fenton-Glynn (n 126) 45

4% Interview with Prof. Dr. Skelton (25 June 2025)

55



be firmly recognised.*” Her insights highlight the gap between international standards and
the Court’s reluctance to explicitly classify children who witness domestic violence as

victims.

404 ibid
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4. Closing the gaps: recommendations on how the protection for
children witnessing domestic violence can be better aligned with
international and European human rights standards

This chapter explores how the ECtHR could better protect children who witness domestic
violence by more consistently applying Article 3, recognising age-based discrimination under
Article 14, integrating international standards, and using its power to recharacterise legal

issues, to ensure child witnesses are put in the spotlight rather than being in the shadows.

First, drawing from this analysis, it seems clear that the ECtHR could consider developing a
more consistent approach to recognising that children who witness domestic violence may
suffer harm severe enough to fall within the scope of Article 3 ECHR. Research has shown
that witnessing abuse can have profound psychological and even physical consequences for
children, comparable in some cases to direct violence.*” In judgments like M. and M. v.

%5 the Court has accepted that domestic violence can amount to “degrading

Croatia
treatment” where a child is exposed to repeated violence. However, my findings indicate that
such reasoning remains the exception rather than the rule, and the Court tends to focus more
on victims of physical violence under Article 3. In light of the UNCRC Article 19, which
calls for protection from all forms of violence,*” the Court could be encouraged to examine
more systematically whether witnessing domestic violence reaches the threshold of inhuman
or degrading treatment, even when the child is not physically harmed. This would, in my

view, better reflect the living instrument doctrine and evolving understandings of children’s

vulnerability.

A further area where the Court could expand its reasoning is in the use of Article 14 ECHR,
in conjunction with Articles 3 and 8, to address possible discrimination on grounds of age.
My mapping shows that children who witness violence are often treated collateral in the
domestic violence- the children are in the shadows- despite suffering distinct harm. In 7M.
and C.M. v. Moldova®® for instance, the mother’s discrimination claim succeeded under
Article 14, but the child’s separate situation was not analysed. This pattern suggests that
children’s unique position as witnesses remains invisible in much of the Court’s

jurisprudence. Drawing on this analysis, it seems reasonable to propose that the Court could

405 Dodaj (n 3)

4% M. and M. v. Croatia (n 251)

#7 UNCRC (n 21) art 19

48 T M. and C.M. v. Moldova (n 296).

57



examine more actively whether failing to protect child witnesses amounts to discrimination
based on age, particularly given international standards such as the Istanbul Convention and
the UNCRC. Recognising children as a specific group under Article 14 could help ensure that

legal protection is not unevenly distributed.

Another insight emerging from this research is the importance of considering aggravating
circumstances in domestic violence cases where children are present. Article 46 (d) of the
Istanbul Convention*® explicitly states that committing violence “in the presence of a child”
should be treated as an aggravating factor. However, my review indicates that the ECtHR
integrates this principle into its reasoning, especially where the child is not an applicant.
Drawing from this analysis, one could suggest that the Court might highlight in its judgments
that the presence of a child during domestic violence should influence assessments of the
severity of State failures to protect. For example, in cases like Volodina v. Russia*’, the
factual background involved significant trauma for children witnessing abuse and the Istanbul
Convention was mentioned in the Court’s legal reasoning- however Article 46 (d) was not
brought up. Integrating the Istanbul Convention’s approach could help signal the gravity of
such contexts and promote harmonisation between European and broader international human

rights standards.

Furthermore, the Court could use the master of characterisation*'' to a greater extent
(especially for examining Articles 3 and 14 ECHR as discussed above). This principle means
the European Court of Human Rights (ECtHR) has sole authority to define the legal nature of
the facts and issues in a case, meaning it can examine complaints under different Convention
articles than those invoked by the applicant if it considers this legally appropriate. My
mapping identified several situations where the Court confined itself to Article 8, focusing on
family life, despite facts suggesting potential inhuman or degrading treatment under Article 3.
From this perspective, it seems reasonable to propose that the Court could, in appropriate
cases, consider re-framing issues to include both Articles 3 and 8, and possibly Article 14 in
conjunction with the other Articles, and thereby providing fuller protection for child

witnesses.
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My research also underlines the value of third-party interventions by children’s rights
organisations. In A.E. v. Bulgaria’”, for instance, the National Network for Children provided
essential information about the specific challenges faced by child victims in pursuing justice.
Yet, many domestic violence cases involving child witnesses proceed without such
specialised input. Drawing from this, it seems worth proposing that the Court could
encourage or even invite interventions from child-focused NGOs, especially in cases
touching on complex psychological harm or structural issues. My recommendation is also

directly to Child rights NGOs to engage further in this topic as this-party interventions.

Finally, the Court’s practice could benefit from greater integration of international standards,
such as the UNCRC and the Istanbul Convention, into its reasoning. Both instruments
emphasise the rights of children exposed to violence and the need for child-sensitive
procedures. Drawing from this analysis, it seems fair to propose that the ECtHR could more
frequently cite and rely on these instruments when interpreting Articles 3, 8, and 14, thereby
ensuring that the Convention remains responsive to contemporary child rights standards as

well as being more in line with the Vienna Convention on the Law of Treaties.”"”

In conclusion, the Court has made significant progress in recognising the harm faced by
children in domestic violence contexts. However, my analysis suggests that several gaps
remain. Through a more consistent application of Article 3, broader use of Article 14,
integration of aggravating factors under Article 46 of the Istanbul Convention, proactive
characterisation of legal issues, and support for third-party interventions, the ECtHR could
further strengthen protection for child witnesses. These steps would, in my view, help bring
the Court’s jurisprudence into closer alignment with evolving international and European
human rights standards and ensure that children who witness domestic violence are no longer

left in the shadows.
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5. Conclusion

This thesis has shown that while the European Court of Human Rights increasingly
recognises children who witness domestic violence as vulnerable individuals under Articles
3, 8 and 14 ECHR, it still largely keeps them in the shadows by rarely granting them explicit
victim status or engaging deeply with their distinct harm and rights. My analysis indicates
that the Court’s case-law remains only partially adequate when measured against
international and European child rights standards like the UNCRC and the Istanbul

Convention, which demand more child-centred reasoning and stronger procedural safeguards.

To bring these children into the spotlight, the Court could develop a more consistent approach
to treating witnessing violence as a form of inhuman or degrading treatment, ensure
children’s participatory rights under Article 12 UNCRC are meaningfully reflected in
proceedings, and integrate instruments like the Istanbul Convention more directly into its
proportionality analyses and positive obligations. Only then can the Court truly break the
pattern of invisibility highlighted in this study, and fulfil its role as a living instrument
capable of protecting the rights of those who, for too long, have remained unseen.
Fenton-Glynn (n 126)*'* ends her chapter in the book Children and the European Court of
Human Rights with: “Hopefully, in future editions of this book there will be more to say on

this topic, as the Court expands its case-law in this area. I can only agree.

CHILDREN IN THE SHADOWS deserve to be brought fully into the spotlight.

“No violence against children is justifiable;

all violence against children is preventable ™"

414 Fenton-Glynn (n 126) 45.
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Case name & citation examined by

Opuz v. Turkey, App
No. 33401/02
(ECtHR, 9 June 2009)

Bevacquaand S. v.
Bulgaria, App No.
71127/01 (ECtHR, 12
June 2008)

E.S. and Others v.
Slovakia, App No.
8227/04 (ECtHR, 15
September 2009)

A. v. Croatia, App No.
55164/08 (ECLHR, 14
October 2010)

Hajduova v. Slovakia,
App No. 2660/03
(ECtHR, 30
November 2010)

Kalucza v. Hungary,
App No. 57693/10
(ECHHR, 24 April
2012)

Valiuliené v.
Lithuania, App No.
33234/07 (ECtHR, 26
March 2013)

Eremia v. Republic of
Moldova, App No.
3564/11 (ECHHR, 28
May 2013)

Articles

the Court
Arts 2,3, 14
ECHR Yes
Arts 6 §1,8

ECHR Yes
Arts 3,8

ECHR Yes
As2,3.8,
13, 4ECHR *°
Arts S ECHR  Yes
Arts ECHR  Yes
Arts 3,8

ECHR No
Art3,8, 14

EOHR Yes

Children
present?

Child
Applicant?

No

Yes (co-
applicant with
‘mother)

Yes (co-
applicants with
mother)

No

No

No

No

Yes (co-
applicants with
‘mother)

How the child(ren) were involved

Applicant’s three children factually present in family context [8].
Children witnessed repeated violence and threats against applicant and her
mother, including knife attacks, beatings, threats with fircarms, threats with a

vehicle, and eventual murder of applicant’s mother [9-54].

One child ran to inform grandmother after applicant was stabbed [37].

Applicant’s minor son S. factually present in family context [5].

Child repeatedly scized by either parent during the custody conflict,
including by physical force [67].

Child witnessed father’s violent acts against mother, causing distress [13, 22,
72,79].

Child questioned about preference to live with mother or father during
police-facilitated meeting [18].

Child expressed fear of father and preferenc to live with mother in expert
opinion during custody proceedings [33].

Child not separately an applicant in own name but application submitted

jointly by mother on his behalf [3].

Applicant’s three children factually present in family context [5].

Children subjected to physical and psychological ill-treatment by their father,
and one daughter sexually abused [6, 9, 13].

Contact with their father had adverse effect on their health and development
[13]

Children forced to leave home, family, and friends; two children had to
change schools [10].

Applicant’s minor daughter witnessed repeated verbal and physical abuse of
the applicant by the child’s father [10].

The child’s father also used inappropriate language towards the minor
daughter and on several occasions punched and kicked her [10].

Contact between the child’s father and the minor daughter was ordered under
supervision, later prohibited, then reinstated for supervised meetings [38-40].

Applicant’s children factually present in family context [6]

Applicant and her children moved out of the family home due to fear for
safety after violence and threats by applicant’s former husband [6]

Court noted the complaint included failure to protect applicant, her children,
and her lawyer from further threats [42].

Applicant lived with former husband together with her children during
renovations [8]

No children mentioned.

Children are daughters of the mother applicant [7]

Children witnessed repeated violence and threats against mother, including
physical assaults and verbal abuse [7-10, 11, 16, 18, 74]

Children verbally abused by father [7, 16, 74]

Domestic court found children’s psychological well-being adversely affected
by witnessing father’s violence [11, 74,

Children not physically assaulted but recognized as victims of domestic
violence for purposes of criminal proceedings [23, 25]

Harm to adult applicant

Applicant suffered repeated assaults,
including severe beatings, knife attacks, and
threats over several years, leading to multiple
injuries and psychological harm [10, 13, 20,
23,37].

Her mother was eventually murdered by
applicant’s husband [53-54].

Mother suffered repeated physical
husband, including hitting and bruis
face and body [13-14, 22, 38].

Authorities delayed ruling on interim
custody, prolonging conflict and distress [8,
10,21,25-31, 76].

Adult applicant subjected to physical and
psychological ill-treatment by husband and
forced to leave home [6, 8, 10].

Requested court order excluding husband
from apartment for protection but request
rejected; lived separately in precarious
conditions [10-12].

Eventually granted exclusive tenancy of
apartment after prolonged proceedings [19].

Applicant subjected to repeated physical
assaults, threats, and stalking by her former
husband [7-8, 10, 20, 29-31].

Sustained injuries and lived in fear, forced to
hide in shelters and at sccret addresses [8, 36-
37).

Applicant subjected to verbal and physical
attack by former husband, causing minor
injury and fear for life and safety [6]

Applicant threatened repeatedly by former
husband after his release, causing fear and
distress [11, 48-49].

Applicant suffered repeated physical assaults
resulting in injuries including contusions,
broken finger, and concussion, was forced to
live with violent former partner against her
will, faced slow or ineffective protection
from authorities [14, 16, 23, 60-70]

Mother (applicant) subjected to repeated
physical assaults by husband, including
punching, near-suffocation causing loss of
voice, simulated strangling, and threats to kill
[7,9, 10, 13, 18].

Mother (applicant) suffered fear, anxiety,
and psychological distress amounting to
inhuman treatment [54].

Judgment outcome by the Court

Unanimously:

Violation of Article 2 of the Convention in respect of
the death of the applicant’s mother

Violation of Article 3 of the Convention in respect of
the authorities’ failure to protect the applicant against
domestic violence perpetrated by her former husband

Violation of Article 14 of the Convention read in
conjunction with Articles 2 and

by six votes to one: violation of Article 8 of
the Convention; in respect of the failure to adopt
interim custody measures without delay and failure to
protect applicants against Mr N.’s violent behaviour
[84]

Unanimously: No violation of Article 6 § 1

Unanimously:

All four applicants were victims of violations under
both Article 3 and Article 8

Violation of Art. 8 ECHR (Unanimously)

Violation of Art. 8 ECHR (Unanimously)

Violation of Art. 8 ECHR (Unanimously)

Unanimously:

Violation of Article 3 of the Convention in respect of
the mother for failure to profect her from domestic
violence [66].

Violation of Article 8 of the Convention in respect of
the daughters for failure to protect their private and
family life from harm caused by witnessing domestic
violence [77-79]

Violation of Article 14 of the Convention read in
conjunction with Article 3 in respect of the mother due
to discriminatory attitude and condoning of domestic
violence [90].

No separate examination of Article 14 read in
conjunction with Article 8 [91].

References to the following
international or europena human
rights instruments: UNCRC Art 2,
Art 3, Art 12, Art 19, ECOSOC
Resolution 2005/20, UNCRC, UNCRC
Committee Istanbul Convention or
CoE Resolution 1714 (2010)?

No

UNCRC Article 19 (protection of all
forms of violence) [14, 35].

Third-party
Did the Court judge a violation Intervention? If
for child(ren)? If yes: what  yes-any
violataion? references to
children?
Yes. Interights
intervened [5; no
No references to

children in their
submissions.

Yes. Violation of Article 8 found
jointly in respect of mother and
child due to lack of timely
interim custody measures and
insufficient State protection from
domestic violence affecting the
child’s private and family life
[84].

No

Yes. Court found violation of
Article 3 and Article 8 of the
Convention in respect of the
children for failure to protect
them from ill-treatment by their
father [40].

No

No No

No No

No No

Yes. Violation of Article 8 of the
Convention in respect of the
daughters duc to witnessing
repeated domestic violence and
suffering psychological harm
[79].

Yes, by the Equal
Rights Trust [5].
No references
specifically to
children in third-
party intervention.

Appendix

Did the Court describe the
children’s psychological harm
in any way? If so, how?

If opinions (concurring/
dissenting/ seperate): are
childrens harm adressed?

Yes. Court noted the child, three
years old at the time, was
adversely affected
psychologically by repeated
conflict and violent incidents

witnessed between parents [72]: . ¢ oty indirectly; Judge

Maruste mentions the child’s
situation but does not consider the
harm serious enough o justify a
violation.

Child reported fear of father due
to violent behaviour and
expressed preference to live with
‘mother [33, 79].

Psychotherapist’s written opinion
described mother’s strong
emotional upset and implicitly
child’s distress [29].

Yes. Expert opinion stated contact
with father had adverse effect on
children’s health and development
3

Court described the children as ~ N©
having suffered physical and
psychological ill-treatment due to
their father’s behaviour [9, 13,
15].

No -

No -

No

Yes. Court noted that the

children’s psychological well-
being was adversely affected by
repeatedly witnessing violence
against their mother in the family
home [11, 74, 77]. -

Domestic court established that
such exposure caused stress and
psychological suffering for the
children [11].



Articles . :
Case name & citation examined by Cr";::;:;' Child
the Court P :
B. v. the Republic of
Moldova, AppNo.  Arts 3,8
6138209 (ECtHR, 16 ECHR
July 2013)
Mudric v. Republic of
Moldova, App No.  Art3, 14
74839/10 (ECGHR, 16 ECHR No No
July 2013)
TM. and CM. v.
Republic of Moldova, ?O:ij‘ni;ilj‘;““
App No.26608/11  SHeon
(ECUHR, 28 January i
2014)
M. and M. v. Croatia,
App No. 10161/13 Arts 3,8 Y licant
(ECtHR, 3 September ECHR s appricant,
2015)
M.G. v. Turkey, App
No. 646/10 (ECHHR,  Art3, 14 (in
22 March 2016) conjunction
Yes No

(Information Note on  with Art 3)
the Court's case-law ~ ECHR
194)

Applicant?

Yes (co-
Yes applicant with
‘mother)

Yes (co-
Yes applicant with
mother)

Yes (first

second mother)

How the child(ren) were involved

Three applicants: mother and her two children [1, 5]

Mother alleged she was subjected to violence from former husband, and
children witnessed such violence and were affected by it [3]

Children lived in same apartment as parents [5-7]

Courts found father insulted mother in front of children [12]

Children confirmed mother’s testimony in domestic court and asked for

father’s eviction [13]

Mother requested protection order for herself and children, citing risk of
further violence and authorities’ inability or unwillingness to ensure physical

and psychological safety [17]

Domestic court refused to evict father, stating it had not been established that
father had applied physical and/or psychological violence against the

children [18]

Children were applicants but their complaints declared inadmissible by the
ECtHR for failure to exhaust domestic remedies [33, 64]

N/A —No children involved.

The child was the second applicant [5]

The child suffered bruises to right hand after father pushed her to the ground
(8]

The child witnessed violence and verbal abuse against mother [41]

Psychological report confirmed the child suffered anxiety and emotional

distress due to father’s violence [14]

The child factually present in family context and subject of protection orders

[13,22

Child was applicant herself [1] (Her mother was the second applicant)

Child lived with father after parents’ divorce, wished to live with mother [5-

10; 155 19-23; 27-29; 33-34]

Child alleged father physically and psychologically abused her, including
hitting, squeezing her throat, threats, insults, forced feeding, controlling

contact with mother [12-15; 19-23; 28-29; 33-34]

Child examined multiple times by psychiatrists and psychologists, diagnosed
with trauma, fear of father, depressive symptoms, anxicty, post-traumatic

stress, self-harm behaviour [19-23; 25; 34]

Child repeatedly expressed wish to live with mother, including in forensic
interviews, therapy sessions, and a school essay [15; 19-23; 27-29; 33-34]

Child involved in criminal and custody proceedings [21-81]

Child eventually granted applicant status before Court together with mother
1

Applicant’s children factually present in family context [first page of facts]

Protection measures included injunction banning father from approaching or
disturbing applicant or her children, including communication [first page of
facts

Harm to adult applicant

Mother subjected to repeated violence,
insults, threats, and attempted rape by former
husband [7-9, 16]

Ongoing fear and anxiety from living with
aggressor despite protection orders [16-19,
57-58]

Mother suffered repeated physical assaults,
including punches causing facial injuries and
bruises [8, 10]

Mother suffered psychological harm and fear
of further violence due to father’s continued
presence and threats [41]

Mother forced to seek refuge outside home
due to fear for safety [16, 41]

Mother alleged domestic authorities failed to
protect her child from violence by child’s
father and failed to ensure mother’s contact
and relationship with child [3; 150]

Applicant suffered physical injurics, major
¢ disorder, and chronic post-

¢ s result of domestic

violence by husband [sccond page, Article 3

analysis]

Applicant lived in fear, stayed in shelter for
two and a half years [sccond page, Article 3
analysis]

Judgment outcome by the Court

Unanimously:
Violation of Article 3 for failure to protect mother

Violation of Article 8 for failure to protect mother’s
private life and integrity

Children’s complaints inadmissible

Unanimously:
Violation of Article 3 of the Convention

Violation of Article 14 of the Convention taken in
conjunction with Article 3 in respect of the mother

No need to examine mother’s complaint under Article
14 taken in conjunction with Article 8, or the child’s
complaints under Article 14 taken in conjunction with
Articles 3 and 8

Five votes to two, that there has becn a violation of
Article 3 of the Convention as regards the first
applicant on account of the breach of the State’s
procedural obligation to conduct an effective

igation into the i i

Unanimously:, that there has been no violation of
Article 3 of the Convention as regards the first
applicant on account of the breach of the State’s
positive obligation to protect her from ill-treatment;

unanimously, that there has been no violation of Article
8 of the Convention as regards the second applicant on

account of the breach of the State’s positive obligation

to protect the first applicant from ill- treatment;

unanimously, that there has been a violation of Article
8 of the Convention as regards the first applicant’s right
to respect for her private and family life on account of
the protracted character of the custody proceedings and
her non-involvement in the decision-making process;

unanimously, that there has becn a violation of Article
8 of the Convention as regards the second applicant’s
right to respect for family life on account of the
protracted character of the custody proceedings;

Unanimously:
Violation of Article 3

Violation of Article 14 of the Convention read in
conjunction with Article 3 in respect of discriminatory

lack of access to protection measures for divorced
women

References to the following
international or europena human
rights instruments: UNCRC Art 2,
Art 3, Art 12, Art 19, ECOSOC
Resolution 2005/20, UNCRC, UNCRC
Committee Istanbul Convention or
CoE Resolution 1714 (2010)?

No

No

UNCRC:

The Court expressly mentions that
Article 3 of the UNCRC requires that
the child’s best interests be a primary
consideration in all actions concerning
them, including judicial proceedings.
[94-97)

The Court refers to Article 12 of the
UNCRC, which guarantees the child’s
right to express views frecly in all
matters affecting them and for those
views to be given due weight, especially
in judicial proceedings. [94-97]

Istanbul Convention (CoE) Art. 46 [86]
The text of Article 46 is quoted under
“Relevant International Law.” It
provides that offences committed
against or in the presence of a child shall
be considered aggravating circumstances
in sentencing. The Court cites it as part
of the international context but does not
apply it in its legal analysis.

Istanbul Convention (Council of Europe
Convention on preventing and
combating violence against women and
domestic violence)

Did the Court judge a violation
for child(ren)? If yes: what
violataion?

No. The Court rejected the sons
complaints for failure to exhaust
domestic remedies and did not
judge any violation concerning
the children [33, 64]

Yes. Violation of Article 3 of the
Convention in respect of the
child, considering physical
assault, witnessing violence
against mother, and
psychological harm suffered [41,
49]

"In view of the manner in which
the authorities had handled the
case, notably the authorities
knowledge of the risk of further
domestic violence by M. M. and
their failure to take effective
‘measures against him during
several months, the Court finds
that the State failed to observe its
positive obligations under Article
3 of the Convention. There has,
accordingly, been a violation of
that provision.” [49]

Yes. Violation of Article 8 of the

onvention in respect of the
child, as authorities failed to
protect child’s relationship with
mother and failed to sufficiently
address allegations of violence
by father

No

Third-party
Intervention? If

the Court describe the

yes- any children’s psychological harm
references to in any way? If so, how?
children?

No No

Yes. Psychological report
confirmed the child suffered
anxiety and emotional distress due
to father’s violence and
recommended no contact with
him [14]

Court noted the child suffered
suffering beyond the minimum

No threshold under Article 3 due to
witnessing violence against
mother and experiencing direct
violence, considering her young
age [41]

Authorities acknowledged the
child had been damaged
psychologically as a result of
violence by father [16]

Yes. Child described as afraid of
father, suffering anxiety,
depressive affect, neuroticism,
strong inferiority complex,

No hypersensitivity, post-traumatic
stress symptoms, self-harm, and
emotional trauma from long-
standing conflict and alleged
abuse [19-23, 20, 23, 28-30, 34]

No No

Appendix 1

If opinions (concurring/
dissenting/ seperate): are
childrens harm adressed?

Children’s harm s addressed in the
dissenting opinion, although the

judges ultimately found no

violation of Article 8 because, in
their view, the authorities
sufficiently investigated and acted
on the child’s allegations.



Articles
Case name & citation examined by
the Court

Children
present?

Child
Applicant?

Bilsan v. Romania,
App No. 49645/09
(ECtHR, 23 May
2017)

Arts 3, 14 (in
conjunction
with art 3)
ECHR

Yes No

Z.B. v. Croatia, App
No. 47666/13
(ECtHR, 11 July
2017)

Arts 3,8

ECHR No No

D.M.D. v. Romania,
App No. 23022/13
(ECtHR, 3 October
2017)

Arts3,6§ 1
ECHR

Yes (only

Yes applicant)

Volodina v. Russia,
App No. 41261/17
(ECHHR, 9 July 2019)
Note: The applicant
was represented by Ms
Vanessa Kogan, who
was Director of
Stichting Justice
Initiative [2].

Stichting Justice
Initiative is described
as “a human-rights
organisation based in
Utrecht, the
Netherlands.” [2]

Arts 3, 14

ECHR Yes

No

Buturugi v. Romania,
App No. 56867/15
(ECHHR, 11 February
2020)

Art 3, 8 ECHR Yes

Volodina v. Russia
(No. 2), App No.
40419/19 (EC{HR, 14
September 2021)

Art 8 ECHR  Yes

How the child(ren) were involved

Applicant had four children with her husband [6].

Husband was violent towards applicant and their children on numerous
occasions throughout the marriage [6].

Physical assaults against applicant occurred in the presence of their children
on 24 June, and 3 and 8 September 2007 [11].

Applicant alleged repeated assaults by husband often occurred in presence of
their children [12].

Husband told children not to speak about incidents [13].
One adult daughter testified at trial that father used to hit mother and the
children many times and that she personally witnessed violence even after
leaving the family home [25].

Another adult daughter retracted earlier statement given under threats from
father denying violence [25].

N/A — Not mentioned in the judgment.

Applicant was a child, victim of physical and verbal abuse by father between
2002 and 20045, 13]

Applicant included in psychological counselling programme since 2004 due
to trauma caused by father’s violence [3]

Applicant interviewed by court and described abuse: beatings, being locked
in dark room, water thrown on him, threats, fear of meeting father [10]

Domestic courts 2
attachment troubl

knowledged that father’s acts caused childhood
s in the applicant [13]

Child only applicant before the ECtHR 1, 3]

Applicant’s son (and the mother) threatened with death by her former partner
if applicant did not return to live with him [9];

No indication that the son was directly harmed or witnessed violence

Applicant’s daughter questioned by police as witness about violence
applicant suffered [14]

Daughter not applicant herself and no allegations of violence against her

Applicant’s twelve-year-old son factually present in family context [6]

Classmates of applicant’s son and his class teacher added as friends to
applicant’s hacked social media account where her personal details and
intimate photographs were uploaded [6]

Harm to adult applicant

Applicant was repeatedly physically
assaulted by her husband, suffering bruiscs,
facial trauma, contusions, and injuries
requiring up to ten days of medical care [8-
9

Husband threatened to kill her [13, 17].

Violence continued despite divorce and
despite applicant’s complaints to authorities
(30, 69].

Authorities imposed only administrative fines
on husband, failing to provide protection [66-
69].

No adult applicant; harm concerned the child
applicant only.

Applicant subjected to repeated physical
assaults causing bruises and risk of
‘miscarriage, suffered forced abortion, threats
of death, abduction, stalking, GPS tracking,
and online publication of private photos,
leading to serious psychological trauma [8-
36, 74-75].

Aplicant subjected to repeated physical
violence and death threats by former husband
during marriage, including threats to kill her
by throwing her off a balcony, assault with
an axe, physical injurics requiring medical
treatment [6-8]

Applicant’s electronic communications
accessed without permission by former
husband, private conversations, documents
and photographs copied [11, 77]

Applicant subjected to cyberviolence by
former partner, including publication of
intimate photographs without consent,
impersonation on social media, tracking via
GPS device, and death threats [6-11]

Judgment outcome by the Court

Unanimously:
Violation of Article 3

Violation of Article 14 of the Convention read in
conjunction with Article 3 in respect of gender-based
discrimination in handling domestic violence
complaints [89].

By majority: Violation of the procedural limb of Article
3 of the Convention in respect of the authoriti
to conduct an effective investigation into domestic
violence against the child [53]

By four votes against 3: Violation of Article 6 § 1 of
the Convention in respect of denial of justice regarding
compensation for the child victim [69]

Unanimously:
Violation of Article 3

Violation of Article 14 of the Convention, taken in
conjunction with Article

Unanimously:
Violation of Articles 3 and 8 of the Convention on

account of the failure to comply with the positive
obligations arising from these provisions

Unanimously:

Violation of Article 3

References to the following
international or europena human
rights instruments: UNCRC Art 2,
Art 3, Art 12, Art 19, ECOSOC

Resolution 2005/20, UNCRC, UNCRC violataion?

Committee Istanbul Convention or
CoE Resolution 1714 (2010)?

Istanbul Convention (CoE) Art. 26: no
mention of Art. 26 specifically;
however, Istanbul Convention
mentioned generally as relevant
international standard defining violence
against women as a form of
discrimination [42, 79].

UNCRC Art 3 (best interests of the
child) - [29, 61]

UNCRC Art 19 (protection from all
forms of violence) — [30, 32]

UN CRC Committee - [31, 32]
Istanbul Convention (CoE) not cited by
article number but Istanbul Convention
referred to [27]

Istanbul Convention (CoE) no reference
to specific articles 26 or 46, but Istanbul
Convention discussed generally as
international standard [45, 60, 84]

No

No

Third-party
Intervention? If

Did the Court judge a violation

for child(ren)? If yes: what yes- any
references to
children?

No No

Yes. Violation of the procedural

limb of Article 3 of the

Convention for ineffective

investigation into ill-treatment

suffered by the child applicant

53] No

Yes. Violation of Article 6 § 1 of
the Convention for denial of
justice due to failure to examine
compensation claim for the child
victim [69]

Yes, Equal Rights
Trust intervened

(5%

No references to
children in third-
party submissions
[entire third-party
submissions
section].

No

No No

No

the Court describe the
children’s psychological harm
in any way? If so, how?

No

Yes. Court noted applicant
suffered trauma due to father’s
abusive behaviour, including
childhood attachment troubles [7,
10,13, 11]

Domestic courts and
psychological reports described
child’s fear, distress, attachment
., and significant mental
suffering [10, 13,45, 47)

No

No

No

Appendix 1

childrens harm adressed?

Yes. Judges De Gaetano, Pinto de
Albuquerque, and Motoc (joint
partly concurring opinion) mention
the applicant’s “Calvary” as a
child, his vulnerability, and
psychological harm [25-26
separate opinions]. They agree
there were violations but believe
the case should also have been
examined under Article § to reflect
the child’s right to private and
family life.

No

No



Articles Children
Case name & citation examined by "
the Court  Present?

De Giorgi v. Italy,
App No. 23735/19
(ECtHR, 16 June
2022)

The judgment is
available only in
French. Hence
information is
examined from Press
Release issued by the
Registry of the Court

Art3ECHR  Yes

1.1 v. Croatia, App
No. 35898/16
(ECHHR, 8 September
2022)

Art3ECHR  No

1.M. and Others v.
Ttaly, App No.
25426/20 (ECEHR, 10
November 2022)

The judgment is
available only in
French. Hence
information is
examined from Legal
summary, issued by
the Registry of the
Court

Art 8 ECHR  Yes

Malagié v. Croatia,
App No. 20417/17
(ECHR, 17
November 2022)

Art 8 ECHR  Yes

Child
Applicant?

Yes (co-
applicant with
‘mother)

No

How the child(ren) were involved

Applicant and her husband have three children [page 2]

Children factually present in family context [page 2]

Applicant alleged her husband ill-treated the children [page 2]

On several occasions, applicant complained of controlling and coercive
behaviour by her husband. This included monitoring her movements,

harassment in front of her home, and threats to kill her in front of the
children [page 3]

Social services filed a report in February 2018 stating the children were in
distress, during civil proceedings for judicial separation [page 2]

The report was added to a criminal investigation file but no investigation was
carried out into alleged ill-treatment against the children [page 2]

The Court said the authorities failed to conduct a risk assessment focused on
domestic violence and specifically on the situation of the applicant and her
children [page 1][page 3]

No protective measures were adopted despite the risks to the applicant and
her children [page 3]

Children lived with their mother and did not live with their violent father
during proceedings [p. 1-2].

Father was violent, aggressive, and had substance abuse problems [p. 1-2].

Children were forced to meet their father regularly in unsafe, public places
without protection [p. 1-2].

Children witnessed violence against their mother and suffered direct
aggression from their father during visits [p. 2]

Authorities ignored warnings about the father’s aggression and continued

visits for about three years [p. 1-2].

Children’s psychological and emotional health was harmed by these visits [p.
2].

Court awarded the children EUR 7,000 for non-pecuniary damage [p. 3].
Children lived with both parents until parents’ separation [5-6]

Father prohibited from approaching children during initial restraining
measure [9]

One child told applicant that father might be near, making applicant fear
breach of restraining order [16]

Children stayed with father at times; father refused applicant telephone
contact with them [18]

Applicant alleged father threatened to take children away or kill her if she
reported him [10]

Children mentioned in allegations of father’s violent and controlling
behaviour [10-18]

Authorities found father behaved adequately towards children during certain
inquiries [25]

Harm to adult applicant Judgment outcome by the Court

Applicant was struck on the head with a
motorcycle helmet, causing head injury and
hospitalization. [page 2]

Applicant faced threats to kill, stalking,
monitoring, harassment, theft of mail, and
interference with her private life by her
husband [page 2-3]

Violation of Article 3 of the Convention in respect of
both the substantive and procedural limbs [page 3]

Applicant felt anxiety and helplessness
because the authorities failed to protect her
[page 3]

Mother subjected to violence by children’s
father, who was a drug addict and alcoholic
[p. Unanimously:

Mother lost parental responsibility for nearly
three years, depriving her of rights to decide
in children’s interests [p. 2]

Violation of Article 8 of the Convention in respect of
the mother’s right to respect for family life

Violation of Article § of the Convention in respect of
Domestic courts disregarded domestic the children’s right to respect for family life [pp. 2-3]
violence and father’s aggression in decisions

about parental responsibility [p. 2]

Applicant alleged repeated physical violence,
sexual violence including forced intercourse
with foreign objects, threats of killing her,
coercion to satisfy sexual desires in exchange
for money, threats to take away her children,
and ongoing harassment and intimidation
including incidents suggesting stalking [10-
12,17,22,23]

By four votes against three:

No violation of Article 8

References to the following
international or europena human
rights instruments: UNCRC Art 2,
Art 3, Art 12, Art 19, ECOSOC

Did the Court judge a violation
for child(ren)? If yes: what

Resolution 2005/20, UNCRC, UNCRC violataion?

Committee Istanbul Convention or
CoE Resolution 1714 (2010)?

Istanbul Convention (Council of
Europe) referenced [page 3]

UNCRC Art 3 (best interest of the
child): yes, general reference to best
interests of the child as paramount
consideration [p. 2]

Istanbul Convention (CoE) Art. 26, Art.
46: no specific articles cited, but
GREVIO's concerns are referenced
regarding systemic practice against
women raising domestic violence [p. 2]

Istanbul Convention referenced in the
judgment and quoted in detail [43, 42,
76] However, not arts 26 and 26

Yes. Violation of Article 8 for
failing to protect the children’s
right to respect for family life, as
they were forced over a period of
about three years to meet their
violent father in unsafe
conditions, damaging their
psychological and emotional
balance [p. 2]

No

Third-party
Intervention? If
yes- any
references to
children?

No

Yes. European
Roma Rights
Centre intervened

[1,74-79].

GREVIO’s
concerns
scussed, but no
formal third-party
intervention in the
case record as
summarized [p. 2]

No

Appendix 1

the Court describe the
children’s psychological harm
in any way? If so, how?

childrens harm adressed?

Yes. Children described as “in
distress” in social services report
from February 2018 [page 2]

Court referred to real and
immediate risk of ill-treatment
affecting applicant and her
children, but gave no further
detail about psychological harm
specifically to the children [page
3]

N/A

Yes. Court found that sessions
“upset the children’s
psychological and emotional
balance,” and criticised the
domestic authorities for failing to
assess risk or prioritise the
children’s best interests [p. 2]

No

No



Articles

Case name & citation examined by Cr";::;:;'
the Court P! :

Ghisoiu v. Romania,

AppNo. 4022820 Ams38

(ECtHR, 20 December ECHR
2022)

AGE. v. Bulgaria, App A: 3 Art 14

No. 53891120
(ECtHR, 23 May
2023)

conjunction  Yes
with Art 3)
ECHR

Giuliano Germano v.
Italy, App No.
10794/12 (ECHR, 22
June 2023)

Art8 ECHR  Yes

Child
Applicant?

Yes (only
applicant)

Yes (only
applicant)

No

How the child(ren) were involved

Applicant was a child, born in 2006, living with his father after parents’
divorce [1, 4]

Child spent 2016 winter holidays at mother’s sister’s home with mother’s
new family [5]

Child alleged that mother’s new husband slapped him in face and shouted at
him for making noise which woke baby [6, 14]

Child refused further contact with mother after incident 7]

Child reported previous incident in France where mother’s husband slapped
him for being too loud [14]

Child underwent psychological assessments revealing emotional distress,
anger towards mother and mother’s husband [30-35]

Applicant was a minor aged 15 at the time of the events [2, 5]
Applicant entered intimate relationship with 23-year-old man [5]

Applicant lived intermittently with the man, who regularly beat her [5-6, 11-
12]

Applicant sustained multiple bruises and injuries documented in medical
report [7-9]

Applicant was considered at risk of sexual exploitation and domestic
violence; social services involved since January 2019 [16-18]

Social services placed applicant in crisis centre for child victims of violence
[25]

Applicant sustained multiple physical injuries from beatings including

hacmatomas on face, neck, limbs; subjected to choking, kicks, blows causing

pain, suffering and serious fear [6-9, 12, 24]

Applicant’s daughter left the family home with her mother when the parents
separated [5]

Applicant’s wife reported several phone calls by the applicant to the
daughter’s babysitter to obtain information about the wife’s private life 7]

Domestic authorities considered context of pending judicial separation and
episodes related to custody of the daughter when assessing seriousness of
applicant’s conduct [10]

In September 2009, following a heated argument between the parents
concerning the child (who was present), the applicant shouted, put his hands
around the mother’s neck in a gesture of strangling, and dragged the child
away in tears because she did not want to sleep at her father’s home
[Concurring opinion, p. 23-24 judgment PDF]

Daughter subsequently told her mother she no longer wanted to go to her

father’s because “he says terrible things about [the mother] and insults [her]”

[Concurring opinion, p. 23-24 judgment PDF]

Not applicable; applicant was a child

Applicant subjected to police caution for
stalking-prevention without being heard

Police caution potentially impacted
applicant’s family life, including contacts
with his daughter, social relations, and

Judgment outcome by the Court

Application declared inadmissible as manifestly ill-
founded under Article 35 §§ 3(a) and 4 of the
Convention [65]

Unanimously:

Violation of Article 3 of the Convention in its
procedural and substantive aspects in respect of the
failure to provide adequate protection and effective
investigation into domestic violence inflicted on the
applicant

Violation of Article 14 of the Convention taken in

conjunction with Article 3 due to discriminatory failure

of authorities to adequately address domestic violence
against the female minor applicant

Unanimosuly:

Violation of Article 8 of the Convention in respect of
lack of adequate legal protection against abuse in the
imposition of the police caution

Violation of Article 8 of the Convention in respect of
insufficient procedural safeguards and lack of
possibility to seck review or revocation of the police
caution

References to the following
international or europena human
rights instruments: UNCRC Art 2,
Art 3, Art 12, Art 19, ECOSOC
Resolution 2005/20, UNCRC, UNCRC
Committee Istanbul Convention or
CoE Resolution 1714 (2010)?

United Nations Convention on the
Rights of the Child (UNCRC) [9, 25, 40]

UNCRC [30]

Did the Court judge a violation
for child(ren)? If yes: what
violataion?

No

Yes. The Court judged a
violation of Article 3 (both
substantive and procedural) due
to failure to protect the child
applicant from domestic violence
and to investigate effectively

Yes. The Court judged a
violation of Article 14 taken with
Article 3 due to discriminatory
failure to protect the child
applicant as a girl victim of
domestic violence

No

Third-party
Intervention? If
yes- any
references to
children?

No

Yes. National
Network for
Children
intervened as third
party [1]

Referred
specifically to
ifficulties faced

Did the Court describe the
children’s psychological harm
in any way? If so, how?

Yes. Child expressed strong anger
and desire for separation from
‘mother and her husband, wishing
stepfather to “serve a lifetime
prison sentence” [30]

Child showed emotional
instability, anguish, feelings of
rejection, tendency to isolate
himself, and aversion towards
mother’s husband [30-35]

Psychological report noted child
did not show typical aspirations
for his age and preferred to be
alone [32]

Child repeated slapping
allegations during psychological
sessions, wanted mother to admit
it happened [34]

Psychologist concluded child
caught in parental conflict,
contributing to emotional
instability [35]

Yes. The Court held that due to
her age (15), vulnerability, and
dependency on the perpetrator,
the applicant was likely to have
serious intimidati

by child victims in
pursuing private
prosecutions and
vulnerability of
minors in domestic
violence contexts
[81-83]]

No

distress and psychological
suffering in addition to physical
pain [91]

No. The Court did not describe
psychological harm to the child in
the main judgment text [entire
Jjudgment text]

Concurring opinion stated child
was in tears during incident with
father, did not want to slecp at
father’s home, and later reported
not wanting to see father because
of insults and terrible things he
said about the mother [Concurring
opinion, p. 23-24 judgment PDF]

Appendix 1

If opinions (concurring/
dissenting/ seperate): are
childrens harm adressed?

Yes. Judge Sabato agreed with the
finding of a violation of Article 8
but felt the judgment
underestimated the domestic
violence context [Concurring
Opinion of Judge Sabato, p. 25-26
PDF].

Recalled that the child witnessed a
violent incident where the father
shouted, grabbed the mother by the
neck, and dragged the child away
crying because she refused to stay
at his home [Concurring Opinion
of Judge Sabato, p. 25].

Noted that the child later told her
mother she did not want to visit her
father because he insulted her
mother and said terrible things
about her [Concurring Opinion of
Judge Sabato, p. 25].

Stressed that the domestic
authorities did not act arbitrarily
given the evidence of violence in
the family environment, which also
affected the child [Concurring
Opinion of Judge Sabato, p. 25-
26].

Emphasised the need to consider
the child’s perspective and safety
in cases involving domestic
violence and police cautions
[Concurring Opinion of Judge
Sabato, p. 26]



Articles . :
Case name & citation examined by Cr";::;:;' ﬁ""ﬁuw
the Court P *  Applleant:
Luca v. the Republic A" ?ﬁ; 8
of Moldova, App No, ATt (iR N
55351/17 (ECtHR, 17 “"."}J“Z‘““}")" s ©
y witl It
October 2023) pan
Bizdiga v. the
Republic of Moldova,
App No. 15646/18 é{,‘;? L8 e No
(ECHR, 17 October  °C
2023)
Vieru v. the Republic 2:* 2,314
of Moldova, AppNo. (" N
17106/18 (ECHR, 19 “’."}J‘“Z“““:;“}) s ©
y witl ang
November2024)  WL%
Hasmik Khachatryan
v. Armenia, App No. .
11829/16 (ECtHR, 12 A3 ECHR - Yes No
December 2024)
H.W. v. France, App
No. 1380521
(ECtHR, 23 January ~ ATtS ECHR - No No

2025)

How the child(ren) were involved

Applicant and children lived apart for several years due to applicant working
abroad [5]

Children witnessed psychological and physical violence by their father
against the applicant, including negative statements about her ang
‘manipulation to make children hostile to her [6][10]

Applicant sought protection order including for children due to violence
witnessed and suffered (8]

Court granted protection order prohibiting father’s contact with applicant and
children for ninety days [9]

Father breached protection order and took children to live with him [10][28]

Children exposed to psychological pressure from father and developed
negative attitudes towards applicant [10][28-301[38]

Children refused contact with applicant despite court orders, expressing
hostile views about her and declining gifts [38]

Criminal proceedings initiated against father for psychological violence
against children (isolation, intimidation) [44]

Criminal case on psychological violence against children discontinued after
experts found no symptoms of mental trauma [45]

Children ultimately awarded to live with father in divorce proceedings [41]

Parents had one child born in March 2015 [5]
Mother left the family home with the child in November 2015 [5]
Child lived with the mother after parents’ separation [7]

Domestic violence allegations included claims that child witnessed repeated
violent behaviour by father, creating risks for child and mother [10]

Child protection authority imposed limited contact schedule due to applicant’
s violent behaviour posing risk to child and mother [10, 13]

Court proceedings concerned father’s contact rights and request for transfer
of custody of child [25]
Applicant's sister's two children factually present in family context [7]

Children witnessed physical and psychological violence against mother since
2012(7]

Older child confirmed witnessing violence between parents but not being
directly subjected to fathers violence [7]

Younger child present during father’s violent atiack on mother on 3 February
2015, from which mother fled to police station [15]

Children let father into mother’s apartment on night of 22-23 August 2016,
facilitating his access before mother’s fall from fifth floor [30]

Father argued in court that there was no need for protection order concerning
the children as he had taken care of them in the past [31]

Protection orders repeatedly issued included orders to stay away from both
mother and children [8, 16, 19, 22, 26, 32]

Children not applicants themselves.
Applicant’s two children factually present in family context [5]

One child, daughter, had a disability which led to increased family stress and
contributed to violence against applicant [7]

Children witnessed applicant being beaten on multiple occasions [8-10, 41]

Daughter mentioned as injured (scratches on her face) which triggered
violent incident [8]

Applicant’s daughter and son lived partly with applicant and partly with
paternal family during separation [41, 47]

After separation, applicant not allowed to take son with her and was
prevented from contacting him [41, 47]

N/A —No children mentioned anywhere in the judgment.

Harm to adult applicant

Applicant subjected to physical violence

References to the following

international or europena human

rights instruments: UNCRC Art 2,
Judgment outcome by the Court Art 3, Art 12, Art 19, ECOSOC
Committee Istanbul Convention or
CoE Resolution 1714 (2010)?

Unanumously:

Violation of Article 3 of the Convention under its

including beatings resulting in
and bruises [14]

Psychological abuse including harassment,
isolation, disconnection of utilities, and
manipulation of children against applicant [6]
[10]17]

Prolonged inability to maintain contact with
her children [811[87]

Applicant’s access to a court for determining
custody rights was denied [26-28]

Applicant’s contact rights with his son were
resricted through a limited schedule decided
without proper [8-20,

and limbs in respect of domestic
authorities’ failure to protect applicant from domestic
violence

Violation of Article 8 of the Convention in respect of  No No
authorities’ failure to take prompt measures to support
applicant in maintaining contact with her children

Violation of Article 14 of the Convention read in
conjunction with Article 3 due to discriminatory
attitude of domestic authorities towards applicant as a
woman in handling domestic violence

59-69]

Mother suffered psychological harm from
physical and psychological violence by the
applicant, including threats of death and
threats to abduct the child [10]

Domestic violence protection order was
issued against applicant due to repeated
violent behaviour towards mother, posing
risk to her safety [6, 10]

Applicant’s sister subjected to repeated
physical, psychological, sexual, and
economic violence by husband from 2012,
including threats of gang rape and drowning,
beatings with fists, kicks, strangulation,
stabbing with scissors, and cigarette burns
[14,15]

Violence continued after divorce in 2014
despite protection orders [3, 7, 15, 20, 23, 25]

Sister sustained multiple physical injuries
from assaults and lived in constant fear [7,
12,14, 17,20, 23]

Sister fell from fifth floor on 22 August 2016
and died from injuries on 12 October 2016
[5]

Sister felt threatened by husband and his
‘mother even while in hospital after fall [30]

Applicant severely beaten multiple times by
former spouse causing concussion, nasal
fracture, eardrum rupture, multiple wounds,
burns with cigarette, severe psychological
suffering and fear of further violence [8-10,
21,30, 41]

1

Istanbul Convention (CoE) Article 31
referenced in relation to domestic
violence and its relevance to decisions
on custody and contact rights [33]

Violation of Article 6 of the Convention

Violation of Article 8 of the Convention

Unanimously: violation of Article 2 under its
procedural limb;
Istanbul Convention (CoE) Art. 46
by five votes to two, that the Court will not examine the (aggravating circumstances) referred to
complaint under the substantive aspect of Article 2 of  in GREVIO report presentented in the
the Convention; judgement, where GREVIO encouraged
Moldova to treat violence against former No
unanimously, that there has been a violation of Article  spouses, partners, family members, or
3 under its substantive and procedural limbs cohabitants as aggravating
circumstances in crimes of violence
unanimously, that there has been a violation of Article  against women [58, 223]
14 of the Convention read in conjunction with Articles
2 and 3 of the Convention

Istanbul Convention (CoE) Art. 46 —
yes, mentioned as relevant aggravating
circumstance but only under Art 46

(a) the offence was committed against a
former or current spouse or partner as
recognised by internal law, by a member
of the family, a person cohabiting with
the victim or a person having abused her
or his authority; (b) the offence, or
related offences, were committed
repeatedly. Court notes Armenia had not
ratified it [75. 76]

Unanimously:
_— ) No
violation of Article 3 of the Convention under its

substantive and procedural limbs

Third-party

Did the Court judge a violation Intervention? If  Did the Court describe the
for child(ren)? If yes: what
Resolution 2005/20, UNCRC, UNCRC violataion?

yes- any children’s psychological harm

references to in any way? If so, how?

children?
Yes. Children described as having
developed negative attitudes
towards the applicant, refusing
contact and gifts, and expressing
hostility towards her [38]

No
Investigation concluded children
showed no symptoms of mental
trauma or its consequences after
expert assessments [45]

No No

No No

No No

Appendix 1

If opinions (concurring/
dissenting/ seperate): are
childrens harm adressed?



Appendix 2

Interview questions

for Master's Thesis on children who witness domestic violence and the ECtHR

With: Prof. Dr. A.M Skelton

Date sent: 9 June 2025, date received: 25 June 2025

From: Astrid Othelius, Law Faculty- University of Strasbourg

Programme: European Master's in Human Rights and Democratisation (EMA), Global
Campus of Human Rights

Note: The interview is conducted solely for the purpose of Astrid Othelius’ Master’s
thesis. The responses will be used exclusively within the academic scope of this
research, and the interviewee’s name will only be included with explicit consent.

1. In what ways do you think legal systems should address the harm experienced by children
who witness domestic violence? How can child rights strategic litigation (CRSL) be used to
strengthen legal recognition and redress for this form of harm?

2. What strategies or litigation choices do you see as most effective within CRSL when
seeking to centre children’s experiences in cases where they are not direct applicants, such as
children who witness domestic violence?

3. In your view, what are some of the main challenges or difficult balances when trying to
centre children’s rights in strategic litigation, especially in relation to participation,
protection, and psychological impact (both short-term and long-term)?

4. How would you assess the current potential and limitations of the ECtHR as a forum for
child rights strategic litigation - both when children are applicants and when they are not
applicants but still directly affected, such as in cases of witnessing domestic violence?

5. In your view, what does a child rights-consistent remedy look like in the context of CRSL -
both when the child is an applicant and when the child is not formally part of the proceedings
but is directly affected?

6. What role can NGOs, legal advocates, or children’s rights organisations play through
CRSL in advancing the rights of children who witness domestic violence before the ECtHR?

7. Are there other jurisdictions or human rights systems you think the ECtHR could learn
from when it comes to addressing children’s rights more meaningfully - especially in
complex cases like domestic violence?

8. What would you like to see change in how regional courts like the ECtHR approach
children’s rights in the next 10 years, particularly through the lens of strategic litigation?



Appendix 2

Interview questions

for Master's Thesis on children who witness domestic violence and the ECtHR

With: ECtHR Judge Georgios Serghides

Date: 10 June 2025

From: Astrid Othelius, Law Faculty- University of Strasbourg

Programme: European Master s in Human Rights and Democratisation (EMA), Global
Campus of Human Rights

Note: The interview is conducted solely for the purpose of Astrid Othelius’ Master’s thesis.
The responses will be used exclusively within the academic scope of this research, and the
interviewee’s name will only be included with explicit consent.

1. From your perspective as a judge, how would you describe the Court’s current approach to
cases involving children who witness domestic violence?

2. To what extent are child witnesses treated as independent victims, especially when they are
not applicants themselves? How can the Court better reflect their rights and experiences in
such cases?

3. How do you see the Court’s responsibility when it comes to children who witness domestic
violence but are not an applicant —especially in helping them understand that they may have
rights under the Convention?

3. The Istanbul Convention explicitly recognises child witnesses of domestic violence as
victims. Given that it is not legally binding in the ECtHR, how much weight do you think the
convention—and other soft law instruments—should have in the Court’s reasoning?

4. To what extent do you think the ECtHR should take international child rights norms—such
as the UN Convention on the Rights of the Child —into account when interpreting the
European Convention on Human Rights?"

6. What are some of the limitations or challenges you see in strengthening the ECtHR’s
approach to children’s rights in domestic violence cases?

7. What possibilities do you see for expanding the Court’s use of positive obligations under
Articles 3 and 8 to better protect child witnesses?

8. In your view, what does an effective remedy look like for a child who has witnessed
violence at home, and are there ways the Court could be more child-sensitive in its remedial
reasoning?

9. Do you believe that strategic litigation, especially child rights—oriented cases, can play a
transformative role in shaping ECtHR jurisprudence? If so, what would you advise those
preparing such cases?

10. Looking ahead, what kinds of changes would you like to see in how children’s rights are
understood and protected within the Court or in the broader European legal system?



