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ABSTRACT 
 

 

This thesis gives an overview of the multi-fronted battle LGBT* asylum-seekers must 

often fight to receive protection from discrimination and violence. As an introduction, it 

discusses the kinds of homo- and transphobic violence and discrimination these 

individuals may encounter worldwide. The second phase of this battle is their fight for 

refugee status. A schematic outline is provided of influential domestic case law and 

UNHCR soft law. Next, EU legislation is analysed, which indicates that in every 

Member State, some form of international protection should be provided to individuals 

who have been or can be subjected to serious human rights violations on the basis of 

their sexual orientation and/or gender identity. LGBT* individuals who come to the EU 

can nevertheless experience abuse, mental health problems and a lack of health care in 

asylum accommodation. This situation is perceived as the third front of their battle. 

While UNHCR has by now developed many tools to deal with this issue, under EU law, 

only the extra protection regime of the Recast Reception Conditions Directive could 

provide solace. This however requires the qualification of LGBT* asylum-seekers as 

vulnerable. Although a case study on Belgium indicates that this is indeed needed for a 

coordinated approach to be established, it is concluded that the economic origin of the 

EU stands in the way of a true refugee-oriented asylum system. 



  i 

TABLE OF CONTENTS 

 

ACKNOWLEDGMENTS ............................................................................................. iv 

LIST OF ABBREVIATIONS ........................................................................................ v 

I. Introduction ................................................................................................................. 1 

1.  Terminology ........................................................................................................... 2 

2. Violence and discrimination suffered by LGBT* individuals ............................ 3 

2.1. State-sponsored homo- and transphobia ............................................................ 3 

2.2. Homophobic acts committed by non-State actors ............................................. 4 

2.2.1. Violence ...................................................................................................... 5 

2.2.2. Discrimination ............................................................................................ 5 

3. Thesis outline ........................................................................................................... 6 

4. Methodology ............................................................................................................ 7 

II. The road to refugee status for LGBT* individuals ................................................ 8 

1. The relevant refugee definition ............................................................................. 8 

1.1. A well-founded fear of persecution ................................................................... 9 

1.1.1. Well-founded fear ....................................................................................... 9 

1.1.2. Persecution ................................................................................................ 10 

1.2. Membership of a particular social group ......................................................... 12 

2. The gradual acceptance of LGBT* individuals as refugees in domestic 

jurisprudence ............................................................................................................ 15 

3. The necessary clarification at the UN and European level ............................... 17 

3.1. UNHCR soft law on LGBT* asylum claims ................................................... 18 

3.2. EU legislation and case law on LGBT* asylum claims .................................. 21 

3.2.1. The birth of the Common European Asylum System ............................... 22 

3.2.2. EU instruments interpreting the refugee definition .................................. 24 

3.2.3. The Charter of Fundamental Rights ......................................................... 27 

3.2.4. Case law of the European Court of Justice on LGBT* refugees .............. 30 

 



  ii 

4. EU Member States and their legislation on LGBT* refugees .......................... 32 

4.1. Protection provided on the basis of sexual orientation .................................... 32 

4.2. Protection provided on the basis of gender identity ........................................ 33 

5. Back to reality ....................................................................................................... 33 

5.1. The CEAS as a way to keep people out ........................................................... 34 

5.2. Reluctance to provide refugee status to LGBT* individuals ........................... 36 

III. Difficulties experienced by LGBT* asylum-seekers in reception and detention 

centres ............................................................................................................................ 38 

1. Different types of violence .................................................................................... 40 

1.1. Psychological violence .................................................................................... 40 

1.2. Physical violence ............................................................................................. 41 

1.3. Sexual violence ................................................................................................ 41 

2. Mental health ........................................................................................................ 42 

3. Access to health care ............................................................................................. 43 

4. Factors that enhance the risks for LGBT* asylum-seekers .............................. 43 

4.1. Detained/housed together with individuals from their country/region of origin

 ................................................................................................................................ 44 

4.2. Lack of support ................................................................................................ 44 

4.3. Homo- and/or transphobic staff ....................................................................... 45 

4.4. The refugee crisis ............................................................................................. 45 

5. Translating the experiences of LGBT* asylum-seekers into human rights .... 46 

IV. Guidance offered to and obligations of Member States with regard to LGBT* 

asylum-seekers in reception and detention facilities ................................................. 51 

1. The protection of LGBT* refugees by UNCHR ................................................ 51 

1.1. Violence against LGBT* refugees as sexual and gender-based violence ... 51 

1.2. Difficulties experienced by LGBT* asylum-seekers and refugees as a 

separate issue ...................................................................................................... 52 

1.3. UNCHR tools to address the issue .............................................................. 55 

1.4. How the UNHCR documents can be useful in the EU context ................... 59 

 



  iii 

2. Obligations under EU law .................................................................................... 60 

2.1. Overview of the relevant provisions of the Recast Reception Conditions 

Directive ................................................................................................................. 61 

2.2. The meaning of ‘vulnerable persons’ and ‘special reception needs’ ............... 64 

2.3. Can LGBT* asylum-seekers benefit from the protection regime of the RRCD?

 ................................................................................................................................ 66 

2.3.1. Support for the qualification of LGBT* asylum-seekers as vulnerable ... 66 

2.3.2. The benefits of national legislation recognising LGBT* asylum-seekers as 

vulnerable ........................................................................................................... 69 

2.4. Will the protection regime really offer additional protection? ........................ 70 

V. Case study: LGBT* asylum-seekers in Belgium ................................................... 74 

1. The recognition of LGBT* individuals as refugees ........................................... 74 

2. The situation for LGBT* asylum-seekers in Belgian reception centres .......... 75 

2.1. Violence ........................................................................................................... 76 

2.1.1. Former initiatives ...................................................................................... 77 

2.1.2. Current situation ....................................................................................... 77 

2.1.3. New initiatives .......................................................................................... 80 

2.2. Mental health ................................................................................................... 81 

2.3. Access to health care for transgender individuals ........................................... 82 

3. Critical assessment of the situation ..................................................................... 82 

VI. Conclusion ............................................................................................................... 85 

BIBLIOGRAPHY ......................................................................................................... 88 

ANNEX I - Organisations and agencies contacted for the case study performed in 

chapter V of the dissertation ...................................................................................... 111 

ANNEX II – Email originally sent to the selected organisations and agencies ..... 116 

 
 
  


