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ABSTRACT

It was not until 1997, when the Trealy of Amsterdam amended the Treaty of Rome, that anti-
discrimination was included as a basic founding principle of the European Union. During 2000, three
important new measures to combat discrimination, based on Arficle 13 of the Treaty of Amsterdam, were
adopted by the Council of Ministers. As a result, we will have, for the first time, a comprehensive set of
anti-discrimination measures and a minimum standard of legal protection against discrimination that shall
apply across the EU. The three measures include Racial Equality Directive, Employment Directive and an

Action Program.

The Racial Equality Directive requires Member States to make discrimination on grounds of racial
or ethnic origin unlawful in the areas of employment, training, education, access to social security and
health care and access fo goods and services, including housing. The Directive specifically excludes
protectibn against discrimination on grounds of nationaiity, which is dealt with separately in the Treaty. The
Member States are required to implement the Directive by the year 2003 and are also free to infroduce

greater degrees of protection, in accordance with their individual legal and administrative traditions.

Article 13 of the Directive requires Member States to designate specialised bodies for the
promotion of equal reatment. The competences of these bodies include: providing independent
assistance to victims of discrimination in pursuing their complaints about discrimination, conducting
independent surveys concerning discrimination and publishing independent reports and making
recommendations on any issue relating to such discrimination. In the United Kingdom, the Netherlands,
[reland, Belgium and Sweden such bodies already exist, but their mandates vary. In the other EU Me;pber
States new institutions must be created or the existing institutions’ mandates must be modified in order to

make them in compliance with the Directive.

This thesis is a comparative study of the legal anti-discrimination frameworks and the specialised
bodies operating within them in the UK, the Netherlands and the treland. The primary scope of the thesis
is to highlight good practices of the existing specialised bodies in these three Member States as they could
paint into the right direction the creation of the specialised bodies in the other Member States. The
secondary scope of the thesis is to point out some weaknesses of the three bodies scrutinised, as the new
specialised bodies would benefit from avoiding. The first Chapter infroduces the Racial Equality Directive.
The second, third and the fourth Chapters respectfully examine the specialised bodies for the promoticn of
equal treatment in the UK, the Netherlands and Ireland. These three Chapters identify the strengths and
the weaknesses of the three badies scrutinized. Concluding Remarks offer a list of features of a model

specialised body that emerges from this study and some comments on an effective anti-discrimination law.
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INTRODUCTION

The European Union is inextricably linked to and characterised by the dynamics of global
exchanges between people and cultures, posing challenges to Europe’s traditional boundaries and
frontiers. Racial and ethnic discrimination, never totally efiminated in Europe, are resurfacing at this time
when European societies are becoming increasingly diverse as a result of continuous infra and exira
European migration. This is manifested by ethnic tensions, outbreaks of violent racism, persistent patterns

of direct and indirect discrimination and virulent xenophobia across Europe’.

Discrimination based on racial or ethnic origin may undermine the objective of developing the
European Union (EV) as an area of freedom, security and justice?, based on respect for diversity, which
implies equality, tolerance and non-discrimination. The Amsterdam Treaty, which amended the Treaty
establishing the Furopean Community and the Treaty on European Union, provides the European
institutions with considerable new powers fo act on discrimination®. The new Article 13 of the EC Treaty
empowers the European institutions to adopt legislative and other appropriate measures to combat
discrimination based on sex, racial or ethric origin, religion or belief, disability, age or sexual orientation?.
Preceding the Article 13, only the gender discrimination was addressed on the EC level by the two Council
Directives, the 1676 Directive® implementing the principle of equal freatment for men and women in the

field of employment and 1997 Directive® on the burden of proof in cases of discrimination based on sex.

Having regard to Article 13, the European Union (EU) adopted two directives conceming equal
treatment and anti-discrimination in the year 2000, namely the Council Directive implementing the principle

1 J. Niessen, The EU Racial Equality Directive: Completing the common market and renewing human rights commitments,
paper presented at the workshop Legal and institutional measures to fight racial discrimination in the labour market,
Vienna, May 2001, p.1 (Hereinafter Niessen, The EU Racial Equality Directive).

2 Clause 9 of the Preamble to the Council Directive 2000/437EC implementing the principle of equal treatment betweean
persons imespective of ethnic and racial origin referring to Article 29 of the Treaty on European Union (previous Article
K.1). .

3 ). Niessen, The further development of European Anti-discrimination Policies, in “The Starting Line and incorporation of
Racial Equality Directive into the national laws of the EU Member States and accession states’, Brussels/London, L.
Chopin and J. Niessen eds., 2001, p. 7 (Hereinafter Niessen, The European Anti-discrimination Policies).

4 Further amendments introduced by the Treaty of Amsterdam that grant additional powers to the European [nstitutions to
act on discrimination include: 1) the new Title IV in the EC Trealy providing a legal basis for the adoption of measures
promoting equal treatment between EU citizens and third-country nationals, {the inclusion of Title 1Y/ extends the scope of
the EC Treaty which may lead to a reinterpretation of Aticle 12 of the EC Treaty, which prohibits discrimination on the
basis of nationality); 2) Articie 137 providing a legal basis for action conceming employment conditions for third-country
nationals legally residing in Member States; 3) amendment fo the Treaty on European Union fo the effect that police and
judicial co-operation on criminal matters (within the framework of the third pillar) now include the prevention, and
combating, of racism (Adopted from Niessen, The European Anti-discrimination Policies, p. 7).

5 Council Directive 76/207/EEC of 9% February 1976, OJ L 001, 13/01/1994 p.484.

& Council Directive 97/80/EC of 2 August 1897, 04 [1998] L, 14/06/1998 p.89.




of equal treatment between persons irespective of ethnic and racial origin” and the Council Directive
establishing a general framework for employment equality®. The two Directives, together with the Council
Decision establishing a Community Action Programme to combat discrimination®, form “Article 13
package™?, a response to persistent discrimination and outbreaks of racist violence across the EU'M.
These instruments shall have an enormous and positive impact towards more effective prohibition of
discrimination in the EU and are invaluable tools for those who are involved in the fight against

discrimination and racism’2,

The Racial Equality Directive, to be implemented at national level by 19 July 2003, prohibits
racial discrimination in the areas of employment, education, social security, health care and access fo
goods and services and ensures that victims of discrimination shall have the right of redress in all Member
States. The Directive also requires Member States io designate a body or bodies for the promotion of
equal treatment® that will provide independent assistance to victims of discrimination on the grounds of
racial or ethnic origin in pursuing complaints'. Specialised bodies to combat racism and intolerance at
national level are crucial for the effective implementation of anti-discrimination legislation. In Belgium,
Ireland, the Netherlands, Sweden and the United Kingdom such bodies already exist but their mandates
vary. These Member States have gained considerable experience with these bodies that may be of use to
the Member States that have to establish them's.

The goal of this thesis s to examine and oompare'the practices of the Commission for Racial
Equality in the United Kingdom, the Equal Treatment Commission in the Netherlands and the Equality
Authority and the Office of the Director of Equality Investigations in Ireland. These specific specialised
bodies were chosen because legislation in the UK, the Netherlands and Ireland is more advanced than in
Belgium and Sweden, in the sense that racial discrimination is prohibited also in the field of services.
Therefore the specialised bodies’ mandates in these three countries extend further than the mandates of
the Centre of Equal Opporfunities and Opposition to Raciem in Belgium and the Ombudsman against
Ethnic Discrimination in Sweden. The scope of this comparative analysis is twofold — primarily to identify

7 Council Directive 2000/43/EC of 29t June 2000; OJ L 180, 19/07/2000 pp. 0022 - 0026 (Hereinafter the (EU) Raclal
Equality Directive or the Direcfive). ' R

8 Council Directive 2000/78/EC of 270 November 2000; OJ L 303, 02/12/2000 pp. 0016 - 0022.

% Council Decision 2000/750/EC of 27t November 2000; 04 L 303, 02/12/2000 pp. 0023 - 0028.

10 The first implementing measures taken under Article 13.

1 I this context it is important to note that in the year 2000, the Council of Europe adopted Protacol 12 to the European
Convention for the Protection of Human Rights and Fundamental Freedoms. The Protocol broadens the scope of
Convention's Article 14 that prohibits discrimination in the enjoyment of only those rights which are enumerated in the
Convention. It is another important instrument to combat racial discrimination in Europe and its ratification offers another
opportunity to put anti-discrimination and anti-racism on the national agendas of the EU Member States. (Adopted from
Niessen, The European Anti-discrimination Policies, p. 8).

12 Niessen, The European Anti-discrimination Policies p. 5.

13 Hereinafter the specialised bodies (to combat racism and intolerance).

14 The European Commission Web site: hitp:/fwww.coe.int

15 Niessen, The European Anti-discrimination Policies, p. 13.




features of these three bodies, considered as good practices, that may form a valuable heritage for the
other Member States in establishment of similar bodies and to a lesser extent to point out some
shortcomings of these bodies that the other Member States should avoid repeating. The first Chapter
nresents the distinctive features of the Racial Equality Directive. The second, third and fourth Chapters,
respectfully examine the British Commission for Racial Equality (CRE), the Dutch Equal Treatment
Commission (ETC) and the Irish Equality Authority (EA) and the Office of the Director of Equality
Investigations (ODEI). Concluding Remarks offer a list of features of a model specialised body that
emerges from this study and further, some comments on an effective anti-discrimination law. This thesis
does not aim to be exhaustive in respect of thorough examination of these specialised bodies’ practices,
but to highlight the most significant characteristics of thase practices, which could be of practical
assistance to the Member States that must institute bodies for the promotion of equal freatment in the near
future.

CHAPTER 1. THE EU RACIAL EQUALITY DIRECTIVE

The Racial Equality Directive has been adopted as response to rampant racial and ethnic
discrimination. 1t is a renewal of Europe’s human rights commitments'® in a globalising world, that
strategically lays the foundation for policies that value diversity'”. The aim of the Directive is to put in place
and maintain a common minimum leve! of protection and to apply the principle of equal treatment to
individuals irespective of their racial or ethnic origin's. The Directive legally came into force on 19% July
2000, and its implementation into the laws of the Member States before July 2003, is the beginning of the
design or amendment of national legislation against racial and ethnic discrimination. As a part of the

acquis communautaire, the Directive must also be incorporated into the laws of the Accession States.

Like all other European measures, and especially those requiring unanimity, the Directive is the
result of negotiations between the Member States and therefore a compromise. It is possible that
individual governments would be willing to apply —in general or on specific issues — higher standards than
those required by the Racial Equality Directive. The Arficle 6 of the Direcfive leaves that possibility
explicitly open®®. In only a limited number of Member States the transposition of the Directive will take only

minor adaptations of national legislation. In most Member States new legislation will have to be enacted,

16 Articte 6 of The Treaty on Europsan Union.

17 Niessen, The EU Racial Equality Directive, p. 2.

18 {, Chopin, Campaigning Against Racism and Xenophobia: from a legislative prospective at European fevel, Brussels,
European Network Against Racism (ENAR) ed., 1999, p. 10 (Hereinafter Chopin, Campaigning Against Racism).

18 P, Yy and |. Chopin, Introducion to “The Starting Line and incorporation of Racial Equality Directive into the national
laws of the EL) Member States and accession states”, Brussels/London, 1. Chopin and J.-Niessen eds., 2001, p. 6.
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or existing legisiation will require major changes in order to comply with the Directive?. Therefore Member
States can profit from consultation and co-operation among each other and at the EU level. This would
further aid the adoption of national anti-discrimination legislation which would offer the same minimum

protection in each and every Member State?'.

In order to understand more thoroughly the importance of the EU Racial Equality Directive we
shall examine its precise termsZ. One of the great merits of the Directive is thet it gives a definition of
discrimination based on racial or ethnic origin. Article 2 defines not only direct discrimination, but also
indirect discrimination while stating that the principle of equal treatment shall mean absence of the either
type of discrimination. Article 2.2 (a) reads, ‘direct discrimination shall be taken to occur where one person
is freated less favourably than another is, has been or would be freafed in a comparable situation on
grounds of racial or ethnic origin’. Articie 2.2 (b) reads, ‘indirect discrimination shall be taken to occur
where an apparently neutral provision, criterion or practice would put persons of a racial or ethnic origin at
a particular disadvantage compared with other persons, unless that provision, criterion or provision is
objectively justified by a legitimate aim and a means of achieving that aim are appropriate and necessary'.
While five out of the Member States have defined in their legislation direct and indirect discrimination that
is similar to the definitions given by the Directive?®, some of the remaining Member States have stated that
the absence of a European definition was a reason for the absence of a legal definition of these terms on
the national level2. Article 2.2 certainly provides a clear standard for those Member States. Article 2.3
states that discrimination shall include harassment and provides a relatively broad definition of it. In
particular, harassment occurs where either this is the intent or the effect of the behaviour in question®.
Article 2.4 includes prohibition of ‘instruction to discriminate’. This most frequently aises in relation fo
employment placement agencies, where employers request agencies to send only workers of a particular
ethnic origin®. Victimization is not treated as a further category of discrimination, but under the provisions
on enforcement in the Article 9. it is defined as ‘adverse freatment or adverse consequence as a reaction
to a complaint or to proceedings aimed at enforcing compliance with the principle of equal freatment. As
shall be pointed out later, Article 8 of the Directive permits a shift in the burden of proof in cases alleging a

2 That was the outcome of a research camied out by the Migration Policy Group in Cooperation with the European
Monitoring Centre on Racism and Xenophobia. Project period May 1998 — January 2000. The second phase of the project
will be completed in 2001. (Adopted from Niessen, The EU Racial Equality Directive, p. 2).

% Njessen, The EU Racial Equality Directive, at p. 2.

22 Following are some distinct features of the Directive, and not a comprehensive analysis of its provisions and their
possible deficiencies since such an examination would be beyond the scope of this study.

2 Namely the UK, the Netherlands, Ireland, Spain and Sweden.

24 Niassen, The EU Racial Equality Directive, p. 3.

2 M. Bell, Meeting the Challenge? A comparison between the EU Racial Equality Directive and the Starting Line, in “The
Starting Line and incorporation of Racial Equality Directive into the national laws of the EU Member States and accession
states”, Brussels/London, I. Chopin and J. Niessen eds., 2001, p. 26 (Hereinafter Bell, Mesting the Challenge).

% |dem.




breach of the principle of equal treatment. However the text of the Directive does not clearly apply the

hurden of proof provisions to Arficle 9 on victimization?.

The personal scope of the Directive has two aspects, its application to third-couniry nationals and
its application to both natural and legal persons. European Union law varies in its effects between certain
provisions which only apply to cifizens of Member States?, and other provisions which apply to all persons
residing in the temitory of the EU%. This issue is especially salient in the context of laws against racial
discrimination, whare high proportions of the potential victims of such discrimination are also third-country
nationals®, The Racial Equality Directive follows a broad approach and applies to ‘alf persons™. While the
difference of treatment on the ground of racial or ethnic origin is absolutely prohibited, and therefore
applies to the third-country naticnals as well, Article 3.2 clearly states that the Directive ‘does not cover
difference of treatment based on nationality . The exclusion of rules regarding entry into 2 Member State,
and granting of the residence and work permit to the third-country nationals from the scope of the Directive
largely keeps in line with the existing case law of the Eurapean Court of Justice {ECJ)*2. Article 3.2 is best
understood as protecting differences in treatment in law that are finked to citizenship/residential status
from allegations of uniawful discrimination. The second aspect of the personal scope of the Direcfive is its
application to both natural and legal persons. Article 3.1 suggests that the Directive does apply generally
to legal and natural persons by virtue of the expression ‘this Directive shall apply to all persons'®. As is the
case with the definition of harassment, this provision accords a significant degree of latitude to the national

legislator in determining how implementing laws shall protect legal persons®.

Let us tum now to the material scope of the Directive. The EU is a body of limited powers?®, and
does not enjoy an unlimited competence to regulate discrimination. Therefore, the desire for an “all-

embracing” ban on discrimination must be balanced against the realiies of the EU's legal powers. Article

7 |dem, p 28.

28 Most notably a right to free movement.

2 Such as the right to equal treatment of women and men.

% Bell, Mesting the Challenge, p. 30.

7 Article 3.1 of Racial Equality Directive. The Preamble to the Directive provides further clarification of this statement in the
paragraph 3. While this Section of the Directive is not binding, it is highly persuasive evidence of the intended
interpretation of the Directive. European Court of Justice regularty attaches importance to the preambles in determining the
meaning of the EU legisiative provisions. One example is C-269/87, Commission v Council (peef labelling), judgement of 4
April 2000. (Adopted from Bell, Mesting the Challenge, p. 30).

32 For example, C-262/96, Siriil v Bundesanstalt fir Arbeit [1999] ECR 1-2685 and C-269/97, El-Yassini v Secretary of
State for the Home Department [1999] ECR |-1209 (Adopted from Bell, Meeting the Challengs, p. 30). Further, the Article
1.3 of the 1969 UN Intemationat Convention on the Elimination of All Forms of Racial Discrimination (ICERD) states that
nothing in the Convention ‘may be interpreted as affecting in any way the legal provisions of the States Parties concerning
nationality, citizenship or naturalization [and therefore the immigration palicies], provided that such provisions do riot
discriminate against any particular nationality’.

1 Regital 16 of the Directive further clarifies that ‘it is important fo protect all natural persons against discrimination on
grounds of racial or ethnic origin. Member states should also provide, where appropriate and in accordance with their
nafional traditions and practice, protection for legal persons where they suffer discrimination on grounds of the racial or
ethnic origins of their members' (Adopted from Bell, Meeting the Challenge, p.32).

 Bell, Meeting the Challenge, p. 32.

3 Article 5 of the Treaty establishing the European Community.




3.1 fists eight areas to which the Directive appiies: (a) conditions for access to employment, fo self-
employment and to occupation; (b) access to all types and to all levels of vocational guidance, vocational
fraining, advanced vocational training and retraining; (c) employment and working conditions; d)
membership of and involvement in an organization of workers or employers, or any o;ganizatidn whose
members caTy on a particular profession; (e) social protection, including social security and healthcare; (f)
social advantages; (g) education and (h) access to and supply of goods and services which are available
to the public. As we can see the Directive applies only to a closed list of areas, and therefore any
extension of its application will require future amendment®. The Racial Equality Directive also includes two
exceptions to the ban on discrimination in the above listed areas. The first exception regards genuine
occupational requirements¥” and is designed to provide for very specific circumstances where racial or
ethnic origin could be a legitimate consideration in employment®. The second exception regards positive
action®. The Directive permits, but does not oblige Member States to adopt positive actions schemes. The
experience of the EU Sex Equality Directive®® has already provided an indication of the scope of such

measures in employment.

Learning from the negative experience of the 1976 EU Sex Equality Dirsctive*! that did not specify
in detail mechanisms for its enforcement, nor the remedies to which victims of discrimination would be
entitled, the Racial Equality Directive puts emphasis on effective mechanisms for its enforcement. There
are three issues to be considered in the context of remedies and Directive’s enforcement: defence of
rights, burden of proof and sanctions®2. First, regarding defence of rights, Article 7 states that Member
States shall ensure that judicial and/or administrative enforcement procedures are available to all persons
concerned. In addition, associations, organizations and other legal entities (which have a legitimate
interest) may engage on behalf of or in support of the complaint (with plaintiffs approval) in any judicial
andior administrative procedures provided for the enforcement of the obligations under the Directive®.
Second, Article 8 is about the sharing of the burden of proof*. Member states have to ensure that persons

% Ball, Meeting the Challenge, p. 34.

37 Arficle 4 of the Racial Equality Directive.

3 For example, a project to improve awareness of breast cancer among women of Chinese ethnic origin might be more
effectively conducted by health professionals from within the Chinese ethnic commiunity (Adopted from Bell, Meeting the
Challengs, p. 38).

 Article 5 of the Racial Equality Directive.

4 The full name is Council Directive on the implementation of the principle of equal treatment for men and women as
regards access to employment, vocational training and promotion, and warking conditions. Council Directive 76207/EEC
of 9 February 1976, OJ L 039, 14/02/1976 pp. 0040 - 0042

4 Racial Equality Directive has built on and feamed from both positive and negative aspects and outcomes of the Sex
Equality Directive. In regard to principles, definitions and only in part implementation it was modelied on its predecessor
{Adopted from Chopin, Campaigning Against Racism, p.10}.

42 Bell, Meeting the Challengs, p.40. "

4 Niessen, The EU Racial Equality Directive, p. 3.

# Mr Niessen states that the standard set for the burden of proof is often emroneously referred to as a shift from plaintiff to
defendant. This is not commect. The plaintiff has to establish before & court or another competent authority facts from which
it may be presumed that there has been direct or indirect discrimination. It is then for the defendant to prove that no
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who consider themseives wronged can bring a case before a court or other compstent authority, The -
complainant should provide evidence of discrimination as to establish prima facie case of discrimination It
shall be for the respondent to prove that there has been no breach of the principle of equat freatment.
Article 8.3 emphasizes that this principle doss not apply to criminal procedures. Third, regarding sanctions,
Article 15 obliges Member States to lay down rules on (pecuniary and non-pecuniary) sanctions and
ensure that they are applied and are effective, proportionate and dissuasive®.

Finally, the Racial Equality Directive prescribes mechanisms through which its implementation
shall be controlled. The primary focus wil naturally be on the “bodies for the promotion of equal freatment”
required in Article 13. Secondly, the European Commission retains its oversight role, reinforced by a

periadic reporting obligation®s. The Member States must provide the Commission with all the information E
necessary for the Commission to draw up a report fo the European Parliament and the Council on the ‘
appfication of the Directive”. The Commission's report shall take info account the views of the European
Monitoring Cenftre on Racism and Xenaphobia (EUMC)*, the social partners and relevant non-
governmental organizations. The first report is due in July 2005 and thereafter every five years. The
reports may lead to revisions and updates of the Directive®,

We shall now ook at Article 13 that provides for the establishment of bodies for the promotion of

equal freatment in some more detail, as to understand what the Directive prescribes before we proceed fo |
examine how the British CRE, the Dutch ETC and the Irish EA and ODEI, specialised bodies scrutinised
by this study meet the standards set by the Directive. No later than mid July 2003, Member States must
designate a body or bodies for the promation of equal treatment without discrimination on the grounds of
racial and ethnic origin. Article 13 states that these bodies may form part of agencies charged at national
level with the defence of human rights or the safeguard of individuais’ rights. The mandate of these bodies
must include providing assistance to victims of discrimination, conducting indspendent surveys, publishing
independent reports and making recommendations on any issue related to discrimination on the grounds
of racial or ethnic origin. As the term ‘inciude’ suggest, Member States are free to give a broader mandate
to such bodies. This is very important to keep in mind bacause Article 13 is rather general as to allow the
Member States, in respect of the principle of subsidiarity, sufficient discretion to implement it in
accordance with the national legal orders,

discrimination has taken place. It is therefore better to speak of sharing of the burden of proof (Adopted from Niessen, The
EU Raciat Equality Directive, pp. 34). ' :
* Niessen, The EU Racial Equality Directive, p.3. !
% Bell, Meeting the Challenge, p.46.

4 Article 17 of the Racial Equality Directive.

“ EUMC was established in 1997, with the headquarters in Vienna. its prime objective is to provide the Community and its b
Member States with objective, reliable and tomparable data at European level on the phenomena of racism, xenophobia ;
and anti-Semitism in order to help them when they take meastres or formulate courses of action within their respective
sphares of competence {Article 2 of the Council Regulation (Ec) No 1035/97 of 2 June 1997 establishing European
Monitoring Centre on Racism and Xenophoabia),

* Bell, Meeting the Challenge, p. 3.




Experiencss of the British CRE, the Dutch ETC and the Irish EA and the ODEI in different lega

contexts with such issues as indirect discrimination, the sharing of the burden of proof, the collection of

information, complaint procedures and the balance between judicial action and conciliation procedures,
* may prove avaluable asset for the establishment of specialised bodies in the other Member States. It is on
this premise that the present thesis embarks to comparatively examine the bodies for the promotion of
equal treatment in the UK, the Netherlands and Ireland.

CHAPTER 2. THE COMMISSION FOR RACIAL EQUALITY IN THE UK

It is generally accepted that the United Kingdom has one of the most advanced institutional
frameworks to combat racism and discrimination0, This chapler addresses the role of the Commission of
Racial Equality in that framework. The first part gives an overview of the civil and administrative body of
law concerning racial discrimination. The second part presents the CRE duties, powers and pracfices. The
third part offers an evaluation of particularly positive aspects of the CRE practice in the light of providing
examples of good practices for the new specialised bodies. An additional item addressed in the third part
includes the main weaknesses of the Great Britain's anti-discrimination law as they make a strong impact
on the CRE practice. Case Law is an integral element of this Chapter as it serves the scope fo illustrate

points made.
2.1. THE RACE RELATIONS ACT

The UK legislation specifically conceming racism in the civil and administrative spheres is 1976
Race Relations Act5'. It is considered one of the most comprehensive pieces of legislation dealing
specifically with racial discrimination®2. The Act repealed the Race Relations Acts of 1965 and 1968%, and
applies in England, Wales and Scotland (Great Britain). Legislation applying in Northem Ireland, Race
Relations {Northern Ireland) Order 1997, is this Act's almost identical counterpart. However there are
some significant differences between the two pieces of legislation. The Order also prohibits discrimination

on the ground of religious believes and identifies Irish Travellers as a racial group for the purposes of the

5 The European Commission against Racism and Intolerance {(ECRY), First Report on the United Kingdom (adopted on gt
March 1998 and made public on 25t January), p.2 (Hereinafter ECRI First Report on the UK).

51 Hereinafter referred to as the Act or RRA,

52 ECRI First Report on the UK, p.4.

5 Guide To The RRA, The United Xingdom Home Office Web site: http:/iwww. homeoffice.gov.ukiraceact.htm. To the
extent that principles have been taken over from those previous Acts, judicial decisions on the inferpretation and
application of thoss Acts are still relevant to the legislation curmently in force (Adopted from The United Kingdom, in LEGAL
MEASURES TO COMBAT RAGISM AND INTOLERANCE IN THE MEMBER STATES OF THE COUNCIL OF EUROPE, Report
prepared by the Swiss Institute of Comparative Law, Lausanne for European Commission against Racism and Intolerance,
Strasbourg, 1998, p.520).
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Order. Further, in the Order, public order and safety are two additional grounds for exemption from
prohibition of racial discrimination in addition to the ones already enshrined in the RRA. Finally, while the
Act established Commission for Racial Equality, the Order established Commission for Racial Equality for
Norther Ireland, which in 1988 became integrated in the Commission for Racial Equality for Northern
Ireland instituted by the Northern Ireland Act of 188854, '

The RRA makes discrimination on the grounds of colour, race, nationality (including citizenship) or
ethnic or national origin, unlawful in employment, training and related matters, in education, in the
provision of goods, faciliies and services, and in the disposal and management of premises. The Act
applies both in pubiic and private sectors. It gives individuals the right of direct access to the Civil Courts
and Industrial Tribunals for legal remedies for unlawful discrimination. The act offers an interpretation of
the ferm race, but this issue is dealt with at greater length later in this Chapter. The Act covers direct
discrimination, indirect discrimination and victimization. While the definitions of direct discrimination and
vicimization are similar to those of the Directive, the definition of indirect discrimination is worded
differently®. Racial harassment is also prohibited in any of the areas covered by the Act. Outside of these
areas racial violence and harassment are criminal offences under 1998 Crime and Disorder Act. The Act
does not cover incitement to racial haired, which is criminalized by the 1986 Public Order Act™. Provisions
specifically concerning racism in the criminal law are beyond the scope of this thesis, but shall be referred
to where relevant to the present topic Although the Act does not allow affrmative action it permits certain
forms of positive action by training bodies, by employers and by trade unions, in order to prevent
discrimination or overcome past discrimination. In addition to the exceptions to the application of the Act,
regarding fields of education, employment and goods, facilities and services, the Act provides for some
general exceptions in relation to all the provisions of the Act. These concern the areas of charity activities,
sport, special needs of racial groups in regard to education, training or weifare and education or training of

persons not ordinarily resident in the Great Britain®’.

Specific provisions of the Act of major relevance for the topic of this thesis, namely those treating

the burden of proof and the meaning of the term race’ are discussed in detail further down.

54 B, Cohen, United Kingdom, in RESEARCH ON NATIONAL AND EUROPEAN LEGISLATION COMBATING RACISM, Joint
Project of The Migration Policy Group and The European Monitoring Centre on Racism & Xenophobia (EUMC), May 1999
-January 2000, p.2 (Hereinafter Cohen, The UK Legislation Combating Racism).

55 RRA, Section 1{1)(b) reads 'A person discriminates against another ... if he applies fo that other requirement or
condition which he applies or would apply equally fo persons not of the same racial group as that other but - (i) which is
stich that the proportion of persons of the same racial group as that other who can comply with it js considerably smaller
than the proportion of persons not of that racial group who can comply with it and (i) which he cannot show fo be justifiable
irrespective of the colour, race nationality or ethnic or nationa origins of the person to whom it is applied; and {iii) which is
fo the detriment of that other because he cannot comply with it.

56 The RRA; Your Rights, The United Kingdom Home Office Web site: hitp://www.homeoffice.gov.ukiraceact htm,

57 Idem.
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2.1.1. THE RACE RELATIONS (AMENDMENT) ACT 2000

The Race Relations (Amendment) Act 2000 (the 2000 Act) came into force on 2" April 2001. The
new Act amends RRA and strengthens its application to public authorities in several important ways®: (a)
it extends the scope of the RRA to cover areas that were previously excluded, and makes it unlawful for
public authorities to discriminate on racial grounds in carrying out any of their functions; (b) it places a
general statutory duty® on a wide range of public authorities®! to promote racial equality and prevent racial
discrimination; (¢} it gives the Home Secretary the power to make Orders imposing specific duties on all or
some public authorities bound by the general dufy® these specific duties wilt be enforceable by the
Commission for Racial Equality, serving compliance notices, backed up by court orders, if necessary and
(d) it gives the Commission for Racial Equality powers to issue statutory Codes of Practice, providing
practical guidance to public authorities on how to fulfil both their general and specific duties to promots

racial equality.

Like the Human Rights Act 1998%, the new Act defines public authority widely — anyone whose
work involves functions of a public nature. Thus the 2000 Act applies also to any private or voluntary
agency carying out any public functions. The main exemptions to the 2000 Act are: parfiamentary
functions, judicial proceedings, functions of the security services, decisions not to prosecute and certain

immigration and nationality functions, where it will remain lawful to discriminate on grounds of nationality or

s The General Duty to Promote Racial Equality: Guidance for public Authorities on their obligations under the Race
Relations (Amendment) Act 2000, Commission for Racial Equality publication, April 2001, p.5 (Hereinafter The General
Duty to Promote Racial Equality).

$ While the RRA outlawed discrimination by public authorities in relation to their smployment practices and their activities
in the areas of education, housing and the provision of goods, facilities and servicas, the new Act outlaws discimination in
cammying out any of public authorities’ functions. For the first time the full force of the RRA shall apply to these authorities
(Adopted from The Race Relations (Amendment) Act 2000: Strengthening the Race Relations Act, Commission for Racial
Equality publication, December 2000, p.3).

 The Act replaces Section 71 of the RRA with a new general duty. This requires the public authorities tisted in the
Schedule 1 to the Act to have due regard to the need to eliminate unlawful discrimination and promote equality of
opportunity and good race relations in carrying their functions. This duty differs from the duty under Section 71 of the RRA,
which it replaces in tha sense that it is enforceable (Adopted from The Race Relations {Amendmenf} Act 2000:
Strengthening the Race Relations Act, Commission for Racial Equality publication, December 2000, p.4).

st Public authorities subject to the general duty, as listed in schedule 1A to the Amended RRA: Ministers of the Crown and
govemment departments, Scottish Administration, National Assembly for Wales, Armed Forces, National Health Service
{NHS), Lacal govemment, Educational and Hausing bodies and Police. There is also an extensive list of public authorities
proposed for addition to schedule 1A.

82 Seottish Ministers can impose specific duties on devolved authorities.

% 1998 Human Rights Act implemented on the 2~ October 2000, gives further effect in domestic law fo the rights and
freedoms set out in the European Convention on Husman Rights (ECHR). On the one hand, the Act requires all legislation
fo be interpreted as far as possible in a way which is compatible with the ECHR. On the other hand, the Act makes it
unlawful for the public authorities to act in a way which is incompatible with the rights set out in the ECHR (Adopted from
the Second ECRI Report on the United Kingdom {adopted on 16% June 2000 and made public on 3 Aprit 2001), pp. 1-2).
In the Human Rights Act 'the Convention rights’ include Articles 2 to 12 and 14 of the Convention, Articles 1 to 3 of the
First Protocol and Articles 1 and 2 of the Sixth Protocol, as read with Articles 16 to 18 of the Convention (Article 1.1 of the
Human Rights Act 1998).
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athnic or national origin — but not race or colours. This radical piece of legislation was enacted in
response® to the Stephen Lawrence Inquiry Report (the Inquiry Report), published in February 1999%.
While the Inquiry was concerned primarily with policing, the Inquiry Report made it clear that few

institutions in the UK had room for complacency. The Inquiry Report put forward a definition of ‘institutional
racism’® that could be applied to any institution as well as seventy wide-fanging recommendations for
improving the handling of racial crime® One of the recommendations reads: it is incumbent upon every
instifution to examine their policies and the oufcome of their policies and practices to guard against
disadvantaging against any Section of communities®. The new positive duty on public authorities to

promote racial equality gives statutory force fo this Inquiry’s recommendation.

in the long term, the new positive duty on public authorities may be the most significant aspect of
the amended RRA, because it gives statutory force to the imperative of tackling institutional racism.

2.2. THE COMMISSION FOR RACIAL EQUALITY

~ Now that we have an overall picture of the 1978 RRA as amended by the 2000 Act let us take a
closer look at the RRA provisions regarding the CRE. The Commission for Racial Equality (CRE} is
established by Part VII, Section 43 and Schedule 1 of RRA. Itis a corporate body that the Act specifies as
not being a government department or part of government departments. It must have between eight and
fifteen members, who are appointed by the Home Secretary {Minister of Interior). The headquarters of the

CRE is in London, but it maintains five regional offices, one in Scotland, one in Wales and three in

'England™. The CRE presently employs 216 staff and was reorganised in 1994 into three principal

divisions: equality assurance (including employment in the public and private sectors, local government

8 The Race Relations (Amendment) Act 2000: Strengthening the Race Relations Act, Commission for Racial Equality
publication, December 2000, p.2 (Hereinafter Strengthening the Race Relations Act}).

& Recommendations of CRE in its third review of the RRA have also served as a catalyst for much needed change.

8 The Inquiry Report is a result of Home Secretary judicial inquiry into the death of Stephen Lawrence, a young African
student who was murdered in Greenwich in 1993, The terms of reference of the Inquiry were ‘to enquire into the matters
arising from Stephen Lawrence’s death, in order particularly to identify the lessons to be leamed for the investigation and
prosecution of racially motivated crimes’. The Inquiry Report found that ‘institutional racisry’ played a part in the flawed
investigation by the Metropolitan Police Service of the murder of Stephen Lawrence, notably in the freatment of the family
of the victim, in the failure of officers to recognise the murder as a racially motivated crime and in the lack of urgency and
commitment in some areas of the investigation (Adopted from the ECRI Second Report on the United Kingdom (adopted
on 164 June 2000 and made public on 3 April 2001), p.2).

& Institutional racism is ‘the collective failure of an organization to provide an appropriate and professional senvice fo
people because of their colour, culture or ethnic origin. it can be seen in processes, attitudes and behaviour which amount
to discrimination through unwitting prejudice, ignorance, thoughtlessness, and racist stereotyping which disadvantage
minority ethnic people’. The Stephen Lawrence Inquiry, Report of an Inquiry by Sir William Macpherson of Cluny, February
1998, Paragraph 6.34.

% The Home Secretary has produced an Action Plan in 1999 in response fo these recommendations and established a
Steering Group for the oversight of this Plan. The Second Annual Report on Progress of Home Secretary’s Action Plan
has been published in February 2001.

% The Stephen Lawrence Inquiry, Report of an Inquiry by Sir William Macpherson of Cluny, February 1999, Paragraph
46.27.

70 Edinburgh, Cardiff, Bimingham, Manchester and Leeds.
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services, criminal justice and immigration); law enforcement (including complaints, assistance to
complaints and formal investigations) and corporate standards (administrative and planning functions)’!.
The Commission is funded by an annual grant from the Home Office (Ministry of Interior)’2, but works
independently of govemment’®. The CRE budget has increased gradually, from 14,825,000 in 1998/99 to
16,420,000 in 1999/2000 and further to 19,852,000 in 2000/01. The CRE has a number of statutory duties
and powers, which | have grouped under the following headings.

2.2.1. PROMOTION OF RACIAL EQUALITY AND REVIEW OF THE RRA

The duties of the CRE are listed in the RRA Section 43 (1) and they include: (a) work towards
elimination of discrimination; (b) promotion of equality of opportunity, and good relations, between persons
of different racial groups; and (c) keeping under review the working of the RRA and drawing up proposals

for its amendments.

The first two of these duties are essentially of promotional and preventive nature. To the ends of
their fuffilment, the CRE is accorded certain powers. Section 45 RRA allows the CRE to underiake
research and to engage in educational activities. In addition, the CRE may provide financial and other
assistance to third parties who wish to engage in research and education. In the same vain, Section 44
RRA empowers the CRE to accord financial assistance fo other organizations ‘concemned with the
promotion of equality of opportunity, and good relations, between persons of different racial groups™. in
fact, the CRE spends several million pounds every year funding Racial Equality Councils {RECs), a

network of voluntary associations of persons interested in race relations”.

Fields in which the CRE exercises its preventive duties are many and range from secondary

schoot education™ to small enterprises”. Forms of the exercise of these duties are in the same fashion

" The United Kingdom, in LEGAL MEASURES TO COMBAT RACISM AND INTOLERANCE IN THE MEMBER STATES OF THE
COUNCIL OF EUROPE, Report prepared by the Swiss Institute of Comparative Law, Lausanne for European Commission
against Racism and Intolerance, Strasbourg, 1998, p.530 (Hereinafter The Swiss Institute Report — the UK).

72 Data for the years 1998/99 and 1999/2000 obtained from REPORT SUBMITTED BY THE UNITED KINGDOM PURSUANT TO
ARTICLE 25 OF THE ERAMEWORK CONVENTION FOR THE PROTECTION OF NATIONAL MINORITIES, Rart Il, CRE, p. 3. Data
for year 2000/01 obtained at the presentation regarding CRE practice delivered by Mr. Gurbux Singh, CRE Chainman, at
Workshop: Legal and Institutional Measures to Fight Racial Discrimination (The Cases of Belgium, Ireland, the
Netherlands, Sweden and the UK), held in Vienna from 174 to 18t May 2001, organised by European Centre for Social
Welfare Policy and Research, affiliated to the United Nations.

73 The Swiss Institute Report — the UK, p. 530,

74 |dem.

75 In the fiscal year 1999/2000 the CRE's financial assistance to 100 RECs around the couniry amounted to £4,321,000.
CRE funding relates to salaries and pensions of Racial Equality Officers employed in RECs. In addition, RECs recsive
funding from local authorities and private sector to cover project aid and administrative costs (Adopted from the Annual
Report of the CRE ~ January 1999/March 2000, p. 55).

76 |n November 1999, the CRE published the first national standard for racial equelity in schools in England and Wales,
Leaming for Afl, that provides a framework within which schools can plan for and mainstream racial equality in their work.
(Adopted from the Annuat Report of the CRE — January 1999/March 2000, p. 17).
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numerous™. Among numerous successful initiafives of the CRE for the iradiation of discrimination one
that stands out is the Leadership Challenge. It targets leaders in public, private and voluntary sectors,
inviting them to make personal commitment to promote racial equality, both in their own organizations and
more widely throughout their sector. Signatories gain access to advice and support from the CRE in the
form of the Leadership Challenge network, where they are instructed on how to create and successfully
implement corporate racial equality action plans™. This parficular initiative is a result of CRE's experience
that the pace and quality of progress in anti-discrimination struggle are manifestly determined by the
degree of commitment at the top of an organization and further by efficient communication of the need to

eliminate discriminatory attitudes to staff at all levels.

On a different level, Section 47 of the RRA empowers the CRE to issue Codes of Practice for the
glimination of discrimination and the promotion of equality of oppartunity in the fields covered by the
RRA®. As regards the legal value of the codes issued, subsection 47(10) provides that:

“A failure on the part of any person to observe any provision of a code of practice shall not of
itself render him liable to any proceedings; but in any proceedings under this Act before an
industrial tribunal, a county court, or in Scotland, a sheriff court, any code of praciice issued
under this Section shall be admissible in evidence and if any provision of such a code appears to
the tribunal or the court to be relevant to any question arising in the proceadings it shalf be taken
into account into dsterrnining that quastion”.

The CRE has in fact issued seven Codes of Practice for the Elimination of Racial Discrimination
and Promotion of Equality of Opportunity to date. Areas addressed include: employment®!, rented and
non-rented housing, education, maternity and primary health care services.

The third duty of the CRE requires it to keep the working of the Act under review and ‘when
required by the Secretary of State or otherwise think it necessary' to submit the proposals for its
amendment. So far CRE has made three reviews of the Act. In fulfitiing this duty, the CRE has made three
reviews of the Act so far. The first review, in 1985, never even received a reply and the second one, in
1992, was comprehensively rejected after a two-year delay. The CRE’s third review, presented in 1998,
and reinforced by the recommendations of the Stephen Lawrence Inquiry Report, resulted in the
government introducing a race Relations (Amendment) Act in the House of Lords in 1999%2. Among broad

7 Speedy Seff Drive Limited, like many other small firms in the north of England and efsewhere, adopted an equal
opportunities policy, with the CRE guidance. The company’s policy includes monitoring of car renial requests, to identify
any discriminatory patterns. (Adopted from the Annual Report of the CRE - January 1999/ March 2600, p. 23).

78 They range from drafting and publication of Codes of Practice for the specific service providers to on the road shows for
the promotion of the naw 2000 Act.

7% The Annual Report of the CRE, 1999/2000, p.16.

# These Codes must be approved by the Home Secretary and are thereafter subject to annulment by a resolution of either
House of Parliament.

#1 |ndustrial tribunals often refer to the employment Code of Practice when granting refief in the form of a recommendation
addressed to the respondant. It is thus recommended that the respondent implement the Code {Adopted from The Swiss
Institute Report — the UK, p.531.

&2 S, Parsons, CRE Chief Executive, Preface to the Annual Report of the CRE, 1999/2000, p.4.
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ranging proposals for amendment to the Act?, the review included the following two proposals: affirming
the right of every person not to be discriminated against on racial grounds by any public body and a new
duty on public authorities to promote racial equality: When the bill was announced in the Queen’s speech
in November 1999, the CRE realised that the proposed extension to the RRA did not include indirect
discrimination. The CRE joined forces with ethnic minority and community organizations in an *Act Against
Racism’ campaign to mobilise support for a stronger bill and succeeded in persuading the government to
reconsider the legislation. The CRE took a leading role in briefing members of the House of Lords on this
issue®. By the time the bill reached the House of Cammons the govemnment had also agreed to include in
the bill not only indirect discrimination prohibition but also an enforceable positive duty on public authorities
to promote racial equality, for which the CRE had long been arguing. As the bill continued its passage in
parliament the CRE was optimistic that, with its two-pronged approach - the outlawing of discrimination
and obligations to promote equality — it could provide the legislative means to achieve real and significant
change throughout British society®s. On the 2 April, 2001 the 2000 Act came into force. The fact that it
outlaws both direct and indirect racial discrimination in pubtic functions not previously covered by the RRA,
and in addition imposes an enforceable duty to promote racial equality on number of those functions,

makes the Act an advanced piece of race relations legislation.

Besides duties of the CRE listed in Section 43, Section 45 requires CRE to deliver annual reports
‘including general survey of developments, during the period to which it relales, in respect of matters
falling within the scope of the Commission’s functions’. CRE reports highlight also significant cases that
have come before the Courts or Industial Tribunals and set out the most important findings and

recommendations arising in connection with Commission’s formal investigations.
2.2.1.1. INNOVATIVE APPROACH TO FULFILMENT OF THE STATUTORY DUTIES

Broad scope of the CRE preventive duties gives the CRE the possibility to interpret them in such
a way as to address efficiently current issues in the equal freatment field. As a resuit the CRE has
introduced some innovative approaches in its work aimed towards elimination of racial discrimination. The
CRE involvement with immigration legislation on the national level and anti-discrimination legislation on

the EU level are described below as to illustrate these innovative approaches.

In both of its reports on the UK, ECRI was concerned that the frequent changes in immigration

and asylum policies designed to increasingly deter these categories of persons from coming to the UK

8 [ncluding broadening of the RRA scope and enhancing the powers of the CRE and Employment Tribunals (Adopted
from REPORT SUBMITTED BY THE UNITED KINGDOM PURSUANT TO ARTICLE 25 OF THE FRAMEWORK CONVENTION FOR
THE PROTECTION OF NATIONAL MINORITIES, p.3).

% Annual Report of the CRE, 1999/2000, p.29.

& |dem.
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have played a fundamental role in reinforcing aftitudes of hostility and suspicion towards members of
minority groups®. Particutar concern was expressed in relation to Section 8 of the 1998 Asylum and
Immigration Act®”, which makes it a criminal offence for employers to take an employee whose immigration
status prevents them from working in the UK. ECRI noted that there was arisk that these provision could
lead to the development of a perception that employment of any person who might be an immigrant is per
se problematic and therefore to an increased likelihood of racial discrimination at point of recruitment®.
ECRI urged the government to take all possible measures to make sure that this is actually avoided.

Although recognising potential abuss, the British authorifies maintained that this provision is a useful tool

against unscrupulous and exploitative employers®.

Although the duties and powers ascribed fo the CRE by the RRA fall short of the review of
immigration legislation®, the CRE has used its authority as to lobby along the lines of the ECRI Reports
recommending measures that would circumcise abuse and malpractice in regard to the Section 8 of the
Immigration and Asylum Act. During the drafting of the new 1999 Immigration and Asylum Act, the CRE
submitted written evidence to the House of Commons Special Standing Committee on the Immigration and
Asylum Act, and subsequently brisfed MPs in relations to those provisions that were seen as likely to have
negative impact on racial equality by leading to prejudice on grounds of race, nationality or refigion. Finally,
the CRE was invited by the Home Office to develop alterative proposals to the employer’s sanctions in
Section 8 of the 1996 Immigration and Asylum Act®. Although the result of those proposals does not
match fully CRE’s call to repeal the Section 8, the Immigration and Asylum Act 1899 includes a proposal
for a statutory Code of Practice to provide guidance to employers in the avoidance of racial discrimination
when securing the defence under Section 8. Given the CRE's practice with draffing statutory Codes of
Practice and the new powers ascribed to it by the 2000 Act, namely drafting of Codes of Practice for the

public authorities fuffiling their general and specific duties regarding promotion of racial equality, this

% Second ECRI Report on the United Kingdom (adopted on 16h June 2000 and made public on 3 April 2001), p.10
(Hereinafter ECRI Second Report on the UK).

57 Section 8 remained identical in the new 1999 Immigration and Asylum Act therefore is relevant to discuss in this context.
88 ECRI First Report on the UK, p. 11.

& [dem. :
% This is logical for two reasons. First of all the immigration legisiation is wholly based on the principle of distinction among

peopte on the basis of their citizenship, and intervention with this basic principle would in a way render nuli the whole body
of immigration law. Second, this basic principle of immigration aw is recognised in the intemational law of human rights as
the one to which non-discrimination on the ground of nationality/citizenship does not apply. Article 1.3 of the intemational
Convention on the Elimination of All forms of Racial Discrimination reads ‘Nothing in this Convention may be inferprefed as
affecting in any way the legal provisions of States Parties concerning nationality, citizenship or nafuralisation, provided that
stich provisions do not discriminate against any particular nationality’. In Article 3.2 the Racial Equality Directive contains
the same principle, but goes even further by stating that it does not cover "any treatment which arises from the legal status
of the third-country nationals and stateless persons’ by a Member state ether. As these two authoritative sources best
exemplify differential treatment on the grounds of nationality in the immigration law is interationally accepted. As in
intemational, this is also the case in national law, therefore it's not suprising that RRA stands on the same level of the
Immigration and Asylum Act without interfering with it, nor granting RRA duties or powers to do so.

9t Annual Report of the CRE, 1998/2000, p.30.




proposal shall most probably result in the CRE drafting statutory Code of Practice regarding Section 8 of
the 1999 Asylurm and Immigration Act.

Second illustration of the CRE innovative approach to elimination of raciat discrimination regards
the fact that it has been at the forsfront of efforts to introduce & legal right not to be discriminated against
in all 15 Member States of the EU. Article 13 of the Treaty of Amsterdam provided the EU with the legal
basis for the first time to take action to combat discrimination on the grounds of racial or ethnic origin,
religion or belief, disability, age or sexual orientation. Article 13 is imptemented by coming into force of the
two new Directives, first on the Racial Equality and the second on the Equality of Opportunity. CRE

pressed for the ratification of the Directives by the British government intensively*2.

2.2.1.2. WORKING IN PARTNERSHIP

In spite of its authority both on national and international level and comprehensiveness of the
legal framework within which it operates the CRE cannot succeed alone in elimination of racial
discrimination. For this reason the CRE's vision is to work in partnership with individuals and
otganizations for a fair and a just society which values diversity’®. The CRE’s coordination and joint
action with different agencies in execution of its duties has come to be recognised as essential in
effective tackling of racial discrimination®. In her preface to the 1999/2000 CRE Annual Report, Susie
Parsons, the CRE Chief Executive, has stressed that a major Itheme in the CRE's work in this period has
been the strong partnerships the CRE has forged with the Equal Opporiunities Commission, Equalities
Commission Northern ireland and Disability Rights Council®s (now superseded by the Disability Rights
Commissien). The most significant example of this cooperation regards the development of ‘one-stop
shops’, joint representation units dealing with race, sex and disability discrimination. These units would
both focus scarce specialist resources more effectively and enable muttiple discrimination cases fo be
handled better®. Further example concerns publication of Equal Opportunities is Your Business Too, a
first document offering joined-up’ advice for the businesses on the three equality issues presently

covered by anti-discrimination legislation. Yet another example regards a new joint project launched with

%2 |t should be noted that although the UK race relations law provided a partiat model for the Racial Equality Directive, the
RRA must be amended to bring in line with the Directive. Possible changes to existing race relations legistation to comply
with the Directive include also: incorporation of the new, wider definition of indirect discrimination - which is simifar to the
definition which the CRE proposed in its praposals for reform of the RRA, incorporation of the shift in the burden of proof
once a prima facie case is established - which the CRE has already recommended in its proposals for reform of RRA and
removal of any exceptions that are not permitted in the Directive, or define more restrictively the exceptions which in the
Directive are permitted in very limited, spesific circumstances only, for example the exception for genuine occupational
qualification in UK laws must be much tighter (Adopted from The European Union, The Race Directive , the CRE Web site:
hitp:/fwww.cre.gov.uk, ).

3 Commission for Racial Equality's Mapping Exercise serving the purpose of formation of RAXEN, EUMC Network, 28%
February 2001 (Hereinafter The UK Mapping Exercise).

%4 R, Oakley, United Kingdom, in Racial Violence and Harassment in Europe, Strasburg 1992, p.20.

% The Annual Report of the CRE, 1999/2000,p. 5.

% idem, p. 11.




local authorities that establishes a generic equality standard covering race, sex and disability that should

ha applied by them®.

Further evidence of the CRE’s commitment to fight racism in partnership comes from the CRE'’s
wellestablished collaboration with racial equality councils (RECs), voluntary anti-discrimination
organizations operating on at regional and local levels. One example of this partnership regards the
publication of Racial Equality Matters — An Agenda for the Scoftish Parfiament, produced by Scottish
RECs and the CRE. The publication has been very influential in focusing the attention of the Scottish
Parliament on racial equality. During 1999/2000, the Home Office provided a special funding allocation to
the CRE for an important development programme improve the work of RECs and its collaboration with
them. The Regional Racial Equality Development Programme focused on developing and sfrengthening
of the network of 102 RECs around the couniry and has already had notable success in the first year of

operation.

The CRE is concerned to provide effective support for RECs as to help them deliver high quality
service. In 2000 CRE launched core standards for RECs. By April 2003, following a three-year training
programme, all RECs will have to demonstrate their competence in each of the twenty CRE core
standards. Through this work, RECs will be in a position to meet the demands of a quality agenda set by

the government for local authorities.

RECs also play an important role in dealing with racial incidents. RECs are part of muiti ~agency
panels involving close cooperation at local level between the police, local authority housing, education
and sociai services departments, the Crown Prosecution Service and the RECs, as a way to develop an
effective response fo racial incidents®. This muiti-agency approach to racial incidents has been

repeatedly praised by ECRI as innovative and highly effective in countering racial incidents.

In the future RECs continue to play an increasingly important role in combating racial
discrimination. The new 2000 Act imposes a general duty to eliminate racial discrimination and promote
equality also on local government, local education authorities, local health authorities, housing
departments and employment services. The CRE together with RECs, will need to work closely with all

these organizations to make sure they are in tune with the demands of the new legislation.

Complaint Aid Development Programme, alsa funded by the Home Office in 1999/2000, aims to
maximise access to representation for victims of racial discrimination, to pilot ‘safety net’ provision for

complaints whose requests for representation cannot be met directly by the CRE or by CRE-funded

o7 The Annual Report of the CRE, 1999/2000, p.19.
s ECR] Second Report on the UK, p. 3.



organizations and to examine feasibility of establishing ‘one-stop shops’ for representation in race, sex
and disability discrimination cases. In accordance with these aims, the CRE and RECs examined a new
civil pracedures being operated by county courts®. A strategy has been developed for taking certain non-
employment racial discrimination cases under ‘small claims’ procedures. This offers a cheaper, less
complex and quicker procedure than using the county courts. Under the Lay Representatives (Rights of
Audience) Order 1999, lay representatives (who can include RECs staff) can represent clients in smafl
claims courts. The use of small claims procedure to hear racial discrimination cases was given a boost
with the successful hearing of a CRE-supported case by Newcastle Small Claims Gourt. Regional CRE
officers are now working with RECs on mechanisms to enable them to represent clients in small-claims

actions at county courts'®,

2.2.2. THE INVESTIGATIONS

In the course of its promotional and reviewal duties, the CRE naturally investigates many issues
and allegations. Without fimiting the power of informal investigations, the RRA creates a special procedure
of formal investigations. The CRE's power to conduct format investigations is the most powerful weapon it
has to enforce changes in policy and practice. The Commission may on its own initiative conduct formal
investigations, and it must conduct them if required to do so by the Home Secretary'®. These
investigations can be carried out for any purpose connected with the Commissions’ duties. The RRA gives
the Commission the power to conduct two types of formal investigation: named person investigations and
general investigations. In a named person investigation a named respondent will usually be an
organization or a company, not an individual. General investigations do not focus on a particular company
but are usually conducted to promote equality of opportunity and good race relations in a specific area of

work or to establish whether discrimination is occurring in a particular sector.

The formal investigation procedure is quasi judicial. Section 49 RRA prescribes drawing of the
terms of reference of a formal investigation as a prerequisite to its the commencement. For example, if the
terms of reference from the Home Secretary name individual persons and the CRE, in the course of
investigation, proposes to consider whether such persons have committed unlawful acts, then those
persons must be notified of the investigation. They must be given the opportunity to make oral or written
representations to the CRE and may choose to be represented by a council'® Aithough the CRE must set

out the grounds for its befief that discrimination might have occurred in sufficient detail and confine the

% Annual Report of the CRE — January 1999/March 2000, p. 12
192 {dem.

10t The Swiss Institute Report - the UK, p. 532.
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22




terms of reference for the proposed investigation to matiers covered in those grounds'®, the practice
shows that those terms of reference are prone to larger inferpretation. Saction 50 RRA gives the CRE
fairly wide powers to obtain information in the course of a named person investigation. The CRE may
require any person to provide written evidence or to appear as a witness. Where any person fails to do so,
the CRE may apply fo the court for a compulsion order. Where any person recklessly provides false
evidence, he commits a criminal offence. The CRE powers in a general investigation are less extensive.
They include ordering respondents to produce documents and give evidence, only with the authorisation
form the Home Secretary, and making recommendations. Section 51 RRA requires the CRE to make
findings as a result of each formal investigation and to prepare reports of these findings, which are to be
pubfished. The reports may further contain recommendations, directed either to persons whose activities

were found fo effect equality between different racial groups, or to the government, especially in respect of

changes in the law'®,

if a named person investigation results in a finding that the contravention of the Act has occurred,
the CRE may issue a non-discrimination notice (NDN). NDNs are orders directed to persons or

organizations that have committed or are in a course of committing any of the actions violating the RRA,

requiring them to cease such actions. Before issuing & non-discrimination notice, the CRE must further
notify the person or organization to whom it is addressed of the grounds on which the nofice is proposed fo
be issited and to give them an opportunity to make written or oral, or both kinds of submissions. Once a
non-discrimination notice has been issued, the persons or organization to which it is addressed have a

right to appeal. The Court or Tribunal is empowered by Section 59 RRA either to quash or amend the

nofice under challenge.

Once final, an NDN may be enforced by the CRE where it appears that it is not being observed.
The Commission has various powers to enforce NDNs. It can: obtain a court order if there is a breach of a
requirement in a notice, conduct another formal investigation to see if the requirements of the nofice are
being carried out and apply for a court order or injunction if, within five years of the notice becoming final, it
appears that further unlawful acts will be committed'®. In this last case we are dealing with so called
persistent discrimination. The CRE is further empowered to combat persistent discrimination by the RRA
Section 62. It can seek an injunction or restraining order wherever a court of industrial én‘bunal have found
any acts in contravention of the RRA to have occurred and the Commission believes that those acts would

otherwise be repeated. A limitation period of five years from the decision of the court or tribunal is again

applicable.

1M Enforcing the Race Relations Act: A code of practice for the CRE, the CRE Web site: hito:/iwww.cre.gov.uk, p. 5
(Hereinafter Enforcing the Race Relations Act).
104 The Swiss Institute Report - the UK, p. 532,
105 Enforcing the Race Relations Act, p. 6.




However, non-discrimination notices are only used by the CRE in the last resort. The two
examples of use of NDNs regard Mobile Doctors Ltd and the Hackney Council. In the first case the NDN
was served because the company complied with a racially discriminatory instruction from a customer. In
the second case the NDN was served because the Council failed to implement ‘Action Plan for Eliminating
Racial Discrimination’ imposed on it in 1996 by the CRE as a frade of for non-serving an NDN at the

time'08,

The Iatest investigations conducted by the CRE have also involved Crown Prosecution Service,
Ford Motor Co Ltd and the Ministry of Defence. All of these organizations agreed to collaborate with the
CRE and implement measures designed to irradiate discriminatory practices at the initial stages of the
formal investigations!®”. The strong investigatory powers of the CRE and the bad publicity a formal
investigation may bring to an organization are the main causes for the organizations’ disponibility to alter
its practices as soon as the CRE announces or inifiates a named person investigation. The CRE
investigatory powers combined with its power to issue binding NDNs sends a clear message to anyone
perpetuating discriminatory practices warning them that they may find themselves subject of the powerful
machinery of the CRE formal investigation. Because of this, these powers of the CRE have acquired over

time a value of preventive measures as well.
2.2.3. ENFORCEMENT OF THE GENERAL DUTY TO PROMOTE EQUALITY

Under the 2000 Act the CRE is granted three new powers in addition to those provided for by the
1976 RRA. The first one of them is the power to issue Codes of Practice to provide practical guidance to
public authorities in refation fo camrying out their duties to promote racial equality®, The CRE Codes of
Practice shall contain practical examples of how different types of public authorities can comply with their
general and specific duties. It is intended that there will be codes for central government departments,
local government, educational bodies, the police and the NHS as well as a general code for all other
authorities. Once they come into force, their breach would not be actionable as such, but they would be
admissible in evidence where it is relevant in any issue in proceedings before the court. The CRE is
consulting widely before submitting the codes to the Home Secretary, and has already published non-

166 Tough measures in Hackney, in Connections, Quarterly magazine of the CRE, winter 2000-2001, p.17.

17 The Annual Report of the CRE, 1999/2000, p.24.

108 General duty places specified public authorities under a duty to have due regard to the need to eliminate unfawful
discrimination and to promote equality of opportunity. Specific duties imposed by the Home Secretary state what each
public authority listed in Schedule 1 to the 2000 Act, must do to comply better with the general duty. The CRE expects that
the specific duties on public authornities could include: a duty on alt public authorities to monitor their staff by ethnicity, a
duty to assess the impact on racial equality of proposed poficies, and to consult on them and a duty to monitor the impact
on racial equality of existing policies and practices (Adopted from Strengthening the Race Relations Act, p.5).
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statutory guidance to help authorities understand what they will be expected to do to comply with general
duty'%.

The second is the CRE power to issue a compliance nofice if it is satisfied that a public authority
has failed to comply with any of its specific duties imposed on the public authority by the Home Secretary
after consultation with the Commission. A compliance notice would require the public authority to comply
with the duty and to inform the CRE of the steps it has taken to do so. It could also require the public

authority to give the CRE other information to verify that the duty has been complied with''°.

The third new power of the CRE regards application for a court order requiring a public authority
to provide information required by a compliance notice if that authority has failed to do so, or if the CRE
has a reason to befieve it doas not intend to do so. It also provides for the CRE to apply for the court order
where the CRE considers that the public authority has not complied with it within three months of the
compliance notice having been served. The court may grant the order in the terms applied for or in more

limited terms1.

2.2.4. LEGAL ACTION POWERS

Legal action powers of the CRE reviewed here include: (a) provision of assistance to
complainants, (b) litigation by the Commission and (c} judiciéi review. The larger part of this section
address the CRE’s assistance to complainants as well as some additional issues connected to this

function, because this CRE function plays is essential in the CRE's role of a specialised body.

The CRE is specifically asked to provide assistance to individuals alleging racial discrimination
and wishing to obtain a legal remedy. It is important to note that the CRE’s assistance, independently of
the form it takes, is always free of charge. Subsection 66(2) RRA allows the CRE to provide assistance in
any form it considers appropriate, but in particular: it may give advice or provide an advocate, barrister or
solicitor to give advice to the complainant, it may attempt o procure settiement of the claim and it may
provide for the claimant to be represented in proceedings before an industrial tribunal or county court. It
should be noted that assistance in industrial fribunal decisions is of particular importance as standard legal
aid is not available in that forum'2. What the Commission does not have power to do is to pursue
complaints from individuals itself, it can in the above listed manners assist an individual to bring his or her

own case'’s,

19 Strengthening the Race Relations Act, p.5.

10 Explanatory Notes to Race Relations {Amendment) Act 2000, the Home Office Web site: http:/fwww.himso.gov.uk
{Hereinafter Explanatory Notes to the 2000 Act).

" idem,

112 The Swiss Institute Report — the UK, p. 534,
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Budgetary fimitations placed upon the CRE obviously prevent it from extending assistance fo
everyone who requests it'14. Priorities must therefore be set. Initial criteria for the selection of complaints to
be assisted are listed in subsection 66(1). The first criterion is ‘whether the case raises question of
principle’ and the second one, independent of the first, is whether it would be unreasonable to expect the
complainant to deal with the case unaided, having regard to any matter including the complexity of the
case or ‘the applicants position in relation to respondent . However subparagraph 66 (1)(c) allows the CRE
to extend assistance on the basis of ‘any other special consideration’ as well''5. In reliance to this last
point, the CRE has released its own list of criteria for priority in respect of assistance. The factors listed
include the chances of success of the claim, the likelihood that the case will settle an important point of law
and the number of other people who benefit from that clarification. In effect, the CRE fends to adapt its
assistance decisions fo its educational and promotional programmes and to the fields on which it

concentrates its resources from time to time!16.

The number of applications assisted by the CRE from January 1999 till March 2000 was 418, and
168 of them were settled in mediation'". This is a significant indicator of the importance of mediation
services offered by the CRE. Mediation diminishes the costs, the time and the stress in obtaining a
remedy. Although mediation does not provide a judicial remedy, its outcome is binding on both parties,
and therefare it contributes fo the elimination of racial discrimination. Naturally, where the parties are not in
favour of settling the dispute in the way of mediation, or when discrimination occurred is of serious nature

the CRE does not consider mediation as an alternative fo litigation.

Relevant point to address in the context of CRE's legal assistance to the victims of racial
discrimination is that of the burden of proof. As a matter of legal principle, the burden of proof is always upon
the party who alleges racial discrimination to prove that prohibited acts have occurred*®. Proof of discrimination
is often difficult to bring forth, both in indirect and direct discrimination cases. Regarding indirect discrimination
difficuities tend to arise in proving that a relatively small proportion of the members of a particular racial group
can comply with a condition or requirement. These difficulties can usually be overcome by a combination of
expert witness evidence as to the conditions and customs of the racial group in question and the presentation
of stafistical or survey evidence. The courts have recognised that It can be very difficult to adduce any objective
evidence of the motives of the defendant in dealing with persons belonging to a particular racial group™.
Indeed, the defendant often honestly believes that his conduct was unbiased or even to the advantage of the

plaintiff (King v. The Great Britain -China Centre). To reduce these practical obstacles, the courts have adopted

14 In the practice all applicants receive assistance or advice about their complaint, but only a smalf proportion receive
legal representation.

15 The Swiss Institute Report — the UK, p. 534,

16 [dern.
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rather lenient rules of evidence on complaints of discrimination. Where it is shown that the defendant actually
made a distinction between persons who belonged fo different racial groups, the court may infer that It was
made on racial grounds and thus constituted discrimination. The burden of proof is then upon the defendant to
provide an explanation of his conduct which convinces the court that it was not racially motivated (Baker v.
Cornwall County Council). This teads to the conclusion that in practice the burden of proof in the UK is usually
divided between the plaintiff and the respondent, and therefore does not represent an obstacle to successful
Iitigation in cases of racial discrimination. However, there are some obstacles to succesful liigation that arise
from the limited scope of the anfi-discrimination legistation. It is namely the fact that the RRA prohibits

discrimination only on the raciai ground.

This CRE power regards: publishing of advertisements with discriminatory connotations
(Section 29), instruction or putting pressure on a person to discriminate on racial grounds (Sections 30 and
31). Further, the CRE is empowered to bring legal proceedings under Section 28. Section 28 RRA
prohibits ‘discriminatory practices’, defined as the application of conditions or requirements which have
either resulted in acts of discrimination deemed to be unlawful by the RRA, or are potentially applicable to
particular racial groups and would result in such acts of discrimination if they were so applied. In effect,
Section 28 allows action to be taken in respect of indirect discrimination that cannot be proved to have had

any individual victims.

In practicing its sole power fo enforce the Act's prohibition of discriminatory advertisements and
pressure or instructions to discriminate, the Commission may: (a) apply to an industrial tribunal or a county
or sheriff court for a declaration that an unlawful act of discrimination has occurred; (b} decide to conduct a
formal investigation into the alleged contravention; or {¢) settling the matter informally by negotiation; this
usually leads to the Commission accepting an undertaking that there will be no repetition of the

discriminatory act.

The Commission has the power to apply to the High Court for judicial review of the decisions and
acts of public bodies. It can also assist individual applicants to seek judicial review where delfay (or other
procedures) would cause substantial hardship to any party involved or be defrimental to good
administration. The Commission will not take legal enforcement action in such cases without: giving the
respondents an opportunity to respond to the facts by setting them out in sufficient detail; or making clear
to the respondents the options for further action which the Commission will consider in the light of the

information and argument that has been put forward.
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2.2.4.1. THE INTERPRETATION OF ‘RACE’

Section 3 of the RRA, reads in relevant part:

(1) In this Act, unless the context otherwise requires -

'ractal grounds’ means any of the following grounds, namely colour, race, nationality or ethnic or
national origins;

‘racial group’ means a group of persons defined by reference to colour, race, nationality or ethnic
or national origins, and references to a person's racial group refer to any racial group into which
he falts.

{2)The fact that a racial group comprises two or more distinct racial groups does not prevent it
from constituting a particular racial group for the purposes of this Act”,

These definiions are partly fautological and leave many questions unanswered. The most
important confribution to the understanding of the concept of “sthnicity” is the judgment of Lord Fraser of

Tullybelton in the case of Mandla v. Lee. It is worth quoting from the judgment:

For a group to constitute an ethnic group in the sense of the RRA, it must, in my opinion,
regard itself, and be regarded by others, as a distinct community by virtue of certain
characteristics. Some of these characteristics are essential; others are not essential but one or
more of them will commonly be found and will help to distinguish the group from the surrounding
community. The conditions which appear to me to be essential are these: 1) a long shared
history, of which the group is conscious as distinguishing them from other groups, and the
memory of which it keeps alive; (2) a cultural tradition of its own, including family and social
customs and manners, often but not necessarily, associated with religious observance. In
addifion to those two essential characteristics the following characteristics are, in my opinion,
relevant; (3) either a common geographical origin, or descent from a small number of common
ancestors; {4) a common language, not necessarily peculiar to the group; (5) a common literature
peculiar to the group; (6) a common religion different from that of neighbouring groups or from the
general community surrounding it; (7) being a minority or being an oppressed or a dominant
group within a larger community, for example a conquered people (say, the inhabitants of
England shortly after the Norman conquest) and their conquerors might both be sthnic groups”.

in Lambeth London Borough Council v. Commission for Racial Equality, the Court of Appeal
interpreted the concept of “colour® against the background of these evaluations of race and ethnicity. The
Court held that physical appearance is an additional characteristic upon which protected group identity
may be based. Thus, a group which was composed of several distinct ethnic groups under the test of Lord
Fraser set out above, could nevertheless constitute a single racial group defined by colour',

The above is the evidence of the fact that although the RRA prohibition of discrimination on the
ground of race strefches a long way as fo protect various groups of people, the effectiveness of the RRAis
dependent on the interpratation of the term race. Since the RRA prohibits discrimination on the ground of
race only, it automatically obliges those that inferpret it, the judges, as well as the CRE, to interpret what
the race is as to assure protection for various groups, targets of discrimination. This very process of the
interpretation of what the race is and what it is not reinforces the idea that the ‘races’ do exist. An
illustration of the interpretation is found in Dawkins v. Department of the Environment where the court

pointed out that the term “ethnic origins* must be interpreted with a “racial flavour*, as it is included in the

RRA in order to explain the term “racial group”.

120 The Swiss Institute Report — the UK, p. 522.




In application of the principles established in Mandlav. Lee, it has been found that Roma/Gypsies
constitute a raciat group only in so far as they beiong to the tribe known in Engiand as the Romany and
that it is not enough for a person to have simply adopted a nomadic way of life. Similarly, Jews constitute a
racial group only in so far as they are descendants of the lsraelite tribes and it is not enough for a person
simply to profess Judaism as a religion (Seide v. Gillette Industries Lid.). It is important to note that

religious confession is not in itself a characteristic sufficient to identify a racial group under the RRA'!,

in both of its reports on the UK, ECRI has expressed concern at the lack of legal protection
against religious discrimination in Great Britain'22. The first report underlines that although this situation
affects all communities whose defining features are perceived to be primarily or wholly connected with
religious observance and belief, it is of particular concern for the Muslim community'23, against which there
appears to be arather widespread hostile sentiment, also shown by negative stereotypes in the media'?4,
Currently, members of refigious communities may enjoy legal protection against discrimination inasmuch
as they are deemed by the courts to constitute a racial group’ under 1986 Public Order Act (POA) and the
RRA'25: Whilst the courts have not, to date developed much case law under the POA, a number of cases
have arisen in civil law under the RRA. As the civil Jaw currently stands, Jews and Sikhs are considered as
‘racial group’ under the RRA, but, for example, Muslims, Christians or Buddhists are not. ECRI believes
that, atthough an effective fight against religious discrimination requires a wide range of policy responses,
legislation is necessary both as an effective tool fo address concrete cases of religious discrimination and

as an awareness raising measure'?,

If we kesp in mind that religious discrimination often occurs in the form of the more insidious fypes of

discrimination, particularly indirect discrimination and that indirect discrimination is persistihg in the UK,

we can understand better the consequences of the absence of prohibition of this discrimination in the UK.
The RRA falls short of adequate protection of a group that is primarily discriminated against because of its
religion. While the RRA protects Muslims that come from Pakistan, it does not protect British Muslims.
Therefore a Muslim woman wearing a headscarf, indirectly discriminated by a dress code that prohibits

wearing of a head gear in the office, may claim protection under RRA only if she is Pakistani and not

121 |dem.

122 Ajthough such protection exists in Northem Iretand.

123 |y 1897 the Runnymede Tiust published a report entitled ‘'Islamophobia: Its Features and Dangers’. The report brought
forth the evidence of widespread hostility against Muslims that is forcing them out of the mainstream of British society and
preventing them from playing a proper part in national debates (Adopted from 1988 Report on the United Kingdom by the
Institute for Jewish policy Research, the Institute’s Web site: hitp:/iwww.axt.org.uk ).

124 ECRI First Report on the UK, p. 4.

125 ECRI Second Report on the UK, p.7.
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British native. Perhaps we could say that the RRA discriminates itself against specific groups of Muslims,
those that do not belong to the ethnic groups originating from a part of the world where Islam is a
traditional refigion. In reality a British Muslim is no less Muslim than a Pakistani one and does not suffer
lass when being discriminated against on the basis of her, his religion, yet the RRA would protects only
Pakistani Muslims'2. The ‘racial flavour introduced in Dawkins v. Department of the Environment, plays a

significant role here as well.

We can see from the above examples that the approach of the RRA on one hand reinforces the
idea of existence of races while at the same time fails to provide protection to the groups that are clearly
distinct, and discriminated because of their distinction, like the Muslims. Entrance into force of the 1998
Human Rights Act may render situation befter in the Great Britain regarding religious discrimination.
However its scope is limited at the time, since it does not incorporate general prohibition of religious
discrimination embodied by the Protocol 12, but only Article 14 of the ECHR, that prohibits religious
discrimination only in regards to the Convention rights. Further change that may improve the situation in
the Great Britain regards implementation of the EU Employment Directive that would requires introduction
of the prohibition of religious discrimination in the field of employment. However the employment Directive
applies only to the field of employment and would not cover acts of religious discrimination outside of it.
Although these changes may prove beneficial to the improvement of this significant flaw of the RRA, they
cannot have an impact as strong as a specific legislation or provisions in the RRA prohibiting

discrimination on the ground of religious beliefs.

Under the RRA the CRE has the power, in certain circumstances, to bring legal proceedings in its own
name. This power is normally used only as a final resort. either when there is evidence of persistent
discriminatory practice or, exceptionally, when proceedings are justified as a matter of principle.

2.2.4.2. CASE FOLLOW-UPS

The CRE tries to follow up every case, which results in a significant finding of racial discrimination,

whether or not it was involved with it. The aim is to ensure that poor practice is systematically addressed

and real changes infroduced to prevent future discrimination. In some cases the CRE’s purpose is much
wider, seeking to influence the entire sector within which the particular respondent operates'?. For
example, Guardian Newspapers strengthened safeguards against accepting discriminatory

advertisements, taking action on the specific issue arising from the case against it. The other example

128 Qnly Pakistani Muslims are referred to for the sake of clarity of the argument. However it must be clear that this stands
for the members of all communities coming from the parts of the world where Islam has been dominant religion over the

centuries.
2 The Annual Report of the CRE, 1999/2000, p.21.




regerds the Civil Service where follow up extended to the rest of the respondent’s sector. A case against
the Scottish Office conceming equal treatment of applicants with English educational qualifications led not
only to safe guards in the Department concerned, but also fo Civil Service Commission guidance on
equality in respect of those with English, Scottish and overseas qualifications. This approach guarantees

further impact of the CRE in the areas where discrimination has occurred.
2.3. EVALUATION

This section primarily draws attention to those powers and practices of the CRE that represent its
strengths and secondarily outiines some of its weaknesses. But first we shall take a brief look at two
features that are very important for everything the CRE does, namely its budget and its independence.
The CRE's budget provided by the Ministry of Interior has progressively grown over fime. For the year
2000 the CRE’s budget is nearly £20 million. This large amount of money together with the extensive CRE
statutory powers and its 25-year-long expertise enables the CRE to do a good job in fighting racial
discrimination. The second notable feature of the CRE is its independence. The independence is
necessary precondition for the credibility of everything the CRE does. The CRE has extensive powers to
scrutinise practices of public authorities and independence is a prerequisite fo exercise these powers

transparently and efficiently.

In the sphere of prevention of racial discrimination number of the CRE practices and powers
represent its great assets. Tha list includes: research, educational activities, funding of research by third
parties, financial assistance to other anti-discrimination organizations like RECs, numerous promotional
initiatives directed at the wide spectrum of audiences and drawing up of the Codes of Practice. Codes of
Practice, preventive meastres of administrative nature that provide guide to equality of opportunity to
those operating in the fields of employment, housing, education and health, are the most notable among
the CRE praventive powers. The fact that they are further admissible in evidence in the Court proceedings

gives them a legal value and enhances their authoritativeness.

Further assets of the CRE are its power of review of the RRA and drawing up of the Annual
Reports. The story of the enactment of the 2000 Act testifies to the importance of the CRE’s duty to review
the RRA. In its third review made in 1998, the CRE had proposed inclusion of an enforceable duty for the
public authorities to promote equafity which influenced the amendment of the Act, now including this
advanced mean for the elimination of discrimination. Drafting of the Annual Reports is imporfant becalse
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they are the principle source of information about the amended RRA™. The Reporis also make the CRE

work transparent, which contributes to its credibility.

CRE's innovative approach to fuifilment of ifs statutory duties is its next notable strength. The
CRE efficiency in combating evolving forms of discrimination is enhanced by these approaches that adopt
fight against racism to current problems in the equality field. The CRE involvement with the immigration
issues on the national level is an illustration of this. Afer persistent lobbying, the CRE has been put in
charge of drawing up the Codes of Practice aimed to eradicate the abuse of the 1999 Asylum and
Immigration Act by the employers. If we keep in mind that anti-discrimination and immigration are
inherently two separate bodies of law, we can appreciate fully the CRE efforts to mainstream the issue of

slimination of raciat discrimination in the immigration law.

Further strength of the CRE is represented by its practice to work in partnership. During its 25
years of practice the CRE has gained insight in the limitations of its mandate, namely the fact that the RRA
prohibits only racial discrimination. In 1999 the CRE has joined forces with the Equal Opportunities
Commission and the Disability Rights Commission, in order to fight discrimination in a more
comprehensive and more efficient manner. The development of the ‘one-stop-shops’ joint representation
units dealing with race, sex and disability discrimination is a valuable product of the CRE's cooperation

with the other two agencies.

Other than with these two agencies, the CRE is working in partnership with RECs, voluntary
associations of persons interested in race relations. Through its collaboration with these grass-roots
organizations the CRE succeeds to address racial discrimination on the local level more efficiently. Closely
working with RECs also enables the CRE to have an up-to-date picture of the various forms racial
discrimination assumes in the every day life. This is particularly important for the development of succesful
strategies to counteract racial discrimination. The importance of the collaboration with RECs is also
illustrated by the fact that under the Lay Representatives Order 1999, RECs staff can represent clients in
small-claims actions outside of the field of employment. This is very important if we keep in mind that the

CRE cannot satisfy all applications for legal representation.

The development of the small-claims actions in the field of anti-discrimination litigation represents

a general strength of the equality infrastructure in the UK. To understand the importance of small-claims
actions we should know the following. First, the CRE's criteria for providing legal representation would

usuafly exclude petty cases. Second, members of mincrifies, often targets of racial discrimination, are

130 Next to the explanatory material regarding the Act, that the CRE publishes from time fo time {Adopted from Good
Practices; Specialised Bodies to combat Racism, Xenophobia, anti-Semitism and intolerance at national level, ECRI Web
site; http:/Awwwiecri coe.int ).
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often unemployed and therefore their complaints are outside of the field of employment'®. Third, even
though financial assistance for filing complaints is provided in the UK system™?, it is not readily available
for everyone and members of minorities, often in the underprivileged financial position, cannot easily afford
to fite a complaint. Keeping all these aspects in mind, we can understand how the establishment of small
claims procedures opens new possibilities for more effective protection of the members of minorities, often

marginalized and targets of the racial discrimination.

Let us take a look now at the investigative powers of the CRE as they represent another of its
important assets. Named person investigations are an especially valuable CRE tool in the fight against
racial discrimination because they can result in issuing of binding NDNs. In formal investigations the CRE
has a power to summon witnesses. If a witness refuses to defiver requested information or does so falsely
s/he has committed a criminal offence and further may be obliged by the Court order to respond to the
CRE’s request for the information. Considerable power of the CRE in obtaining information is its important
asset because it enables the CRE to abtain accurate information important for the correct assessment of
the practices under examination and further for their effective elimination. When a named person
investigation results in a finding that discrimination has occurred, the CRE may issue binding NDNs. If it
appears to the CRE that the fterms of an NDN are not respected it may apply to the Court to issue an
injunction obliging the organization to comply with the NDN. Further, in the instances of persistent, the
CRE has a power fo apply for the Court injunction as to put stop to recumrent discrimination in an
organization to which the NDN has been issued in the previous five years. NDNs are the strongest
enforcement measure that the CRE adoperates and have greatly contributed to building up of the CRE’s
authority in implementing the non-discrimination law. The strength of the CRE’s investigative powers and
the authoritativeness of the NDNs has contributed to their gaining preventive measure features. This is
reflected in the fact that organizations readily collaborate with the CRE requests to irradiate discriminatory
practices, as to avoid a formal investigation, and when it is already under way, as to avoid its resulting in
an NDN.

Another very important CRE power of enforcement is that regarding public authorities’ positive
duty to promote racial equality. This power is ascribed to the CRE by the 2000 Act that gives the CRE the
central role in enforcing positive duty of the public authorities to promote equality. The enforceable positive
duty to promote equality imposed on the public authorities by the 2000 Act is of advanced nature and
unique in the field of anti-discrimination legislature; likewise is the role given to the CRE to enforce this

duty. The enforcement powers of the CRE include: power fo issue a compliance nofice when satisfied that

31 ECRI First Report on the UK, p. 7.

132 Public funding {legal aid) is only available for representation in county court or sheriff court cases, not for hearings at
employment tribunals. Public funding is only available for all the appeal stages of a case (Adopted from Making a
complaint, the CRE Web site, hifp:/www.cre.gov.uk ).
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public authority has failed to promote equality and a power to apply for a Court order cbliging the public

:authority to comply with the compliance notice. Having a central role in enforcing this advanced measure

for achieving equality is a very significant CRE asset. This asset greatly contributes to building up of the
. éE’s authority as a powerful specialised body. In the context of Great Britain the importance of this new
wer lies in the fact that it greatly strengthens the CRE role in combating widely present ‘insfitutionalised
crimination’ among public authorities. Concluding, | would just say that the new powers of the CRE
{mder the 2000 Act exemplify an important characteristic of specialised bodies in general, that to acquire

more powers with acquiring experience and authority over time.

_ Let us turn now to the legal action powers of the CRE. The CRE’s power fo assist complainants is
essential feature of the CRE nature as a specialised body for elimination of racial equality. In this context it
is important that the CRE is accessible fo the victims of discrimination as its services and legal
fepresentation are free of charge. The CRE cannot provide legal representation to everyone but it assists
everyone who applies to it. it may advise clients whose complaints do not qualify for the CRE legal
" representation to seek the representation from the RECs in non-employment cases and the Unions in
employment cases. The power to provide legal assistance and representation fo its clients is a very
. powerful tool of the CRE in eliminating racial discrimination. An important issue to address in the context of
bringing cases to the Court regards the burden of proof. The fact that the courts practice the partition of
the burden of proof is a general strength of the anti-discrimination litigation in the UK and further aids the

CRE to have greater prospects of success in anti-discrimination litigation.

Other than taking the case before a Court, legal assistance of the CRE may take the form of
mediation. Mediation services are also an important asset of the CRE, because they provide CRE clients
with a possibility to obtain a satisfactory remedy in a brief period of time and without stress that
accompanies proceedings before the Court. In spite of opinions that mediation may be an insufficient
mean for condemning racial discrimination, the fact that its outcome is binding does contribuites to
elimination of racial discrimination. Further, high percentage of cases settled through mediation testifies to
the fact that mediation is a good and desirable mean for addressing racial discrimination. We can conclude
that the CRE powers to give legal advise, settle cases before the Court or through meditation are essential
aspects of its work not only because they are effective means to combat racial discrimination, but also

because through exercise of these powers the CRE assists directly victims of racial discrimination.

Further strength of the CRE legal action powers is embodied by the CRE powers to present cases
in its own name. Considering that the CRE has these powers in regard to discriminatory practices that can
adversely influence lives of many people, like discriminatory advertising (RRA Section 29) and indirect
discrimination (Section 28) we understand that they are notable means for condemning discrimination that

threatens more than just single individuals. The CRE power to bring cases in its own name under Section
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28 is of special importance because it enables the CRE to act in a fashion of class action. The CRE does
not have to present an actual case of indirect discrimination pefore the Court in order to obtain the ruling
that certain practices constitute indirect discrimination. In its power to apply for the judicial review of
dacisions and actions of the public bodies the CRE has an additional powerful mean for fighting racial
discrimination. The wide spread ‘institutionaiised discrimination’ in the UK is curently the most topical
issue in the equality discourse and this power of the CRE is an important tool fo defect and condemn the
discriminatory practices of the public bodies. An important practice of the CRE that further enhances its
successful liigation is that of the case follow-ups. This practice is important because it ensures

supervision over the changes in discriminatory practices that aught to follow the Court rulings.

Now that we have an overall picture of the strengths of the CRE let us take a look at some of its
weaknesses. It is important to note that the weaknesses addressed here do not originate from the CRE's
practices but from the scope of the RRA. The main weakness of the anti-discriminafion infrastructure in
Great Britain is that the RRA is limited to prohibiting discrimination on the ground of race. in order to
provide protection to various groups of people that are discriminated in Great Britain, the Courts has been
constrained to interpret the term race extensively. This practice of interpretation of race has two negative
aspects. On one hand the very process of defining the race, provides evidence that such a thing as arace
exists. This may contribute to fuelling racist beliefs and is contrary to the nrinciple of equality that does not
recognise the existence of categories of human beings. The second negative aspect of the RRA is that in
spite of extensive definition of the term race that the Courts may provide, it does not grant protection to
certain groups widely discriminated in the UK, namely the Muslims. This need to interpret race as to
extend the protection of the RRA is directly connected to the fact the RRA does not condemn
discrimination on other grounds. f the RRA also included ground of religion for example, the UK anti-
discrimination infrastructure would be more adequate in protecting minorities that often beside racial
experience religious discrimination. Further, the way the race is interpreted in the UK in accordance with
Section 3 of the RRA cannot be seen as a good model for the rest of the EU Member States. Countries
ike Austria and Germany, with a Nazi past could not have a statutory interpretation of race as this would

immediately bring back memories of the Nazi past.

These two interfinked weakness of the RRA certainly offer a new image of it. However, an

objective evaluation of the anti-discrimination infrastructure operating in the UK must have due regard of
the numerous strengths of the CRE as the main agency of that infrastructure, before taking into account

these weaknesses.




CHAPTER 3. THE EQUAL TREATMENT COMBISSION IN THE NETHERLANDS

In the Netherlands there has been no special civil anti-discrimination faw to protect the principie of
equality until 199433 when Equal Treatment Act'® was enacted. This chapter addresses the role of the
Equal Treatment Commission'®, established by the Act, in implementing the Act and combating
discrimination in Netherlands. The first part gives an overview of the Act. The second part describes the
statutory functions of the Commission and the main features of its work. The third part offers an evaluation
of particularly positive aspects of the ETC practice in the light of providing examples of good practices for
the new specialised bodies. An additional item treated in the third part addresses the main weaknesses of
the Dutch anti-discrimination law as that makes a sfrong impact on the ETC practice. Case Law is an

integral element of this chapter as it serves the scope to illustrate points made.
3.1. THE EQUAL TREATMENT ACT
According to Article 1 of the Constitution all persons in the Netherlands should be treated equally

in equal circumstances and distinctions on grounds of refigion, belief, political opinion, race, sex, or any

other grounds are prohibited'®. The principle of equal treatment and non-discrimination on Constitutional

level works in the same fashion as human rights, in the relationship between the government and the

individual. This is also true for Article 1 of the Constitution, that is not directly applicable in lawsuits

between civilians. Nonetheless, human rights can have effect for the relations between individuals.

This so-called horizontal effect is explained and covered by the Equal Treatment Act ¥, The Act
specifies the non-diserimination principle as laid down in the constitution for civil law relations'. Its aim is

to prevent discrimination on grounds of religion, belief, political opinion, race*?, sex, nationality, hetero- or

homosexual preference or civil status in the following areas (Article 5-7): (a) employment and professions

(advertisement, selection procedure, commencement of an employment relationship, terms and conditions

of employment including salary, on the job training, promotion and dismissal); {b) supply of goods and

services and the conclusion of agresments in the course of conducting business or exercising a

P, R, Rodrigues, Experience with the Dutch Equal Treatment Act, Seminar Vienna, Austria, Draft of an Austrian Equal
Treatment Act. 12 March 2001, p.1 (Hereinafter Rodrigues, Experiences with ETA)

134 Hereinafter ETA or the Act.

13 Hereinafter ETC or the Commission.

136 |n 1983 the principle of equal treatment was introduced into the Dutch Constitution.

47 Rodrigues, Experiences with ETA, p. 1.

13 |t is noteworthy that the ETA does not speak of discrimination. The neutral term ‘differentiation’ is used, so it is
differential freatment and not discrimination that is prohibited under the ETA. This is not merely a question of semantics:
differential treatment can be unlawful even in the absence of an intention fo discriminate, whereas under criminal law the
intent has to be proven. Nevertheless, for the clarity of the argument, we shall use the more common expression
discrimination, referring to differential treatment (Adopted from Rodrigues, Expariences with ETA, p.2).

1% The Equal Treatment Act acheres to the ICERD in respect to the definition of the temm ‘race’.
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profession, by the public service and institutions working in housing, welfare, health care, culture and
education; {c) public supply of goods and services and the conclusion of agreements concerning these
matters by private persons; (d) school and career advice. ETA mainly provides protection against

discrimination within the area of private law and most of the public law sector is excluded'®.

The Act provides for only two remedies: standard terms that violate the Act are void {Article 9) and
termination of an employment confract in defiance of the Act is also void™' (Article 8). The intention is to
enable a party whose rights have been violated to initiate fort praceedings'2 The Act explicitly prohibits
direct and indirect discrimination, except in a number of specified cases in which unequal treatment is
considered to be objectively justified. The law is drafted according to a so-called closed system, which
torbids direct discrimination, allowing only stafutory exceptions. These exceptions are therefore explicitly
incorporated in the Act. This system relies on the development of the concept of direct discrimination in
European Community law, both case law and directives. Direct discrimination is related to distinctions
directly based on one of the grounds of discrimination covered by the law. The concept of indirect
discrimination is designed to uncover systemic forms of discrimination. Statistical evidence is often
involved. The concept has been elaborated in the case law of the European Court of Justice (EJC) in
Luxembourg. Indirect discrimination is forbidden, unless it can be justified on grounds unrelated to any
form of discrimination. The specific measure must corespond fo a genuine need of the employer or the
one responsible for the discrimination. The objective justification test is developed by the ECJ and
incorporated in Dutch legisfation. Examples of established indirect discrimination arc criteria like language
requirements, which may have a disparate impact on minorities. Racial harassment as such is not
separately conceptualised and identified, but is subsumed within the concept of racial discrimination. This

reflects the fact that currently ‘racial harassment’ is not seen as a distinct from ‘racial discrimination’.

#0 P, R, Rodrigues, The Dutch Experience of Enforcement Agencies: Cument Issues in Dutch Anti-Discrimination Law, in
“Anti-Discrimination Law Enforcement: A Comparative Perspective’, Aldershot, Avebury, Martin MacEven ed., 1997, op.
50-64 {Hereinafter Rodrigues, The Dutch Experience).

141 |n practice, invoking the invalidity of the dismissal is not often a real alternative for the dismissed person. The invalidity
of the dismissal being established by court order, the dismissad person is entifled o the payment of alfl salaries due. As the
employment agreement is still in force a victim of discrimination has to resume his position with the same employer, It does
not need further explanation that in such situations, especially when a small company is involved, the continuation of the
employment relationship is almost impossible. For this reason the invalidity of discriminatory dismissal is rarely invoked
{(Adopted from Rodrigues, Experiences with ETA, p.6).

142 Ragial discrimination can be resisted by means of Article 162, Book 6 of the Civil Code {Burgerfijk Wetboek) on tort.
Under this Article anyone who has committed wrongful acts may be obliged to remedy the resulting damage. in a number
of summary proceedings on discrimination in the catering industry, it was decided that discrimination on grounds of race
has to be considered as & tort. The nomms of intemational conventions, the Dutch Constitution as well as criminal
legislation have an impact on the tort article. There is no need to prove an infringement of the Criminal Code to be able to
piead a tort. The relafively open norm of torts has proved to be effective before the courts in obtaining remedies in some
discrimination cases. The advantage of combating racial discrimination through a civil law procedure is that an
investigation by the police and the Public Prosecutions Department is bypassed. However the procedural costs have to be
paid by the victim in case the suit is lost. These potential costs often prevent a victim from initiating summary proceedings
{Adopted from The Netherdands, LEGAL MEASURES TC COMBAT RACISM AND INTOLERANCE IN THE MEMBER STATES OF
THE COUNCIL OF EUROPE, Report prepared by the Swiss Institute of Comparative Law, Lausanne for European
Commission against Racism and Intolerance, Strasbourg, 1998, p. 347).
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Affirmative action on grounds of race and sex is permitted. However, religious, philosophical or
poliical arganizations are allowed to incorporate special requirements in their employment policies
concerning the respective religious, philosophical or political beliefs of their employees if these beliefs

constitute a genuine occupational qualification for a particuiar job'*.

The Act does not define race, but generally in Netherlands the concept is interpreted in
accordance with the Article 1 of the ICERD, and is taken to include colour, descent and national or ethnic
origin*#, The Act does not provide for a shift of the burden of proof and only solves few of the problems of
victimization in employment cases. Significantly, the Act does not cover incitement to racial hatred or
discrimination in scientific research and private clubs. Possible discrimination in those areas sfill may be

punished by tort procedure in civil law'*.
3.2. THE EQUAL TREATMENT COMMISSION

Chapter 2 of the Act provides for the establishment of an Equal Treatment Commission, which was
instituted on 1 January 1995. This part shall give a general overview of the Commission presenting its
structure and the budget, is objectives and the functions and the distinctive features of its practice.

3.2.1. THE STRUCTURE AND THE BUDGET

The ETC is an independent body™ of nine members and nine deputy members. The Minister of
Justice appoints these after consuttation of four other Ministers'¥”. They can be reappointed, and their
legal position is similar to that of the judiciary (including the specific procedure for dismissal applied fo
judges). The chair and co-chairs must fuffil the requirements for appointment as a district court judge. All

members are selected because of their expertise in the field of equality and the legal protection thereof!4&,

The ETC has a staff of approximately 30 people. Moreover, the ETC may seek assistance of civil
servants of departments concerned with anti-discrimination law. This possibility has been used to call in
the expertise of job evaluation experts in equal pay cases. The ETC was initially divided into three
Chambers, dealing with different discriminatory grounds. By the end of the first term, daily routine within

the ETC became more flexible and commissioners and staff work for all Chambers currently!4.

3 Rodrigues, The Dutch Experience, p. 52.

4 Commentary of the Netherands Equal Treatment Commission on the Draft of the Racial Equality Directive presented
by the European Commission, Aprit 2000, p. 4 (Hereinafter The Commentary).

145 |dem.

14 Article 16 of the ETA provides the legal basis for the Commissions guaranteed independencs.

147 Minister of Intemal Affairs, Minister of Education, Culture and Science, Minister of Social Affairs and Employment and
Minister of Health, Welfare and Sports.

14 Rodrigues, The Dutch Experience, p. 5.

4 [dem.
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Five different Ministries, each of which has some responsibility for the implementation of the squal
treatment legislation, are curently involved in agreeing and confributing to the Commission’ s budget. This
involves the Ministry of Justice, the Ministry of Internal Affairs and Kingdom Relations, the Ministry of
Education, Culture and Science, The Ministry of Social Affairs and Employment, and the Ministry of
Health, Welfare and Sports. As this procedure is somewhat time-consuming and inefficient, the ETC
recommended, in its evaluation report, that only one Ministry be responsible for the budget in the future.

For the year 2001, the Commission' s total budgetis 3.5 million Euros'0,

3.2.2. THE COMMISSION'S OBJECTIVE AND FUNCTIONS

The objective of the Commission is to interpret and promote optimum enforcement of equal treatment
legisiation within the judicial framework of this legislation®!. The tasks of the Commission which are
specified in the Act can be summarized as follows: (a) investigation of complaints in order to deliver rulings
and assistance fo requests for an assessment of one’s own practice; (b) investigation on its own initiative
resulting in recommendations; (c} recommendations in addition to its ruiings; (d) bringing cases to court,
(e) reporting annually on its activities and drawing of a report on the ETA’s, the EOA’s and the CC's™®
operation in practice. Section 20 of the ETA requires the Commission to publish a report of its activities
every year and every five years a report of its finding of the operation of ETA, EOA and article 1637ij of the
CC.

Atthough the Act does not specifically empower the Commission to mediate cases, mediation has a
part in the Commission’s practice’®®. The powers to investigate, mediate and judge on one hand and the
power to initiate legal procedures before a court result in @ Commission with two faces: first, the
Commission as an independent semi-judiciary body in charge of making independent rulings and second,
the Commission as an independent prosecutor's. It is important to note that the Commission does not
have the power to provide legal representation for the individuals who decide to take their case to court.

However, in the Netherlands there is a significant infrasfructure of NGOs that provide legal representation

e R Hottmaat, The Fqual Treatment Commission, A Draft for a Brochure, Utrecht, 2001, p. 5 (Hereinafter Holtmaat).

1 This legislation includes ETA, the Equal Opportunities Act (EOA) and 1637ij of the Civit Code (CC) (ETA Section 12.1).
152 16371j.

153 The equal treatment legistation does not spegifically mention mediation as a task of the ETC. Mediation can be effective
to enforce anti-discrimination law and to prevent unnecessary escalation of conflicts. However, there are also
disadvantages: mediation requires the entitiement to take into consideration both equality law and other relevant facts and
circumstances. This may go much further than the equality aspects of the case. Furthermore, mediation implies the matter
can be negotiated and discrimination cannot under all circumstances be negotiated. Thus, the ETC practises some caution
before mediating in a specific case and is planning to design procedural guidelines in case of mediation. Nevertheless,
several cases have been settled successfully (Adopted from Rodrigues, Experiences with ETA, p. 8).

154 J E. Goldsmith and L. Gongalves-Ho Kang You, Enforcement of Equal Treatment: The Role of the Equal Treatment
Commission in the Netheriands, in “Anti-Discrimination Law Enforcement: A Comparative Perspective”, Aldershot,
Avebury, Martin MacEven ed., 1997, pp. 141-148 (Hereinafter Goldsmith and Gongalves-Ho Kang You).
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to the victims of discrimination. The most important among them is the National Bureau against Racial
Discrimination (LBR) together with forty local Anti-discrimination Bureaus. LBR is an independent
organization funded by the Department of Justice. The general aim of the LBR is to prevent and combat all
forms of racial discrimination in Netherlands, using the available legal means. it has a legal section that
follows developments in case law, provides advice on legal issues and represents victims of discrimination
before the courts. The LBR maintains close contact with local lawyers and local Anti-discrimination
Bureaus, spread throughout Netherlands. The Bureaus were either established by private initiatives or set
up and subsidised by the local authorities. The services offered by these Bureaus include legal
representation, mediation, providing information on how to prevent racial discrimination and local

research's5. Now we shall take a closer look at above listed functions of the ETC®,
3.2.21. INVESTIGATION OF COMPLAINTS AND REQUESTS FOR ASSESSMENT

The essence of the Commission's functions is to consider complaints. Section 12 of the ETC
states that they can be filed by: individuals who believe they are suffering discrimination under the relevant
laws, by persons deciding on disputes conceming discrimination, by specific works councils or civil
servants' committees and by legal persons or incorporated associations which pramote the interests of
those whose protection is the objective of the anti-discrimination legislation. In this context itis noteworthy
that Dutch law's’ provides for class actions, a provision which is unique in the European Union'%8,
Additionally, the Commission assists requests for assistance from a natural or legal person or agencies
wishing to know whether their practices are in accordance with the ETA, the Equal Opportunities Act or
article 1637ij of the Civil Code. As we can see the ETC's accessibility is wide, and that is essential
because the ETC is meant fo be an easily accessible body, a semi-judicial alternative for judicial review.
Further distinctive features of the ETC, that should be underlined include: the fact that the ETC assists all
the complaints and requests directed to it; its proceedings are free and legal assistance is not required or

even necessary as the ETC itself plays an active role in the investigation of complaints'>.

Once the ETC receives a complaint or a request for assessment, it may embark on investigation.
Article 19 of the ETA provides that it is compulsory for everyone to give the Commission the information it
requests and that refusal to do so constitutes a criminat offence’®. In practise it is generally sufficient to

ask for cooperation?®'. If necessary, just mentioning the risk of criminal sanctions is sufficient to receive the

155 Rodrigues, The Dutch Experience, p.3.

1% The function to deliver recommendations, shalt be addressed both under the subtifle 3.2.2.1. and 3.2.2.2.
157 Givil Code Section 3: 305a and 3:305b.

138 Goldsmith and Gongalves-Ho Kang You, p. 143.

159 Rodrigues, Experiences with ETA, p5.

160 Section 184 of the Netherlands Penal Code.

%1 Goldsmith and Gongalves-Ho Kang You, p. 148,
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required information®2. In case of a complaint, generally, both parties are invited to deliver their points of

view in writing. When the ETC has colfected sufficient information, parties are qguestioned at a hearing.
Witnesses can also be invited or summoned to attend the hearing, both by the parties and by the ETC.
The ETC cannot hear parties under oath. The ETC appraises the hearings greatly as they provide an
opportunity to discuss arguments as well as to explain the scope and relevance of anti-discrimination

law'3.

After the investigation and the hearings the ETC discusses the case in a closed meeting and the
ruling is given within 8 weeks. in urgent cases emergency procedures are possible (for example in cases
of short-term dismissal). Rulings of the ETC have a status of non-binding opinions. The rulings may also
include, and often do include, recommendations how to comply with the law. These recommendations can
contribute to translate legal prescriptions info actual concrete practice, and to ensure that anti-
discrimination law becomes part of a larger policy. Often parties also ask the ETC to provide such

racommendations, to prevent further discrimination's4,

Recommendations are also part of the assessments requested by individuals or organizations
wishing to know whether their own conduct, policies or regulations fall within the scope of the equal
freatment laws. Under Section 12 of the ETA, they have the right to ask the Commission to give an expert
opinion on such matters. The Commission receives several such requests each year, The fact that every
now and then individuals or organizations turn to the Commission for help and advice is a positive sign

that the ETC is increasingly being seen as an authoritative and expert body'®.

Once the investigation is concluded the Commission delivers its ruling. An important issue to
address in the context of rulings is that of the burden of proof. The ETA does not provide for a shift of the
burden of proof, but the ETC doss apply it by means of interpretation of EC case law. In the EU Directive
on the burden of proof in sex discrimination cases '® it has been regulated that both in cases of direct and
indirect discrimination on the ground of gender the burden of proof shifts and thus lies with the defendant.
The ETC relies on EJC-case law that had already established a doctrine on shifting the burden of proof's”.
If, for example, the plaintiff holds that his race or descents was reason to refuse a promotion, and he can

prove his credentials where sufficient to pass the requirements, the defendant has to deliver evidence

162 |y the six years of its existence, the ETC has only once taken proceedings against a person who refused to cooperate
with the Commission during the investigation phase of the case before the ETC. It was an employer who refused to
disclose salary data of his employses. The District Court of Assen ruled that legal obligation to deliver necessary
information prevails over the right of privacy of the employees, that the employer was invoking (District Court Assen, 140
October 1997, JAR 1997,240 ~ Adopted from Rodrigues, Experiences with ETA, p. 6).

183 Rodrigues, Experiences with ETA, p. 6.

164 ldern.

188 Holtmaat, p. 12.

185 Council Directive 97/80 on the burden of proof in cases of discrimination based on sex, OJ [1998] L 14/6.

167 EGJ Danfoss, 109/88, JUR 1989, 3199
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proving there were other relevant reasons that justified the refusal. if the employer cannot clarify his

decisions in an adequate manner, a violation of the faw will be established®.

This shifting the burden of proof is common practice for the ETC, considering all grounds of
discrimination, prohibited under ETA. Reversal of the burden of proof by the ETC does help, but the
plaintiff still needs to claim that there is a serious suspicion of discrimination, a claim that needs to be
underpinned with prima facie evidence. Such prima facie evidence can come from an empirical test (i.e.
where persons of different ethnic backgrounds pose as job applicants) or statistical data {e.g. if an
employer employs considerably fewer persons of a certain ethnic background compared to other

employers) may be used as admissible evidence for demonstrating discrimination®.
2.2.2.2. INVESTIGATIONS ON THE COMMISSION'S GWN INITIATIVE

The Commission does not have to wait for complaints or requests for assessment in order to
embark on an investigation Section 12(1) of the ETA entitles the ETC to investigate on its own initiative in
specific areas where systematic patters of discrimination are suspected. This entitlement is designed to

counterbalance the strong emphasis on individual rights in Dutch law'?.

In practice investigation of public sectors is a massive operation, at which the ETC succeeded
only a couple of times during its practice. Examples include collective agreement provisions on pre-
pension facilities and the access to fertility treatment trough IVF in hospitals. The ETC is now seeking
support for expansion of its investigative authority to individual or smaller groups of companies'’!. As the
outcome of these investigations, the ETC delivers recommendations that offer guidance to the sector

examined as how to achieve greater level of equality.
3.2.2.3. BRINGING CASES TO THE COURT

The ETC may bring legal action with a view to obtaining a court ruling that certain conduct is
contrary fo the ETA or other equal freatment legisiation and is therefore unlawful. Article 15 of the ETA
establishes this power of the Commission, which can thereby request that such conduct be prohibited or

request a court order stating that the consequences of such conduct be rectified. The Commission has

168 The Commentary, p.7.

169 ). Zwambaorn, The Nethertands in RESEARCH ON NATIONAL AND EUROPEAN LEGISLATION COMBATING RACISM, Joint
Project of The Migration Policy Group and The European Monitoring Centre on Racism & Xenophobia {EUMC}), May 1999
-January 2000, p.2 (Hereinafter Zwambom, The Dutch Legislation Combating Racism).

17¢ |dem.

11 Especially in the field of equal payment, the ETC expects enhancing structural improvements will benefit of such
investigations.

42




heen awarded this power fo compensate for the fact that its own opinions are not legally binding or

enforceable!’2.

Such competence is a clear example of the Commission's proactive role. The Commission
should, according to the Government, thus play an active part in abolishing discriminatory practices in
society'”3. The Commission has not yet taken any case to court. There are certainly some advantages of
the use of this instrument in cases of serious discrimination, in order fo establish a precedent. A court
action could also be instrumental where certain individuals or groups would not have appropriate

opportunities to challenge certain forms of inherent discrimination.

3.2.3. THE COMMISSION'S MAIN FEATURES

Now that we have reviewed the functions and the powers of the ETC let us take a look at the
three of its features that characterise the exercise of all its functions. They include: the horizontal approach

to discrimination, effectiveness of a non-binding semi-judicial approach and accessibility and efficiency.

3.2.3.1. THE HORIZONTAL APPROACH

The full name of the ETA is General rules providing protection against discrimination on the

grounds of religion, belief, political opinion, race, sex, nationality, heterosexual or homosexual orientation

or civil status. The very name of the Act, and later on its Section 1, set out that this legislation addresses
different grounds of discrimination in a so-called horizontal manner. In practice this means that an ETC
decision can involve pronouncements on number of grounds of discrimination”4. The ETC has seen in
practice that bringing together different discriminatory grounds within a statutory framework provides good
opportunities for enforcement, particularly where the forms of discrimination are current or related'™. The
following case best illustrates how this approach is a comprehensive one and therefore effective in fighting
discrimination in general.

The petitioner is a law student and wears a headscarf because of her religious beliefs. She
applied to the opposing party for the position of assistant clerk of the court. The opposing party
did not offer the petitioner employment due to the clothing regulations under the Legal Dress
Code. The Commission states that the Judicature Act is the faw in its formal sense on which
Regulation ! is based. The law under the relevant Articie 18 of the Judicature Act does not make
a distinction. For this reason, this older law does not conflict with the examination of the petition
in accordance with the Equal Treatment Act.

The Commission states that the headscarf is not in itself the reason for the discrimination.
Moreover, the clothing regulations do not contain any reference to religious beliefs. It is for this
reason that there is no question of direct discrimination. Nevertheless, as a consequence of the
interpretation and the application of the clothing regulations as practiced by the oppasing party,
mainly those people are put at a disadvantage who wear a headscarf because of their religious

72 Holtmaat, p. 13.

173 idem. -

174 Equal Treatment Commission, The Annual Report for 1998, p.7.
175 The Commentary, p.3.




beliefs. Therefore, the dress regulations provide a basis for indirect discrimination based on
refigious beliefs. The Commission judges the objective of the dress regulations, namely fo
express the independence and impartiality of the judicial power, as legitimate and free from any
form of discrimination. At the same time, this serves a serious purpose. The Commission judges
that the need for clothing rules is a relative one in respect of cuent developments. The
Commission considers the exclusion of all applicants who wear a headscarf, based on the dress
regulations, to be going too far. Furthermore, the Commission is of the opinion that, in view of the
nature of the function of an assistant clerk of the court, the application of the dress regulations is
not necessary. It is for this reason that the discrimination thus undertaken is not objectively
justified. In breach of the law!78,

As this case exemplifies the ETC has a very powerful tool in the ETA's horizontal approach to
prohibition of the discrimination. Having at its disposal different grounds of prohibited conduct the E7C can
effectively condemn both direct and indirect discrimination as well as multiple discrimination. This tesfifies
to the fact that horizontal approach is more effective in countering discrimination in general, especially
since certain forms of discrimination are inherently interconnected. Further, cases that are especially
significant are those dealing with discrimination on the grounds of nationality, race or religion, because
these cases often contain an anti-minority element, like the controversy raised by the wearing of

headscarves'’.
3.2.3.2. THE SEMI-JUDICIAL BODY

The ETC is a semi-udicial body with the power to deliver judgements in cases of discrimination
brought before it. However the rulings of the ETC have no Iegé!ly binding character'”®. Party found in the
breach of ETA cannot be forced by the ETC to change or stop its discriminatory practice. We have seen
that the ETC has a power to instigate judicial procedure as to obtain an injunction prohibiting conduct
contrary to the relevant anti-discrimination laws. Yet, this power has not been used so far for the above
illustrated reasons. One might conclude from this that the lack of binding force of its judgements, makes
ETC a weak body. However, such a conclusion would be a precautious one, because the effectiveness of
a specialised body must be evaluated in the context of political and legal culture within that body operates.
Before we take a look at examples of effectiveness of the ETC judgements, in spite of their non-binding
character, we shall understand that the status of these judgements, as considered by judiciary, is not

defined yet.

As of now the Supreme Court has not pronounced itself on the status of ETC rulings. However it
has done so in regard to the ETC predecessor’s rulings (Commissions dealing with 1975 Equal Pay Act
(CEPA)) stating that ‘taking into account the specific expertise of the Commission and the weight that the

law attaches to its advice, a judgement contrary to the Commission’s rulings can only be given on well-

176 Degigion 2001-53. Translation from Dutch original by LINGUALEX, Juridische und kaufménnische FAGHUBERSETZUNGEN
GMEBH.

177 J. Vian Donselaar and P.R. Rodrigues, Mapping Exercise Final Report (updated), performed for the purpose of forming
EUMGC RAXEN Network, Amsterdam, Leiden, Aprit 2001, p. 42 {Hereinafter The Mapping Exercise-the Netherands).

178 Rodrigues, Experiences with ETA, p.7,




founded reasons’'7%. There were two instances in which the Supreme Court declared the judgement of the

lower couris, which were confrary to the CEPA's rulings, null and void™/, Although not certain it is highly
probable that the Supreme Court shali pronounce itself in the same manner on the rulings of the ETC.
Further, an explicit expression of opinion by the ETC is of great value in court procedures the victim of
discrimination or unequal treatment instigates to claim damages or to get an injunction'!. Presently the
ETC is seeking support for the idea of giving its rulings the statutory status of an expert opinion that cannot

be overruled without well-founded reasons'e2,

This present uncertainty can be given due weight only in the light of the impact of the ETC rulings,
documented so far. The research conducted by the University of Nijmegen on the social effect of equal
treatment legislation, concluded that the most rulings of the ETC have been followed'®*. Further, the ETC
tries to strengthen the impact of its work by actively following up on its opinions. It asks the parties
involved in a case to pravide information on the action they have taken after the opinion has been issued.
The evaluation of the Commission‘s first term (1995-2000) brought to light the fact that, in a substantive
number of cases, in which the Commission concluded that the complaint was well founded, the defendant
observed the opinion. In one out of three cases, concrete and structural measures were also faken to
improve the practices or regulations in such a way that unequal treatment would be avoided in the future.
Some examples of practices and rules that have been altered following the Commission’s opinions include
the revised banking procedures for giving credit to non-resideﬁts; changes to some large companies’
selection procedures to avoid sex discrimination; and the inclusion of same-sex partners in the travel

benefits for employees of the National Railway Companyt4.

In the absence of enforceability, the impact of the Commission’s rulings depends on the authority
of the ETC. This is not somsthing that comes by itself, but depends on the quality of the rulings to
convince the parties involved as well as the judiciary'®. Keeping this in mind, the ETC has concentrated in
its first period (1995-2000) on its semi-judicial task of actively investigating complaints about alleged
discrimination and on writing high-quality opinions?®, Besides high-quality opinions, further qualities of the
ETC that have contributed to the building up of its authority, its accessibility and efficiency, are discussed

in the following Section.

178 The Supreme Court judgement of 13 November 1987.
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183 |dem:.

184 Holfmaat, p. 17.
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3.2.3.3. ACCESSIBILITY AND EFFICIENCY

Peter Rodrigues’® concludes that the enforcement of anti-discrimination law is optimum when
civil law regulations provide for less formal complaint procedures'®. The ETC provides easy access to an
independent and expert opinion in matters of alleged unequal treatment and/or discrimination, both for
individuals and for private and public organizations and insfitutions. There are no registry fees, legal
representation is unnecessary and the procedure is less formal than a court procedure'®. Most importantly
the ETC considers every complaint presented to it This is important for the complainant, because
aggravated by the discrimination undergone'’, one feels taken care of when histher circumstances are
looked at by the ETC, and he/she is not sent somewhere else down the line of possible assistance. We
have seen that the list of the list of those who can direct their complaint o the ETC is long. Among them
there are also individuals and organizations that wish to know whether their own conduct, policies and
regulations are in accordance with the ETA. The fact that the ETC may conduct an investigation and
delivers an expert opinion on such matters is a great preventive measure. This practice is more effective in
the sense of prevention than general codes of practice issued for a particular branch indusiry for example,
because in this way the ETC deals with the specific organization and may deliver recommendations
tailored for their specific activities. Recently the Commission has introduced an additional measure fo
ehhance its accessibility, targeted at the most vulnerable groups of complainants. It regards in house
interviews with complainants who have difficulties in filing a comiplaint in writing, as the Section 12 of the

ETA requires™".

The ETC’s possibility to deliver rufings in instances of class action complaints further testifies toits
accessibility. The aim of the right of group action is that alleged unequal treatment can be assessed by the
Commission independently of the special circumstances of the individual case. This provides for the
possibility of combating structural forms of discrimination. The right of group action also makes it possible
for inferests which individual victims do not pursue before the Commission to be represented jointly.
Finally, organizations can act in cases where individuals dare not do so for fear of reprisals, for example
by their employer'®2 In the first period of the Commission’s practice (1995-2000) one of the ten plaintiffs
was an organization that filed a collective complaint'®. The ETC considers that in view of the positive

187 Former commissioner of the ETC and a lawyer at the Anne Frank House, a large NGO operating in the field of aquality.
188 Rodrigues, The Dutch Experience, p. 7.

189 Holtrmaat, p.5.

190 An agt that is only perceived as discrimination has the same devastating effect ona victim,

191 The author herself had a very positive experience with the staff members of the Commission who were very helpful with
obtaining limited specific material on the ETA and the ETC in English language.

192 The Commentary, p. 7.

193 Radrigues, Experiences with ETA, p. 8.
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experience gained from the ETA in this respect the new anti-discrimination laws across the EU should

contain a collective right of action?.

Another characteristic of the ETC that complements its accessibility regards its efficiency. The
standard procedure including filing of a complaint, investigation, hearings and delivery of the ruling lasts
two months. In addition to the standard procedure, rather speedy in itself, there are two additional
procedures. When dealing with petiions that must be dealt with speedily such as imminent dismissal, the
Commission uses a rush procedure. The Commission will ry fo reach a decision as soon as possible but
adopting the rush procedure is subject to the condition that the case is not too complex. Rush procedures
are based on very summary investigations after which the hearing and decision follow as speedily as
possible. Further, in some cases, violation of the law may be clearly in evidence. Take the case of an
advertisement where, without exceptions to the law being stipulated, only men are invited to respond.
Such cases can be dealt with using the simplified procedure in which case the investigation is less in-
depth and there is no sitling'®. ETC’s speedy dealing with the complaints adds value to the quality of its
work, in the light of the fact that even a semijudicial proceedings considerable amount of stress for the

complainant.

3.3. EVALUATION

Now that we are familiar with the ETC characteristics and practices let us assess them. This part
presents an account of those practices that the Dutch experience has proven particularly positive and that
the other Member States could benefit from, in consfructing their specialised bodies. In the second half

this part refers to some weaknesses of the ETA and consequently the ETC.

The first asset of the ETC is its independence. Five Ministers'® appoint the ETC members and
deputy members who are selected for their expertise in the field of equality and legal protection thereof.
Once selected these members are independent in making investigations, delivering rulings, and assisfing
mediations as well as in any decision-making and exercise of the ETC functions. The fact that in
Netherlands five Ministers consult on selecting the ETC members makes the process of selection more
transparent and democratic than if the Minister of Justice performed it alone. However, there is one
disadvantage and it regards the fact that the ETC is also funded by the five ministries. Procedure on
deciding and delivering the funds to the ETC is somewhat time-consuming and inefficient. In its first review
of the ETA the ETC has recommended that only one Ministry be responsible for the budget in the future.
The power to review the anti-discrimination legislation is a further asset of the ETC as it enables it to ‘up-

date’ the law and make it efficient in condemning discrimination.

194 The Commentary, p. 7.
185 The Equal Treatment Commission, Annual Report 1998, p. 11.
196 Minister of Justice, Minister of Intemal Affairs, Minister of Social Affairs, Minister of Education and Minister of Health.
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The ETC preventive powers represent its second asset. The most significant among these powers

is the power fo assess conduct, policies or regulations of individuals or organizations who wish fo know if
their practices are in accordance with the equal freatment legislation. An important aspect of this
preventive power is that the ETC delivers an expert opinion and recommendations tailored specifically for
these organisations to help them eliminate discriminatory practices if any ave found by the ETC. The
increasing number of the organisations that request the ETC evaluation testifies fo the importance of this

ETC power.

Besides organisations who request from the ETC an assessment of their practices, the list of
clients of the ETC includes: individuals who believe they are suffering discrimination, persons deciding on
disputes concerning discrimination, work councils or civil servants’ committees and legal persons or
incorporated associations which promote the interssts of those whose protection is the objective of anti-
discrimination legislation. The length of this list is a testimony to one of the most significant strengths of the
ETC, its accessibility. Elements of this accessibility of further significance are: the fact that the ETC
practices are free, the fact that the ETC considers every complaint or request for assistance brought
before it and finally the fact that legal representation is not obligatory as the ETC plays an active role in the
investigation of complaints. These facts enable us to understand fully the extensiveness of the ETC
accessibility. The ETC capacity to deliver rulings in class action cases brought before it is notable feature
of the ETC accessibility. Class action is an important mean to restore the balance of power between the
parties involved in cases of unequal freatment and also the most effective mean to avoid victimization in

employment cases.

Further strength of the ETC lies in its power fo deliver rulings in the cases brought before it.. The
main purpose of the Commission is the examination of complaints brought before it. The ETC is a semi-
judicial body independent from judiciary that delivers rulings in the cases of discrimination. Once the ETC
receivas a complaint it may embark on investigation. Very important power regarding investigations is the
ETC power to obtain information from individuals, that also may be summoned to withess. The refusal to
collaborate with the ETC constitutes a criminal offence. This gives authoritativeness to the ETC power to
obtain information, but the ETC had to resort to criminal procedure only once, because its requests for
collaboration are usually respected. One important issue to note in regard to ETC's dealing with
complaints is that it cannot provide representation to victims of discrimination that want to present their
case before the Court. This is a weakness of the ETC in the light of providing an example for the EU
Member States that must establish specialised bodies under the Directive. In the Dutch system this
characteristic of the ETC does not result in inadequate provision of legal assistance to the victims. The
numerous Anti-discrimination Bureaus as well as the LBR create a powerful infrastructure of organizations

that provide legal representation. This infrastructure represents a general strength of the Dutch equality
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scene. However if the ETC were the only actor on that scene, its incapacity to provide legal representation

before the courts, would make the outlooks for the succesful anti-discrimination litigation rather grim.

A significant feature of the ETC that makes it a powerful institution for elimination of discrimination
regards the fact that it operates within ETA that has a horizontal approach to discrimination. ETA prohibits
discrimination on the following grounds: religion, belief, poiitical opinion, race, sex, nationality,
heterosexual or homosexual orientation or civil status. This is very important for the ETC's dealing with
complaints because its rulings can involve pronouncements on number of these grounds. This results in a
comprehensive approach to iradiation of the discrimination, and can also result in a decision that is more

satisfactory to the victim of multiple discrimination.

Another important issue that arises in dealing with individual complaints regards the burden of
proof. One of the great obstacles for complainants in cases of alleged discrimination is the fact that often
they find it hard to prove that the contested conduct, practice or regulation is indeed discriminatory'?. In
Netherlands the burden of proof lies very broadly with the person who alleges discrimination. The ETC
practice of reversing (sharing) the burden of proof, thereby alleviating the requirements of the proof for a
victim'%, can be seen as its strength because it efiminates one of the main obstacles to iniiating anti-
discrimination liigation. Further the admittance of empirical tests and statistical figures can be judged as
positive developments in facilitating the establishment of prima-facie case of discrimination, especially
since the Directive prescribes this as well. However, ajthough the ETC opts often for sharing of the burden
of proof, the issue of burden of proof remains problematic in the general civil law system in Netherlands

since the ETC cannot award material or immaterial damages'.

Following the investigation the ETC delivers its rufing. The ruling is delivered within eight weeks.
of the conclusion of the investigation. This speedy delivery of the ruling is a sign of the ETC efficiency,
which represents another one of its important assets. The efficiency of the ETC is further enhanced by the
existence of the summary proceedings that the client may resort to in the cases of imminent dismissal and
clearly evident discrimination. The ETC efficiency adds value to the quality of its work, in the light of the

fact that even semi-judicial proceedings bring considerable amount of siress to the complainant.

The rulings delivered by the Commission do not have legally binding character. While at first sight
it might seem that because of this, the ETC rulings may not be effective in eliminating racial discrimination,
the practice in the Netherlands has proven the contrary. The ETC case follow-ups as well as the research
conducted by the University of Nijmegen conclude that the most rufings of the ETC have been followed.

197 Holtmaat, p. 14.
198 |dem.
192 M. Zwambom, The Dutch Legislation Combating Racism, p. 24.
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Further, in one out of three cases, concrete and structural measures were aiso taken to improve the
practices or regulations in such a way that unequal freatment would be avoided in the future. Having
account of the evidence of the consistent pasitive impact of the ETC’s rufings we ¢an con conclude that
the non-binding nature of its rulings cannot be considered a disadvantage. The role of a specialised body
cannot be judged outside of the specific legal and polifical culture within which it operates. Therefore the
only valid conclusion that can be drawn from the Dutch experience is that the ETC’s rulings of non-binding
nature are its assef because they do contribute effectively to the elimination of discrimination in
Netherlands. Of course, this may not be the case in the other Member States searching for a suitable
structure for the new specialised bodies. The ethos of tolerance and of avoiding of conflict that prevails in
Netherlands plays a significant role in the formation of an environment where non-binding rulings are an
effective mean to combat discrimination?®. Of course in other Member States the non-binding decisions

might prove unsuccessful for the implementation of the equal freatment principles.

The ETC can conduct investigations on its own initiative without having to wait for a complaintor a
request for assessment of an organization’s policies. Section 12(1) of the ETA empowers the ETC to
investigate on its own initiative in specific areas where systematic patterns of discrimination are suspected.
This power represents a significant asset of the ETC since it enables it to condemn the situations of
aggravated racial discrimination. The fact that the ETC further has a power fo issue recommendations
designed to iadiate these practices adds importance to this ETC power. The ETC further has a power to
bring legal action with a view to obtain a court ruling that certain conduct is contrary to the ETA or other
equal treatment legistation and is thersfore unlawful. This power is a further resort that the ETA may turn

to in regard to fight systematic patterns of discrimination.

However in its six-year long practice the ETC has not utiised this power. The main reason for this
is that there are two sides to this important power of the ETC. A successful case might in general enhance
the status of the Commission’s rulings, which is important in the absence of enforceability. The
disadvantages are afso evident. An unsuccessfut party might feel betrayed, when he has cooperated in the
investigation by the Commission, and the information is used against him in court. Here the two different
positions of the Commission might collide (that of a judge and prosecutor at the same time). It needs no

explanation that an unsuccessful action would damage the Commission’s image?'. Moreover, one of the

purposes of establishing the Commission is to prevent cases being taken to Court®2.

20 Racial Violence and Harassment in Europe, Council of Europs, p, 36.

m Goldsmith and Gongalves-Ho Kang You, p.144.

202 This is sometimes also judged as a disadvantage because the judiciary doss not get enough cases of discrimination fo
acquire experience and expertise in the field {Adopted form Rodrigues, Experiences with ETA, p. 7).
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Let us furn now to the weaknesses. The weaknessas individualised in the practice of the ETC do
not originate in the ETC practice but are connected to the weaknesses of the ETA. The issues addressed
below include: limited application of ETA, restricted principle of victimization and the interpretation of

race.

The ETA refers only to employment, education and the provision of goods and services.
Consequently the ETA mainly provides protection against discrimination within the area of private law and
most of the public law sector is excluded?™, For example, a complaint regarding a refusal by local
authorities to let a house to a woman, member of an ethnic minority, can be considered by the ETC.
However, if this woman complains that she is unjustly excluded from obtaining a housing permit she
cannot lodge a petition at the ETC because the ETA or any other equal freatment law curently does not
cover the application of specific public powers by civil servants24. While the first example regards the
sphere of the private law, in as much as the public authority is acting as a confractual party on the same
level of the complainant, the second example refers to the sphere of the public law, because the authority
is above the woman since it is exercising its public power to issue housing permits. This limitation was
brought to the attention of the Committee on the Elimination of Racial Discrimination (CERD), that in its
concluding observations, of 19t March 1998, with regard to the periodic reports of the Netherlands?®,

drew attention to the proposals fo extend the Commission’s competence.

The main obstacles in initiating a procedure regarding a breach of an anti-discrimination norm in
the civil law are fear of victimization, costs and the time and trouble of filing a lawsuit. This is especially
frue in cases where the victims have no financial interest, but an immaterial claim, as is the case in point
under the ETAZ%, We have seen above that the ETC is equipped to superate the last two obstacles and it
does so rather successfully. However the ETC’s capacity to deal with victimization is limited since the ETA
provides protection against victimization only in the cases of dismissal. There are no further provisions,
other than the general recourse to the tort provisions?”. The ETC considers that the right of group action is
an adequate insfrument to provide protection against victimization?®8, but | would disagree since even

group acfion would be limited to the cases of dismissal.

The ETA does not define race but the ETC, as well as the Dutch Supreme Céurt2°9, interprets
race in accordance with Aricle 1 of the UN Convenfion on the Elimination of All Forms of Racial

Discrimination (ICERD), defining race as including colour, descent or national or ethnic origin. Although

203 Rodrigues, Experiences with ETA, p. 6.

24 Holtmaat, p. 6.
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26 Rodrigues, The Dutch Experience, p. 7.
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the ETC sees its adherence to the ICERD Article 1 as positive?'0 there are some problems in saying that

one adheres fo the ICERD interpretation of race, namely because the ICERD does not provide one. Article
1(1) of the ICERD reads ‘In this Convention, the term ‘racial discrimination’ shall mean any distinction,
exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has
the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing,
of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of
public life. It is clear that Article 1(1) defines what ‘racial discrimination’ is and not what the race is.
However we cannot hold this fallacy against the ETC strongly because it is not alone when it asserts that
ICERD interprets race. More authoritative forums than the ETC have stated the same: the Dutch Supreme
Court for example following the European Court of Human Rights (Jersild Case) and the Human Rights
Committee (General Comment 128 (37)) 2'1.

CHAPTER 4. THE EQUALITY AUTHORITY AND
THE QFFICE OF THE DIRECTOR OF EQUALITY INVESTIGATIONS IN IRELAND

Enactment of the Employment Equality Act in 1998 and the Equal Status Act in 2000, together
with the establishment of the equality infrastructure consisting of the Equality Authority and the Office of
the Director of Equality Investigations, put in place what many commentators regard as the most
comprehensive and progressive anti-discrimination legislation in the EU2'2. In the first part this chapter
gives an overview of both pieces of equality legistation existing in Ireland. In the second part it describes
powers and functions given to the two specialised bodies, the Equality Authority and the Office of the
Director of Equality Investigations, responsible for the enforcement of existing legislation. The final part
evaluates the two speciafised bodies on the basis of their statutory powers and functions. It shouid be
noted that limited availability of the documentation of the bodies’ practice up to day?', makes the primary

sources, namely the two Acts, the best basis for their evaluation at the moment.

210 The Commentary, p. 4.

211 The Commentary, p. 4.

212 J. ’Donoghue, Minister for Justice, Equality and Law Reform, Speech in the occasion of the commencement of the
Equal Status Act, 2000, 25 October 2000, krish Government Web site: hfp./iwww.irigov.jefjustice .

213 Only two reports about the Equalify Authority’s practice are presently available. They both regard the peried from 189
Qctober to 315t December 1999. While the first report treats primarily organizational issues, the second one illustrates
Authority's program for anti-racism work. As far as the Office of the Director of Equality Investigations is concemed, the
Annual Report for the year 1999 reviews first three months of the Office’s operation. As all three reports regard the very
beginning of the specialised bodies’ work they are not sufficiently illustrative of their practices. At the time of completion of
this thesis the Annual Report of the Office of the Director of Equality Investigations for the year 2000 has been released,
Due to the thesis deadline it has been refermed to only in regard to the budget.
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4.1. THE EMPLOYMENT EQUALITY ACT 1998

The Employment Equality Act' outlaws discrimination in employment on nine distinct grounds -
gender, marital status, family status, sexual orientafion, religion, age, disability, race {including colour,
nationality and ethnic or nationat origin} and membership of the Traveller Community (Section 6). Some of
the terms used in the Act are defined in the first part. Direct and indirect discrimination, as well as

harassment and victimization are prohibited by the Act.

The Act protects employees in both, the public and private sectors as well as applicants for
employment and training. It outlaws discrimination on any of the discriminatory grounds in all areas
relevant to employment as follows: (a) discrimination by employers (Section 8); (b) discrimination in
collective agreements (Section 9); (c) discriminatory advertising (Section 10); {(d) discrimination by
employment agencies {Section 11); (e) discrimination in the provision of vocational training (Section 12);
(f) discrimination by trades unions (Section 13). The Act may not be construed as requiring the
recruitment, retention or promotion of anyone not available or willing to do, or fully capable of doing, the
particular job (Section 16)2'°.

Part three of EEA includes specific provisions as to equalify between women and men. This Part
of the Act deals in detail with the requirements of the EU Equal Pay and Equal Treatment Directives which
apply in relation to the gender discrimination ground. The Anti-Discrimination (Pay}) Act, 1974 and the
Employment Equality Act, 1977 are repealed and replaced by the EEA (Section 5). The Act codifies for the
first time in Irish Law indirect discrimination so far as remuneration is concerned. The Act defines sexual

harassment for the first time in Irish law?'6,

The Act allows an employer to put in place posifive action measures to promote equal
opportunities. The Act extends protection to the Defence Forces for the first time in lIrish law. There are
exclusions from the scope of the Act in the following circumstances: (a) where sex amounts fo an
aoccupational qualification, (b) special beneficial treafment of women connected with pregnancy and
maternity or adoption, (c) the performance of services of a personal nature, {d) limited exclusions for

prison service in the interests of privacy and decency?".

Part four of the EEA includes specific provisions as to equality befween other categories of
persons. It deals in detail with the new discriminatory grounds. An entitlement to equal pay for work of

equal value is established from the date of coming into force of the legislation. In addition, an equality

714 Hareinafter the EEA or the Act.

215 Explanatory notes on the Employment Equality Act 1988, p. 1 {Hereinafter The EEA Explanatory Notes).
26 |dem, p.2.

47 |dem, p.3.
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clause is inserted into every contract of employment and discrimination, both direct and indirect, is
outlawed (Sections 29 - 31). A person is said to be discriminated against if sfhe is freated less favourably
than another is, has been, or would be freated on any of the nine grounds. Indirect discrimination occurs
when practices or policies which do not appear to discriminate against one group more than another

actually have a discriminatory impact. The Act also defines victimization?*,

The Act allows positive action specifically geared towards the integration into employment of
disadvantaged groups (Section 33). The Act also outiaws harassment, related to any of the new
discriminatory grounds, in the workplace and in the course of employment whether by an employer,

another employee or by clients, customers or business contacts of the employer.2!3,

The Act provides for the following general exemptions (Sections 36 and 37) that apply to: (a)
requirements as to residency, ciizenship and proficiency in the Irish language for public service
empioyment; (b) requirements as to educational qualifications which are generally accepted for particular
jobs; (c) posts where the presence ar absence of a particular characteristic related to a discriminatory
ground is an occupational qualification; {d) differentiation by religious, educational and medical institutions
run by religious bodies; (e) employment for the purposes of a private household. Further, the Act provides
for additional exceptions regarding the age, family grounds and the disability ground?.

Parts five and six regard the establishment, the sfructure and the functions of the Equality
Authority, replacing Employment Equality Agency, and shall be described in the Section dedicated o the
Equality Authority. Part seven regards establishment and powers of a new statutory body, the Office of the
Director of Equality Investigations, and shall be described in detail in the Section dedicated to this body.

4.2. THE EQUAL STATUS ACT 2000

The Equal Status Act?2! complements the EEA 1998, outlawing discrimination outside of the field
of employment on the same nine grounds. The Act provides for: (a) the promotion of equality and the
prohibition of discrimination, harassment and related behaviour in non-employment areas and (b)
remedies and enforcement measures. The Act outlaws both direct and indirect discrimination in the

provision of goods and services, accommodation, disposal of premises and education. All services

218 Enforcing your rights under the Employment Equality Act, A publication of the Equality Authority, Series: Equality in a
Diverse ireland, Equality Authority Web site: http:/fwww.equality.je (Hereinafter Enforcing Rights Under EEA).

29 The EEA explanatory notes, p. 4.

220 [dem, p. 5.

221 Hereinafter the ESA or the Act.
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generally available fo the public are covered, including facilities for refreshment and entertainment, credit

facilities and fransport services??,

Part one of the ESA defines discrimination for the purpose of the Act and some of the terms used
in the Act. “Service" is widely defined fo cover all services or facilities generally available to the public or a
Section of the public, including facilities for: banking, insurance, grants, loans, credit or financing,
entertainment, recreation or refreshment, cultural aclivities, transport or fravel. The Act also covers
services of professional or trade nature and services provided by a club, which are available with or

without payment, to the public or a section thereof.

The definition of discrimination is broader than the one found in the EEA 1998 and includes direct
discrimination, indirect discrimination, victimization and discrimination by association and/or by imputation.
Discrimination shall be taken to occur where on any of the discriminatory grounds that exist at present,
which previously existed but no longer exist, or which may exist in the future, or which is imputed to the
person concerned, a person is treated less favourably than another person is, has been, or would be
treated. Less favourable treatment of a person, because of their association with a person in one of the
categoties covered by the legislation, is likewise discrimination. Indirect discrimination takes place where
the requirement to comply with a condition has a substantially more adverse effect on one category of
persons than on others and the obligation to comply with that condition cannot be justified as being
reasonable in all the circumstances of the case. The Minister for Justice, Equality and Law Reform can

assess, within two years after the Act commences, the need to add new discriminatory grounds?2,

Part two, entitled ‘Discrimination and Related Activities’ prohibits discrimination in: the disposal of
goods or the provision of a service, with special emphasis on clubs, accommodation and education. For
the purpose of the ESA, it is irelevant that the goods or service are provided for payment, or only to a
section of the public. A club found to discriminate is denied the licence to serve the alcohol. There are also
a number of exemptions, and they include: disposal of goods by will or gift, accommodation intended for

use by persons of one gender and differential reatment by denominational education institutions. ,

Further, the part two of the ESA deals with sexual and other harassment in the areas covered by
the Act. Harassment is defined as an offensive, humiliating or intimidating act or conduct based on any of
the discriminatory grounds. Section 14 exempts from the scope of the Act actions which are required to be

done under any enactment or by court order, EU law or pursuant to an international convention224.

222 Explanatory and Financial Memorandum — Equal Status Act, p.1 (Hereinafter The ESA Explanatory Memorandum).
23 |demn, p. 2.
24 |dem, p. 5.

55




Parts three and four freat respectively the functions of the Equality Authority and the Office of the
Director of Equality Investigations under the Act and shall be addressed in detail in Sections dealing with
these two bodies.

4.3. THE EQUALITY AUTHORITY

The Equaiity Authority?? is an independent statutory bady established under the terms of the EEA
1998, on the 18t October 1999. The Authority replaced the Employment Equality Authority, which
operated under the previous Employment Equality Act from 1977. The first part of this Section addresses
the functions and the structure of the Authority. The second part reviews specific powers of the Authority
that regard: drafting of the Codes of Practice, conducting of inquiries, exercising legal action and

conducting of equality reviews and making of equality action plans.
4.3.1. FUNCTIONS AND STRUCTURE

The functions of the Authority under the EEA and ESA are: (a) to work fowards elimination of
discrimination in employment, provision of goods and services; (b) to promote equality of opportunity in
relation to matters to which EEA 1998 and the ESA 2000 apply; (¢} to work towards elimination of conduct
prohibited by the EEA and ESA; (d) to monifor and review tﬁe EEA 98, the ESA 2000, the Matemnity
Protection Act (MPA 1994), the Adoptive Leave Act (ALA 1995) and the Pensions Act (PA 1990), and
whenever it thinks necessary to make proposals ta the Minister for Justice ( in case of the Pensions Act fo
the Minister for Social Affairs) for amendments and (e) to provide information {o the public on the EEA
1998, the ESA 2000, the MPA 1994 and the ALA 199525,

A sizable fask that the list of the Authority’s functions places upon it is achieved through the
Authority’s Strategic plan, which is renewed every three years. The plan comprises: key objectives,
outputs and related strategies. The plan is approved by the Minister of Justice. The Minister also has the
sole responsibility in appointing and removing the twelve Board members of the Authority, including an
independent Chair and Vice-Chair. Board Members are drawn from employer organizations, employee
organizations, and organizations and groups who have knowledge of, or experience in, equality issues
relating to gender, marital status, family status, sexual orientation, refigion, age, disability, age, race or

membership of the Travelier Community. Board members serve a four-year term and can be reappointed.

25 Hereinafter the EA or the Authority.
26 Apout Us, A publication of the Equality Authonity, Series; Equality in a Diverse Ireland, Equality Authority Web site:

hite:iwww equality.ie {Hereinafter About Us).
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The Minister for Justice together with the minister for Finance decides on the budget of the Authority,
which in 2000 amounted to £ 3.7 miflion?%’.

The Equality Authority consists of four distinct but integrated sections: legal, development,
communications and administration. Through the Legal Section, the Equality Authority provides a free
confidential advisory and information service to people who feel they have been discriminated against,
employers, service providers, trade unions, the general public and the legal profession on the
implementation of equality legisiation. The Legal Section handles enquiries and complaints in refation to
equality and discrimination. A number of these complaints proceed for investigafion. In some instances
complaints can be resolved through mediation without proceeding to a full hearing. Decisions regarding
the Authority’s representation take due account of the Equality Authority’s priorities. Given the Authority's
resources, it is not possible to represent all those who request it. In addition, the Legal Section provides
information and advice to the customers on the operation of the MPA 1994, the ALA 1995, and the
Parental Leave Act 199822

The Development Section is responsible for ensuring that the Authority takes a proactive role in
the development of the equality agenda. lts principal functions include the development of codes of
practice sefting out how best to meet the requirements of equality legislation, undertaking equality reviews
and action plans which evaluate the equality situation in an organization and set out actions to improve
this, developing positive action measures to promote equal opporfunities and undertaking research
projects into equality issues. The Communications Section deals with all aspects of the profile of the
Authority and the promotion of the Equality Authority's work. The Administration Section has overall

responsibility for the management and maintenance of the public office??,
4.3.2. CODES OF PRACTICE AND RESEARCH

The Authority may draft Codes of Practice in furtherance of its goals to eliminate the
discrimination and to promote equality of opportunity in the fields covered by the EEA and the ESA. The
Codes are drafted on the initiative of the Authority or that of the Minister for Justice. After receiving the
draft of a Cods, the Minister may amend it after consultation with the Authority. An approved Code of
practice is admissible in evidence and, if any provision of the Code appears to be relevant fo any question
arising in any criminal or other proceedings, it shall be taken in account in determining that question. The
Minister may, after consulting, the Authority, revoke or amend an approved Code of practice (EEA Section

56). The Authority may undertake or sponsor such research and undertake or sponsor such activities

27 dem.
28 The Equality Authority's Customer Service Action Plan, p. 7.
29 jdem, p. 9,
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relating to the dissemination of information, as it considers necessary and as appear evident, for the

purpose of performing any of its functions (EEA Section 57).

4.3.3. THE INQUIRIES

The Authority may, for any purpose connected with the performance of its functions, conduct an
inquiry, and shall do so if requested by the Minister of Justice. Preconditions for conducting such an
inquiry are: that terms of reference for the inquiry have been drawn up by the Authority, or by the Minister,
and that notice of intention to conduct the inquiry has been announced by the Authority (EEA Section 58),
For the purpase of an inquiry the Authority may: require any person, by nofice delivered to that person, to
supply to the Authority such information as it specifies in the notice; require any person, by nofice
delivered to that person, to produce to the Authority or to send fo it, any document specified in the notice
and in that person's power or confrol; summon witnesses and administer oaths and affirmations to
witnesses and examine witnesses attending before the Authority.

The notice of an inquiry shall be delivered only after the EA has obtained the Minister's consent
and when it believes that the person named in the term of reference of the inquiry: (i) has discriminated or
is discriminating, (ii} has confravened or is contravening Section 8(4), 10 or 14 of the EEA, or (jii) has
failed or is failing to comply with an equality clause or an equal remuneration term (EEA Section 59).
Anyone who: (a) fails or refuses to supply fo the Authority information required by it; (b} fails or refuses to
produce or send fo the Authority any document in that person's power or control; {c) on being duly
summoned as a witness, fails or refuses to attend before the Authority; (d) being in attendance as a
witness before the Authority, refuses to take an oath or affirmation when required by the Authority to do so
or to answer any question to which the Authority may require an answer; (e} does anything which, if the
Authority were a court of justice having power to commit for contempt of court, would be contempt of court;
(f) makes a false statement when supplying the Authority information or (g) alters, suppresses, conceals or
destroys a document, shall have committed an offence. Every person found to have committed an offence
may be required by the Court to comply with the Authority’s request for information (EEA Section 60).

As a result of an inquiry, the Authority might issue recommendations to any person, inciuding the
Minister, for the purpose of elimination of discrimination and promotion of equality of opportunity. Following
an inquiry the Authority shall make a report. Confidential information obtained during the inquiry shalf not

be included in the report without consent of the organization or person subject of the inquiry.

Where the Authority is satisfied that any person, subject of the inquiry: (i) has discriminated or is
discriminating, (Hi} has confravened or is coniravening Section 8(4), 10 or 14 of the EEA, or (jii) has failed

or is failing to comply with an equality clause or an equal remuneration term, the Authority may serve a
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non-discrimination notice (NDN) on that person. Before an NDN is served, that person shall be notified of
the EA’s infention to serve the NDN. Nofification shall specify the act or omission constituting
discrimination, confravention or failure and inform the person of the right o make representations to the
EA. These representations shall be considered before serving the NDN. The NDN shall: {a) specify the act
or omission constituting the discrimination, contravention or failure to which the non-discrimination notice
relates, (b) require the person on whom it is served not to commit the act or omission constituting the
discrimination or contravention or, where appropriate, to comply with the equality clause or equal
remuneration term, (¢) specify, in the case of a discrimination, what steps the Authority requires to be
taken by the person on whom the NDN is served in order not to commit the discrimination in the future, (d)
require the person on whom it is served, within a period specified in the non-discrimination notice, to
inform the Authority, of the steps taken in order to compiy with the notice, and {e) require the person on
whom it is served, within a period specified in the non-discrimination notice, fo supply the Authority with
any additional information so specified (EEA Section 62).

A person on whom an NDN has been served may appeal to the Labour Court, within 42 days of
the date of service, against the notice or any requirement of the notice. Where an appeal, is not made, a

non-discrimination notice shall come into operation on the expiry of the 42 day (EEA Section 63).

If in the period of five years, beginning on the date o=n which an NDN came into operation, the
Authority satisfies the Circus Court or the High Court that there is likelihood of further discrimination,
contravention or failure by the person or organization on whom the notice was served, the Court may, on
the motion of the Authority, grant an injunction to prevent discrimination by the person specified in the
order of the Court (EEA Section 65). A person on whom an NDN is served who, at any time within the
period of 5 years, beginning on the date on which the notice comes into operation, does not comply with
the notice, shall be found to have committed an offence (EEA Section 66).

4.3.4. LEGAL ACTION

The Authority’s power of legal action has two aspects. The first one concemns the EA’s assistance
and representation in regard to individual complaints and the second one concerns the EA’s capacity to
take cases to the Office of the Director of Equality Investigations.

A person who considers that discrimination has been directed against the person by another
person, or sfhe has been discriminated against by another person, may make a request to the Authority for
assistance in taking proceedings in respect of which redress is provided for under the EEA and the ESA.
Where, having considered a request, the Authority is satisfied that the case to which the request relates
raises an important matter of principle, or it appears fo the Authority that it is not reasonable to expect the

person making the request adequately to present the case without assistance, the Authority may at its
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discretion provide assistance to the person: {a) in making the reference or application, and (b) in any
proceedings resulting from or arising out of the reference or application. Assistance by the Authority shall
be in such form as the Authority at its discretion thinks fit (EEA Section 67). important issue to address in
the context of individual complaints brought to the Court is the Burden of Proof. Although there are no
provisions addressing this issue in the EEA or the ESA, division of the burden of proof is practices by the
Courts, following the practice of the ECJ that was first applied in the gender discrimination cases.
Therefore we can conclude that the burden of proof does not represent an obstacle to bringing cases

under the existing anti-discrimination legislation in freland.

Section 85 of the EEA and Section 24 of the ESA address the instances when the Authority may
refer the cases to the Office of the Director of Equality Investigations. Those instances in both Acts
inciude: (a) discrimination or victimization generally practiced against persons; (b) discrimination or
victimization having as a subject a particular person who cannot reasonably be expected to make his/her
own case and (c) publishing or display of a discriminatory advertisement. Further, the EEA 1998 includes
instances where: {d) a person incites or attempts to incite another person to victimize or discriminate (e)
there is a failure fo comply with an equal remuneration term or an equality clause either generally in a
business or in relation to a particular person who cannot reasonably be expected to make his/her own
case and {f} a person has procured or attempted to procure another to brake an equal remuneration term
or an equality clause. The ESA 2000 adds the instances when the person has contravened: (g) Section 19
regarding provision of kerb ramps and (h) Sections 17 and 18 regarding transport accessibility. It is
important to note that the EA’s powers to bring cases that regard discrimination generally practiced against
persons and discrimination having as a subject a particular person who cannot reasonably be expected to

make his/her own case, amount to the power to bring class action complaints.
435 EQUALITY REVIEWS AND ACTION PLANS

Sections 69 to 72 of the EEA deal with another important power of the Authority, that fo conduct
equality reviews and fo make equality action plans. An equality review is an audit of the level of equality of
opportunity which exists in employment in a particular business, group of businesses or the businesses
making up a particular industry or sector thereof, and an examination of the practices, relevant to
determine whether those practices, procedures or other factors are conducive to the promotion of equality
of opportunity in that employment. An equality action plan is a programme of action to be undertaken in
employment, in a business or businesses, to further the promotion of equality of opportunity in that
employment. The Authority may invite a particular business, group of businesses or the businesses
making up a particular industry or sector thereof, {o do either or both of the following: carry out an equality

review in relation to their business or businesses and prepare and implement an equality action plan in
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respect of that business or those businesses. The Authority may, if it thinks it appropriate, itself carry out

an equality review and prepare an equality action plan in relation to a particular business, group of
businesses or the businesses making up a parficular industry or sector thereof. The Authority does not
have the power fo carry out an equality review nor to prepare an equality action plan in relation to any
business which has less than 50 employees, but it has the power to invite such a business to carry out the

reviews and prepare action pians itself (EEA Section 69).

If it appears to the Authority appropriate to do so for the purpose of an equality review or the
preparation of an equality action plan, the Authority may do either or both of the following: require any
person, by notice (substantive notice), to supply to the Authority such information as it specifies in the
nofice and require any person, by notice so served, to produce to the Authority or send to it such
document as it specifies in the notice. Further, if it appears to the Authority thaf there is a failure in any
business or businesses to implement any provision of an equality action plan, the Authority may require
any person, substantive notice, to take such action as: is specified in the notice, is reasonably required for
the implementation of the plan, and it is within that person's power to take. Before serving a substantive
notice on any person, the Authority shall give that person notice in writing (an advance notice) of the
proposal to serve the substantive notice and of the proposed contents of that notice. Where the Authority
has given an advance notice to any person, and within 28 days from the date of receipt of the advance
nofice, that person makes representations to the Authority about the proposed substantive notice, the
Authority shall have regard to those representations before deciding whether or not to proceed with
service of the proposed substantive notice and, if so, as o its contents (EEA Section 70). If the Authority
concludes that the person, on whom the substantive notice has been served, has failed fo comply with i,
the Authority may apply to the Circuit Court or the High Court for an order directing the person on whom

the substantive notice has been served, to comply with it (EEA Section 72).
4.4. THE OFFICE OF THE DIRECTOR OF EQUALITY INVESTIGATIONS

The EEA 1998 provides for the establishment of the Office of the Director of Equality
Investigations? as the primary forum of redress for unlawful discrimination. While the EEA provides for
the ODEI functions in the smployment equality area, the ESA 2000 extends those functions to equal status
matters®!, The ODE! is an independent body operafing under the aegis of the Department of Justice,
Equality and Law reform, whose role is specifically to deal with claims of discrimination under EEA and
ESA. The ODE} powers include investigating and passing of binding judgements in the claims as well as

the mediation of cases. In order to fulfil these functions the ODE! staff is divided in the Investigating and

230 Hareinafter the ODE! or the Director.
21 The ESA Explanatory Memorandum, p. 5.
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Mediating sections. The ODEl services are fres and claimants are not required to be formally represented.
Claimants before ODEI may be individuals or the Authority. The ODEI budget for the year 2001 is £1,335
million?32, Let us now take a closer look at the functions of ODE! as specified by the EEA and ESA.

Part VIl of EEA entitled ‘Remedies and Enforcement’ treats the establishment of ODE, its
functions and powers. This part of the EEA at the same time addresses Labour Courts and Circuit

Courts?3,

Al cases, other than those involving dismissal and gender discrimination, must be referred in the
first instance to the Director. Dismissal cases may be refemred in the first instance to a Labour Court, while
the gender discrimination cases may be referred directly to the Circuit Court. The Director will investigate
each case (except those resolved by mediation) submitted to it and will issue a binding decision. Section
76 of the EEA establishes right of information for a claimant. A person who considers to have been
discriminated has the right to approach the person (for example an employer) who may have discriminated
against them, for information. tn response, the employer is obliged to give the sufficient information as to
allow the person seeking the information fo formulate and present a case in an effective manner. If the
employer fails to give the information sought, the ODEl may draw inferences as seem appropriate®4, A
person may not refer a compiaint to the Director, if a court has already begun hearing a case which they
have brought concemning the same issue, claiming damages at common law for breach of an equal
remuneration clause, or an equality clause, in their employment contract. Similarly, a person who has
refemred a claim to the Director may not also recover damages at common law through court proceedings
in respect of the same issue, once the Office of the Director has begun an investigation of their complaint
or it has been settled by mediation?%. The 1998 Act provides that a claim of discrimination or victimization
must be refemred to the Director within six months of the date when it occurred {or, in the case of a

repeated act, last occurred)®,

When the Director receives a complaint, sthe will arrange for it fo be acknowledged promptly.
Sihe will normally refer it within her Office to an Equality Officer for investigation. If it seems that the case
could be resolved by mediation, and only if both parties agree, sthe will refer it to an Equality Mediation
Officer in the section for Mediation. The Director, Equality Officers and Equality Mediation Officers are
independent in the performance of their functions. Section 78 of the EEA points out that mediation is an

%2 The ODEI Annual Report for 2000, p. 4.

233 This Section of the thesis shall make references to these Courts, only to the extent of their importance for the
presentation of the ODEI work.

24 The EEA Explanatory Notes, p.7.

%% Guide to Procedures under the Employment Equality Act, 1998, the ODEI Web site: http./fwww.odei.ie (Hereinafter The
EEA Guide to Procedures).

46 The Director may extend the time iimit up to a maximum of twelve months, but only if the complainant can satisfy the
Director that exceptional circumstances prevented them from refering the case within the normal six months fimit
{Adopted from the EEA Guide to Procedures, p.4).
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alternative method of resolving complaints, seeking to arive at a solution through an agreement between

the parties, rather than through an investigation and decision. A case is not sent for mediation if either
party to the claim objects to the case being deait with in that way. Mediation is conducted in private, and
takes place directly hetween the parties concerned, with the support of thé Equality Mediation Officer (the
Mediator), who act as an independent facilitator. If the mediation process results in an agreement
acceptable to both parties, the Mediator draws up a written record of the terms of the settiement for
signature by the complainant and the respondent. Once signed, a mediated settlement is legally binding
on both parties, and if not complied with may be enforced through the Circuit Court. if a claim is not
resolved through mediation, the complainant may re-lodge the claim with the Director®’.

When the Director receives a complaint that is to follow the regular procedure, sihe usually
assigns it to an Equality Officer {the Officer) or deals with it her/him self. When the case is assigned to an
Officer, s/he exercises full powers of investigation and the final decision delivery. First of all, the ODE|
contacts both parties fo the case requesting them to supply initial information regarding the complaint.
After receiving the initial information, the ODEI may request the parties to supply further information.
Where the respondent does not cooperate with this request, the ODEI may use special investigatory
powers set in the EEA Section 94. For the purpose of obtaining information ODEl may do any one or more
of the following: (a) at all reasonable times, peaceably enter premises; (b) require any person (i) to
produce to the ODEI any records, books, documents or other things which are in that person's power or
control and which the ODEI has reasonable grounds for believing to contain material information and (i) to
give the ODE! such information and access as may reasonably be required in relation to the contents of
any such records, books, documents or other things; (c) inspect and copy or take exiracts from any such
records, books, documents or other things; (d) inspect any work in progress at any premises. These
powers shall not be exsrcised unless the Minister for Justice certifies in writing that there are reasonable
graunds for believing that there is in the dwelling information which is material fo the investigation of a
case, or the consideration of an appeal. Further, if a judge of the District Court is satisfied by information
on oath from the ODE! that there is reasonable cause for suspecting that any records, books, documents
or other things containing material information are to be found at any premises, the judge may issue a
search warrant. A search wamrant so issued authorises the ODE!: (a) to enter the premises named in the
warrant, if necessary by force, (b) to search these premises, and {c) to exercise any such power as is
described above in relation to persons and records, books, documents or other things found at the

premises.

It is important to note that the ODEI applies the division of the burden of proof in deciding in the
cases brought before it. The ODE! divides the burden of proof in such a way that part of the burden shifts

7 Mediation Services, ODEI Web site; hitp:/Awww.odgi.ie.
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to the defendant. The European Court of Justice inifiated this practice in cases in which discrimination on
the ground of sex was under discussion, and the lrish courts and the ODE follow this practice. The CDEI
is further empowered to call on witnesses, who are to answer fully and truthfully any questions put fo them
by the ODE! and if so requested to sign a declaration of the truth of their answers. If the ODEI concludes
that the person requested to supply information, documents, or records has failed fo da so or has done it
falsely it may apply fo the Circuit Court for an order obliging that person to comply with the ODE!
requirement. Under EEA Section 99, it is an offence to obstruct or impede the ODEI in the exercise of
histher powers, or to fail to comply with a requirement of the ODE!. The penalties provided by the Act are
as follows: on summary conviction, a fine of up to £1,500 or imprisonment for up to one year or both and on
conviction on indictment, a fine up to £ 25,000 or imprisonment for up to 2 years or both. Where the
offence continues after conviction, a further fine up to £250 per day on summary conviction and up to

£1,500 per day on conviction on indictment?,

As soon as practicable after the completion of an investigation, the ODEI issues a written decision
which includes a statement of the reasons for that decision. Where the Director finds that there has been
discrimination, s/he may order: in an equal pay case: equal pay and arears in respect of a period not
exceeding three years preceding the reference of the case and in other cases: equal treatment and
compensation of up to a maximum of fwo years pay (or £10,000 where the person was not an employee).
In addition, the Director may order any person to take a é.peciﬁed course of action to avoid future
discrimination?®. Either party may appeal the ODEI decision to the Labour Court. If no appeal is lodged,
the decision is legally binding and may be enforced through the Circuit Court. The Circuit Court has the
power to make an order for costs against a party not complying with the decision, to award additional

compensation or to award further interest under the Courts Act?%0,

Besides the power to deliver binding decisions in individual cases the ODEI has a power to deal
with discriminatory collective agreements that are rendered null and void under the EEA. The Director, on
application, is empowered to identify the provisions of such agreements and offer guidance as to

alternative provisions that would be lawful.

As to the functions and powers ascribed to the ODE! by the ESA, as well<as the procedural
issues, they are essentially the same as those found in the EEA. There are few differences and they
regard the following Sections, Under the ESA Section 21, a person who claims that prohibited conduct under
the ESA has been directed against any person may refer the case to the Director, but no claim will be
investigated unless the two following conditions are satisfied. First, the complainant rmust give the respondent

an initial notification in writing withint two months of the afleged act of discrimination, containing: (f) the nature of

2% The EEA Guide to Procedures, p. 10.
29 The EEA BExplanatory Notes, p.7.
240 The EEA Guids to Procedures, p. 7.




allegation, {ii) the remedy sought by the complainant in respact thereof and (iii) the complainant's intention to
refer the matter to ODEI if the complainant is not satisfied with the respondent’s response to the allegation.
Second, the respondent must fail to reply to the satisfaction of the complainant within the reasonable time.
Concerning the types of redress under ESA, the Director may order one or both of the following: {a) an order
for compensation for the effects of discrimination (to the maximum amount that may be awarded by the
District Court in civil cases in contract, currently £5.000) and (b) an order that the persons as specified in
the order shall take a specific course of action. Further difference regards the nature of cases which may
be referred to the Director by the Authority. This has been described above in the Section treating the legal
action powers of the EA. In regard fo the instances when the EA brings the cases that regard
discrimination generally practiced against persons and discrimination having as a subject a particular
person who cannot reasonably be expected to make his/her own case, it is important to note that the ODE!

has the power of hearing and ruling on the class action cases.

Now that we are familiar with functions of the two statutory bodies operating in Ireland, let us
evaluate them on the basis of the powers ascribed to them by the EEA 1998 and the ESA 2000.

4.5. THE EVALUATION

This Section shall in the first part outiine the main éirengths of the existing anti-discrimination
legislation in Ireland since that has bearing on the operation of the two statutory bodies, the EA and the
ODEI. The second part and the third part address the strengths of the EA and the ODE! respectfully. The
weaknesses are not addressed due to the fact that the practices of these bodies have not been extensive
enough as to bring to the surface weaknesses of the legislation, if there are any. Further, the practice of
the statutory bodies, existing only since 1998, has been limited, and has not given evidence of further

weakness of the equality infrastructure operating in lreland.

4.5.1. THE ANTI-DISCRIMINATION LEGISLATION

The existing anti-discrimination legislation in Ireland is the most comprehensive in the EU
presently to the extent that it includes the most extensive fist of grounds on which discrimination is
prohibited. By specifying the gender, the marital status, the family status, the sexual orientation, the
religion, the age, the disability, the race, and the belonging to the Traveller community, as grounds on
which the discrimination is prohibited, the legislation applies a horizontal approach to the discrimination.
This enables the two statutory bodies, the EA and the ODE!, as well as the Courts to address adequately
the multiple discrimination and the indirect discrimination that is often combined with the more expiicit

forms of discrimination. The number of fields in which it prohibits discrimination further complements the

comprehensiveness of this legislation. While the EEA addresses all aspects of the employment, from
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advertising for an opening to discrimination by the trade unions, the ESA addresses wide variety of non-

employment areas, from education to transport. Further, the two pieces of legislation also reflect the
fashion in which the EU has chosen to fight discrimination, by issuing two distinct Directives?"!, one

regarding the field of employment and the other regarding non-employment areas.

The legislation offers wide definition of discrimination including: direct discrimination, indirect
discrimination, discrimination by imputation and by association, harassment and victimization. The
extensiveness of this list is an important feature of this legislation because the Identification of all these

types of discrimination is a precondition for prescription of adequate measures for combating them.

The law further permits affirmative action and this can be seen as positive in two senses. The first
one regards the modern interpretation of the Article 26 of the ICCPR?%, affirming that positive action has
an important part in equality discourse. The second one regards the fact that the Directive itself obliges the
Member States at least not to prohibit the affirmative action, and the Irish legislation is in this sense in line
with the Directive. However it should be noted that the two Acts constituting anti-discrimination legislation

in Ireland may have to be amended in the light of the Directive, regarding remedies and exemptions24,

The legislation establishes the two independent specialised bodies in charge of its enforcement,
the EA and the ODE! The independence of these bodies is their essential feature as they are free to
impartially practice their functions. While the EA functions are broad and regard promotion of equality of
opportunity, prevention of discrimination and enforcement of the law, the ODEI main function is the
enforcement of the law through mediation, investigation and issuing of the binding judgements. This
partition of duties enables the two bodies to concentrate in their respective fislds of operation while
cooperating in some of the more problematic areas, like persistent discrimination. This unique approach to
the promotion and enforcement of the anti-discrimination principles has a potential to prove the most
effective in suppression of racial discrimination. The following paragraphs list the EA’s and the ODEl's

powers that represent their assets and argument their significance.

4.5.2. THE EQUALITY AUTHORITY

The first evidence of the EA’s sfrength is found in the composition of its Board. The Board
members are chosen for their expertise and experience in equality issues related to the nine grounds on

which the discrimination is outlawed in lreland as well as in the employment and non-employment areas in

241 The EU Employment Directive, 2000/750/EC and the EU Racial Equality Directive, 2000/43/EC.

22 The Articte 26 of the ICCPR reads ‘All persons are equal before the law and are enfitled without any discrimination fo
the equal protection of the law. In this respect, the law shall prohibit any discrimination and guaranfee to alf persons equal
and effective profection against discrimination on any ground such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status.’

23 Anti-Racism in the Workplace: Resotirce Pack, A Publication of the Equality Authority, 9% January 2000, p. 8.
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which the discrimination is prohibited. The people working in a specialised body represent its main asset
as the decisions made by them are fundamental for the effective use of the body’s powers and further for
the building up of the body’s authority in the society. The composition of the Autherity’s Board also reflects

commitment to effective and high-quality service to its clients.

The Authority’s powers that primarily have preventive nature regard drafting and publishing of the

Codes of Practice, conducting of equality reviews and making of the equality action plans, sponsoring of

the research and activities relating to the promotion of equality and. The first three of these powers have

an added value because they have aspects that give them weight in the legal sense. The Codes of

Practice are admissible in evidence in criminal or any other proceedings, and are taken in account in

determining questions arising in such proceedings. Regarding the equality reviews and the equality action

plans, the Authority has a power to issue the substantive notices (a) requiring a person or a business to

* deliver information necessary for the carrying of an equality review or making of an equality action plan or

: (b} requiring that person or business to implement adequately an equality action plan. The significant

feature of the substantive nofices is that they can be enforced through the Circuit Court. The fact that the

preventive measures regarding Codes of practice, equality reviews and equality action plans, have

' éspects that can be legally enforced, makes them advanced and pofentially very effective in preventing

discrimination. However the full extent of their effectiveness will be seen only once the Authority puts in

practice these measures.

The Authority’s powers that primarily have enforcement nature regard conducting of enquiries and

'.éxercising of its legal action powers. The two most significant features of the Authority’s power to conduct

nquiries for any purpose connected fo its functions are: the power to request relevant information from

-ah'f person or organization and further summon witnesses and the power to issue non-discrimination
_'n'bﬁt:es {(NDNs). The Authority’s request for collaboration fo any person or organization, subject or in any

Way connected to an enquiry, is legally enforceable through the Circuit Court. If the person or organization

'iri'_':q'uestion refuses to provide requested information or does so in a false manner, they are found to have

committed an offence and further can be obliged to collaborate with the Authority by the Circuit Court
rufing. The same applies to the witnesses summoned by the EA. An important aspect of the EA’s dealing

_wﬁh'me witnesses is that they are questioned by the EA under an oath as if they were before a Court. This
'an"q the fact that the mare request for adequate collaboration in an inquiry can be enforced through a

Sourt ruling shows the significant weight the Authority’s enquires are given by the law. This is extremely

lmpdﬁant for the quality of these enquiries as well as for their outcomes. Not only the persons and

cig'anizatiuns subject to an enquiry, but also the society at large are made aware of the importance of the

' O__rit_y’s work, since it is clear that everyone must respond fruthfully to the Authority’s request of the

llaboration in the course of an enquiry.




Where a person or an organization, subject of an enquiry, has been found to have practiced

discrimination the Authority has the power to issue an NDN. NDNs oblige the subject of an inquiry: (a) to
stop discriminatory acts, (b} to infroduce the measures contained in the NDN aimed at the prevention of
the future occurrence of the discriminatory acts and {c) to report to the Authority about the progress of
introduction of the measures specified in the NDN. In the case of non-compliance with an NDN, in the
period of five years starting from the moment in which an NDN is served, the Authority may request the
Court to grant an injunction to prevent further acts of discrimination. When the subject issued an NDN
does not comply with it, they have committed an offence. The power to issue NDNs is avery significant EA
power since through it the EA condemns discrimination in the strongest manner to it available outside of
the legal action powers. The fact that NDNs are legally enforceable enhances their significance as well as
that of the Authority’s role in the society.

Another notable power of the Authority is that of legal action. The power of legal action has two
aspects. On one hand the Authority can advise, assist or represent a victim of the discrimination to bring
the case before the Court and on the other the Authority itself can bring the case before the ODEL The
fact that the EA’s services are free is an important aspect of the exercise of this power. The victims of the
discrimination are often members of disadvantaged groups and are not very well financially situated as to
be able to afford costly legal advice or representation. The fact that in deciding on granting legat
representation the Authority also takes in account the victims' capacity to present the case without its
assistance further testifies to the EA accessibility. It is also important to remember that the EA assistance

may take the form of mediation, because mediation is an important tool in dealing with discrimination.

The Authority’s power to bring the cases before the ODE! in its own capacity is another important
aspect of the EA legal action powers. The very important feature of this power is that the EA can bring the
cases regarding generally practiced discrimination and cases where a person cannot reasonably be
expected to take a case themselves. The significance of this feature lies in the fact that the EA is
practically empowered to take class action cases before the ODE! that delivers legally binding decisions.
The importance of class action cases in the field of anti-discrimination jurisprudence has been affirmed,
since often victims of discrimination are dependent on those who discriminate against them and therefore
are reluctant to file complaints. The fact that the EA has a power to initiate proceedings in these instances
can be seen as an important asset of the entire equality infrastructure in ireland. In addition to this, the fact
that not any organization, but the Authority itseff, is given this power adds weight to the sfrong stand anti-

discrimination law has in regard to these instances.

The final important characteristic of the EA’s work regards monitoring of the anti-discrimination
legislation and provision of information to the public. Monitoring of the EEA and ESA and their review that

may result in suggestions for their amendments are essential for having an efficient legislation.
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The final important characteristic of the EA's work regards monitoring of the anti-discrimination
legislation and provision of information to the public. Monitoring of the EEA and ESA and their review that
may result in suggestions for their amendments are essential for having an efficient legistation.
Discriminatory practices may vary over time and the law cannot afford to lag behind those practices and
not condemn them properly. Only regularly reviewed law may be considered a living law that can efficiently
fight discrimination. The EA’'s power of reviewal that can be exercised also on its own initiative, is a
powerful tool in its possession enabling it to contribute to an up-fo-date and strong anti-discrimination
legislation. The EA function to provide information to the public is very important preventive measure since
its proven that ignorance is often the main source of prejudices, that may develop into racism and

discriminatory practices.
4.5.3. THE OFFICE OF THE DIRECTOR OF EQUALITY INVESTIGATIONS

~ The ODEI is the most innovative and powén‘ul specialised body presently existing in any of the
EU Member States. lts strength results in the first place from its power to deliver the binding judgements in
the cases of alleged discrimination. It is an independent body highly accessible to the public because its
services are free, it processes every complaint brought before it and the claimants are not required to be
formally represented. Therefore, the ODEI enables every victim of discrimination to obtain a legally binding
remedy. This makes the ODEI unique and at the same time potentially the most effective type of the
specialised body in charge of the enforcement of the anti-discrimination law. It complements the EA whose
functions incorporate the promotion of equality and prevention of discrimination, and together with it forms
so far the most advanced and potentially the most efficient equality infrastructure presently existing in the

EU.

Let us take a look at those powers of the ODE! that are the main sources of its strength. After
receiving a complaint the ODE! collects the information necessary for assessment of the complaint. The
ODE! has extensive powers to obtain information which it may require in order to carry out its functions. It
is enough to recall the ODEl's power to enter and search the premises, if necessary by force, to
understand the extensive nature of these powers. For the purpose of an investigation the ODE! may
summon witnesses who may be convinced for up to two years imprisonment if they refuse to collaborate
with the ODEI or witness falsely. This further testifies to the authority of the ODEI and shall result in the
most serious consideration of its role in the society. Once the investigation is over the ODEI delivers its
judgement. In deciding the cases the ODE! applies the partition of the burden of proof and this is important
because evidence of discrimination is hard to come up with. When the burden is fully with the plainiff, this
often discourages victims of discrimination to bring cases. Shifting of the burden of proof further enhances

the accessibility of the ODEL
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The ODEI judgements are binding and may contain considerable pecuniary damages and a

specific course of action to be taken by the convicted party to the proceedings. The judgements can be

enforced through the Circuit Court that may further order for costs against a party not complying with the
ODE| decision and award additional compensation. From the above described it is clear that the ODE] has
been given by the EEA and ESA very imposing powers. These powers should on one hand enable the
ODEI to efficiently suppress the discrimination in the Irish society through its judgements and on the other
prevent further discrimination as their strength is a clear wamning to any person or organization that

practices any prohibited form of discrimination.

Besides delivering the binding decisions, the ODEI also provides mediation services to its clients,
when both parties to the complaint agree to proceed in this manner. The agreements obtained in such a
manner are binding and can be enforced through the Circuit Court. This combination of the soft and the

hard law approach render the ODEI mediations an effective mean to suppress discrimination.

Further two functions that represent the ODEI assets regard the delivery of judgements in the
cases of class action and the assistance to revise the collective agreements that are found discriminatory.
Both of these functions are very important because they contribute to the establishment of equal treatment

for large numbers of people.

CONCLUDING REMARKS - HERITAGE FOR THE NEW SPEGIALISED BODIES

The Article 13 of the Directive providing for the establishment of bodies for promotion of equal
treatment in the EU Member States is very broad. Practices of the CRE, the ETC, the EA and the ODE!
can provide valuable guidance to the EU Member States in understanding what kind of body the
Commission had in mind when asking the States to establish specialised bodies for the promotion of equal
treatment, It is in that sense that the experiences of the CRE, the ETC, the EA and the ODEI represent a
valuable heritage for the new specialised bodies. Here we shall see what is the conteﬁt of that heritage by
individualizing characteristics of the speciafised bodies examined in this thesis that are considered
necessary for an effective specialised body to posses. As specialised bodies to combat racism and
intolerance are statutory bodies and cannot be separated from the legal framework within which they
operate the characteristics of the anti-discrimination legislature are an important issue to address. The
second part of this final section shall review some characteristics that the anti-discrimination law should

posses as to enable a specialised body to function efficiently.
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To begin with, a specialised body must be independent. The fact that its Commissioners, deputy

or board members, are appointed by the Minister of Justice does not endanger their independence. On the
contrary appointment by the Minister gives weight to the authority of the Commissioners or the deputy
members. Further, if the Commissioners or the deputy members are appointed by more than one Minister,
as is the case of the ETC in Netherlands, this is even better because the process of selection of the
deputy members is more transparent and democratic. In one word, the independence of a specialised
body means that once appointed the Commissioners or deputy members are independent in their decision

making and using of the powers of a specialised body.

Staff of a specialised body is its most important asset because the quality of its performance is
fully dependent on the expertise and professionalism of its staff. Starting with board members the staff
should posses expertise and experience in equality issues related to the grounds on which the

discrimination is outlawed as well as in the fields in which discrimination is outlawed.

Further precondition for the good functioning of a specialised body is an adequate budget. The
example of the CRE in UK is a good one that shows how far powers of a specialised body may reach with
a support of an adequate budget. An adequate budget is further important for the independence of a

specialised body.

Once these preconditions are fulfiled a specialised body must be given duties and powers
enabling it to effectively fight racial discrimination. The duties of a specialised body should comprise
prevention of racial discrimination, enforcement of anti-discrimination legislation and the review of that

legislation. In order to fulfil these duties a specialised body should be given the bellow described functions

and powers.

In order to work towards elimination of discrimination and promotion of equality of opportunity , a
specialised body should be empowered to: conduct research, finance assistance to other anti-
discrimination organisations, engage in educational activities, assess practices of businesses and
organizations upon their request, perform Equality Reviews and draw up Equality Action Plans and Codes
of Practice. These preventive functions should have legal value, as is the case with the Codes of Practice
in the UK and Ireland, or have some legally enforceable features, as is the case with substantive notices in

Ireland, because these ‘legal accessories’ make the preventive measures more effective.

Further, a speciafised body should be empowered to perform independent investigations or
inquiries for any purpose connected to its functions. In this context, a specialised body should have the

power to require information from any person and summon witnesses. As to assure an effective
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collaboration of those asked for information or summoned to witness, the law should criminalize the failure
to deliver the information requested or a false delivery thereof. Further, a specialised body should be
empowered to apply to the Court for an injunction as to oblige a person in possession of the information,
valuable for the inquiry, to deliver it to the specialised body. These measures are important because they
assure that a specialised body receives accurate information, which is fundamental for the quality of its

investigations and their final outcome.

If the outcome of an investigation is that the racial discrimination has occurred, the specialised
body should have a power to issue a binding NDN. NDNs should be enforceable through the court order
obliging the party, found in contravention of the anti-discrimination legislation, to comply with the terms of
the NDN. Further, if in a five-year period following the issuing of an NDN, a specialised body concludes
that the discriminatory practices are persisting, it should have the power to apply for a Court injunction
obliging the party, subject to the NON, to stop the discrimination immediately. It is very important to make
NDNs very strong, because next to the legal action powers they are the strongest tools of specialised

bodies in implementation of the anti-discrimination legistation.

A specialised body should be empowered to provide assistance to victims of discrimination. This
assistance may take various forms such as informing the victim of her/his rights under anti-discrimination
legislation, providing legal advice, mediation and legal representation. A specialised body should be
accessible to the victims of discrimination in the sense that its assistance must be free of charge and that it
must assist every application brought before it in the suitable manner, keeping account of the special
needs its clients may have (disability, language proficiency, etc.). It is very important that a specialised
body has a power to mediate in instances of racial discrimination, because mediation has proven an

important method for settling disputes in these instances.

A specialised body should be granted legal action powers. These powers should essentially be of
two types: power to represent individuals before the Court and the power to initiate judicial proceedings in
its own name. In both instances a specialised body should be empowered to conduct investigations,
request any person to provide information and summon witnesses. Refusal to collaborate with a
specialised body should be criminalized. Specialised body should be empowered to apply for a Court
order obliging the person in question to deliver requested information. The power fo initiate legal
proceedings in its own name should essentially regard the situations of generally practiced Qiscrimination
and class action. It is very important that a specialised body has a pawer to bring class action cases
because class action is a powerful instrument in re-establishing the balance of power in an environment
where victims of discrimination do not bring individual complaints because they are afraid of victimization.

Further, a specialised body should practice case foflow-ups as to assess the impact of rufings.
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A specialised body should be empowered to review the anti-discrimination legisfation at its own

discretion and draw up suggestions for amendments. This is very important because through reviews a
specialised body can assess if the legistation is effective and reflects the current issues in the equality
field. Only through a periodic review and amendment can a law be a living instrument that can efficiently
condemn and suppress discriminatory practices. Further, a specialised body should on regular basis fulfi
its duty to issue annual reports. Annual reports are important for two reasons. First, they are main sources
of information on the anti-discrimination law and a state of discriminatory practices in the country. Second,

they make specialised body's work more transparent and this contributes to its credibifity.

A specialised body can also be empowered to deliver rulings in cases of discrimination. When this
is the case this body should have additional characteristics, in respect to those above described. it should
be empowered to deliver binding decisions and award both pecuniary and non-pecuniary damages.
Although the practice of the ETC in Netherlands shows that non-binding decisions issued by the ETC are
implemented and therefore effective in combating racial discrimination, this may not be the case outside of
the Netherlands. It may prove more effective in variety of legal and political cultures across the EU to have
a specialised body that delivers binding rulings that could be enforced through a Court judgement. Further,
this specialised body should not require parties to be represented formally before is, as to increase its
accessibility. This body should be given investigative powers as to conduct investigations in the cases
brought before it. These powers of investigation should be extensive as to provide evidence necessary for
the delivery of quality decisions. Special investigative powers of the ODE! are an excellent example how
these bodies should be empowered for the purpose of effective investigations. These bodies should
further be empowered to hear class action cases and to provide mediation, outcome of which can be

enforced through a Court order.

If a legislator opts to empower a specialised body to deliver rulings it is of crucial importance that
s/he should remember the following. Preventive duties of a specialised body are equally important as
those of enforcement and in order to fulfil the scope of elimination of discrimination a specialised body
must fulfil both of its duties. Establishing a specialised body that fulfils only the duty of enforcing anti-
discrimination legislation through delivery of the rulings in cases of discrimination, would defeat the
purpose of the institution of specialised body. Wishing to establish this kind of a specialised body, a
legislator could leam from the examples of the Netherlands or Ireland, how to go about it. In the
Netherlands the ETC itself does both, delivers rulings and carries out the preventive duties. In Ireland on
the other hand, there are two specialised bodies. While the EA carries hath types of duties, the ODE! is

primarily empowered to deliver rulings and mediate in cases of discrimination. Considering the

extensiveness of preventive and enforcement duties and the number of functions that a specialised body




has in order to fulfil them, it would appear that the Irish model might be a more practical one for

establishing an effective anti-discrimination infrastructure.

The lrish model of two specialised bodies designed to complement each other in fighting
discrimination embodies a very important principle that the new specialised bodies should always have
present. Discrimination is an extensive malign phenomenon that no specialised body, no matter how
advanced, should pretend to fight alone. Work in partnership in the field of anti-discrimination is essential
element of successful fight against discrimination. The coflaboration of the CRE with the Equal
Opportunities Commission, the Disability Rights Commission and the RECs in the UK and the
collaboration of the ETC with the LBR and local Anti-discrimination Bureaus in the Netherlands exemplify

the importance of joining forces to fight discrimination effectively.

Besides the practice of existing specialised bodies, the legisfators designing new specialised
hodies have at their disposal two important documents that can provide them with guidance for their task.
They are the ECRI General Policy Recommendation n°224 and the Starting Line proposal for the EU

Racial Equality Directive?*,

Let us take a closer look now at some features that an anti-discrimination legislation should
posses in order to provide a legal framework within which a speciafised body can effectively operate. The
issue of the content of anti-discrimination legislation is important to address, also because we have seen
that the weaknesses of the specialised bodies examined always reflected the weaknesses of the legal

framework within which they operate.

First of all, the anti-discrimination legislation should apply to a wide variety of fields; both
employment and non-employment fields should be covered. This enables a specialised body to
mainstream eguality issues in a number of fields of our daily life and over time that results in an overall
improvement of quality of life. The anti-discrimination law should apply both in private and public spheres.
The 2000 Act in the UK is the most advanced example of the prohibition of racial 4discrimination in the
public sphere we have so far. The Act does not only prohibit racial discrimination by a number of public

authorities, but it goes further, obliging those authorities to promote equality.

Second, the legislation should prohibit discrimination as comprehensively as possible. Legal code

that prohibits discrimination on grounds of religion, race, gender, age, disabifity, sexual orientation, marital

244 ECRY General Policy Recommendation n°2: Specialised bodies to combat Racism, Xenophabia, Anti-Semitism and

Intolerance at national level,
245 The Starting Line proposal was extensively consulted by the European Commission in drafting the Racial Equality

Directive. Article 4(4){e) of the proposal treats the establishment of speciaiised bodies.
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status or political opinion spreads a wide net capabie of capturing different types of discrimination. The
anti-discrimination legislation in Ireland and the Netherlands provide very good examples of horizontal
approach in prohibiting discrimination. We have seen that such approach is very effective in protecting
number of groups, targets of discrimination. On the other hand, we have seen that the RRA, prohibiting
only racial discrimination, provides protection only to those groups whose identity possesses ‘racial
flavour. This makes the CRE worse equipped than the ETC, the EA and the ODEI in fighting
discrimination in general. The equality is not divisible and that is the reason why a horizontal approach is a
better solution for fighting discrimination and achieving equality. In the EU today there is a further reason
for establishing a comprehensive anti-discrimination legislation. By the year 2003 the EU Member States
will have to implement the Council Directive establishing a general framework for employment equality.
This means that the Member States will have to prohibit discrimination in the field of employment on all the
grounds Tisted in the Article 13 of the Amsterdam Treaty, except for the ground of gender that has been
regulated since 1976 by the Council Directive 76/207/EEC.

Anti-discrimination legislation should provide for removal of the main obstacles to litigation in anti-
discrimination cases. Namely it should provide for the shifting of the burden of proof, possibility of class
action and prohibition of victimization. Further the law should prohibit more than one form of racial
discrimination. Besides already mentioned victimization the law should prohibit the following forms of racial
discrimination: direct discrimination, indirect discrimination, racial harassment, discrimination by imputation

and discrimination by association.

In conclusion, | would like to refer to the wider context within which both the anti-discrimination
legislation and specialised bodies operate, namely that of the international law of human rights. The
ICERD provides us with the definition of what racial discrimination is and not of what the race is. | believe
the reason for this is the fact that 'race’ does not exist. However we continure using the term, some
affirming that ‘race’ does not exist and some certain that there are four ‘races’ of people: black, red, yellow
and white. The usage of the term race by both groups strengthens prejudices, racism and racial
discrimination. A solution to this is yet to be found. in this direction | believe the word race should first of all
be erased from the ICERD definition of racial discrimination. Further reason for this, is that it renders the
ICERD definition of racial discrimination tautological. The Article 1 of the ICERD should be amended to
read ‘The term ‘racial discrimination’ shall mean any distinction, exclusion, restriction or preference based
on raee, colour, descent or national or ethnic origin...". Perhaps such an amendment cannot take place in
the near future, but that does not mean that it cannot happen. For the time being we need to be aware of

this problem that is more than a semantic one.
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