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ABSTRACT

In matter of the Press, the use of the concept of general interest is increasing in the
European Court of Human Rights case law. The emergence of new means of
communication has led, first, to the advent of information in real time and, second, in a
weakening of public figures’ private lives. This thesis attempts to examine the evolution
of the notion and function of general interest within the ECtHR case law. In order to
properly address this evolution, the ECtHR case law analysis will be employed.

Linked to the idea of public good, the notion of general interest differs depending on the
matter in which it is used. By the praetorian approach of the judges, the notion has been
developed in the light of the current society.

Initially used as a valorisation of the freedom of press, the general interest became one
of determining criterion in the dispute resolution between the right to private life and
freedom of press. Although its function seems undermined by the Court, in practice it
seems to predominate. A case-by-case Court’s appreciation has given rise to much
criticism by academics. There is a need for more clear criteria for the Court to use the
notion of “debate of general interest”. To illustrate and investigate the points made
above, the proposed research will examine the judicial dialogue between the ECtHR and
the French and United Kingdom courts.
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INTRODUCTION

According to J-P Vernant' “the debate, the exchange of ideas, such as food, obey

2
rules”

. Thereby, although the debate is essential in a democratic society, the press,
which is the “ public watchdog” of the democracy, is subject to certain rules.”.

From the tragic death of the Princess of Wales to the disclosure of information
concerning Health status of a President of the Republic, through the publication of a
book tackling subjects such as the private life of a politician, the relationship between
press and privacy has generated positive, as well as, negative comments.

The emergence of a society based on new technologies, has led to new issues, both,
conceptually and legally. In this area, the term “ general interest” is commonly used.
Hence, the ground of general interest that, traditionally, constitutes the action of public
authorities is linked to the idea of public good.

The general interest can be defined as “ a good thing for the public”*. Indeed, the

. . . 5
concept of interest is ““ something we may have or show or feel”

. The interest is closely
connected with notions such as “attention, enjoyment and motivation”®. The word
general is “ involving or relating to most or all people, things or places, especially when

these are considered as a unit”.

" Quoted in Lemmens, p.111.

* Translated from French, “le débat, [’échange des idées, comme celui de la nourriture, obéissent a des
regles”.

> Ibidem.

* http://dictionary.cambridge.org/fr/

> White, 1964, p. 319.

® Ibidem.



On the European level, general interest tends to undermine national interest, in order to
ensure broader goals or human rights defined by the supra national level. In matter of
general interest in Europe, the European Union and the Council of Europe are the main
actors.

The core values of the Council of Europe are the human rights, rule of law and
democracy.

Born just after World War 11, the ambition of the Council of Europe has always been to
preserve peace in Europe. By that, while the European Convention on Human Rights
(ECHR) protects certain individual rights, freedom of expression constitutes “ one of
the most precious rights of man” . The European Convention of Human Rights entered
into force on 3 September 1953.

Although the drafters of the Convention aimed to incorporate freedom of expression in
article 10, they included, nevertheless, some restrictions to its exercise within the
paragraph two of this provision®.

Within article 10, the concept of general interest is missing, as much as, freedom of the
press, which is not incorporated in the Convention. Therefore, the European Court of
Human Rights (ECtHR), by its teleological interpretation, addresses a reading of the
Convention, in view of the current society due to its main feature, which is to be a "
living instrument" ° .

Therefore, the idea of democratic society is, undeniably, linked to the press built in
public watchdog"".

The Press is ““ those who work in the news media, especially, newspaper reporters and

!l As noted by professor Rials, The print has gradually lost its massive

photographers
distribution of information monopoly in favour of the media television, due to new

technologies. The press is only a written branch of the communications law'?,

" Declaration of Human and Civic Rights, 1789, article 11.

¥ European Convention on Human Rights, 1950, article 10§2.
? Sudre, 2011, p.245.

Y"ECtHR(GC), Jersild v. Denmark, 23 September 1994.
"'www.collinsdictionary.com.

2Alland and Rials, 2003, p.1190.
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Although the Court (ECtHR) grants an increased protection to freedom of the press, it
raises an inexistent concept in this matter, the debate of general interest. It appears a
concept of metamorphosis that tends to adapt to the new challenges of contemporary
society.

This pattern is, currently, going to be called into question by challenges of globalisation

and new ways of governance.

The Court provides an evolution of the notion and the function of general interest in
society, where “ the sensation succeeds reflection, emotion to reason, the spectacle to
information ” >.

How does the Court deal with the emergence of the concept, glorifying itself and
containing no definition? In other words, is the notion a benefit to media or, conversely,
does it tend to erect some limits on the press, once overprotective? By the
metamorphosis of notions such as privacy and the press, when is there public interest in
private life?

In other words, the main focus will be the evolution of the notion and the function of

general interest in the area of freedom of press, provided by the Court.

The thesis will examine the implications of the current development, in the freedom of
the press field, and the general interest one.

Concerning the substantive scope, the research will be descriptive and normative. It will
take into account, first of all, the historical background of the concept itself and,
subsequently, the ECtHR approach. The general interest recurrently appears in the
ECtHR case law. Thereby, the study will focus on the area of freedom of the press
because the notion seems to be in constant development. It should be emphasised that
the notion evolves only considering the freedom of the press and the private life.
Consequently, in addition, it will be enhanced the evolution of the privacy within the
Convention and the ECtHR case law. Concerning the general interest, it will be used

terms such as concept, notion and function.

1 Ravanas, 2000, p.459.
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In the first section, the term concept will be utilised. The concept is a term, which may
refer to several meanings, such as for instance the general interest. Thereby, the concept
differs depending of matter in which it is used'”.

Some notions come from the concept, which appear as a definition. The notion of the
general interest will be studied in order to try to bring out a definition or, at least, some
criteria'’.

In the thesis, the function means the role granted to the general interest by the Court. In
this regard, the term “ general interest” will be used at the expense of the term “public
interest” due to the new approach of the Court, which uses the term “ debate of general
interest”. Thereby, throughout the thesis, primary and secondary sources, namely the
Convention, the ECtHR case law and the legal theory, will be pinpointed in order to
examine this issue.

Concerning the geographical scope, the research will be focused on the ECtHR case law
because of the development of article 10 and, particularly, the freedom of the press by
the praetorian interpretation of the Court. Furthermore, it is essential to study the
reception of ECtHR case law by the domestic court. Thereby, it will be examined the
judicial dialogue between the ECtHR and the French and British courts.

The United Kingdom (UK) is known for its liberal approach of the press and its lack of
protection of privacy, thereby, France provides restrictive measures to journalists,
particularly, in matter of defamation and tries to adopt its jurisprudence in regard to the
ECtHR case law.

Due to the numerous conviction of France, it seems important to study the reception by
the domestic court of the ECtHR case law. Likewise, it is interesting to analyse the
reasoning of the English domestic court in matter of conflict between privacy and press.
It should be stressed that the UK has incorporated into its law the European Convention
on Human Rights with the entry into force of Human Rights Act in 1998.

This incorporation has played a prominent role in choosing to study this country.

' Bioy, 2010, p.37.
15 Ibidem.
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By studying the reception of the ECtHR case law by domestic court, it will be useful to
examine the role played by the ECtHR in Europe and the place its offers to the principle
of subsidiarity.

In the first part, it should be examined the emergence of the general interest in the area
of freedom of the press by the Court. The general interest is one of the principles that
founded the modern society. Used in order to legitimate the action of public authorities,
the blurred concept has a variable meaning depending on the context in which it is
applied.

De facto, it will be studied the notion in the area of the freedom of the press and it will
be useful to analyse the important role of the public, which has the right to receive
information. Thereby, the notion has a fundamental function in the democratic society
and, it will be necessary to study how is it perceived in Europe, both under the
European Union and the Council of Europe.

In this regard, whether the Court of Justice of European Union (CJEU) takes into
account the debate of general interest in its cases, it is in ECtHR case law that the notion
is, increasingly, evolving.

Due to the lack of the notion in article 10 of the Convention, the Court will have to
interpret the Convention in the light of current society. Thereby, it uses, increasingly,
the notion. As a result, it permits to delineate the outlines of general interest. It takes
into consideration the matter in which the information can be qualified as a public
interest but, also, it associates it to the quality of the individual. Therefore, the
politicians or public figures can be the subject of the debate of general interest. Taking
into account the spatial-temporal framework within which the information is disclosed,
the Court, recently, considered new criteria to determine whether or not there is a debate
of general interest. Thereby, the function of general interest has evolved over the years.
In the second chapter, it will be studied the initial function of the general interest which
is used as a valorisation of the press. Indeed, the Court provided a certain degree of
impunity for journalists in justifying their immoral or illegal actions with the concept of

general interest. The Court gave rise to the public’s right to know.
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Nevertheless, as regard to the paragraph 2 of the article 10, the Court provided some
limitation, notably when the protection of reputation and right to others were at stake.
The action of the press is often in conflict with the right to others. In this regard, it is
important to notify that the Court has developed this right within the article 8 of the
Convention, related to the right to respect for private life, and not within the article 10
paragraphs 2. Thereby, the Court demonstrates its tendency to protect the private life of

individuals effectively.

De facto, in the second part of the thesis, it will be studied the mutation of the notion of
the general interest as an alternative dispute resolution between right to private life and
freedom of the press. The function of the general interest has been modified by the
Court and has become the key factor of the dispute resolution between the article 10 and
the article 8. The concept of private life has evolved within the ECtHR case law, taking
into account the emergence of new means of communication. Hence, it will be
necessary to analyse the different conceptions of private life in France and in UK.
Thereby, due to the different approaches of the Convention concerning the private life,
the Court has to provide guideline. In response to the request from States parties to the
Convention, the Court provides a grid of criteria.

The second chapter will highlight the consequences of the new approach by the Court.
Although, prima facie, the function of general interest appears diminished since the
Court makes this notion among many others, however, in practice, its role remains
crucial. Indeed, the Court gives considerable weight to the debate of general interest and
affords to States a margin of appreciation, in accordance with the principle of
subsidiarity.

However, although the approach of the Court provides some precisions concerning the
role and features of the concept, it could be considered, in a first section, the
consequences of this use. Indeed, the Court, in this area, provides an in concreto
approach. Therefore, whereas, theoretically, it seems resolve gaps, in practice, this
technic is quite perplexing the doctrine due to, mainly, the instrumentalisation of the
debate of general interest. This analysis will be based on the positive, as well as,

negative doctrinal observations.
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Nonetheless, the Court, due to its lack of clarity in its case law concerning the frequent
use of the concept, should clarify the essence of this term. Thereby, the last section will
be consecrated to the main issues, in accordance with the notion. It will be studied the
substance of the subject matter and the institutional issue, namely the role of the Court
to determine if there is a debate or not, that will enable to doctrine to provide some

recommendations to the Court in this area.

The Court, by its innovative approach, tends to transform the general interest in the area

of freedom of the press, in the light of the emergence of new communication society.
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Part 1. The emergence of the concept of general interest as a

determining factor of the value of freedom of the press

Whether it is difficult to provide a definition of the concept (chapter I), the ECHR uses
this concept as a determining factor to consider if the press plays its role of « public

watchdog » in democratic society by a scrupulous scrutiny (chapter II).

Chapter 1. The difficult identification of the concept of general interest

Being a blurred concept (section I), the General interest occurred, in the area of freedom
of the press, by the teleological interpretation provided by the ECHR. Thereby, the
ECtHR lays down the essence of the concept by providing the features of the notion

(section II).

Section 1. A blurred definition of the concept, its appearance in the ECtHR

Case law

The notion of the general interest is a blurred concept, which differs in the light of the
area in which it is used (paragraph 1). Therefore, the ECtHR developed this notion in
the area of the press by providing features of the notion (paragraph 2).

Paragraph 1. An indefinable concept depending of the context

The concept of general interest is a broad concept undefined by the European
Convention on Human Rights, nor even by the Court in its role as interpreter of the
instrument. Each States parties to the Convention have its own view of the concept of
general interest (A). Thereby, the blurred definition of the general interest needs to be

examined as regard to the field in which it is applied (B).
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A. The blurred definition of the general interest

Due to the imprecision of the concept, it is delicate to provide a definition of general
interest because it varies according to States. First of all, it should be noted that the term
itself has some inaccuracy because whether the French conception talks, mainly, about
"general interest", the Anglo-Saxon vision adopt the concept of “public interest”.
Thereby, it is difficult to issue a distinction between these two notions as the concept
and its literal definition is imprecise, their definition varying according to authors.

Thus, as John Locke pointed out, in an essay concerning human understanding,  the
names of simple ideas, and those only, are incapable of being defined”'®. Aristotle had
already asserted that the human being is, by nature, “political animal” and its function is
to ensure the common good'’. Aristotle stated that the man is a “communitarian
animal”'®. Thereby, he deduces, during the various government’s classification, that
good government is one who pursues the “ common interest . Reaffirmed by Cicero,
the political thought will be resurrected by Saint Thomas Aquinas, whereby the
common good is the worthy goal of government'”.

The Roman law, through the Justinian code, will favour the return of the notion.

It should be stressed that the public interest traditionally differs from the interest of
individuals and are, therefore, superior to them.

In this regard, as pointed out by professor Baranger during its study on the judgments of
the French parliament in the thirteenth century, this concept had a pejorative
connotation and the French parliament preferred terms of "common good", "mutual

benefit" or "public utility "*.

According to the Anglo-Saxon concept, the general interest consists of all interests. As
noted by Adam Smith, the individual issues shares to improve his fate*'. Thus,

according to the author, the individual seeks his own interest but had acted,

' Locke, 1689, p.27.

17 Aristotle (ed. Saunders), 1981, p. 857.
'8 Aristotle (ed. Kenny), 2011, p.1242.
' Baranger, 2013, p.12.

2 Tbidem.

*! Hayek, 1969, p. 12.

17



unknowingly, for the good of society. The general interest is, therefore, to seek it,
unconsciously, through research of particular interest.

In the eighteenth century, the idea of general interest, in France, had two concepts.
Whether the utilitarian concept is the sum of individual interests, in the voluntarism
conception, the particular interest is outweighed by the general interest. Whether the
first translated a mistrust towards the State, the second still in force, demonstrates both
that an individual democracy entails the reduction of public space. Furthermore, this
concept calls for an exercise of freedom system, which will form a political purpose
company”>. Thereby, the general interest will limit the exercise of individual freedom
in favour of higher goals it represents. This idea is characterized in that it covers
several areas. Generally, in the context of public law, it is composed of the
administrative and economic aspects.

Within the Council of Europe, it should be noted that in its recommendation®, certain
elements on the concept might stand out. Indeed, the Council of Europe seems to
explain that it is difficult to define it, because there is no consensus on the definition by
the States. The Council of Europe recognizes the usefulness of facilitating general
interest information revelations. Thereby, in this context, the notion includes the

violation of human rights and law and public safety, the environment and health.

Whether the general interest, in principle, legitimates the action of public authorities in
most of the States Parties to the Convention, it should be emphasized that the concept
has been able to take a variable meaning depending on the context and the individual

use.

B. The concept in the area of freedom of the press

13

Defining as “ newspapers or journalists viewed collectively”, the term ‘press’ is

ambiguous due to the nature of newspapers, these various functions**. Indeed, the press

*2 Conseil d’Etat, 1998.
 CM/ Rec 7 (2014).
** Alland and Rials, 2003, p. 837.
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must be free to speak in order to perfect its main function, which is to inform. It is,
however, important to note that the press is different from the expression. If the
expression created a real dialogue, the press implies a unilateral process of informing
the public®. The right to information was one of the primary concerns of the
organization of the United Nation. From its first appearance in 1946, the General
Assembly adopted a resolution that " Freedom of information is a fundamental human
right and is the touchstone of all the freedoms to which the United Nations is
consecrated”®.

This vague wording would be at the origin of the definition given in Article 19 of the
Universal Declaration of Human Rights which recognizes the right to " seek, receive
and impart" information”’. The International Covenant on Civil and Political Rights
synthesizes this idea in the article 19**. Recognizing the right of information receivers,
this international organization opens the scope of freedom of expression. The same right
will be granted in the article of the ECHR.

Indeed, information is the act of informing. The information is analysed as "the act by
which some facts or some opinions are made public"*’. Thereby, information is the act
of being informed. The act comes from the reporter who transmits this information to
the public.

Indeed, it should be noted that the information includes the link between the sender,
who is the journalist, and the recipient, the public.

The information only makes sense if there is an information receiver.

However, who can legitimately affirmed that information is in the interests of all?
Indeed, the notion of general interest, especially in the context of the Anglophone
concept with the expression of "matter of public interest", entails some confusion.

As noted by the tribunal, in Guardian Newspapers Ltd and Heather Brooke versus the

Information Commissioner and the British Broadcasting Corporation case™, “There is

2 Lemmens, 2004, p.73.

** AGNU/ Res 59(1).

*” UDHR, 1948, article 19.

* ICCPR, 1966, article 19.

% Agostinelli, 1994,p.60.

% IT, Guardian Newspapers Ltd and Heather Brooke v. the Information Commissioner and the British
Broadcasting Corporation, 8 January 2007,§34.
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a wide difference between what is interesting to the public and what it is in the public

3

interest to make known”. However, in practise there is no distinction between “ matters

which were in the interests of the public to know and matters which were merely
interesting to the public "'

Whether the public has the right to receive this information, what is the information?
Indeed, the concept is also vague on the subject. The subjective information appears
namely the information for people may seem important while the same information may
seem unnecessary for other people. The information consists of knowing the facts that
occurred in the world of social life. The media reports the facts and enlightens citizens
about the causes and consequences of these facts”.

Thereby, the criterion of general interest demonstrates the importance of information

and the debate appears, consequently, necessary in democratic society.

The general interest in matters of press, is serving the public. Because of the lack of

reference in the ECHR, the judges should develop this concept.

Paragraph 2. The premises for the inclusion of the concept

Due to the blurred definition of the concept and its emergence in the field of the new
society of communication, European Union developed this notion in matter of the press
as well as the Council of Europe (A). However, the emergence of the notion appears
with the interpretation of the European judges (B).

A. The legal basis of the concept in the European law

The concept of general interest is increasingly present within European bodies. The

European Union ensures that the public is essential as the recipient of this information™.

3! Information commissioner’s office, 2013, p.7.
32 Charaudeau, 2011, p.69.
*3 Directive 95/46/EC.
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Whether CJEU has been developed the concept in some case law, the study will be
focused on news reports on event of high interest to the public.

The main goal is, in the framework of the European Union, to seek a balance between
the right to property and freedom of enterprise and freedom to receive information and
pluralism of the media. The Directive of the 10 March 2010°* is aimed at the
coordination of certain provisions laid down by laws, regulations and administrative
provisions of the Member States concerning the provision of audio-visual media
services. Under the news item transmission rights, it ensures the interest of the public.
Indeed, the article 15 of the Directive aimed at recognize, for the broadcasters, the right

to make short news reports on “events of high interest to the public “*

which are subject
to an exclusive transmission broadcaster®.

The issue before the CJEU was whether the directive, which provides that such
compensation could not exceed the additional costs directly occurred in providing
access, was an infringement of the right to property and freedom of enterprise.

On the question whether the infringement of rights protected has an objective of general
interest, the advocate general, in his opinion, states that the right to disclose short
excerpts provided by Article 15 paragraph 6, is linked to the objective to “to safeguard
the fundamental freedom to receive information and to ensure that the interests of
viewers in the Union™’.

These objectives, as underlined in the directive, are to facilitate the emergence of unique
information space. The Advocate General examined whether it was possible to consider
that, in adopting Article 15, paragraph 6 of the Directive, the EU legislatures has
established a fair balance between, on the one hand, the right to property and the
freedom to conduct a business and, on the other hand, the freedom to receive

information and media pluralism®®. For the CJEU, the adoption of Audio-visual Media

Services Directive demonstrates the willingness of the EU legislature to protect the

** Directive 2010/13 / EU.

%% Ibidem., article 15.

® CJEU, C-283/11, Sky Osterreich GmbH v. Osterreichischer Rundfun, Opinion of the Advocate
General, 2012, pt.2.

*" Directive, 2010/13, pt.55.

¥ CJEU, C-283/11, Sky Osterreich GmbH v. Osterreichischer Rundfunk, Opinion of the Advocate
General , 2012.
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freedom to receive information and media pluralism, which are part freedom of
expression guaranteed by Article 11 of the Charter of Fundamental Rights of the
European Union. Therefore, the article 15 of the directive, allows any broadcaster to
produce short news reports, thus ensuring access to information and achieving the
freedom to receive information and media pluralism. By that judgment, the Court,
establishing the principle of the right of the public to sports information, emphasizes
that the objective of general interest must be guaranteed™.

Thereby, the CJEU, in UEFA versus Commission®, stated that all games of the final
phase of the World Cup and EURO raised sufficient public interest to be part of a major
event. It considers that the wider public should have the opportunity to follow the
events live or deferred coverage on free access.

Thereby, there is a tendency to take into account the legitimate aim of general interest in

order to protect the consumer.

At the Council of Europe, it is granted a special place to the public’s right to know. In
its Recommendation of 2011 related to The protection of journalists’ sources *', the
Parliamentary Assembly states that “In so far as Article 10 of the Convention protects
the right of the public to be informed on matters of public concern, anyone who has
knowledge or information about such matters should be able to either post it
confidentially on third-party media, including Internet networks, or submit it

%2 In this way, the private life of a politician may face a

confidentially to journalists
general discussion of interest since, according to the Council of Europe (Coe) « may
indeed be of interest to citizens, and it may therefore be legitimate for readers [...] to be
informed of those facts »*. Sensitive to the protection of the press*, the Coe " Taking
into account its declaration on mass communication media and human rights, which

confirms the principle of the independence of the press and other mass media, and in

** Wilhem, 2013, p.12.

* CJEU, C-201/11 P, UEFA v. Commission, 18 July 2013.
' PA/Rec 1950 (2011).

* Ibidem, pt. 9.

B PA/Res 1165 (1998), pt.9.

*“PA/Rec 1950 (2011).
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particular says that these media play an essential role in the general public interest. "*.

The link between freedom of the press and the notion of general interest is recognized

currently is European States, such as in UK with the freedom of information Act 2000*.

Whether the European bodies recognizes the right to be informed for the public, the
notion of general interest, in this area, emerged with the ECtHR case law.
The lack of provision for this concept in the Convention has led to a judicial

construction by the judge.
B. The emergence of the notion in the ECtHR Case law

The concept of general interest does not appear in the second paragraph of Article 10 of
the Convention on freedom of expression. In the context of Article 10, restrictions are
included. Nevertheless, it should be noted that whether the French text talks about
necessary restrictive measures, the English text are considered in terms of "interest of"
public safety, among others.

Thereby, the lack of concept in the agreement creates its evolution through praetorian
interpretation, in order to ensure the effectiveness of the Convention.

Ensured the effectiveness of Convention rights is the main approach operated by judges.
Indeed, as the Court points out in Airey versus Ireland, « The Convention is intended to
guarantee not rights that are theoretical or illusory but rights that are practical and
effective »*'.

In order to achieve this effectiveness, the ECHR, dynamically, interprets the
Convention®. As it confirms, the Convention is a "living instrument"* that "must be
interpreted in the light of the conditions of today."™

In that context, freedom of press was a democratic result, which was amplified by the

emergence of the new technologies. There is an increased interest of public debate due

> PA/Rec 582 (1970), §2.

* http://www.legislation.gov.uk/ukpga/2000/36/contents
*"ECtHR, Airey v. Ireland, 9 October 1979, §24.

* Sudre, 2011, p. 245.

* ECHR(com), Tyrer v. UK, 25 April 1978.

Y ECHR(com), Marckx v. Belgium, 13 June 1979, §58.
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to the fact that, nowadays, information is widespread thanks to new means of
information. Faced with these developments, it is up to the judges to take into account

the necessary means to guarantee the effectiveness of the Convention.

In Sunday Times versus United Kingdom case law’!, the Court uses, for the first time,
the notion. Indeed, it considers of public interest the communication of information or
idea that contributes to the public interest. In this case, was involved the diffusion of
information concerning children suffering of malformation due to medication. However,
it should be noted that in this case, the Court uses the term "public interest" and not *
general interest”.

Thereafter, the Court, without giving any meaning, reaffirmed the idea that even though
there is a lack of definition of the concept, it started to incorporate this notion in its case
law and to give an interpretation of the provision by, inter alia, using the concept of
general interest.

Indeed, in Jersild versus Denmark’, the Court uses the notion of "matter of public
interest". In this case, the domestic court had sentenced the author of "green jackets"
report, claiming racist and xenophobic statements. According to the Court, whether the
dissemination allowed communicating opinions racist, the press must, nevertheless,
respond to its function, which is to impart information and ideas on matters of public
concern. In addition, “the public also has a right to receive them”>.

This expression of general interest is included in the De Haes and Gijsels versus
Belgium®, in which the Court recalled that “the press plays an essential role in a
democratic society. Although it must not overstep certain bounds, in particular in
respect of the reputation and rights of others, its duty is nevertheless to impart - in a
manner consistent with its obligations and responsibilities - information and ideas on
all matters of public interest, including those relating to the functioning of the

9955

Jjudiciary The emergence of the role of the press and the rights for the public to

> ECtHR, Sunday times v. UK, 26 April 1979.

2 ECtHR(GC), Jersild v. Denmark, 23 September 1994.

>3 Ibidem, §31.

>* ECtHR, De Haes and Gijsels v. Belgium, 27 February 1994.
>3 Ibidem, §37.
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receive information concerning matters of public interest, raised by the interpretation of
the judge.

In Thoma versus Luxembourg™, related to the disclosure of article concerning the
behaviour of forest rangers in forest reforestation in Luxembourg, the Court used this

notion, likewise, concerning defamation case”’.

Thereby, whether the Court raises this blurred concept, from a literal point of view, it is
difficult to determine what is, stricto sensu, the meaning of the concept. Indeed, it is
delicate to provide difference between public interest and general interest, knowing that,

9958

currently, the Court referred to “ debate of general interest”". It must be noted that, in

these cases, the Court talks about debate, subject and questions of general interest>".
Section II. The Features of the notion of general interest

The Court tries to provide some features of the notion, referring to the field
(paragraph 1), and take into account, at the beginning, some characteristics (paragraph
2).

Paragraph 1. The application area of the concept

The Court has developed its jurisprudence as regard to the subject matter (A) and the

person implicated in the case (B).

A. The rationae materiae field

The identification of this area should not be understood as analysing areas, where the

Court noted that certain issues and topics have required the general interest. Indeed, as

5 ECtHR, Thoma v.Luxembourg, 29 March 2001.

ST ECtHR, Paturel v France, 22 December 2005.

¥ ECtHR, Von Hannover v. Germany (no2), 7 February 2012.
> Monfort, 2012, p.23.
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noted by Professor Frangois, such an approach would accentuate the difficulty of
determining the notion®. It is preferable to focus on the areas where this concept is
flawed by a real jurisprudential basis.

The concept is emblematic in the political field. Indeed, from its Lingens versus
Austria®'| the Court has defined certain rules with regard to political life and men who
compose it. Indeed, the ECtHR has demonstrated that, in the context of a political
debate, the press is important because it “ impart information and ideas on political
issues just as on those in other areas of public interest ”®*.

According to the Court, the freedom of the press allows everyone to participate in a free
political debate. Thus, the allegations in an article by a Senator are a political debate,
even if they are not made within the parliamentary precincts®. It should be noted that,
in these cases, the opinion expressed, remains in connection with the exercise of the
mandate of the individual. Therefore, both journalists and politicians can be engaged in
political debate since the involved issues concerns general interest. Thereby, it is by the
nature of the allegations of the Basque senator, concerning series of murders and
attacks, that the Court recognizes freedom of expression of the person in the newspaper.
The Court stresses the importance of freedom of the press when it is dealing with
political issue, considering that it is very valuable in circumstances * in which State
activities and decisions escape democratic or judicial scrutiny on account of their
confidential or secret nature”®.

Therefore in political field, the implementation of the right to receive information is
asserted. In the Lesquen De Plessis-Casso versus France®, related to political

controversy, the Court concluded that the discussion of expenditures and management

of the municipality, during a public meeting, is in the public interest®.

% Frangois, 2014(1), p.2.

ST ECtHR, Lingens v. Austria, 8 July 1986.

62 Ibidem, §41.

3 ECtHR, Castell v. Spain, 23 April 1992, §42-43.

# ECtHR(GC), Stoll v. Switzerland, 10 December 2007, §110.

% ECtHR,De Lesquen du Plessis- Casso v. France, 12 April 2012.
% Francois, 2014(1), p.4.
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The appearance of this concept is extended to areas other than political matters®’.
Indeed, the ECtHR considers that issues of general interest will, also, cover issues
relating to public health®, history®, and religion "°. Recently the field has been
expanded to the functioning of institutions and public services.

According to the Court, “whilst the mass media must not overstep the bounds imposed
in the interests of the proper administration of justice, it is incumbent on them to impart
information and ideas concerning matters that come before the courts just as in other

»7! Tt added that, the maintenance of the guarantee of the

areas of public interest.
judiciary authority cannot be invoked, in order to muzzle criticism of the Court
composition to the extent that, these critics contribute to public discussion concerning
the structural impartiality .

Hence, no one may prohibit that, before the trial, the case could lead to a discussion in
specialized journals, the mainstream press or the public in general. Also, if the media
must not overstep the bounds set to ensure the proper administration of justice, it is
incumbent upon them to communicate information and ideas on such issues’.
Subsequently, the ECtHR has considered that the actions of the police are “on a matter

7 In the same way, a discussion related to the functioning

of serious public concern
and the quality of university teaching contributes to a public debate and raises,
nowadays, the interest of public’””. The Court went further in Telegraaf Media
Nederland BV and Others Landelijke versus Netherland, in which, it considers that the
publication of information on the methods of intelligence services contributes to a
subject of general interest, particularly, from the fact that these methods can jeopardize

some human rights guaranteed by the Convention’®.

%7 Ibidem.

% ECtHR, Bergens Tidende v. Norway, 2 May 2000.

% ECtHR, Monnat v. Switzerland, 31 January 2006.

" ECtHR, Paturel v. France, 22 December 2005.

"M ECtHR, Sunday times v. UK, 26 April 1987, § 65.

7 Ibidem.

7 Ibidem, §63.

" ECtHR, Thorgeir Thorgeirson v. Iceland, 25 June 1992, § 67.

> ECtHR, Brunet Lecomte and SARL Lyon Mag v. France, 20 November 2008, §62.

® ECtHR, Telegraaf Nederland Landelijke Media B.V and others v. Netherland, 22 November 2012.
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These questions, qualified as public or general interest, can also refer to scientific
discoveries’’ or strategy a private company’®. After Von Hannover versus Germany
(nol) ™, the Court has extended the public matter, recognizing that an article concerning
an athlete contribute to general interest®. Thus, a book concerning a thesis, within the
topic is the star phenomenon, quoting a singer, is not comparable to the sensation
press®’.

Consequently, the field seems quite extensive. Thereby, the Court addresses a field also

based on rationae personae approach™.

B. The rationae personae field

The Court recognised the extension of the field to public person due to theirs status and
notoriety. Therefore, it is in political matter that the Court underlined the particularity of
the applicable regime to politician. This particularity arises from their position in the
democratic society. Thus, the Court, in several cases, stated that “The [limits of
acceptable criticism are accordingly wider as regards a politician as such than as

. . .. 83
regards a private individual”

. Indeed, the function of politicians is to participate in
political life, which, necessarily, exposes them to criticism of their actions and their
words. The Court requires that certain rules be imposed in this specific area, as regard to
the nature of the political debate and democracy. Thereby, the Court condemned Austria
for the sanction imposed on the journalist who published an article about the chancellor
in office in not very flattering terms®. The Court stressed that this penalty could deter
journalists from contributing to public discussion and, that, could impede the mission of

the press, which is to contribute to the public discussion of issues affecting the life of

"TECtHR, Sunday times v. UK, 26 April 1987.

" ECtHR(GC), Goodwin v. UK, 27 March 1996.

" ECtHR, Van Hannover v. Germany, 24 June 2004.

0 ECtHR, Nikowitz and verlagsgruppe News GMBH v. Austria, 27 February 2007.
Sl ECtHR, Sapan v. Turkey, 8 June 2010, §34.

%2 Michalski, 2013, p.19.

8 ECtHR, Lingens v. Austria, 8 July 1986, §42.

¥ ECtHR, Oberschilk v. Austria, 23 may 1991.
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the community. In other words, the Court considers that freedom of the press is one of
the best means of discovering the ideas and attitudes of political leaders. The complaint
against a politician for a public discriminatory purpose is a public debate on an

important issue.

Similarly, a book containing health information of a Head of State is an important
debate due to the necessary transparency of public life of politician®.

Recently, the Court acknowledged that the offensive comments against Head of State
could be considered as the expression of critic, since its form part of the public debate
of general interest. Thus, the requirement is lower when the litigious comments take
place during an election campaign. Thereby, the Court held that the comments are part
of general interest because the accusation against Mr Brosa was related to the ability of
a candidate to serve as mayor*®. The acceptable limits are rejected as soon as one enters
the political debate whose liveliness is part of democratic debate®’.

Whether the Court emphasized that civil servant would be treated, as politician, critics
against them, are broader than private individuals.

Since De Haes and Gijsels versus Belgium, the Court found that the attitudes of judges,
even out of court, might constitute legitimate preoccupation of the press and contribute
to the debate concerning the functioning of justice and morality of those who are
guarantors®. In Mamere versus France®”, The Court illustrates this trend to admit the
free criticism of public officials. In this case, Mr Mamere, former journalist and
member of the ecological party, participated to TV show. During the interview, the
nuclear accident at Chernobyl is evoked. He formulated criticisms of the former director
of Protection Services against ionizing rays, that would have claimed, “the Chernobyl
cloud had not crossed our borders.”

13

The Court stressed that these remarks ““ were part of an extremely important public

debate focused in particular on the insufficient information the authorities gave the

85 ECtHR, Editions Plon v. France, 18 May 2004 ; Sudre, 2004, p.1161.

% ECtHR, Brosa v. Germany, 17 April 2004.

7 ECtHR, Scharsach and News Verlagsgesellschaft v. Austria, 13 November 2003.
% ECtHR, De Haes and Gijsels v. Belgium, 24 February 1997.

% ECtHR, Mamére v. France, 7 November 2006.
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population regarding the levels of contamination to which they had been exposed and

5990

the public-health consequences of that exposure’ . The official status justifies the right

to criticism toward the officer in the exercise of his duties.

The Court extends this field to public figures. Thereby, after recalling the importance it
attaches to freedom of the press, the Court notes that the publication of a second text
published in a local newspaper had not intended to be a "gratuitous personal insult"
against a director’'. In this case, the Court stressed that his qualification forces him to
admit higher degree of tolerance to criticism directed against him®>. Thereby, the Court
concluded that a journalist, political book author and presenter in a local broadcast
might be subject to criticism on the occasion of a debate of general interest’.

The Court provides an extensive approach of what is a public figure. Thereby, the
Public figure covers, inter alia, an actor’’, a popular singer’, a princess’® or the director

9
of French mosque””.

Paragraph 2. The criteria of the characterisation of the general interest notion

The Court provided some criteria of the characterisation of the debate of general
interest. The Court takes into account the public activity of the individual (A) and the
media coverage of the subject (B). This criterion will be study in link with the temporal

and spatial framework”™.

% Tbidem, §20.

! ECtHR, Bodrozi¢ and Vujin v. Serbia, 23 June 2009, §32.

%2 Tbidem, §34.

> ECtHR, Avgi Publishing and Press Agency SA & Karis v. Greece, 5 June 2008.
** ECtHR(GC), Axel Springer AS v. Germany, 7 February 2012.

% ECtHR, Sapan v. Turkey, 8 June 2012.

9 ECtHR, Von Hannover v. Germany, 24 June 2004.

" ECtHR, Chalabi v. France, 18 September 2008.

%% In this sense, Francois, 2014 (1), p.-S.
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A. From the spatial framework to the emergence of the public activity

Traditionally, the spatial framework should have an impact on the identification of the
debate of general interest. Indeed, this framework covers the space and, therefore, the
debate would be of general interest in connection with these criteria’. Therefore the
debate is focused on useful information to the public without distinction. Thereby, it
emerges from the ECtHR Case law, that the debate may be of general interest at local,
regional or international level. In its, Thereby, the Court considers that the article,
denouncing practices contrary to the regulations related on sealing, is an important
debate at local, regional and international'®. The Court holds that the debate exists,
regardless of whether the information is only useful regionally'®.

The Court, out of respect for freedom of the press, does not provide distinction or any
gradation of the information, considering the public interest to have such legitimate
information.

Thereby, the Court considers that there are facts of great interest to public opinion in the

region of the Basque Country'"*

. In the present case, the denunciation of the passivity of
the authorities to a series of murders and bombings in the region is of interest for public
opinion'?”. Therefore, the Court considers that knowledge by the public of the personal
experiences of women, who have had recourse to cosmetic surgery, is a characterized
debate' ™.

Undoubtedly, the Court takes into account the location of the debate.

However this criterion is not decisive'”. Thereby, It is appropriated to link the factual
criteria for studying cases in which this debate is. As emphasized implicitly in its case

law, the Court takes into account the criterion of public activity. Indeed, in light of the

analysis made on jurisprudence, the overriding factor is characterized herein in

% Michalski, 2013, p.21.

' ECtHR, Bladet Tromso and Stensaas v. Norway, 20 May 1999.
""" ECtHR (dec), Abeberry v. France, 21 September 2004.

12 ECtHR, Castell v. Spain, 23 April 1992.

1 Ibidem,§45.

1% ECtHR, Bergens Tidende v. Norway, 2 May 2000, §51.

1% Michalski, 2013, p.20.
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assessing the link between the public dimensions that would justify the public’s right to
know'".

Thus, public activity appears as an information legitimation criterion.

. 10
In Jonhsen Nilsen versus Norway '’

, the Court recognized that the publication
concerning a politician is, “ to some extent”, a debate of general interest. Thereafter, the
Court confirmed the emergence of the criteria'*.

Thus, as pointed out by professor Frangois, the notoriety and the individual concerned
should be taken into account as to the appreciation of debate of general interest' ",

Thus, the Court refers to the idea of "objectively informative released " which means
that the elements are legitimate, even though in first view the information concern the
private matter, because of the public activity of the individual. This overriding criterion
is present, mainly in political field. In Standard Verlags GmbH versus Austria (no.2) ',
the Court held that the private interest is limited when the information concerns a public
person and affect political activities. In this case, the facts related did not involve the
political activities, and therefore, was not of general interest' ',

In the same spirit, the Court points out that the health of a former president fells on
debate of general interest, while, private facts do not need the debate by the public
112

opinion' “. The Court takes the function of the person into account, at the material

. 113
time .

The Court also takes the temporal factor into account although this is not a decisive
criterion in the identification of the concept of debate of general interest in view of the

consequences of the erosion of new technical processes.

1% Kaminski, 2009, p.111.

"7 ECtHR, Bergens Tidende v. Norway, §28 and 52.

1% ECtHR, Von Hannover v. Germany, 24 June 2004.

1% Erancois, 2014 (1), p.4.

"0 ECtHR, Standard Verlags GmbH v. Austria (no.2) 4 June 2009.
" Ibidem, §42 and 44.

"2 ECtHR, Editions Plon v. France, 18 May 2004.

13 ECtHR, Ruusunen v. Finland, 14 January 2014.
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B. The temporal framework neglected in favour of the inclusion of the media

context

The temporal aspect played a significant role in the analysis of information concerning
the publication of "state secret". Indeed, in Editions Plon versus France, whether the
temporary ban of the book is legitimized, the maintenance of the broadcast ban structure
is not in conformity with Article 10, since the time flow has to be taken into account''*,
The Court, also, has taken into consideration the fact that the book was already
available on the Internet. Therefore, Internet distribution generates any loss of

confidentiality'"”.

Whether the debate must be on going''®

, if the debate is already public, it is not a matter
of public interest.

Faced with the complexity of the Court's decisions, the impact of the information in
society seems an important vector. The event will be different in the time of the saying
of information by the press, which itself will be different from the reception time. The
emergence of new technologies makes it difficult to take into account the time since the
media support design, which portrays the event, does not necessarily coincide with time.
Therefore, the media or dissemination via Internet, will allow immediate information of
the event in contrast to the print media, which it, subsequently provides elements.

The temporal framework is undermining and the Court, currently, becomes more
receptive to the impact of the event in the media. Indeed, according to professor
Francois, the media resonance will have an impact on the characterization of the debate

of general interest'".

In this regard, it is necessary to analyse two judgments of the Court.
First, in Thoma versus Luxembourg, is involved a citation during a radio program from

an article published in the press concerning the corruption of administrative officials of

" Ibidem, §52.

5 bidem, §53.

"6 ECtHR, Bladet Tromso and Stensaas v. Norway, 20 May 1999.
"7 Frangois, 2014 (1), p.6.
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118

water and forests . The reporter was merely reproducing the insinuations of the

journalist who wrote the article'"”

. He was sentenced by the domestic court for
infringement of the duty of fair information'*’,

The Court ruled otherwise, pointing out that the topic was already discussed in the
media and it concerned a problem of general interest.

Thus, the Court concludes that a general requirement for journalists, systematically and
formally, to distance themselves from the content of a quotation that might insult or
provoke others or damage their reputation is not reconcilable with the press’s role of

providing information on current events, opinions and ideas"'*'

. Consequently, there
was a breach of Article 10.

This judgment is to be compared with the judgment Dupuis and others versus France'**.
The revelation, by the media, for wiretapping operated by the Head of State and the
French government, has attracted many critics. The mediatisation entailed the
indictment of Deputy Chief of Staff of the President of the Republic, demonstrating the
impact of media on society. In addition, the Court admits that the document
concealment may be justified because there is a contribution to a debate of general
interest in a wiretapping system. Therefore, the Court establishes the obsolescence of
confidentiality of investigations because, at the time of the publication of the book, the
public already knew the secret. It can be seen that the journalist can give himself the
event of material information quality for the public'*.

In its analysis, Lyn Francois denounced a "media strategy" which involves "maintain
public interest in the subjects concerned with the approval of the Court."'** .

By the revelation of information, the reporter is responsible for the creation of public

emotion. This emotion will lead a discussion of public interest and weaken the duties

and responsibilities of journalists.

"8 ECtHR, Thoma v. Luxembourg, 29 March 2001, §50.
"9 Thidem,§ 12.

120 Thidem, §50.

2! Thidem, §64.

'22 ECtHR, Dupuis and others v. France, 7 June 2007.

' Derieux,2007, p.10128.

124 Frangois, 2014(1), p.6.
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The Court has highlighted the notion of general interest, which has a considerable
weight in its review. Thereby, the Court provides some characteristics to the function of
the general interest and seems to use the notion is order to justify the valorisation of

freedom of the press.

Chapter II. The initial function of the general interest

Initially, the Court used the notion of General interest as a justification of freedom of
journalist to ensure the public’s right to know (section I). However, the Court,
progressively, limited this excessive strengthening of freedom of the press, by imposing
a certain journalist ethical, as soon as, the reputation of individual is under threat.
Furthermore, the Court tried to ensure certain compliance with rights of others, such as,

the presumption of innocence and the right to private life (section II).

Section I. The use of the general interest as a valorisation of the freedom of the

press

The Court ensures freedom of the press, providing power to journalist by the use of this

notion (paragraph 1) on behalf of the public’s right to know (paragraph 2).
Paragraph 1. The enhancement of freedom of the press
The Court enhanced the freedom of the press by providing to the journalist, the right to

criticise people, as soon as, the general interest is at stake (A) and tends to use the

notion as justification of press infraction (B).
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A. The right to criticism by the journalist

The protection of the press is relatively strong. Recognizing, repeatedly, the role of the
5

3

press as a “ public watchdog” in democratic society'”, the Court recalls that

journalistic freedom also covers possible recourse to a degree of exaggeration, or even

. 126
provocation”

. In Lingens versus Austria, the Court, unanimously, recognized the
breach of the article 10. The Court held that “ In the context of political debate such a
sentence would be likely to deter journalists from contributing to public discussion of
issues affecting the life of the community”'*’. The Court operates a scrutiny and the
subsequent decisions, particularly in matter of defamation, point out the favourable
approach of the Court towards the press.

It is important to note that the Court uses a control that is done in three phases.

In the framework of article 10, the ECtHR will tend to shift the first two criteria in
favour of the assessment of the necessity of the State interference in the democratic
society. Thereby, the margin of appreciation provided to the State is narrow because
there is a scope under the article 10 paragraphs 2 in matter of political speech'*® and “
on debate on matter of public interest ™ '*°.

In matter of defamation, the notion of debate of general interest is the essential criterion
to consider. The Court is up to journalists to impart information and ideas on matters of
general interest'’” and in the matter, it takes into account the debate of general interest
as one of the factors allowing a quasi immunity of journalist'*'.

The Paturel versus France judgment is a good illustration. The Court points out that

some passages in question, have a negative connotation but, in this case, the subject has

been recognized as matter of general interest. Consequently, the Court provides a

125 ECtHR(GC), Goodwin v. UK, 27 March 1996, §39.

26 ECtHR, Prager and Oberschlik v. Austria, 26 April 1995, §39.

2TECtHR, Lingens v. Austria, 8 July 1986, §44.

28 ECtHR, Brasilier v. France, 11 April 2006, §41.

2 ECtHR(GC), Siirek v. Turkey, 8 July 1999, §61 ; ECtHR, Brasilier v. France, 11 April 2006, §47.
BOECtHR, De Haes and Gijsels v. Belgium, 27 February 1994, §37.

B Frangois, 2014(2), p.3.
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. L5132
“narrow 1interpretation”

, since the issue fall, unquestionably, within the matter of
public interest in a democratic society' . It found a violation of article 10.

The Court addressed a similar argument in Brasilier versus France'*, in which it
concluded that the condemnation to pay the symbolic sum of one franc by domestic
court was contrary to provisions of the Convention. The Court stated that the assertions
of the public interest fell more to the statements of fact than the value judgements. It is
important to notice that, in matter of defamation, the Court observes a distinction
between the statements of fact and value judgements, which cannot be proved’’. In
Mamere versus France, the Court confirms its doctrine in matter of subject of public
interest. Indeed, it strengthens the protection of freedom of expression, admitting that
the moderation of the comment is not necessary required when the public debate is part
of general concern'*®. Thereby, the Court recognizes “ a high level of protection of the
right to freedom of expression” . This innovative approach was confirmed in the July

. . 138
and Sarl Liberation versus France

. In this case, the Court rules on the ground of
matters of public interest and held that “ the public have a legitimate interest in the
provision and availability of information about criminal proceedings™’. Thereby, the
Court infers that the margin of appreciation of the authorities is narrow'*. Recently,
recalled in Otegi Mondragon versus Spain'®', it follows an attachment of the critics
during a debate of public interest. This method has the effect of leaving large  latitude

to freedom of expression or the right to free journalistic criticism™"**.

This method has consequences in domestic courts. Thereby, the French jurisdictions

have shown great responsiveness in the Executive Life judgment'*, which followed the

132 ECtHR, Paturel v. France, 22 December 2005, §41-42; ECtHR, Giniewski v. France, 31 January 2006.
33 ECtHR, Giniewski v. France, 31 January 2006,§ 51.

34 ECtHR, Brasilier v. France, 11 April 2006.

"33 ECtHR, Lingens v Austria, 8 July 1986.

136 ECtHR, Mamére v. France, 7 November 2006, §25.

57 Ibidem. §20.

138 Monfort, 2012,p. 23.

Y ECtHR, July and Sarl Libération v. France, 14 February 2008, § 63.
" Thidem,§67.

" ECtHR, Otegi Mondragon v. Spain, 15 March 2011.

12 Frangois, 2012(2), p.37.

' Crim. Div., Executive Life, 11 March 2008.
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ECtHR case law. In this case concerning the publication of an interview on a matter of
debate of general interest, the Criminal Chamber found that the article in question does
not exceed the limits of freedom of expression under Article 10. There is a clear desire
on the part of the domestic courts to comply with the judgments of the Court. Thereby,
the Criminal Court has required in Morel case law, the legal basis of the imputation'**.

But as evidenced by the French doctrine'®, it is regrettable that French domestic courts
have not specified the elements underlying the notion, although in this case the

domestic court bases its analysis of the notion, in the field of good faith'*,

In the UK, the defamation law, enacted 25 April 20137, helped mitigate the criticism
of the British government. The jurisprudence of these last ten years is “probably the

most significant development in libel law »'**

such as the evolution of the Reynolds
defence. The House of Lords, in the Reynold versus Times Newspapers '+, which
concerned a virulent critic against a former head of government, had, from the pen of
Judge Nicholls, given ten criteria allowing to appreciate whether the publication was
realized as part of a public debate.

Thereby, there has been a favourable advanced for validating publications on this
matters in which journalist could not establish the truth of the assertions.

By the implementation of the law, the UK tends to overcome the weaknesses of this
progress, nevertheless, this law has certain weaknesses.

On the one hand, the law does not define the notion of public interest, a notion at the
heart of this means of defence. On the other hand, by this lack of clarification, the
practical application of this law, will only revive the debate on the conditions of such a
debate and “ we may be back to Reynolds, Jameel and Flood more or less, under a

different name™"°.

" ECtHR, Brasilier v. France, 11 April 2006, §36.

15 Dupeux, 2009, pp.1779-1787.

14¢ Monfort, 2012, p.21.

7 www.legislation.gov.uk.

'8 Glanville, 2012,p.8.

9HL, Reynold v.Times Newspapers, 28 October 1999.
0 Pinto, 2013, p. 3.
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B. The use of the notion as justification of press infraction

The Court grants the investigative reporter immunity from criminal prosecution. The
journalistic sources are protected by the decisions of the Court. Indeed, the Court leaves

it for journalist to decide whether it is necessary to reproduce “such documents to
5 151

3

ensure credibility . The State interference can be justified by “ an overriding

requirement in the public interest” >

. Thereby, the Court points out that the journalist
condemnation for handling had contravened provision of freedom of the press'*.

As emphasized by the ECtHR, information on the annual amount of Mister Calvet was
lawful and its disclosure permitted, the applicants' condemnation was based on having
published the documents, namely the reproduction of notices of assessment to tax,

which was an infringement of the article 10",

In the present case, the Court reviews
the measure, basing its analysis on the necessity of the measure taken by domestic
court. Thereby, debates have neither addressed the legislation, which may seem
questionable in particular because of its lack of predictability, nor the purpose of
incrimination. Thus, restricting the freedom of journalists would be to admit “the threat
to the investigation itself *'>>,

In the same spirit, in Dupuis versus France, the Court considers that the amount of the

fine did not appear to be justified in the circumstances of the case'*®

. The Court exempts
the journalist to some obligations such as handling documents obtained through a
breach of professional confidence. However, the Court, asserting that the condemnation
is a breach of provision, leaves to imply that the only secret to consider would be that of
journalistic sources'’. The protection of the journalistic sources is consecrated by the

158
Court case law ",
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Nevertheless, the freedom to inform cannot justify that journalist be convinced of

criminal offenses, such as, helping to violate secrets and documents.

In order to deal with media impunity, should not the Court be cautious and ensure
compliance with journalistic ethics in solving this issue?

The European label tends to justify journalistic exercise by stating that, whether the
matter concerned is the debate of general interest, freedom of the press prevails.
Therefore, the notion is used as a justification of the offense' ™.

3

This emergence of an ““ imperialism of free speech” undermined the principle of the
legality of criminal offences and penalties.

Indeed, the Orban versus France'® is an illustration. In this case, the French courts had
convicted the editor of a book of apology of war crime leader. Whether the conviction
appears justified, the Court’s reasoning, in paragraph 43, leaves sceptical. The Court,
after stressing that it does not have to comment the elements constituting an offense,
based its assessment on the necessity of the interference. Thereby, the Court takes into
account a criterion, for which it is particularly sensitive, considering that the publication
was part of a debate of general interest'®’,

Recalling that the publisher provided this information in order to inform the public, the
Court held that the criticism by domestic courts against them, for not having taken
distance from the testimony story, is not justified. By the temporal character and the
concept of general interest, which it stresses, at the end of its judgment, " the singular

n162

importance "7, the Court reviews the decision of domestic court. The author Conte

points out that what is reprehensible in these case law is that the Court “ moves the legal

argument of legality to that of discretion %

. Indeed, the offense is, traditionally,
characterized as soon as the components of the qualification are met.
However, the Court use an in concreto approach and appreciates the decision on the

ground of expediency. According to the author, this displacement on the ground of

' Frangois,2014(1), p.3.

0 ECtHR, Orban and others v. France, 15 January 2009.
1! Tbidem, §49.

12 Ibidem, §50.

19 Lepage, 2009, p.42.
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expediency is of different legal culture and it is, through the criterion of the general
interest, that the judge appreciates the expediency of the decision of domestic courts'®*,
Thereby, this approach by the judge entails an uncertainty of the law and difficulties for
domestic courts to take into account the decisions of the ECtHR.

According to the professor Lepage, these criteria have an influence under the law and
jurisprudence in domestic jurisdictions'®. However, the Court urges jurisdictions to
measure the interest that the publication should have in terms of its contribution to the
public interest and, introduces the logic of a justification of the offense, which is not
foreseen by the criminal law.

However, the rule of law is enacted by the legislature and, by incriminating criminal

offenses, the legislator limits the freedom of expression. Thereby, it seems that this

function does not belong to national judges.

The Court proves an uncertainty of the law and demonstrates, once again, the need for
the establishment of a substantial definition of the notion. Nevertheless, the Court
strengthens the protection of freedom of the press due to its quality of public watchdog.

Therefore, valuing journalistic freedom, the Court reinforces the public’s right to know.

Paragraph 2. The strengthening freedom of information

By the use of the notion, the Court strengthens the freedom of information, which is
necessary for the public (A), even through, other ECHR provisions appear to be in
jeopardy (B).

1% Lepage, 2009, p.42.
' Tbidem.
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A. The necessary information for the public

In the concurring opinion of the case of Lindon, Otchakosvky- Laurens and July versus

166
France

, the judges Loucaides stated, “ The main argument in favour of protecting
freedom of expression, even in cases of inaccurate defamatory statements, is the
encouragement of uninhibited debate on public issues”.

The right to receive information means that under the article 10, even though in
167

13

Groppera Radio AG case law ', the Court declined to give a definition of the

information and ideas”, the press has the duty to impart information in the areas of

public interest'*®,

Thereby, the public has the right to receive information as noted by the Court'®.

¢

The Court has recognized the “ essential function the press fulfils in a democratic
society”. Its special role has been recognized in some cases and the Court underlines
that it is incumbent to the press “ to impart information and ideas on matters of public
interest. Not only does the press have the task of imparting such information and ideas:
the public also has the right to receive them. Were it otherwise, the press would be
unable to play its vital role of * public watchdog’ .

Thereby, the Court has taken a positive approach towards to the protection of the media
and applies, in these cases, a strict scrutiny to the decision of the domestic courts and
founds an infringement in a large percentage of case.

Thus, in a number of cases, the Court has held that the need for the public to obtain this
information has more weight than the rights to person, as regard to the article 8, who
has been hurt by the publication. Subject to the manipulation by the media, of a speech

inciting to violence, the Court tends to favour the need for information. The press is an

1 ECtHR(GC), Lindon, Otchakosvky - Laurens and July v. France, 22 October 2007.

"7 ECtHR, Groppera Radio AG and Others v. Switzerland, 28 March 1990.

' ECtHR, Lingens versus Austria, 8th july 1986, §56 ; ECtHR(GC), Jersild v. Denmark, 23 September
1994, §39.

169 ECtHR, Sunday times v. UK, 26 April 1987; ECtHR(GC), Fressoz and Roire v. France, 21 January
1999.

"0 ECtHR, Observer and Guardian v. UK, 1992, §159.
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essential foundation of society and the Court refers expressively to the public‘s right to
know in Sunday time’s case law'"".

As noted by the Court in its judgment in Lingens versus Austria'’?, during its
proportionality test, the press provides the best way to judge and know the leaders. The
Court emphasizes the importance of allowing a large manoeuver to journalists in the
exercise of criticism'” in order to not discourage the latter, to provide information of

174

public interest . Thus, restrictions on freedom of press can be reconciled, only if it is

justified by an “ overriding requirement in the public interest”'”.

Thereby, the Court gives more weight to the right of defence of the press when it comes
to determine whether the restriction was proportionate to the legitimate aim. There is a
legitimate public interest to use that information.

Thereby, in the framework of the reproduction of notices of assessment to tax, the
judge, in the context of his margin of appreciation, “makes triumph the one which seems
to be the most important and most legitimate” "’°.

This gives a wide margin of appreciation to weigh the actual intensity of the need for
public information. By recognizing the legitimacy of the information as regard to its
necessity and topicality, the Court provides low weight to the acquisition of the
documents by the applicant and lets the public interest prevails over the individual
interest since the information is relevant of the public'”.

Thereby, the Court appears to grant an advantage to the freedom of the press such as,

for instance, when it held that the public interest prevails over doctor’s reputation'’.

Indeed, the Court protects the public’s right to know when the information is crucial for

' De Frontbressin, 1996, pp-444-447.

"2 ECtHR, Lingens v. Austria, 8 July 1986.

'3 Ibidem, §44.

174 ECtHR(GC), Jersild v. Denmark, 23 September 1994 §31 ; ECtHR(GC), Goodwin v. UK, 27 March
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- 179

it " and, therefore, the State cannot censor information that constitutes a legitimate

public interest.

However, Should the Court put certain limits to this overprotection since other interests,

such as, the course of justice are involved?

B. The judiciary secrets known by the public

The contentious proceedings relating to the protection of confidential judicial
proceeding was discussed in Du Roy and Malaurie versus France'™. In this case, the
Court raised the question of whether the publication of information about the criminal
proceedings in the form of constitution de partie civile, before a judicial decision is
taken, is an infringement of the freedom of the press.

Contrary to domestic courts, the Court of Strasbourg held that the refusal to publish it
“impedes the right of the press to inform the public about matters which, although
relating to criminal proceedings in which a civil-party application has been made, may
be in the public interest™®"

The judgment raises a conflict between two provisions. On the one hand, the Court
reiterates, repeatedly, that the public is entitled to know the information on legal
proceedings and, the other hand, the Court seems, as regard to its judgment, reluctant to
be witness of the emergence of the "trial by newspaper"'® because the justice must

have the confidence of the public'®

. The public has a legitimate interest to be informed
about these proceedings'® due to their impacts on the society. The Court concludes that
the public has the right to know the course of criminal justice. As a result, the

publication of a book satisfies “ a concrete and sustained public demand in view of the

17 ECtHR, Editions Plon v. France, 18 May 2004 ; ECtHR(GC), Fressoz and Roire v. France, 21 January
1999.

"% ECtHR, Du Roy and Malaurie v. France, 3 October 2000.
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increasing interest shown nowadays in the day-to-day workings of the courts”'™.

Nevertheless, Emmanuel Derieux criticized the ECtHR approach in that judgment,
pointing out that the reference of the Coe recommendation'*® has no real legal force and
appears in the relevant domestic law.

Whereas the Court imposes certain limitations, no doubt it tends to favour the public's
right to know and even admit a right of defence by the media exercise.

Indeed, the Court recognizes that the public needs to have the confidence of the course
of justice. Thus, a lawyer is allowed to talk about an on going trial.

Thereby, the Court recognized, once again, the impact of "this media trial" on the
public. Nevertheless, the doctrine is controversial because the Court legitimates the
media exercise of the right to defence and seems to confirm the possibility to violate the
confidentiality of criminal proceedings'®’.

Whether the lawyer is not able to cause himself the mediatisation and to publish official
documents, this approach suggests, as underlined by the professor Marguénaud, the
weakening of the presumption of innocence because “there is no need for secret when a
case has been mediatized by some ways in respect of which We don't question their

loyalty nor who have deployed them”"®*.

Whether the Court tends to favour an increased protection of the press, it provides,

however, some limitations to this right.

Section II. The use of general interest limited by the protection of reputation

and right to others

The restrictive measure taken by the State can be justified if it is necessary in a
democratic society. Particularly sensitive to the protection of individuals, the Court has

provided duties and responsibility to the journalist in order to protect the reputation of

85 Ibidem., §41.

% Derieux, 2007, p.1029.
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individual (paragraph 1), and, seems to grant an increased protection to individuals in

matter of privacy and presumption of innocence (paragraph 2).

Paragraph 1. The strengthening journalistic ethics, the protection of reputation

The Court requires from the journalist to prove his good faith (A) and to provide

reliable and precise information (B).

A. The good faith of the journalist

The punishment of journalist for assisting the dissemination of statements made by a
person can seriously hamper the contribution of the press in matter of public interest'™.
Nevertheless, the fact of issuing allegations must be based.

Thereby, the Court researches whether the journalist is acting * in good faith and on an
accurate factual basis and provide ‘“‘reliable and precise” information in accordance

95190

with the ethics of journalism™ . The journalist must, concerning questions of general

interest, respect his  duties and responsibilities”"".

This principle is connected to the second paragraph of article 10. The Court takes into
account this principle when it assesses that restrictions by the State is necessary in a
democratic society. In other words, the Court proceeds more to the assessment of the
respect of “duties and responsibilities”, than the factual circumstances'*”. The journalist
must be careful with the information it receives. Thereby, in its decision of

inadmissibility, the Court considered that the lack of adequate measures taken by the

journalist, including the lack of ascertaining the accuracy of the information, justifies

% ECtHR(GC), Jersild v. Denmark, 23 September 1994, §35.

190 ECtHR(GC), Fressoz et Roire, § 54, ECtHR,Bladet Tromsg et Stensaas, § 58, et ECtHR, Prager et
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the State interference on the basis of Article 10 paragraph 2'*

. In this case, an article
was published about a doctor who proposed a liposuction to a patient with bulimia.

The Court observes that the journalist had disseminated statements made by a
disgruntled patient. As the domestic courts emphasised in its judgement, the doctor had
proposed such a service because he was unaware of the health status of the patient. It
follows that the request of the journalist is inadmissible as manifestly unfounded. The
Court declares the application inadmissible.

The court uses a method of reasoning which tends to protect the rights of others. Thus,
good faith requires proportionality between allegation provided by journalist and factual
basis'®*. The Court, therefore, takes into consideration the context and the broadcast
medium. Thus, it is clear from its case law, that in case of dissemination of information
a large number of times on a station with a large audience, the journalist must exercise
more vigilance. Thereby the Court held that “ the potential impact of the medium
concerned is an important factor, and it is commonly acknowledged that the
audiovisual media have often a much more immediate and powerful effect than the print

medla”lgs

196

In Cumpana Manzare versus Romania ", the Court, while finding a violation of article

because of disproportionate penalties inflicted on the journalist, emphasises that the

messages were “ couched in virulent terms, as is demonstrated by the use of forceful

. 197
expressions” .

The Court, in order to assess whether the interference corresponds to a “pressing social

need”, provides a careful distinction between facts and value judgments. Whether the

13

“existence of facts can be demonstrated’, the truth of value judgments is “ not

«198

susceptible of proof “"”". In case of lack of sufficient factual basis, the Court states that

the State interference is not justified'”’.
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The court grants protection to the individual when these allegations have consequences
for them. Thus, in the Pedersen and Baadsgaard versus Denmark, as professor Frangois

underlines, the allegations could lead to criminal prosecution for the individual®®.

Similarly, the allegations may, by virulent remarks, harm the reputation of individual®”'
because, as underscored by the Court “confronted with such wholesale criticism, an
impartial reader had little choice but to suspect that the plaintiff had behaved basely
and that he was of despicable character"**,

The Court seems to protect the reputation of individuals namely “ the beliefs or

203 The reputation is not

opinions that are, generally, held about someone or something
an “ individual good*"* but a “ social fact ”**°. The individual itself will be affected but
also its social status.

Thereby, as defined by the professor Moscovi the reputation “ is a judgement by the
community concerning a particular individual who, generally and necessarily belong to

» 2% The journalist has to provide good faith and give the

the same community
opportunity to participate in the debate since the facts are alleged against an

individual®®’ in order to defend his reputation in society.

B. The accurate and reliable information

Once the journalist undermines the reputation of the individual, information that is
issued by the latter, must be accurate and reliable. In Bladet Tromso versus Norway, the
Court affirms that, in matter of public interest, the journalist has to respect his duties

e ey . . . . 208
and responsibilities and to disclose ““ accurate and reliable information”"".
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Thereby, the unsubstantiated allegations about police inadequacies were the subject of

*% Indeed, the Court underscored that journalist have to refer to

an analysis by the Court
the testimony and cannot make value judgment on this basis, especially, when they
never endeavoured to provide justification for the allegation’'®.  Recalling that the
allegations must be based on sufficient factual basis, the Court concluded that the
convictions and sentences imposed of journalist were not disproportionate to the
legitimate aim pursued by the State®'’. The allegations, provided by the journalist, have
to be legitimately “ regarded as credible™'?.

The sufficient factual basis means that the individual has the right to exempt itself from
its responsibilities. Whether the journalist had used a certain degree of exaggeration and
provocation, he cannot use dissemination of inaccurate information in the newspaper.
Thereby, disseminate information whereby Michel Junot “admits that he organised the

213 constitutes an infringement of

departure of a transport of deportees to Drancy
duties and responsibilities by the journalist. In the Pedersen versus Denmark, the Court
points out that the indirect accusation against the chief superintendent “was an
allegation of fact susceptible of proof. The applicants never endeavoured to provide any
justification for their allegation, and its veracity has never been proved”. Thereby, there
was no violation of the freedom of the press.

In the same way, in Stangu and Scutelnicu versus Romania, the condemnation of
journalist concerning defamatory allegation against civil servant is not an infringement
of the article 10 because the journalist has a duty to provide a “ sound factual basis”.

In this case, the applicants did try to provide the truth of these allegations. In this case,
the reasons identified by the Court are relevant in that the applicants failed to provide
evidence before the domestic courts*'*.

The Court imposes to journalist, an obligation to provide a sufficient factual basis. In

case of lack of basis, the Court held that the interference by the State is justified.
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Paragraph 2. The protection of rights of others

The Court establishes certain restrictions. As regard to the Convention, the interference
of the State can be justify, in order to protect the protection of reputation or rights of
others. Thereby, the Court grants particular protection to the individuals in case of

presumption of innocence (A) and private life (B)

A. The presumption of innocence

Whether the Court emphasizes the right to receive the information for the public, it
emits boundaries concerning the question of the presumption of innocence. Guaranteed
in Article 6, the violation of the presumption of innocence can be defined as the
affirmation of the individual’s guilt, which is subject to an instruction or information,
before the judgment is pronounced”””. The main issue is whether the presumption of
innocence is binding on journalists in light of the ECtHR case law. In other words, the
Court has to deal with, on one hand, the guarantee of justifiable to enjoy the right to a
fair trial and, on the other hand, the duty of journalists to recount judiciary cases.

The Court examines whether the publication has harmful consequences under the
interests of the proper administration of justice’'.

Thus, the publication of indictments and pleadings, while the criminal investigation is
still pending, constitutes an infringement to the presumption of innocence'’. The Court
condemned the media coverage of trials, which violates the conduct of the trial®'®.
Originally, the presumption of innocence was forsaken by the Court arguing as a
defence, the presence of a debate of general interest. The new trend of the Court is to
ensure the effectiveness of the right to presumption of innocence. The presumption of

innocence must be understood as being part of the right to reputation and rights of

1% Lemmens, 2004, p.427.

1 ECtHR, Worm v. Austria, 29 August 1997, §50.
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others. In Petrina versus Romania®"’, the Court gives precedence to the right of the
reputation and rights of others.

220 the Court confirms its tendency to

By its Ruokanen versus Finland judgment
provide, increasingly, protection to the individual. Thus, in its judgment, the Court
recognized the primacy of the presumption of innocence on freedom of expression.

In this case, an article was published regarding the revelation made by a student of rape
suffered by a baseball team during a party to celebrate the end of the Finnish
championship. In parallel, a judicial investigation was opened but, in the absence of
identification by the victim of potential culprits, was immediately abandoned.
Condemns for defamation, the editor and the journalist argue, before the Court, that
there has been an infringement of freedom of expression.

The Court determines whether there is a fair balance between the right of the reputation
and the right of perpetrators of the crime namely if the conditions concerning the
respect of their reputation are met. It underlines that the article has been published
before the criminal investigation starts.

Thus, the allegation of rape was presented as a fact although the beginning of the
criminal investigation however the article 6 paragraph 2 requires that “everyone
charged with a criminal offence shall be presumed innocent until proved guilty
according to law™*",

Thereby, the Court concludes that the penalties, although they might be viewed as
restrictive measure, were proportionate in regard to the competing interests and did not
produce “ a “chilling effect” on media freedom seen in terms of investigative
Journalism and the right of the public to be informed of matters of public concern™***.
Consequently, the Court underscores the importance of presumption of innocence and

considers that “the right to reputation of third parties is of equal importance especially

: : . 223
where serious accusations of sexual misconduct are concerned’ .

219 ECtHR, Petrina v. Romania, 14 october 2008.

20 Erangois, 2014(2), p.5 ; Lavric, 2010, p.1.

22! ECtHR, Ruokanen and others v. Finland, 6 April 2010, §48.
22 Tbidem.,§ 51.

2 Ibidem.
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The Court points out that some restrictions of the freedom of press are “necessary in

democratic society.”

Thereby, the Court seeks to protect, step by step, the rights of others previously
somewhat neglected. The emergence of new media has led to special attention from the
Court of Strasbourg, which tends to protect the privacy of the individual, taking into

account the quality of the information.

B. The protection of private life

As highlighted by the parliamentary assembly of the Coe, in its resolution 1165, the
privacy has “ become a highly lucrative commodity for certain sectors of the media."***
Thus, whether the Court provides a valuation of the press, it limits the press depending
on the quality of the information. Therefore, the Court distinguishes the investigative
press and the tabloid press, press for purely mercantile purposes. In this matter, the
Court is particularly cautious about the recognition of an infringement of press freedom
when it comes to facts not under a general public interest. Thus, the consideration of the
public's right to information depends on "the interest that the public may have to know
the information" .

The Court provides this argument in the famous Van Hannover versus Germany”>°. The
private life of a princess is not a matter of public interest. It follows a distinction
between information and entertainment. Thus, the disclosure of information concerning
the relationship between Princess Caroline and a French actor or his accidental fall at

the Beach Club is not essential information. Thereby, the Court stated that “the sole

purpose of which was to satisfy the curiosity of a particular readership regarding the

24 pA/Res (1165) 1998, §6.
2 Loiseau, 2014, p.150.
226 ECtHR, Von Hannover versus Germany, 24 June 2004.
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details of the applicant’s private life, cannot be deemed to contribute to any debate of

general interest to society despite the applicant being known to the public™**.

This position on the part of the Court is not new. Indeed, it has, in the past, refuting to
consider that press "people" and concluded, for several cases, that the application was
inadmissible. Thus, it judged that the request for the journalist to reveal the conviction
for adultery relationship, between an aristocrat and banker, was inadmissible, finding
that the information did not contribute to any debate of general interest, despite the
notoriety of individuals**®.

In the same way, it held inadmissible an application concerning the society Prisma
press. In this case, an article described the holidays of an actress with her friend in
Tunisia. The Court confirmed, in the present case, that the publication was only
intended to satisfy the "unhealthy" curiosity of a certain public**’. Subsequently, the
Court in two applications in 2003”*°, considered that the application by the society
Prisma press, which has violated the right to privacy, is inadmissible.

In the same sense, the Court considered in its Tammer versus Estonia **', that the
remarks about the marital life of a politician are not compatible with Article 10. This
judgment can be link with case concerning Austria®*, in which the Court held that
knowing the extra marital affair of the politician’s wife with another politician is only
intended to provide gossips. Similarly, there is no interest for the public to know the
personal notes of a judge for a hearing before the parliamentary committee. Such a

document falls within the personal level®>,

The Court attaches a particular attention to the quality of information and the press.

However, the Court uses an in concreto approach, and tends to issue limits to matter of

**" Ibidem., §65.

¥ ECtHR(dec), Jaime Company Diez de Revenga and Juan Luis Lopez-Galiacho Perona v. Spain, 12
December 2000.

2 BCTHR(dec.), Société Prisma Presse v. France, 1 July 2002.

#9 ECTHR(dec.), Société Prisma Presse v. France, 1 July 2003 ; ECtHR(dec), Bou Gibert and El Hogar
y lamoda SA, 13 May 2003.

21 ECtHR, Tammer v.Estonia, 6 February 2001.

2 ECtHR, Standard Verlags GmbH v. Austria (no.2), 4 June 2009.

3 ECtHR, Leempoel v. SA.ED.Cine Revue v. Belgium, 9 November 2006.
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public interest, since the press discloses photography, which can offend an individual.
Thus, the decision of the French domestic court, to confirm the injunction to publish a
statement in a newspaper, concerning the consent of the family of Prefect Erignac, is
justified for the ECtHR.

In this case, the picture of the Prefect killed in the street was disclosed.

Indeed, the Court provides special protection to the family of the victim by stating, * its
publication in a widely distributed magazine intensified the trauma suffered by the
relatives as a result of the murder, so that they had legitimate reason to consider that

du234

their right to respect for their private life had been infringe . Without regaining the

domestic Court’s argument basis on the dignity”*”

, the Court, according to the professor
Marguénaud, refuses to promote a press whose aim would be to publish shocking
images.

Whether the approach is justified, some observations can be made. Initially, the victim
was a State representative, a public man killed in a public place. Thereby, there is a
distinction between this present case and a case concerning the publication of pictures
stolen and taken in private place™°. In addition, in matter of history and current events,
does the interest of the public prevail?

The response seems to be positive because, as underlined by Association nationale des
Jjournalistes reporters- photographes et cinéastes, this image is the heart of current
events. However, the observation is qualified by the violence of the image. In this case,
the Court puts forward the feelings of a family, torn apart by death of such violence™’.
This approach may harm the interests of democratic society by establishing a prior
agreement of the family on the news-spread image.

This censorship would be the "end of the myth of the fundamental value of the right to

. . . . . . . 238
information as the foundation of our democracies and lead to privatization""".

24 ECtHR, Hachette Filipacchi Associes v. France, 14 June 2007,§ 59.

3 Gridel, 2001, p .872.

% TGI Paris, 13 January 1997.

>7 Mallet- Poujol , 1999, p.67.

238 http://www.lemonde.fr/actualite-medias/article/2007/09/14/recours-de-paris-match-dans-1-affaire-
erignac_955226 3236.html.
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Even though the concept of general interest is indefinable, by the dynamic interpretation
of the ECtHR, the general interest has been developed in the area of freedom of the
press. It appears certain criteria that permit to identify the notion. Whether the Court
gives to it a function that tends to protect the Press and the public's right to know, it
emits some limits since the right of others is affected.

Nevertheless, the Court has to deal with the emergence of the new means of
communication, which entail an undermining of privacy. Thereby, the Court provides a

new function of the general interest in the resolution of conflicts of rights.
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Part II. The mutation of the notion: the general interest as an
alternative dispute resolution between right to private life and

freedom of the press

The emergence, by the ECtHR, of the concept of privacy and freedom of the press
entails dispute between these two rights. Thereby, the general interest appears as an
alternative dispute resolution (chapter I) and by the evolution, the ECHR tries to

provide a specific jurisprudence to State parties to the Convention (chapter II).

Chapter I. The appearance of a single test, an evolving jurisprudence

based on the notion of contribution to a debate of general interest

Due to the conflict between freedom of expression and the right to private life (section
I), the Court provides an evolving jurisprudence in order to resolve the dispute between

two equal and important rights (section II).

Section I. The adjustment of the right to private life in the light of the current

society

The emergence of new means of communication entails a revisited right to private life

by the Court (paragraph 1), which is followed by domestic courts (paragraph 2).

Paragraph 1. A revisited right to private life by the ECtHR

The Court extended the concept of right to privacy in recent years. It gives more

protection to individuals (A) however the privacy for public figure seems limited (B).
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A. The extensive conception of the right to private life

239

In their legendary article®”, Warren and Brandeis demonstrated that the industrial

exploitation of discoveries and inventions, at that time, had led to violations of the right

7240 The article 8 ensures

to privacy which can be defined as “the right to be let alone
this protection, nevertheless, it can be noticed that the literal reading of the provision
does not take into account the emergence of new technologies.

It remains to the Court to develop concepts to contribute to the effectiveness of these
rights by dynamic interpretation®'. Thereby, the Court extends the scope of privacy

13

according to ideas, ethics of the time, cultures, values and, above all, aims
pursued”**. In this respect, the professor Sudre claims that the delimitation of privacy
is complex because the ECtHR tends to provide a progressive interpretation in the light
of present-day conditions®*.

The private life is subjective concept. Reputation, honour, image, familial and sexual
relation of individuals come within the concept. The concept takes into account emotion
of individual being, his emotional feelings. Nevertheless, no definition has been
provided has been provided either by the Court or by the Parliamentary Assembly of the
Coe™**.

The Privacy involves personal autonomy, freedom of privacy that concerns external and
internal forum of the individual®”. According to the Court, the right to respect for
private life has two components.

First of all, the Court encompasses the physical and moral integrity**. It involves the

right to live in private from prying eyes. This element is connected to intimacy.

2% Warrein and Brandeis, 1890, pp. 193-220.
0 Ibidem.

1 Sudre, 2001, p.335 et seq.,

2 Meulders-Klein, 2005, p.304.

3 ECtHR, Rees v. UK, 27 October 1986, §47.
** PA/Rec (582) 1970.

3 Alland and Rials, 2003,p.780.

24 ECtHR, Botta v. Italy, 24 February 1998.
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The individual has the right to conduct his private life without external interference®*’.
The intimacy of individuals is, gradually, ensured by the Court, which reasserts “the
right to live primarily, away from unwanted attention”™*.

Proclaimed by the Commission as "the right to live free of foreign eyes", **’ the right to
privacy tends to be reinforced, as soon as, the individual is victim of interferences by
public authorities or private individuals.

Thus, the State must refrain from interfering in people’s privacy, but have, also, the
positive obligation to take adequate measures in order to ensure the effectiveness of this
right™°.

Secondly, the Court ensures the right of the individual to freely pursue its own
development and fulfilment of his personality™'. Thus, the Court gives to the individual
the “opportunity of developing relationships with the outside world”** and provides a
social dimension” to the privacy”>.

Thereby, whether the individual assumes that his privacy is not protected when it is in
the public place, the Court recognized a "legitimate expectation" of protection for his

private life”* even through there is a "spatial exceeded privacy"*.

256
8

The image falls within the scope of the article . The Court provides protection to

public figures’ privacy and stresses “there is therefore a zone of interaction of a person
with others, even in a public context™’.
The individual should provide, beforehand, his agreement and has the right to object to

the disclosure, the capture and reproduction by others.

T ECtHR, Modinos v. Cyprus, 22 April 1993.

%8 BCtHR, Sidrabas and Dziautas v. Lithuania, 27 July 2004, §43.
** ECtHR(com), X v. Iceland, 12 May 1976.

2% Sudre, 1995, p.363.

>1 Sudre, 2011,p. 521.

»2 ECtHR, Niemietz v. Germany, 16 December 1992, §29.

3 ECtHR, Mikuli¢ v. Croatia, 7 February 2002, § 53.

2 ECtHR, Von Hannover v. Germany, 24 June 2004, § 51.

3 Ruet, 2003, p.3

% ECtHR, Shussel v. Austria, 21 February 2002.

7T ECtHR, Von Hannover v. Germany, 24 June 2004,§51 ; ECtHR, P.G. and J.H. v. UK, 25 September
2001, § 56 ; ECtHR, Peck v. UK, 28 January 2003, § 57.
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Nevertheless, the private sphere is more extensive for a particular than for individual
acting in "a public context”**",
Thereby, the question arises whether this broad approach of privacy can be applied to

public figures and politicians, who, by nature, receive less protection.

B. The right to privacy and public figures in ECtHR Case law

Whether recent cases law has been examined in the light of the article 8, it is mainly

under the article 10, the Court rules private matters concerning public figures. Whether

the Court has already enshrined the right™

, it drew a distinction between reporting facts
about politician and reporting fact about the private life of an individual who had not

official function®*. Thereby, the Court ensures a protection of his private life and, as

underlined by academics, provides a “significant extension of right to privacy”*°".

The main issue was whether the decision whereby law prescribed the interference and
had a legitimate aim was justified as necessary in democratic society.

In accordance with the ruling in Von Hannover versus Germany, the Court stated that
the goal of the publication was to ““ satisfy the curiosity of a particular readership” and
due to these circumstances, there should be a “ narrower interpretation” of freedom of

expression. It is interesting to note that the Court, after underlining that there is ““ any

13

debate of general interest to society”, takes into account the “ climate of continual

o : . 05262
harassment which induces in the person concerned a very strong sense of intrusion™"".

The Court reiterates the distinction in Alkaya versus Turkey **

. The Court emphasized,
in that judgment,that the purpose of the disclosure of the public figures’ address was to

satisfy public curiosity. The Court concludes that whether there is an interest for the

28 ECtHR, Sciaccia v. Italy, 11 January 2005.

»% ECtHR, Shussel v. Austria, 21 February 2002.

260 ECtHR, Observer and Guardian v. UK, 26 November 1991.
261 Rozenberg, 2004, p. 198.

02 BCtHR, MGN limited v. UK, 18 January 2011, §143.

% ECtHR, Alkaya v. Turkey ,9 October 2012.
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public to know the information, the disclosure of the address of the applicant, without
his consent, constitutes an infringement of the article 8.

These two cases provide limits to the concept of general interest.

The Mosley versus United Kingdom judgment sums up this approach. Indeed, the Court
states that the requirements of article 8 prevail “ where the information at stake is of a
private and intimate nature and there is no public interest in its dissemination™®*.
However, in general, the Court recognized the public's right to know some aspects of
the private lives of public figures®®>. Thus, the conviction of the wife of a politician is

therefore of public interest*®’, as well as, the publication of information on the private

life of the communication director of a candidate to the presidential election®®’.

Whether these last two decisions can leave dubious about the limits of privacy for
people who are not public, because of their link to the politics, a particular attention is,
therefore, given to private information, which are connected to the politician.

Thereby, the private life is, by principle, restricted*®®.

The Court attempts to limit the private information of the individual, such as, for
instance, extramarital affairs maintained by a politician®.

For the Court, it seems that limit the freedom of the press in favour of an act of a
politician official function, would be contrary to Article 10°”°. Similarly, when public
information appears from phone conversation, the Court provides more weight to the
press while the information is private within the Convention, in principle*’'. Therefore,
the public's right may relate to private aspects of political personality.

In Porubova versus Russia, the homosexual affair cannot be dissociated from the article

itself, which concerns “ the alleged misappropriation of funds in a regional budget “*'*.

64 ECtHR, Mosley v. UK, 10 May 2011, §131.

263 ECtHR, Iltalehti and Karhuvaara v. Finland, 6 April 2010, §45; ECtHR, Saaristo and others v. Finland,
12 october 2010.

266 ECtHR, Iltalehti and Karhuvaara v. Finland , 6 April 2010.

27T ECtHR, Saaristo and others v. Finland, 12 october 2010.

%8 BCtHR, Lingens v. Austria, ECHR, 8 July 1986.

2% BCtHR, Standard Verlags GmbH c. Autriche (no.2), 4 June 2009,§ 52.

2" ECtHR, Malisiewicz- Gasior v. Poland, 6 April 2006, §66., no 43797/98.

2" ECtHR, A. v. France, 23 November 2011.
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The Court emphasises that “ the right of the public to be informed, which is an essential
right in a democratic society, can even extend to aspects of the private life of public
figures, particularly where politicians are concerned”"”. Thereby, there is a public
interest to know the homosexual affair between two politicians and this information is

accessory to the article’””

. The public figures’ private life is strictly restricted.

The emergence of information, increasingly based on the intimate aspect of the
individual, seems sometimes excessive. Nevertheless, the Strasbourg Court provides to
domestic court, solutions concerning the question how far the media is allowed to

interfere in the private life of people who, consciously, have become public figures.

Paragraph 2. An adjusted right to privacy by France and United Kingdom

The concept of private life is different in France (A) and in the UK (B), however, States

parties to the Convention follow the ECtHR case law.

A. The scope of privacy right in France

Whereas the private life is a secret sphere where the individual can exclude others to
peaceful enjoyment of his private life, the outlines of the concept varies according to the
quality and the place of the individual within society®"”.

It will be necessary to study the concept of private lives of public figures, since the
French vision tends to be closer that of the ECtHR, pointing out, finally, that the
individual, became a public figure, does not have the same limits of the field privacy as
a private individual.

The * loi de 1881 confirms the freedom of the press but entails the disappearance of the

right to privacy from the statute. The “ loi du 17 juillet 1970 inserts the right to

3 Ibidem.
2" Ibidem, §45.
5 Agostinelli, 1994,p. 92.
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privacy within the article 9 into the civil code. Whether the French domestic Court
protects, as well as possible, freedom of expression, the right to privacy tends to be also
protected.

It is in the famous case of Rachel, popular actress of yesteryear, who was represented on
his deathbed, the French Court enjoined us to keep in mind that “ however famous an
artist is or, however important a person’s role in society may be, they have a right to
their private life, which is distinct from their public life. Home life remains separate
from the political stage and the artistic stage”™"°.

In this regard, it is accepted physical intimacy of an individual even though he is a
public person. Thus, the disclosure of the address of a famous singer is a violation of
privacy >’

However, the right to privacy of a public figure is limited. He abdicated his right to
image when it is in the context of his public duties and official*’®.

It should be noted that the individual must, previously, authorize the use of
photographs. The French Court of Appeal had stated that this authority is presumed
existing once it involves a person of public life and expose themselves to the gaze of
others®”’. However, case law has evolved to protect privacy when there are abuses
"more and more frequent in everyone's right to peace and quiet”*™.

It will consistently held the view that "any person, whatever his/her celebrity notoriety,
whatever his/her rank, hi/her birth, his/her fortune, his/her current and future functions,
has the right to respect for private life and is based to obtain protection by setting itself

the limits of what can be disclosed by the media "**'.

However, limits cannot be assessed as strictly as in cases concerning the private life of a

282

citizen™”. Therefore, it appears that the trial courts, narrows privacy of individuals

7% Ibidem., p.94.

2" TGI Nanterre, Jean Ferrat, Sarl Productions Alléluia, Gérard Meys, Sarl Teme v. Sté I-France, 23
January 2002.

78 Bigot, 1999(2), p.91.

" CA Paris, Bardot v. Société de Presse Dassault, 27 February 1967.

%0 TGI Paris, Rainier IIl v. FEP, 2 June 1976.

281 CA Paris, Ici Paris v.Vartan, 16 February 1974 ; TGI Nanterre, Paradis v. Prisma presse, 10 December
1997.

82 TGI Nanterre, Grimaldi v. Edi, 8 January 1997.
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based on their reputation. Facts that, at first glance, appear from privacy may fall within
the scope of current event. For instance, private life is restricted in what concerned of
the estate of a famous painter as it is a current event™.

Concerning the sentimental life of public figures, the domestic court considers that the
divorce of a princess was a legitimate subject of information and that the publication of
photographs accompanying the article was justified because they illustrate the crisis of a
couple. Therefore, the absence of authorization of the publication was justified because

it was a relevant connection with the topic**.

Whether this French case law appears very close to the ECtHR approach, previously
studied, the domestic court expresses some limits.

Thereby, the evocation of an adulterous affair between an actress and a president of the
French Republic is considered an infringement of privacy and cannot be the subject of
legitimate public information®®. It is interesting to note that the domestic Court made a
similar decision for that of the ECHR judgment in its standard a few years later. In
addition, it should be noted that the domestic court had, prior to the first Von Hannover
versus Germany, noted that the individual also benefits from its privacy in public
places®*®.

Thereby, the photography publication of a footballer and his pregnant girlfriend, during
the Open Tennis of Monte-Carlo, which is a public sphere, is contrary to Article 9, even
if, the pregnancy was apparent from the model*®’. Subsequently reaffirmed, however, it
must be stated that the domestic Court had in February 2004, some months before the
celebrated Van Hannover, held that the article about the pregnancy of Princess Caroline
illustrated by photos taken during official representation, was necessary for the public
due to the fact that it was important to bring to public knowledge about the future birth

of a princess since the birth can have political consequences.

8 CA Paris, Picasso v. Calmann-Levy, 6 July 1965.

¥ Quoted in Sénamaud, 2015(1), p.3.

285 TGI Nanterre, Teissier v. Marianne, 12 December 2000.

2% Sénamaud, 2015(1), p. 2.

7 Civ.Div, Société Hachette Filipacchi Associés v. F. Barthez, 10 March 2004.
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Thereby, to summarise, the intimacy of politician, or of individual who have a dynastic
consequence within country, can be legitimate on behalf of the public interest™.
Nevertheless, the domestic court, recently, has provided an increasing protection of
private life of Head of State. Indeed, in the Couderc and Hachette Filipacchi versus
France **, which is pending before the Grand Chamber, the French jurisdiction
considered that the disclosure of photographs revealing the paternity of Prince Albert of
Monaco was an infringement of the private life.

Taking into consideration the ECtHR jurisprudence based on the consent of the person
concerned, the event relevant and contributing to the public interest, the Supreme Court
reaffirmed the decision of the Court of Appeal that there is no factual news or debate of
general interest when the facts were made.

The professor Lepage®”® emphasizes, in this regard, that the domestic court provides a

rigorous solution from previous®'.
B. The scope of privacy right in the United Kingdom

There is no right to privacy in United Kingdom. The HRA came into force, in UK, in
October 2000. It entails the incorporation of the right to respect the private life
guaranteed in the article 8 of the Convention.

Whether the domestic court incorporates it, judges seem reluctant to incorporate the
privacy in UK law. It is either the civil court to judge or, at least to the Press Complaints
Commission (PCC), which is non-judicial bodies, to ascertain complaints against

journalist.

The PCC is a commission, which has to consider complaints quickly and without
hearing. Following the death of Princess Diana, the PCC has revised its clause 3 and

has incorporated a text similar to that of Article 8 of the ECHR. This right is violated

%% Civ. Div, Grimaldi v. Society HFA, 19 February 2004.

%9 Civ. Div, Society Hachette Filipacchi association v. Albert Grimaldi, 27 February 2007.
% Lepage, 2007(2), p.37.

! Lepage, Marino and Bigot, 2006, pp. 2702-2710.
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when a person is photographed without their consent in a place where she expects to
benefit from the protection of privacy. However, it is also about knowing when is the
private life of a personality.

The PCC states that the infringement is justified to privacy if there is an overriding
public interest in the information. Two cases need to be analysed.

Initially, in several newspapers, press has published articles about Earl Spencer's wife in
a clinic for alcohol problem. The Committee emphasizes that the fact that the applicant
is given an interview about her health condition, does not allow the newspapers to
publish the photographs®*. Conversely, the PCC considered that the publication of an
article, about a gay couple that used a surrogate mother, is not an infringement of
privacy*”.

In the present case, had been published the name of the child and the photograph of the
house that clearly show the name of the street where they lived. Thus, if the first

294

decision seems correlated with the protective approach of France™", the second decision

. . . 295
seems to contradict these decisions™".

Concerning civil court, the study will be focus on the breach of confidence, which is
closer, in substance, of privacy. Thereby, the disclosure of personal information such as,
for instance, the personal relation between married couple or lover is included in this

action®”®

. In 1995, Laws J stated that the publication of intimate pictures taken in private
and confidential place, without authorization, could be analysed as an infringement of
the privacy™’. However, if it seems to be closer to the privacy, the fact remains that
restrictive conditions are put in charge of the applicant and appear difficult to fulfil.
There must be a confidential relationship between the two individuals and must have a

confidential nature. Nevertheless, in some case, a third party may well publish

292 PCC, Spencer v. News of the World, 1995.

¥ pCC, William Zachs v. Sunday Mail, 31 August 1997.

% CA Paris, Deneuve v. Société Presse Office, 14 May 1975.

293 TGI Nanterre, Jean Ferrat, Sarl Productions Alléluia, Gérard Meys, Sarl Teme v. Sté I-France, 23
January 2002.

% Barendt, 1999, p.117.

7 Civ. Div, Hellewell v. Chief constable of derbyshire, 13 January 1995, §807.
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confidential information provided by the applicant and it seems difficult to distinguish
confidentiality and privacy™".

The Kaye versus Robertson case law, is indicative of the willingness of British judges
to establish a right to privacy®”. In this case, journalists had interfered in a hospital to
take pictures of a famous artist injured in a car accident. Lawyers for Kaye to obtain the
prohibition of the publication of the photos brought an action against the journalists.
Nevertheless, the Court of Appeal will not focus the case under the privacy. Indeed, the
domestic court refuse to resolve a case, under the basis of the privacy, preferring based
this approach under the breach of confidence such as, for instance in the A v. B plc case

300

law The Court concluded that the public has ““ an interest in reading about the

private life of a figure who for many readers was a ‘role model” “*°",

There is a refusal to recognize, explicitly, the right to privacy. Indeed, the breach of
confidence is still the action which fill the notorious gap between the English law and
the right to privacy as understand within Article 8.

In this matter, the Campbell decision given by the House of Lords is significant because
it appears that “ a fairly sizeable distance has opened up between English law and

3

Strasbourg “ on matter of legitimate concern to the public and appropriate balance
between right to privacy and press freedom™**.

In this case, Naomi Campbell brought an action against the publication in newspaper of
an article and photography concerning her treatment for drug addiction.

She complained in an action both breaches of confidence, engaging section 6 of HRA,
and under data protection act 1998. She wins the case. As pointed out by judge
Nicholls, in Campbell versus MGN 1td *”, « the time has come to recognise that the
values enshrined in article 8 and 10 are now part of the cause of action for breach of
confidence”. However, the decision provides some doubts.

First of all, the majority of House of Lord found liability in confidence nevertheless, as

3

pointed out by professor Phillipson, the ‘ circumstances imposing an obligation of

%8 Barendt, 1999, p.117.

% Civ. Div, Kaye v. Robertson, 16 March 1990.
3% CA, A v. Bplc, 11 March 2002.

% Barendt, 2006, p.13.

392 Phillipson, 2006, pp. 184-229.

39 HL, Campbell v. MGN Ltd, 6 May 2004.
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confidentiality is not provide because there was not relationship between the
1304

3

photographer and the model ””". Furthermore, the tendency to recall the ‘ new style

breach of confidence’ or ‘ tort of misuse of private information’ entails some criticism.
Indeed, the applicant must show before the English court that he has ‘a reasonable
expectation of privacy’ in the information disclosed by the respondent.

Secondly, as underline by the doctrine, it is possible to state that whether the
5305

3

information is ° obviously private’”", the applicant has to be protected. In the other

case, judges will examine if the disclosure was offensive. This view of the domestic
court can be criticized due to the lack of indication of the meaning of the term.
Thereby, whether the ECtHR provides a very broad scope of the private life, the

«

domestic Court ultimately restricts this right, taking into account information

that relates to a specific aspect of private life”".

Sedley LJ expressed the first strong judicial view in the Douglas case law’"’, which is
the first ‘privacy’ case law after the HRA come into force. In this case, the Hello
magazine had discloses wedding pictures of a couple famous, even, that they had sold at
this event magazine Ok/. The Court of Appeal, in its paragraph 109, said that if it is true
that the complainants had consented to the publication, they could put a veto on the
photos published by OK/, which was not the case for the magazine Hello, there
remained a minor right to privacy of individuals. Thus, the Court refused the injunction
application by the magazine OK to avoid prosecution for damages to the plaintiffs

because hello even if they sold their rights have a limited right to privacy’"".

309

In this case, recalling the important ECtHR case law”", the Court of Appeal recognises

that “publication of the unauthorised photographs would infringe their privacy <'°.

3% philipson, 2006,p. 206.

39 HL, Campbell v. MGN Ltd, 6 May 2004.

2% phillipson, 2006, p.207.

97 Civ. Div, Douglas v. Hello !Ltd, 2001.

3% Rozenberg, 2004 ,p. 267 .

309 ECtHR, Von Hannover v. Germany, 24 June 2004; ECtHR, MGN Limited v. UK, 18 January 2011.
31 ECtHR, MGN Limited v. UK, 18 January 2011, § 253.

67



Thereby, the English courts tend to incorporate the European vision of privacy within
its jurisdiction and The Court tends to confirm the domestic court decision.

Recently, the ECtHR upheld the High Court of Justice’s decision. In this case, Max
Mosley accused the UK for not protecting his right to privacy with the media. British
justice knows protect the privacy of public figures facing freedom of expression in the
media and any additional measure could constitute a form of censorship, according to
the ECHR. Mosley accuses the UK of failing to protect his right to privacy in the face
of revelations in the press, not having forced it to warn of the next information about the
publication.

The publishing society was sentenced to pay damages and interests, without forcing the
newspaper to warn Max Mosley before the publication of new articles. The ECtHR
confirmed the decision’'".

The absorption of the article 8 and 10 has entailed new form of breach of confidence

and demonstrated the influence of the ECtHR.

The private life varies from one State to another, and it seems, more and more, difficult
to resolve the conflict between the press and privacy. Thereby, the Court provides a

new dispute resolution of conflict of rights.

Section II. The debate of general interest, the heart of the new dispute

resolution of conflicts of rights

In order to resolve the dispute between article 10 and article 8, the Court provided a new

12 and Axel Springer

resolution in its ruling on Von Hannover versus Germany (no2)
Ag versus Germany” " (paragraph 1) and demonstrated the new function of the general

interest in the ECHR case law (paragraph 2).

" ECtHR, Mosley v. UK, 10 May 2011.
12 ECtHR(GC), Von Hannover v. Germany ( no.2), 7 February 2012.
13 ECtHR(GC) Axel Springer AS v. Germany, 7 February 2012.
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Paragraph 1. The dispute resolution through the debate of General Interest

The Court has to deal with the conflict of rights (A) and provides a rule for reconciling
article 8 and article 10 (B).

A. The conflict between freedom of expression and right to respect for private life
The Court has to act as “an arbiter of state violation of Convention provisions™'*.

On the one hand, the article 10 guarantees freedom of expression as it has been,
previously, studied. This right remains one of the most important in the democratic
society. However, the second paragraph establishes conditions for such derogation,
including the protection of reputation. The right to reputation is a component of the
article 8 as regard to the ECHR jurisprudence.

Thereby, it is important to point out that the Court has adopted three-step analysis for
determining whether the interference is justified’'”. Thus, once the Court considered the
case falls into the categories laid out in the article 8 first paragraphs, it will determine
whether the interference by the State is justified. The balancing test is used, mainly, in
case of the unauthorized publication of private acts of someone. It is important to stress
that the Court affords a “margin of appreciation™ of States and examines only whether

317 As it has been

“the domestic authorities struck a fair balance™'® between rights
studied previously, the Court provided an important value to freedom of the press and
undermined the individual privacy. Thereby, for instance, in Lingens versus Austria, the
ECtHR approach was simplistic when it concluded that as the politician leader was a
public figure, the article 8 could not be applied'®.

13

Some commentators acknowledge that dispute “ arises from conflict between the

exercise of two liberties, equally fundamental, the liberty to communicate and

1% Bratic, 2013, p.344.

1% Sudre, 2011, p. 597.

*1® ECtHR (GC) Axel Springer AS v. Germany, 7 February 2012,§84.
17 Bratic, 2013, p. 349.

18 ECtHR, Lingens v.Austria, 8 July 1986.
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»319

individual liberty””"”. However, as regard to the heart of the Convention, these rights
are equal and, thereby, the Court cannot privilege a right over another rights, without
plausible explanation.

It is important to, accurately, analyse the conflict of law. Interest is considered as a
limitation of rights and duties. At the onset of the conflict, the Court draws a resolution
“in terms of the classical 'balance of interests' and therefore of proportionality”*.

The term interest is recurrent in the ECtHR jurisprudence and encompasses all the
objects in conflict. Thereby, the interest refers to the public interest and the private
interest.

Generally, the Court considers that the preservation of freedom of the press, based on
the preservation of the public debate, is a general interest’>'. Consequently, the private
interest is the interest of the person whose privacy, or, reputation has been diminished.
Nevertheless, there is an exceptional case at issue two general interests. Indeed, in the
Stoll versus Switzerland, the Court did not identify a conflict of law but a conflict

between two interest which are “both public in nature™*.

It is important to notice that there are two kinds of conflicts.

Firstly, the conflict, on the basis of Article 8, is straightforward because the focus is on
the failure of the domestic court to take essential steps as part of interpersonal conflicts.
In other terms, the Court refrains from taking some measures in order to ensure the right
to private life of the individual, such as in Von Hannover versus Germany (nol).
Thereby, this conflict will be examined from the standpoint of positive obligations of
the State. By the positive obligation, the State must take appropriate action to protect
individual and will have to prevent potential violation of the article 8.

The responsibility of the State will be at stake, if the legislation does not provide the

necessary guarantees against intrusion into the privacy of the individual.

*1% Rozenberg, 2004, p.120.

320 Afroukh, 2014, p.52.

** ECtHR, Bergens Tidende and others v. Norway, 2 May 2000.
322 BCtHR (GC), Stoll v. Switzerland, 10 December 2007, §116.
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There are two assumptions that entail the responsibility of the State. Firstly, the
violation of privacy because of the inaction of the State, that is the most common®?.
Secondly, assuming that the violation was due to the State because it provides the

means to infringe the guaranteed rights of the individual®**,

Secondly, indirect conflicts, meanwhile, do not reveal, immediately, " the presence of a

n325

conflict between individual rights"”~. This is, therefore, conflict of rights because the

State, through its intervention, limits right in order to ensure another right. That attaches

326

the public interest to an individual right™". The general interest is no longer seen as a

traditional value, such as the public order clause, but as " the mask of which are adorned
one or more fundamental rights">*’.

This perception demonstrates the malleability of the concept and appears in the context
of Article 10.

In Von Hannover versus Germany (nol), the Court espoused as primary reasoning the
concept of “ debate of general interest “ employed before in Lingens versus Austria®”®,
Whereas the case law contributes to the emergence of increasing protection of private
life, ECtHR did not establish a clear balance between the two articles and espouse a
case-by-case balancing process.

This practice entails some difficulties for States themselves. In order to respond to the

States calls, the Court has to provide a clear rule for reconciling the articles.

B. An evolving jurisprudence, a model for resolution of the conflicts

By these two judgments of 7 February 2012, the Court reiterates the necessity of
balancing between Article 8 and Article 10 of the Convention. This approach made by

32 Sudre, 2011, p.304.

324 ECtHR, VgT Verein Gegen Tierfabriken v. Switzerland, 28 June 2001 ; ECtHR, Sciaccia v. Italy, 11
January 2005.

323 Afroukh, 2014, p.66.

2 Ibidem.

27 Ibidem, p.68.

328 ECtHR, Lingens v. Austria, 8 july 1986.
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the Court, in these cases, is educational in the sense that ECHR set a framework for
resolving conflicts between these two articles®>’.

The Axel Springer AS versus Germany case law is about the violation of Article 10>
In this case, the applicant company’s daily newspaper was sentenced for disclosing the
arrest and the conviction of a popular actor in Germany. The article included three

photographs. In Von Hannover versus Germany (no 2)**!

, The princess brought an
action, within the article 8, due to the refusal by the German courts to grant an
injunction against publication of photos of Von Hannover spouses.

In its two judgments, the freedom of expression and the right to private life are
involved. It should be recalled that these cases concerned Germany, which had,
previously, been convicted of disclosing pictures of the princess. The domestic courts,
asking ultimately for the Court to direct them in the assessment of this conflict. The

Court will respond to this call by these two cases law.

Indeed, the Court provides a method of conflict resolution.

First, it reaffirms the place of Article 8. Thus, in Axel Springer AS versus Germany, the
ECtHR held that the place of protection of reputation is not a general restriction pattern
but a right protected’®”. Furthermore, in Von Hannover versus Germany (no2), the
Court emphasizes the concept of privacy, by basing its reasoning on the State inaction.
Subsequently, the Court reiterates the place and role of the press in society™ .

As underlined by professor Afrouk, the judge has provided a close scrutiny, concerning
the interference between fundamental freedom and private life, and built a pedagogical
work aimed at States in order to identify rights in conflict’**,

After concentrating it’s reasoning on Article 8, the judge stressed the impact of the

photo on private life*.

2% Afroukh, 2012,p. 650.

P9 ECtHR(GC) Axel Springer AS v. Germany, 7 February 2012.

31 BECtHR(GC), Von Hannover versus Germany (no.2), 7 February 2012.
332 ECtHR(GC) Axel Springer AS v. Germany, 7 February 2012,§77.

333 Ibidem, §78 to 81.

3% Afroukh, 2012,p.653.

3 ECtHR(GC) Axel Springer AS v. Germany, 7 February 2012,§100.
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Therefore, the Court attempts to strike a fair balance between rights. It thus recalls that *
in cases such as the present one, which require the right to respect for private life to be
balanced against the right to freedom of expression, the Court considers that the
outcome of the application should not, in theory, vary according to whether it has been
lodged with the Court under Article 8 of the Convention by the person who was the
subject of the article, or under Article 10 by the publisher™°,

Thereby, by this unprecedented formula, ECtHR emphasises the principle of equal

respect of these rights®’.

Secondly, the establishment of a manual of the resolution shall resolve the right. In

338 1t establishes that the first criterion is

other words, the Court provides methodology
the debate of general interest, which is, historically, recognized by the Court and has a
particular impact on ECtHR jurisprudence. Theoretically, the Court try to encourage
domestic court to go through the debate of general interest and to take into account
other criteria®®’.

In these three cases law, the Court unified the European supervision, however, in
practise, it provides strong weight to the debate of general interest in it eagerness to

strike a fair balance>*’.

Paragraph 2. The debate of general interest, the key factor of resolution of

conflict

By the recent ECHR cases law, the function of the general interest has been developed
positively and tends to be a key factor to ensure the transparency of private life (A) and

to justify the illustration of an article by the incorporation of photographs (B).

3% Ibidem. §87; ECtHR (GC), Von Hannover versus Germany (no.2), 7 February 2012,§106.

3T ECtHR, Hachette Filipacchi Associés (« Ici Paris ») v. France, 23 July 2009,§41.

38 ECtHR (GC), Von Hannover versus Germany (no.2), 7 February 2012,§ 89 to 93; ECtHR (GC) Axel
Springer AS v. Germany, 7 February 2012,§108 to 113.

339 Bratic, 2013, p.360.

0 Afroukh, 2012, p.654.
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A. The use of debate of general interest, the emergence of the transparency of

private life

In its two judgments, the ECtHR provides five criteria to resolve the conflict of law.
The debate of general interest is included as the most important in this reasoning.
Indeed, ECtHR granted to the notion a considerable weight, while reiterating the
absence of any definition and its practical approach in Von Hannover versus Germany
(no2).

Whether at first view, the notion seems to be undermined by the incorporation of others
criterion, in practice, the Court bases its analysis on this notion. Indeed, for instance in

341
Von Hannover versus Germany (no 3)

, it should be noted that the main development
operated by the Court is based on the debate of general interest. The court develops this
criterion in paragraph 48 to 51, and, seems evasive about the careful analysis of others
criteria. Regarding other criteria, its seem all connected to the notion, such as, for
instance, the link between the article which contribute to a debate of general interest and
the photograph, or, the second criterion concerning the quality of the person in the case.
In this regard, the Court stated that " the criterion regarding how well-know the person
is and the subject of the report, is related to the criterion of general interest ">**.
Therefore, the release of private information may be justified when the debate of
general interest comes into play. Nevertheless, this notion is flexible and the ECtHR
grants to it smooth appreciation.

Indeed, it will be, for the Court, on the one hand, to determine the character itself of
debate, namely, whether it is covered a public interest, and, on the other hand, the
degree of contribution to the discussion of the private elements of the individual*®.
Theses judgments demonstrate that the Court provides jurisprudence in favour of
freedom of the press, since it considers that the publication of data privacy is part, in

"some extent" of the contribution of a debate general interest’**.

! ECtHR, Von Hannover v. Germany (no 3), 19 September 2013.

2 ECtHR, Lillo-Stenberg and Szther v. Norway, 16 January 2014, §37.
** Loiseau, 2014, p. 151.

¥ ECtHR(GC), Von Hannover v. Germany (no.2), 7 February 2012.
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The reduction of the scope of private life entails the emergence of priority to the public
information. Therefore, the Court confirms that there is transparency for privacy
increasingly enhanced. Thus, the marriage of a public figure comprises a public side,
and the published article is part of general interest since marriage is not exclusive to the
details of the private life’”. This transparency is, especially, noticeable, through case
against the politicians.

It appears from the ECtHR judgments concerning Finland** that the conditions in
which a politician meets a woman and the way in which this relation has been
developed has an interest for the public because it raises the issue of the politician
honesty. In the same sense, the Court underlines that, in Principality of Monaco, the
birth of Prince’s child is important because of the hereditary throne®*’. Moreover, the
attitude of the Prince could be indicative of his personality and his ability to perform his
functions adequately”**.

However, the Court considers that the passages relating to the particularly intimate life

of politician is part of intimacy. In this way, the broadcast of a political is

inappropriate®*.

This transparency of political life is also present in France and in United Kingdom.
Thereby, in France, the homosexuality of a politician can be a debate of general
interest™”.

In UK, the Chris Huhne case started with an ordinary story about licence driver and has

become so large that the minister was forced to resign™'.

% ECtHR, Lillo-Stenberg and Sather v. Norway, 16 January 2014.

¢ ECtHR, Ruunusen v. Finland, 14 January 2014 ; ECtHR, Ojala and Etukeno Oy v. Finland, 14 January
2014.

**T ECtHR, Couderc and Hachette Filipacchi Associés v. France, 12 June 2014.

** ECtHR, Ruunusen v. Finland, 14 January 2014, § 14.

** ECtHR, Khmel v.Russia, 12 december 2013.

30 CcA Paris, Editions Jacob-Duvernet v. Steeve B. and Bruno B., RG, 19 December 2013.

1 http://www.lemonde.fr/europe/article/2013/03/1 1 /un-ex-ministre-britannique-condamne-a-8-mois-de-
prison-apres-un-exces-de-vitesse 1846376 _3214.html

75



B. The impact of the picture in the debate of general interest, the actual link

between the article and the photography

The Court recalls that freedom of expression includes the publication of photos. In order
to determine whether the image should be about invasion of privacy, it takes into
account how the information, or, photo was obtained.

352
d

Sensitive to the climate of continual harassment when photo is captured™”, the Court

takes into account different factors. The person may rely on ““ ‘legitimate expectation’ of
protection of and respect for his or her private life™>>>.

Recently, the Court made its evolving jurisprudence. The criteria include the
contribution of general interest by photographs. Indeed, the Court devotes a particular
attention to the link between the article and the photograph. Thereby, the Court
considers that the photograph of the Princess Caroline, who was on holyday, is in
connection with the article about the status of health of Prince Rainier. The publication
of photos did not satisfy the public's curiosity because it illustrated the public debate
report.

The Court provides a distinction between the photo, whose principal intention is to
satisfy public curiosity, and photo, which illustrates the report “contributing to a debate

about questions of interest to the public™>>*

However the border is thin between the two pictures. Indeed, the informative value of
the photo can be seen in the context of the published article.

Thus, the Court considered in Von Hannover versus Germany (no3), that the article
about the trend, of public figures, to rent their residences entails a reflection of the
readers, and can be a debate of general interest. The picture accompanying cannot be
considered as "an excuse to publish", and, thereby, there is a ‘purely artificial link
between them®’. Afterwards, the Court considers photography " in light of the

accompanying article". The picture that, at first view, is a photo of privacy scene, such

32 ECtHR, Von Hannover v. Germany, 24 June 2004, §59.

333 ECtHR(GC), Von Hannover versus Germany (no.2), 7 February 2012, §97.
3 Ibidem.§ 75.

3% ECtHR, Von Hannover versus Germany (no 3), 19 September 2013, §52.
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as picture of princess with her husband during their holidays, can contribute to a debate
of general interest "at least to some extent."”

However, in principle, an article, which is part of public interest, does not permit the
journalist to publish personal and intimate photographs.

Furthermore, the impact of the photo is substantial. The Court held, in Axel Springer
AS judgment, that “ the Court notes, moreover, that the Regional Court imposed an
injunction on publication of the photos accompanying the impugned articles and that
the applicant company did not challenge that injunction. It therefore considers that the
form of the articles in question did not constitute a ground for banning their
publication. Furthermore, the Government did not show that publication of the articles

: . 356
had resulted in serious consequences for X °°°.

The Court uses an in concreto approach and rules according to the means, used by the
photographer. However this approach has generated some criticism from doctrine and

the Court has to face a new private photography-publishing trend provided by a third

party357.

Chapter II. The consequences of the evolving jurisprudence

Academics are divided in their opinions on the evolving jurisprudence of the ECtHR
(section I) and, this demonstrates that there are, currently, two main issues to which the

Court will have to address in the next cases it handles (section II).
Section I. The divided opinion on the ECtHR Case law
Whether theoretically, the new approach of the Court is positive (paragraph 1), in

practise the academics denounce some doubts concerning the real function of the notion

which entails a weakening of the privacy (paragraph 2).

3% Ibidem.,§108.
3T ECtHR, Couderc and Hachette Filipacchi Associés v. France, 12 June 2014.
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Paragraph 1. A method of resolving conflicts theoretically adequate

This method permits to provide a guideline concerning the conflicts of rights (A) to

domestic court, which incorporate it progressively (B).

A. The positive contribution of the European approach

h 99358

The Court offered a “ proactive approac , aimed at providing a more visible

jurisprudence. Indeed, the doctrine has emphasized in the past that “ the Court’s legal
reasoning suffers from a lack of clarity, consistency and transparency”™" .

With its new approach, the Court abandoned its obscure jurisprudence and proceeded to
a reframing of the freedom of the press®®.

With this clarification, it refuses to give preponderant weight to conflicts of rights and,

therefore, reaffirms the place of privacy and press within the Convention.

The Court undertook a systematization of its methods in order to strike a balance
between these rights. The judge, explicitly, stated that the criteria emerges from its
jurisprudence and permits the conflicts between the freedom of speech and the right to
the respect for private life to be settled. Among the relevant criteria, the Court takes
into account the debate of general interest, “the role or function of the person concerned
and the nature of the activities that are the subject of the report, prior conduct of the
person concerned, Method of obtaining the information and its veracity, content, form
and consequences of the publication and the severity of the sanction imposed™°".

Authors welcomed the implementation of this grid based on criteria other than solely
the debate of general interest, which was predominant in the past. As stressed by
professor Bratic, the Court could have used the other criteria only “ to the extent that

they describe what constitutes a ‘debate of general interest” but it rejected this

% Blay-Grabarczyck, 2014, p.239.

% Smet, 2010, p.387.

*% Blay-Grabarczyck, 2014, p.239.

1 ECtHR(GC), Von Hannover v. Germany ( no.2), 7 February 2012, §108 to 114.
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%% Ttis

approach, encouraging domestic courts to take into account other considerations
important to notice that, previously, The Court has not provided an adequate
educational approach and it was difficult for the domestic court to rule in this field. As a
result, the ECtHR admits criteria other than the debate of general interest

According to Lady Justice Arden it is clearly * not enough for them to say that if the
matter appeals to the court of public opinion, it is something which it is in the public

interest to publish™™® .

Moreover, the Court highlights clear principles on the responsibility of journalists. In
the context of violation of Article 8, the Court, carefully, reviews the circumstances of
the shooting. In the context of an allegation of an allegation of violation of freedom of
speech, the Court will verify the methods for obtaining information, their veracity, and

the severity of the sanction imposed on journalists and publishers®®*.

Lastly, the final and far from least important aspect, is the emergence of interaction
between the ECtHR and the domestic courts because the national judges will have to
take into account this criteria. It is for the national courts to apply and interpret the
provisions of domestic law in the light of the Convention®®.

The role of the Court will be limited and will be to check that the contracting State has
applied the guideline correctly. In this connection, in its judgment of 7" February 2012,
the Court emphasised that “the Federal Court of Justice assessed the information value
of the photo in question in the light of the accompanying article cannot be criticised

3% with reference to Tonsberg versus Norway’®’. The ECtHR

under the Convention
adopted the same approach in its subsequent decision and examined whether the

domestic court fail to comply with its obligation under the articles of the Convention.

%2 Bratic, 2013, p.360.

% Arden, 2012,p.82.

3% ECtHR (GC), Von Hannover v. Germany ( no.2), 7 February 2012, §98-113.
3% Ibidem, §12.

% Thidem,§13.

7 ECtHR, Tonsberg Blad AS and Marit Haukom v. Norway, 1 March 2003.
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Thereby, the Court recognises the margin of appreciation of States and takes into

consideration, implicitly, the diversity of national approaches.

B. The reception by the French and UK courts

French courts take into account ECtHR case law but seek to issue a strict interpretation
of the debate of general interest. Due to the number of French case law’®®, two cases
should be studied.

The domestic Court addresses a restrictive approach to freedom of the press once it
publishes photographs on the relationship between the Head of State and an actress’®.
In the present case, the actress brought an action for private life infringement. The
article did not concern the conduct of French policy but there was, inside, an inset
concerning the Elysée security measures. In that case, under the undoubted influence of
the ECHR case law, the domestic Court concluded that the article was intended to
satisfy the curiosity of readers and the press had contributed to an upheaval of her life
and sense of exasperation that she feels now due to the media harassment, which is the
subject’””.

Thus, the Court made full reference to European jurisprudence but its approach was
stricter. In fact, in that judgment, the ECtHR might have emphasized that the
publication would make a reflection on the part of readers and discern a contribution to
a debate of general interest. However, in this case, this criterion does not justify such an
infringement. The French court therefore seems much less indulgent towards the
press’’. It is unfortunate that the Court did not develop the issue of the security of the
President since it has created a debate in France. Thereby, there was a violation of her
private life.

Finally, it will be interesting in the coming years to analyse the judgment of the Court

concerning the revelations by the media, the content of recordings of conversations

made by Liliane Bettencourt's butler. In its judgment of 15 January 2015, the domestic

%% TGI Paris, 26 February 2013.
3% TGI Nanterre, 27 March 2014.
7 Ibidem., §37.

3 Lepage, 2014(2), p.43 et seq.
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court appreciated the intimacy of her private life, in accordance with the Penal Code,
and, in view of Article 10. It considers that the use of such processes is a "manifestly
unlawful", and it cannot be justified on behalf of freedom of the press and its
contribution to the debate of general interest’’>. To reach this conclusion, the court takes
into account the content, hiding, location and duration records.

The Court, on the basis of the processes, which entails an infringement of the articles of
the ‘Code Pénal’, condemned the breach of her intimacy, recalling that, even these
journalists had recognised that this investigation was morally and criminally
reprehensible. According to Professor Lepage, the message is clear. It condemns these
documents and not the revelation of this legitimate information®”>. Thereby, it
concluded that the defect could not compensate for potential "contribution that such
information could make to a debate of general interest".

Mediapart has filed an application before the ECtHR and it will be interesting to see if
the Court will follow the reasoning of the French court.

(13

Contrary to France, the UK courts have not very enthusiastically embraced

» 37 The House of Lords takes into account the ECtHR

Europeanization in this context
cases law’”. Although it remains loyal to its liberal approach to privacy’’®, a
judgement of a 8 January 2013 demonstrates the efforts, made by the domestic court, to
enrich the judgments of the Court in this matter.

In Edward Rocknroll versus News Group Newspapers case’ , the High Court provided
a thorough analysis based, mainly, on the ECtHR judgments of 7" February 2012. It is
interesting to study this case, also because the domestic court must give a decision,

concerning application for injunction related to the publication of photography already

existing on social networks.

372 TGI Nanterre, 27 March 2014.

7 Lepage, 2014(2), p. 41.

>7* Ibidem.

* HC, Triminghan and Associated Newspapers limited, 26 April 2012.

" HC, Steve Mac Claren and News Groups Newspapers limited, 18 August 2012; Jonathan Spelman and
Express Newspapers, 16 February 2011.

3"THC, Edward Rocknroll and News Group Newspapers, 8 January 2013.
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In this case, the claimant sought to restrain the publication and the content of
photography under article 8 and pointed out that, in regard to Von Hannover versus
Germany (no.l), “neither the Photographs nor their contents would, if published,
contribute anything of substance to any debate of general interest in a democratic

» 378 in the sense of ECtHR case law.

society
Mr Justice Briggs recalls the right to privacy as regard to the Convention and after
balancing the article 8 and 10, stated that “nonetheless, the possibility that this factor
may be decisive does not excuse the court from an intense focus upon the facts, or from
the application of the proportionality test (Axel Springer AG v Germany), in which
additional factors [...] were all matters to be taken into account, in addition to the
contribution which the publication might make to genuine public debate. The relevance
of those considerations was repeated in very similar terms in Von Hannover v Germany

3

(No 2) <*”. By recalling the two cases, the judge emphasised the “ genuine public
debate * and regarding the Facebook picture. Namely, it has to rule whether the fact that
the picture was already in Facebook entails that the photograph was itself a matter of
genuine public debate. Reaching his conclusion under an objective and subjective
grounds, the judge rejected this approach.

First of all, in the objective grounds, he seeks to specify the subject matter, which the
defendant wishes to publish. He concludes “ nothing in the conduct of the claimant,
which the Photographs portray, gives rise to any matter of genuine public debate” *™.
Thereafter, the subjective reason to reach that the publication does not contribute to any
debate is the timing in which the defendant threatens to publish pictures. Indeed, the
claimant is known due to his recent marriage with a famous actress. Thereby “ Far from
pointing to any desire on the part of the defendant to contribute to a public debate, that
desire to publish [...] tends to confirm the impression [...] that the defendant's wish is

simply to satisfy the interest of its readership in the private peccadilloes of the rich and

378 Ibidem, §9.
7 Ibidem,§31.
30 Tbidem., §33.
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famous or [...] of those associated with them, rather than to contribute, as watchdogs,

to public debate” **',

This case law demonstrates the implementation of the ECtHR case law and the

willingness to comply with the European vision of privacy.

Paragraph 2. The resolution of the dispute based on the general interest, a

questionable practice

According to academics, the Court has a tendency to exploit the notion in favour of

freedom of the press (A) and, thereby, undermines the concept of privacy (B).

A. The tendency of the instrumentalisation of the general interest in favour of

journalistic freedom

Whether the Court tried to rationalise these elements, by the emergence of the
educational approach, this attempt appears difficult because of its case-by-case
appreciation. The notion has a predominant role.

In this respect, a parallel can be drawn between these cases and the Boultif versus
Switzerland case®™. As highlighted by professor Afroukh, there is an overweight of the
offence severity criterion, even through the Court strikes the balance between the two
rights. The Court provides the same approach in the studied matter’™.

Thereby, the lack of clarity of this broad notion is questionable because it is connected

to other criteria, such as the criteria of the past behaviour of the individual. The notion

has a central role in the analysis of the Court. Indeed, in these cases, the Court has

! Tbidem.,§35.
2 ECtHR, Boultif v.Switzerland, 2 August 2001.
¥ Afroukh, 2012, p.654.
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shown great flexibility in the qualification of general interest. How can qualifying the

legal proceedings of an actor be seen as a debate of general interest?

As stated before, through debate of general interest, the State margin of manoeuvre is
reduced. The difficulty results in the fact that, the Court interprets of concept general

«384

interest “rather widely “*". This phrase demonstrates the impact of the notion. The lack

of clarity is due to a subjective approach by the Court™®

. In this regard, the Court had,
in the past, recognized that the imperative of debate of general interest always prevailed
out of respect for the grieving family when it was a question of the health of a Head of

State®®®

. However, how to appreciate the fact that the media uses the disease of Prince
Rainier to justify publication of photographs of his daughter in holiday? How can the
Court qualify the holiday picture as a matter of public interest?

As confirmed by the professor Blay- Grabarczyk, the Court made an
“instrumentalisation® of the concept and it seems that, by wanting to do too much, the
Court provides a wide variety of decisions’®’. How considered that disclosure of an
article and photograph of a model in a rehabilitation clinic is an infringement of
privacy*® while an article concerning the use of prohibited substances by an actor fall
within the debate of general interest’*’? That seems to be in contradiction with the idea
that aspects of the private life of a person can contribute to a debate of general interest
for the society as a whole and thereby, the freedom of expression has to be interpreted

narrowly’”".

However, as rightly pointed out by the doctrine, it is difficult to imagine that in three

years the editorial quality and the processing of information from the tabloids

384 ECtHR, Couderc and Hachette Filipacchi Associés v. France, 12 June 2014, §59.
%3 Blay-Grabarczyk, 2014, pp.237-252.

3% picheral, 2014, p.762 et seq.

%7 Blay-Grabarczyk,2014,p.242.

% ECtHR, MGN Limited v. UK, 18 January 2011.

% ECtHR (GC) Axel Springer AS v. Germany, 7 February 2012.

30 ECtHR, Hachette Filipacchi Associés (« Paris ») v. France, 23 July 2009, §40.
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improved®'. In this sense, the Couderc Hachette Filipacchi versus France judgement
was the subject of some questions.

Indeed, one can question the category in which Paris Match is part, since that the media
publishes private images of a prince reigning with his son, in private sphere. Certainly,
the article can be justified on the basis of the future dynasty but the publication of a
photograph of a man with his son is it really necessary for the debate of general interest
or will it just help to achieve best sale of the newspapers? Within the meaning of some
commentators, these revelations did not provide any contribution of general interest’”>.
The ECtHR case law demonstrates the predominance of this criterion, which is devoid
of any definition. The Court seems particularly flexible with the quality of the article. It
recognises that an article “ referred to entertaining” may be part of a debate of general

interest nevertheless, in its precedent case law*”?, the Court emphasised that the term of

entertainment was contrary to the debate of general interest.

The exploitation of this concept generates a visible press freedom in the judgments of

the Court, or at least a lessening of privacy.

B. The consequences of the instrumentalisation, the undermining of right to

private life

The frequent use of the concept demonstrates the will to "ensure the prevalence of one
of the conflicting rights thanks to its assimilation with a general interest.">**

In the case law, it is noted that there is a trend to enhance the freedom of the press at the
expense of privacy.

The solutions given by the Court demonstrate a new jurisprudential movement in favour

of freedom of speech. Thereby, as professor Renucci announced in his writing, there is a

1 Blay-Grabarczyk, 2014,p.243.

32 De Bellescize, 2014, p. 499.

3% ECtHR(dec), Société Prisma Presse v. France, I July 2003 ; ECtHR, Standard Verlags GmbH v.
Autriche (no.2), 4 June 2009.

% Gonzalez, 2014, pp.226-247.
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% that would undermine the privacy of public figures®”. In its

risk of "holistic analysis'
judgment in Von Hannover versus Germany (No. 2), the Court validates the argument
of the German court, which, while recognizing that the photographs do not concern an
event of public interest, stated that the picture is part of the debate because of its
connection with the article. In other words, the photographs helped to characterize a
debate of general interest, which is the illness of Prince Rainier. Nevertheless, according
to professor Renucci, whether the journalist has just to include some sentences to

indicate that a fact contribute to a debate of general interest, the privacy of these people

would disappear definitively.

Thereby, the Court stated that the conditions in which a former minister met and had a
relationship with his woman is relevant to general public discussion from the moment
that it raises the question of honesty and lack of judgment’®’. There is, therefore, on the
one hand, the risk of "holistic analysis" that would lead to the absence of protection of
public figures and, on the other hand, a new approach that would facilitate the
development of gutter press that, perpetually, abuses with impunity and, post photos or

articles relating to the privacy of individuals®®

. Thereby, there is a danger of using this
blurred notion in order to give it a broad meaning. The notion is emptied of its legal
substance because the journalist will have just to present this information as
contributing to the general interest’””. Thereby, in Von Hannover versus Germany
(no2), the photograph and the article provide more information on the absence of the
princess to her father’s bedside than the prince itself and the impact of the illness on the
monarchy. The Court issues a sharp decline in its jurisprudence, such as Petrina versus
Romania, in which privacy prevailed notwithstanding that the debate was, undoubtedly,

of general interest*”.

3% Translated from French, the professor uses the term « analyse globalisante ».

3% Marguénaud, 2012 (2), pp.279 et seq. ; Renucci, 2012, p. 1040.
7 Fleuriot, 2014,p.567.

%8 Renucci, 2012,p. 1040.

% Ibidem, p.1043.

9 Blay- Grabarczyk, 2012, p.249.
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In this regard, the case law concerning the Prince Albert of Monaco has raised many
comments. Indeed, after acknowledging that some information was within the private
sphere, the Court emphasized that such information was beyond intimate, due to the
status of Prince. It was difficult to conceive “ how the private life of one person, in this
instance the Prince, can act as a bar to the claims of another person, his son, seeking to
assert his existence and have his identity recognised”*'. Thereby, should everyone
forgo his privacy when he has intimate relations with a person if the person discloses
this intimate information without consent? The Court found that * the judgment against
the applicants made no distinction between information which formed part of a debate
of general interest and that which merely concerned details of the Prince’s private life

«402

As the doctrine dictates, this amounts to saying that the debate of general interest
includes privacy*”.

These cases ended the valorisation of the private life, initiated by the Court in 2004, and
reveals the lack of consistency of the principle of fair balance because, the balance

between them, is weighted in favour of freedom of press.

The vagueness of this jurisprudence proves that there are still some issues on which the

Court will have to answer.

Section II. The subject matter itself on the basis of the debate of general

interest, the current main issues

The new function of general interest entails some issues about the substance itself of the
subject matter (paragraph 1), but, also, raises the question of who decides whether the

topic is part of general interest (paragraph 2).

“TECtHR, Couderc and Hachette Filipacchi Associés v. France, 12 June 2014,§74.
*2 Ibidem.
93 De Bellescize, 2014, pp. 500-503.
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Paragraph 1. From substantial point of view

Due to the use of the blurred notion, the issues related to the temporal aspect of the

publication (A) and the subject matter itself (B) needs to be clarified by the Court.

A. The publication and its frame time

The issue of the time frame is difficult to solve. Indeed, how to consider the debate of
general interest in terms of time. Whether the debate begins with the publication itself,
in this case, the journalist would be the source of the information. Conversely, does the
information have to be previously known in order to guarantee the role of the press,
which is " to contribute to the debate of general interest "?

The Court had to deal with an article relating to stories on surgical experiences by
women*". After publishing an article about the opening of the doctor’s clinic, the
newspaper published an article consisting of testimonials by the women who had
undergone cosmetic surgery at his clinic.

The Court held that « Nor is the Court able to agree that the fact that the articles were
not published as part of an ongoing general debate on the issues attached to cosmetic
surgery, but were specifically focused on the standard of treatment provided at a single
clinic, means that the articles did not relate to matters of general public interest. »**.
Thereby, the Court pointed out « that the articles concerned allegations of unacceptable
health care provided at a private cosmetic surgery clinic in Bergen by Dr R. who,
according to the evidence, had been responsible for carrying out over 8,000 operations
in a period of some ten years, and as such raised matters of consumer protection of
direct concern to the local and national public. »**°. For these reasons, the Court held
that there has been an infringement of article 10 and underlined that the temporary

criterion must be taken into account.

0% ECtHR, Bergens tidende and others v Norway, 2 August 2000.

%5 Tbidem., §51.
4% Thidem.
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As a result, the Court confirms the weight of its criterion in Tammer versus Estonia*”’.

In this case, the Court stated that « the use of the impugned terms in relation to Ms
Laanaru's private life was justified by considerations of public concern or that they
bore on a matter of general importance. In particular, it has not been substantiated that
her private life was among the issues that affected the public in April 1996. The
applicant's remarks could therefore scarcely be regarded as serving the public interest
,408

In opposition, in Leempoel case law*”’, the Court accepts that the public previously
knew the information and, hence, there was no debate on general interest. The public

due to the live broadcast of the audience already knew the feeling of a judge before the

Commission of inquiry is, according to the Court.*'°

Concerning the publication of a book relating to the Health of a President after his
death, the Court emphasized that the limitation of the diffusion of elements inherent to
privacy is only justified if it is limited in time*''. Thereby, nine months after his
decease, the public interest on the debate related to the history of the " septennat " in

412

France exceeds the protection of medical life.” ~ In this case law, it should be noted that

the Court did not provide specific features on the temporal nature of the subject matter.

In Couderc Hachette Filipacchi versus France, this issue reappears. The article was

published a few days after the Prince Albert had become sovereign in law.

The Von Hannover versus Germany (no2) judgment set the criterion that the
information has to contribute to the debate of general interest. Nevertheless, this

criterion implies that it must, already, exist before the publication but how can the press

7 ECtHR, Tammer v.Estonia, 6 February 2001.

%% Thidem. §68.

% ECtHR, Leempoel v. SA.ED.Cine Revue v. Belgium, 9 November 2006.

0 1bidem., §73 and 76.

' ECtHR, Editions Plon v. France, 18 may 2004; Fricero, 2004, pp.2539-2540.

2 ECtHR, Editions Plon v. France, 18 may 2004, §53 “Selon la Cour, plus la date du décés s'éloignait,
plus cet élément perdait de son poids. Parallélement, plus le temps passait, plus l'intérét public du débat
lié a l'histoire des deux septennats accomplis par le président Mitterrand 1'emportait sur les impératifs de
la protection des droits de celui-ci au regard du secret médical”.
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contribute to a debate if it does not exist previously? Does the subject matter have to

contribute to a debate of general interest if there is no debate of general interest?

Think for instance of the case of ongoing debate about discrimination in a State where
this thematic is not widespread.

However, an article has been published in which a black person explains the way in
which a nurse at the hospital threats him. In this piece of article, there is a subject
matter, which is the discrimination in this State.

How can be a contribution of the general interest if that debate does not exist
previously? Does the journalist have a strong protection in regard to the article 10 of the
Convention? Does he have his power because he raises an issue?

In this case, he introduces the debate.

Suppose the nurse brought an action before the European Court of Human Rights and
she states that this piece of the article does not contribute to a debate of general interest.
Nevertheless, in this case, it raises the debate.

Thereby, this issue entails some reflection about the purpose and the role of freedom of
press.

Its role is to inform the public because it is the watchdog of the democracy but what
does this notion mean? Can the press only contribute to the debate? In this case, does it
mean that a simple example cannot denounce a systemic issue? The press is a “public
watchdog “, its role is to provide the information to the public.

Thereby, the main issue in which the Grand Chamber will, probably answer in the
Couderc Filipacchi versus France, will be to know if the journalist is only authorized to
provide information already and, in this sense, contribute to the debate, or, otherwise, to

create the debate.

As the Court underlined in Bergens Tidende and others versus Norway''’, the article
must be seen in the context of the publication. Thereby, the second main issue is related

on the nature and the context of the publication.

1> ECtHR, Bergens Tidende v. Norway, 2 August 2000, §51.
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B. The substance itself of the subject matter

The second main issue is about the character of the debate of general interest. In other
words, does the subject matter have to be mainly or exclusively based on the debate of
general interest?

414

In Van Hannover versus Germany (no2) * ", the article was entitled ““Prince Rainier —

not home alone”. The Court held that there is a contribution to the debate of general

*1° the item in question explains that

interest. In Von Hannover versus Germany (no3)
the “ people” are used to renting theirs holiday houses and inform about the price of
these houses.

In this case, the Court emphasized that this article contributed to a debate of general
interest and thereby this article is an item of the freedom of information and the role of
the press in general.

In its judgment that will be made soon*'®

, the Court demonstrates, once again, that it is
difficult to answer the question of the substance of the subject matter.

Prima facie, this information seems useful for the public, mainly for the Monegasque
population. Nevertheless, the Constitution of Monaco excludes illegitimate children
from succession to the throne. In addition, the article, as underlined by the French
government, provides « the core message of the article »*'” which is « the existence of a
son born outside marriage of whom the public had previously been unaware »*'®.
Nevertheless, the mother of the child recognized the impossibility of access to the
throne.

Additionally, under the article, the Government underlines that, in this article, there are

only 8 lines concerning the succession of the throne. Thereby, 482 lines tell the private

4 ECtHR (GC), Von Hannover v. Germany (no2) , 7 February 2012.
*I5SECtHR, Von Hannover versus Germany (no 3), 19 September 2013.

*1® ECtHR, Couderc and Hachette Filipacchi Associés v. France, 12 June 2014.
7 Ibidem., §59.

1% Ibidem.
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story between the Prince Albert and Miss Coste. The previously answer*'"” by the Court
is unclear because it depends on the context the Court is dealing with and the value of

the information that is devolved by journalist features.

Thereby, for instance, there is an article about the French hospital health care. In this
case, the patient gave an interview concerning the quality of the healthcare in the
hospital. This article is entitled “ I am still alive.... Faithfully”.

In this article, he explains his cancer, namely how he receives his care but, also,
intimate facts such as his relation with his wife or how the feelings of the children were.
The article itself was speaking about the current quality of health care.

The main question, in this case, will be focus on the subject matter itself.

As regards the interview, it is private intimacy. Thereby, does the subject matter have to
be taken as regard to the nature itself of the subject matter or as regard to the context in
which it is published?

These interrogations entails to the main issue which is what does it mean to read an
article as a whole?

In other words, the Court has to deal with its notion and to read the article, word for
word, or has to give essence to the article as a whole and, thereby, to give a broader

context.

In the Bigende Tigende versus Norway, the context in which the article was published
let prevail the debate of general interest over the professional interest of the doctor. In
Couderc Filipacchi versus France, the private interest of the Prince and the right for the

public, especially for the State population to have its information, are at stake.

Thereby, whether or not the prince is elected, the fact remains that as Head of the State,

the politician private life is reduced compared to ordinary person.

9 ECtHR (GC), Von Hannover v. Germany (no2), 7 February 2012.
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Thus, at the time of the fact at issue, Prince Albert did have legitimate children.

420 .
0" was amended by sovereign

Concerning the Constitution of Monaco, the article 1
ordinance of 29 May 2002, whereby in case of the Prince’s death, the devolution shall
be in favour of the direct and legitimate descendant of the Reigning Prince.

Even there are a lot of intimate details in the piece, the underline subject matter cannot

be the Court issue itself.

The Grand Chamber judgement, in view of the issues posed by judges itself during the
audience, implies some enlightenment concerning these substantial issues.

Whether the issue relating on the debate of the general interest requires the
implementation of particular approach because the Court judge these cases by in

concreto approach which entails institutional issues.

Paragraph 2. From institutional point of view

Whether the main issue can be focus on the substance itself of the subject matter, the
role played by the Court is not less important because it decides if the subject matter is a

debate of general interest (A), however, the Court will have to provide clarifications

(B).

A. The undermining principle of subsidiarity

The individual, after exhaustion of domestic remedies, may bring an action before the
ECtHR. The ambition of the Court is to intervene, alternatively, in order to ensure direct
application of the Convention. The State contracting has to apply the ECtHR
jurisprudence and to implement some measures to ensure its effectiveness. The recent
development of the Court permits it to examine whether the domestic court has duly

balance the conflicting rights, respecting its guideline. The margin of appreciation is, a

20 Grinda, 2009,p. 204.
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priori, wider. In other words, it circumscribes the field of discretion of national
authorities within the limits of compliance with criteria**'.

The court has to demonstrate that it takes into account criteria and underline that it
perceives the fact whether it is debate of general interest or not that the Court will not
substitute that judgment except for strong reason.

However, this perception seems weakened, reflected in the dissenting opinion of the
judge Lopez Guerra in Axel Springer AS versus Germany. It condemns the lack of
coherence of the Court's decision which, after indicating that the Court requires “ strong

”422, provided an additional

reasons to substitute its view for that of the domestic courts
assessment, examine anew the case and the decision of German courts, for leading, at
the end, to an opposite solution. He highlights the fact that, by this behaviour, the Court

13

set itself up as a “ fourth instance > because it repeats “ anew assessments duly
performed by the domestic courts ” in order to bring about an opposite solution***.
However, can one criticize the decision of the Court, which goes against a domestic

decision knowing that the State has assigned these skills?

This practice seems to be legitimate. Jean Paul Costa rejects the idea of “fourth
instance” and claims that the Court's function is to correct the misinterpretation of State
contracting***. Admittedly, the Court provides, in theory, predefined criteria and
substitute its appreciation only for strong Reasons. The court limited the discretion
whether the domestic court does not implement these criteria, mainly the debate of

general interest.

In this regard, it seems that when it comes in the subject of general interest, the Court
provides just an assessment of whether the domestic court’s view of this issue is just a

reasonable assessment. Thereby, is it reasonable to conclude that this issue was or was

2! Callejon-Sereni, 2014, p.274.

2 ECtHR (GC) Axel Springer AS v. Germany, 7 February 2012, Dissenting opinion of judge Lopez
Guerra,p. 38 ; Pellonpéd, 2012,p.527.

2 pellonpii, 2012, p.526.

424 Costa, 2010, p.1364.
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not matter of public interest, looking to features and photography for instance? Is it
reasonable to come to this conclusion?

It is obvious that, in many cases, this probability is going to be an issue when the Court
will find that the subject matter come in this category, because of the context, the story
and tradition.

Is the subject matter in general interest is created in the same way in France and in UK?
The practise seems to provide a negative answer as regard to different approaches of
these countries. Thereby, the Court should take into account these differences.

About this matter, there is a paradox between the theories and the practise and
academics provide a legitimate criticism. Indeed, there is a paradox between the way the

case law is framed and the real way in practise.

Thereby, the main question, at the end, is who decides? Is it the domestic court in
accordance with the ECtHR case law or the Court? One thing is certain, by the
inclusion of subjective appreciation by the Court, it tends toward “spectacular value” of

freedom of speech.

B. The recommendations concerning the future of the debate of general interest

First, the Court will have to re-examine the notion of the debate of general interest,
because of its importance in the balancing, when broadcasting images containing
personal information whose purpose is to entertain the public are at stake. It is true that,
at this point, the Court must exercise caution that the press does not use the term to
justify that the information is legitimate while, in practice, it is not.

In providing these guidelines, the Court try to help the State party, however, by taking a
broader view of the concept, States get lost. The Court will have to demonstrate more

sensitivity about the use of the concept.
Secondly, the Court will have to bring some clarification regarding the term

"contribute" which implies that the debate exists beforehand. However, whether it

analyses the meaning stricto sensu of the term, it would significantly weaken the role of
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the press. The Court has regularly, affirmed the ‘vital role’ of the press as a public
watchdog. Admittedly, the Court did not interpret strictly this term, nevertheless, the
Court needs to be positioned to that point and recall that the role of the press, ultimately,
is to enable the dissemination of information, which have a legitimate interest for the

public.

It is sensitive issue because the Court will have to deal with different approaches of
contracting States. As Lady Justice Arden points out “where there is room for a doubt
as to whether a matter is in the public interest, it is wise for the Strasbourg court to
have regard to whether the national courts considered that the publication in question

29425

engaged the public interest For instance, German courts, in Axel Springer versus

Germany, focus its reasoning on the privacy rights and that “ might strike an observer

2% Thereby, it is interesting to see that,

from other contracting state as quite surprising
in Couderc Hachette Filipacchi versus France, the French and German courts did not
have the same approach of what subject is a matter of public interest. Whether the Court
recognize the importance of the plurality of approach, the Grand Chamber will, maybe,
meet to the expectation of French authority, delivered during the public hearing in

Couderc Filipacchi case law, concerning the notion of general interest.

Finally, the Court resists to this temptation to answer to the needs of the audience
nevertheless, in regard to the increasing emergence of new means of communication,
such as social network and internet, the Court will have to deal with a time of intrusions
into privacy are becoming more frequent and provide some parameters for the media

echo which, in addition, to determine the concept of general interest.

25 Arden, p.77.
2 Tbidem.
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CONCLUSION

The concept and function of the general interest have evolved. Its initial function, which
contributed to the enhancement of freedom of the press, has turned into an essential tool
in reconciling privacy and freedom of press.

Thereby, Does the Court contribute to a metamorphosis of the general interest?
Certainly, there is a transformation of the general interest, even though the aim of the
concept remains similar, considering that the action of the press is to contribute to the
public good, namely to receive information.

The concept has evolved in response to the emergence of contemporary society. Indeed
whether there is a metamorphosis or not, is it because of a new conception of the press

and of privacy?

As a symbol of the democratic society, the press has evolved according to the current
consumerist culture. Indeed, marketing is emerging in the world of press and
competitions between newspapers are no longer based on the quality of information, but
on its commercial contribution*?’.

Thus, the print media is becoming, increasingly, commercial. The details of the human
being take precedence over the question of the debate of general interest. The
development of information is reversed. The journalist takes pretext on this debate to
legitimise his article, based on the elements of the privacy of individuals in order to
satisfy the audience. This gutter press appears free, however, it makes a certain
voyeurism, which only purpose is to entertain the audience, without considering the
consequences of these actions. No doubts about the effectiveness of the purpose and the

role of the press because profit seems to prevail over the quality of information.

7 Lemmens, 2004, p.81.
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Our democracy will not be placed only in the hands of the market because the press still

fulfil its mission of ““ public Watchdog”428

. It should, nowadays, distinguish between
different forms of journalism and journalists whose purposes are different.

Nevertheless, are the media the only ones to blame for revealing a new form of press? It
seems that it is a system to which all politicians, the public and the press participate all

together.

Whoever becomes known cannot keep secret his private life. Long gone are the days
when the politician exposed his public life, while preserving its intimate sphere.

The establishment of new communication tools has led to the development of new
vision of private life, where the individual is, constantly, exposed to the media.

Under the evolution of marketing, the politician must perform in the media by
connecting the elements of private and public life. Thereby, is it the public figure who
is at the origin of this transformation of privacy? Whether they did not cause the issue,

they use, nowadays, their private life for electoral purposes.

In the end, the press meets the expectations of the public who *’ tweets’’, comments and
influence that perception*’. For instance, in France, discussion about the current
president is more about his sentimental life than his policies.

The Court has to deal with this sensitive aspect of the society and it takes into
consideration the evolution of the media. While some authors stress the endangerment
of the notion of general interest, it appears that this metamorphosis seems to be in
connection with the fact that the Court has to adapt its jurisprudence in the light of the
evolution of the press and privacy. The disclosure of private data is justified although it
feeds into the public debate.

The public interest is  “ what it comes down to is not what is of interest to the public

but what does the public, legitimately, have the right to know ”*°.

428 Lemmens, 2004, p. 7.
*2 Vincent, 2014, p.6.
0 Ibidem.
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Undeniably the Court seems to orient its jurisprudence toward freedom of the press.

13

Thereby, the frivolity of Sacha Guitry’s “ is your private life being invaded? That’s

because there’s nothing to say about your work” cannot be applied to public figures™'.

Finally the Court seems to work for a transformation of the public interest because of
the metamorphosis of the perception of the press and privacy. The Court is attempting
to accomplish its mission of adapting the rights enshrined in the Convention in the light
of the contemporary society.

However, the notion is a key factor in the Court reasoning. The use of the notion by the
Court entails uncertainties within contracting States. Even though the Court provides a
guideline, it uses this notion at the expense of other criteria. The Court expresses its
view of the notion without taking into account the fact that the concept grows up
differently in contracting States due to the own view of the press and privacy. Thereby,
the Court will have to take into account the different national views.

Obviously, the notion and function of general interest will not cease most of doctrinal

debates in the coming years.

! Ibidem.
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