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Abstract

The externalization of migration control has become one of the most recurrent strategies that
European countries use to manage irregular migrant flows. Through cooperation agreements with
third countries, States transfer to external authorities the search and rescue operation that, if carried
out directly, would generate accountability under international human rights law. The
Memorandum of Understanding, concluded between Italy and Libya in 2017, constitutes an
example of this tendency: by funding, equipping and coordinating the Libyan Coast Guard, Italy
has created a system that systematically pushes migrants back to Libya before they are able to
reach Italian territory. This agreement has serious and documented consequences for Nigerian
women, who constitute one of the biggest groups of potential victims of trafficking for sexual
exploitation among the migrants that try to reach Italy. The recent decision of the European Court
of Human Rights in the case S.S. and Others against Italy delivered in June 2025, by declaring the
complaint of survivors of this system inadmissible due to a lack of Italy’s jurisdiction, raised
questions about the capacity of international law to hold a State accountable for deliberately
externalizing its protection obligations. The present thesis is situated within this context. By
adopting a doctrinal approach that articulates human rights international law, refugee law, law of
the sea and anti-trafficking law, this thesis seeks to contribute to the debate about States’
international responsibility in the context of externalization of migration management policies,
highlighting the specific accountability of States under anti-trafficking documents and the impact

of this agreement on Nigerian women victims of trafficking for sexual exploitation.
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Introduction

In the last decades, European States have been recurring to externalization policies to control
migration by celebrating agreements of cooperation with transit countries, with the purpose of
preventing the arrival of irregular migrants to their borders. The Memorandum of Understanding
celebrated between Italy and Libya in 2017 constitutes one of the examples of this trend. Through
this agreement, Italy committed to finance, equip and train the LCG and delegate to them the SAR
operations in the Central Mediterranean. Consequently, the number of migrant arrivals in Italy has
decreased drastically, but the number of Nigerian women who used to reach Italian territory and
could access protection mechanisms, are now being returned to Libya, where they are subjected to
sexual exploitation, forced prostitution, violence and risk of re-trafficking. It is within this context

that the present dissertation is situated.

The main question of this thesis is the following: to what extent can Italy incur in international
responsibility for the violations of human rights in Libya and for the risks of trafficking that
Nigerian women are exposed to because of the Italy-Libya MoU of 2017? This question is relevant
for multiple reasons. First of all, the recent decision of the ECtHR in the case S.S. and Others
against Italy in 2025, which declared inadmissible a complaint of survivors of a shipwreck that
happened in the Central Mediterranean, by lack of Italy’s jurisdiction under ECHR, raised
questions about the capacity of international law to hold States accountable for the externalization
of their protection obligations. Secondly, the Italy-Libya agreement is being replicated by other
European countries, making the analysis of its legal implications urgent and relevant for the future
of migration management in Europe. Lastly, the specific focus on Nigerian women, which
constitute the main group of potential victims of trafficking for means of sexual exploitation among
the migrants that arrive in Italy by the Central Mediterranean, allows us to demonstrate the actual
human consequences of these policies and demonstrate that Italy’s possible responsibility is not
just an abstract international law question, but rather a set of decisions that have a real impact on

people’s lives.

From a methodological point of view, the present thesis adopts a predominantly doctrinal
approach, based on the analysis of primary sources, including international treaties, jurisprudence,
decisions of treaty supervisory bodies and international organizations reports, and based on
secondary sources, such as academic doctrine in the matters of international human rights law,
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refugee law, law of the sea and anti-trafficking law. The reports from NGOs and international
organizations that document the human rights situation in Libya and the specific vulnerability of

Nigerian women are equally used to establish a factual basis on the legal analyzes.

Furthermore, this dissertation is structured in 5 chapters. Chapter 1 presents the factual context,
examining the Nigerian women profile as trafficking victims and the conditions that they face
along the Central Mediterranean route. Chapter 2 analyzes the framework of the bilateral
cooperation between Italy and Libya, from its origins until the MoU of 2017 and its subsequent
renewals. Chapter 3 identifies the applicable international legal framework, encompassing human
rights instruments, the principle of non-refoulement, law of the sea and anti-trafficking
instruments. Chapter 4 examines the mechanisms of State responsibility under international law,
with particular attention to ARSIWA and relevant jurisprudence, including the S.S. decision.
Finally, chapter 5 applies this framework to the present case of the Italy-Libya cooperation,

assessing Italy’s responsibility and the concrete impact of this cooperation on Nigerian women.
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1. Migration and Trafficking in the Central Mediterranean

1.1. Migration Routes in the Central Mediterranean

The Central Mediterranean route is considered one of the main means of irregular entry in
Europe, connecting a series of African countries to Italy, Greece and Malta through Libya and
Tunisia. This route dates back to the 1990s, where, every year, thousands of people cross the

Mediterranean Sea to seek asylum or search for a better life.!

According to the Joint Annual Overview for 2024 of IOM and UNHCR, of the 127 604 migrants
and refugees who attempted to reach Europe through the Mediterranean Sea, only 68 257
succeeded, while the rest were intercepted or rescued in North Africa.? However, Italy continues

to be the main country of arrival, receiving in 2024 63 122 persons, mainly from Libya (67%).

This route stands out, not only for the significant number of people who use it, but also for its
danger. In 2024, 2500 migrants and refugees died or have gone missing along the Mediterranean
route, with 70% of the deaths being at sea. > Nevertheless, crossing the sea is only the final step of
the journey and, sometimes, the real danger is having to go through a conflict zone, the desert or

even the danger of being kidnapped and trafficked along the way. *

Traditionally, Libya has been playing the central role as a country of origin and destination, but
mainly playing a role of transit for the migrants from North Africa and Sub-Saharan Africa.
According to the Migrant Report 58 of IOM, during May and July of 2025, 894 890 migrants
arrived in Libya, mostly from North Africa and Sub-Saharan Africa. Migrants and refugees who
arrive in Libya originate mainly from Sudan, Niger, Egypt, Chad and Nigeria. > These people leave

their country mainly because of financial hardship and security concerns. °

' International  Organization for  Migration,  Missing  Migrants  Project:  Mediterranean

«https://missingmigrants.iom.int/mediterranean» accessed 11 March 2026.

2 IOM and UNHCR, Migrant and Refugee Movements through the Central Mediterranean Sea: Joint Annual
Overview 2024 (UNHCR/IOM 2025) 2 «https://data.unhcr.org/en/documents/details/119012» accessed 11 March
2026

3ibid 8

4 UNHCR, Desperate Journeys: Refugees and Migrants Arriving in Europe and at Europe's Borders (UNHCR
2019) «https://www.unhcr.org/desperatejourneys/» accessed 11 March 2026

5 International Organization for Migration, DTM Libya Migrant Report Round 58 (May—July 2025) (I0M 2025)
5-6 «Libya — Migrant Report 58 (May — July 2025) | Displacement Tracking Matrix» accessed 11 March 2026

%ibid 13
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Before arriving in Libya, migrants and refugees travel long distances, frequently passing the
Sahara Desert, facing dehydration and heat stroke because of the long time they take to cross the
desert. This journey is often facilitated by smuggling networks that organize the crossing of

borders in exchange for a payment, which may also intersect with trafficking dynamics.’

Once they arrive in Libya, a lot of migrants and refugees remain there for long periods of time
before attempting to cross the sea, being frequently detained in detention centers, where the

conditions are reportedly precarious®.

Finally, the final stage of this route is to cross the Mediterranean Sea in the direction of Italy. It
is normally organized by smugglers who use improvised vessels, such as inflatable boats. During
this stage, it can occur interceptions by maritime authorities or SAR operations’. But, nevertheless,

it is in this stage that a lot of people lose their lives.

1.2. Trafficking of Nigerian Women

1.2.1. Definition of Trafficking

Trafficking of Human Beings is defined in the Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children, better known as the Palermo Protocol,
adopted in 2000. In its article 3, it defines trafficking in persons as the “recruitment, transportation,
transfer, harboring or receipt of persons, by means of the threat or use of force or other forms of
coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of
vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a

person having control over another person, for the purpose of exploitation”.!® Furthermore,

7 UNODC, Global Report on Trafficking in  Persons 2024 (UN 2024) <ch 2
«https://www.unodc.org/documents/data-and-analysis/glotip/2024/GLOTIP2024 Chapter 2.pdf» accessed 14 March
2026

8 UNHCR (n 3); Human Rights Watch, 'No Escape from Hell': EU Policies Contribute to Abuse of Migrants in
Libya (HRW 2019) «https://www.hrw.org/report/2019/01/21/no-escape-hell/eu-policies-contribute-abuse-migrants-
libya» accessed 12 March 2026

9 Amnesty International, Libya's Dark Web of Collusion: Abuses Against Europe-Bound Refugees and Migrants
(Amnesty International 2017) 18 «https://www.amnesty.org/en/documents/mde19/7561/2017/en/» accessed 12 March
2026

10 Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children,
Supplementing the United Nations Convention against Transnational Organized Crime (adopted 15 November 2000,
entered into force 25 December 2003) 2237 UNTS 319 (Palermo Protocol) art 3(a)
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trafficking can encompass forms of exploitation, such as sexual exploitation, forced labor or

services, slavery, servitude or the removal of organs.

This definition is, essentially, reproduced by the Council of Europe Convention on Action
against Trafficking in Human Beings, which adopts a definition substantially similar to the
Palermo Protocol, only adding the definition of the concept of “victim”!!. Regarding the EU level,
the Directive 2011/36/EU, follows the same structure, widening, however, the range of forms of
exploitation, including begging and exploitation of criminal activities'>. The EU Directive
2024/1712, which alters the previous Directive, amplified even more this range, adding

exploitation of surrogacy, forced marriage and illegal adoption'?.

The methods of carrying out trafficking, such as recruitment, transportation, transfer,
accommodation of people under coercion, abuse of a vulnerable situation and other forms of
enforcement, are, therefore, common to the three instruments. These differ essentially in the scope
of the state obligations they impose and the implementation and monitoring mechanisms they

establish, as will be better discussed in Chapter 3.

This study will focus on the sexual exploitation of Nigerian women through the Central

Mediterranean route.

1.2.2. Structure of Trafficking Networks

The trafficking of Nigerian women for means of sexual exploitation is a structured process that
begins in Nigeria and extends through the migration route until its final destination in Europe. This
process involves a number of actors and mechanisms of control which aim to guarantee the
submission of the victims, being, therefore, fundamental to analyze it as an organized system,

rather than a set of isolated acts.

" Council of Europe Convention on Action against Trafficking in Human Beings (opened for signature 16 May
2005, entered into force 1 February 2008) CETS 197 (Anti-Trafficking Convention).

2 Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on preventing and
combating trafficking in human beings and protecting its victims, and replacing Council Framework Decision
2002/629/JHA [2011] OJ L101/1

3 Directive (EU) 2024/1712 of the European Parliament and of the Council of 13 June 2024 amending Directive
2011/36/EU [2024] OJ L 2024/1712.
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This trafficking is a transnational network, since it operates across multiple countries. The
process typically begins in Nigeria and continues through countries of transit such as Niger, Chad
or Sudan, consolidates in Libya and often ends in Italy. '# Each country is a different phase of this
process: Nigeria is where the recruitment phase begins, normally with Juju rituals. Although the
transportation phase can be conducted in Niger, Chad and Sudan, the main transit country is Niger,
through the Sahara Desert. Before heading to Europe, these women are held in Libya for weeks or
even months under the control of trafficking networks, being held in precarious conditions while
awaiting to cross the Mediterranean Sea. Consequently, their stay in Libya increases their
dependence and vulnerability. Finally, although the final destination may be other countries in

Europe, Italy is the main point of entry and, in many cases, the first place of exploitation.

In this network, there are a lot of actors who play different roles in different phases. First of all,
in Nigeria, the recruiters are the ones who are responsible for identifying and enticing potential
victims, often targeting women in situations of vulnerability attracted by false promises of
employability and better conditions abroad. To have control over the victims, they commonly use
Juju rituals, a ritual associated to religion traditions and used mostly as a sanction for bad social

behavior!?.

During their migration journeys, the victims may encounter various actors. Traffickers can have
connections with smugglers, criminal organizations or armed groups. Smugglers are
intermediaries who facilitate the crossing of the migration route. Although they are different from
traffickers, traffickers need to cross Niger, Libya and the Mediterranean Sea, relying on smugglers,
who may also take the opportunity to exploit the victims'®. In other cases, trafficking is connected
to an organized criminal group. These organizations operate transnationally, establishing relations

between different actors through the migratory route.!” Additionally, armed groups and militias

14 Sarah Adeyinka, Ine Lietaert and Ilse Derluyn, 'It Happened in the Desert, in Libya and in Italy: Physical and
Sexual Violence Experienced by Female Nigerian Victims of Trafficking in Italy' (2023) 20(5) International Journal
of Environmental Research and Public Health 4309 «https://doi.org/10.3390/ijerph20054309»

15 Sarah Adeyinka, Ine Lietaert and Ilse Derluyn, 'The Role of Juju Rituals in Human Trafficking of Nigerians: A
Tool of Enslavement, But Also Escape' (2023) 13(4) SAGE Open 1 « https://doi.org/10.1177/21582440231210474 »

16 UNODC (n 7) ch 2

17 ibid
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that control strategic territory, may play a role in shaping migration routes by facilitating the

trafficking and benefiting from it.'8

Furthermore, a key actor within trafficking networks are the madams. Although they can be a
part of the initial recruitment of the victims, they play a more significant role in the later phases of
the process, assuming the control of the victims in the place of destination, overseeing their sexual

exploitation and ensuring the payment of the debts. '

1.2.3. Recruitment in Nigeria

The recruitment of Nigerian women into the human trafficking network normally occurs in

contexts marked by significant socio-economic vulnerabilities.

Reports have shown that a large number of Nigerian women trafficked in Italy are from Edo
State, mainly from Benin City, which has been identified as a key hub for recruitment.?° This
recruitment works because of the existence of well-established human trafficking networks in this

region, but also socioeconomic conditions that increase the vulnerability of these women.

The vulnerability of these women stems from different factors, but the crucial factor is poverty.
In some regions of Nigeria there is still a preference for a male heir. Since there is a lack of
inheritance distributed to women, it can result in poverty. Also, because of this, parents see women
as not worthy of the investment in education. Without education, there are not as many
opportunities, leading them to unemployment. This makes women desperate to find a job to help
support their family. Consequently, these women become victims of false promises of

employment, professional training, education or better conditions of living?!.

Recruitment does not rely on physical coercion, but rather on relationships of trust, which are

later reinforced by mechanisms of control. The victims are normally informally approached by

18 ibid

19 Human Rights Watch, ‘“You Pray for Death”: Trafficking of Women and Girls in Nigeria’ (27 August 2019)
«https://www.hrw.org/report/2019/08/27/you-pray-death/trafficking-women-and-girls-nigeria» accessed 24 February
April 2026.

20 US Department of State, 2021 Trafficking in Persons Report: Nigeria (US Department of State 2021)
«https://www.state.gcov/reports/202 1 -trafficking-in-persons-report/nigeria» accessed 15 March 2026

2! Tim Braimah, Sex Trafficking in Edo State: Causes and Solutions (2013) 13(3) Global Journal of Human Social
Science 17, 18 «https://papers.ssrn.com/sol3/papers.cfm?abstract id=2273039» accessed 25 March 2026.

15



family, friends or acquaintances, building a false sense of trust lured by false promises, leading

them to believe that migrating is a legitimate opportunity for a better life.

The recruitment process is accompanied by the imposition of a debt, corresponding to the travel
costs. It is this debt that holds these women in a dependent position in relation to the traffickers.
The debt is usually high and it can reach 50 000 euros if the final destination is Europe.?* In this
context, with the pressure to fulfill the obligation, the sexual exploitation frequently arises as the
only viable way to ensure the payment of the debt, reinforcing the cycle of control and exploitation.
As an example, IOM reports that women are approached with false promises of a job and, when
they arrive at the final destination, the traffickers take away their passports and make them pay a

debt through sexual exploitation. 2*

As previously mentioned, the madams are also involved in the recruitment. They are women
who were also trafficked, but stayed in the trafficking network and now occupy one of the highest
positions in the hierarchy of the network. In many cases, the madams organize recruitment and
may even do it themselves. They arrange the victims’ travel and maintain connections with the
intermediaries along the route, making sure that they arrive at the final destination. Furthermore,
they exercise direct control over the victims, supervising their sexual exploitation and ensuring the

payment of the debt.?

Moreover, in some cases, this process of recruitment is reinforced by practices of a ritual nature,

used to fortify the victims’ submission, as it will be analyzed in the next section.

1.2.4. Juju Rituals as a Mechanism of Control

In the trafficking of Nigerian women for sexual exploitation, the Juju rituals constitute one of
the most frequent mechanisms of recruitment and control documented. However, it is important to

underline that these rituals are not universal, neither are the only control mechanism used in the

22 Adeyinka, Lietaert and Derluyn, ‘The Role of Juju Rituals’ (n 15)

23 International Organization for Migration, 'Voodoo' Curses Keep Victims of Trafficking Under Bondage (I0OM
2016) «https://www.iom.int/news/voodoo-curses-keep-victims-trafficking-under-bondage» accessed 17 March 2026

24 ibid

25 Adeyinka, Lietaert and Derluyn, ‘The Role of Juju Rituals’ (n 15)
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trafficking network. Nevertheless, it is highly used when it comes to the trafficking of these women

and it is pointed out as one of the distinctive elements of this trafficking?S.

The Juju rituals are practices of a spiritual and traditional nature, realized before the departure
of the victims. Traditionally, these rituals are used as a sanction for social behavior. In this case it

is used to manipulate and control the victim?’,

These rituals involve an oath taking before a spiritualist or a so-called Juju doctor. The women
are taken to shrines where they vow to never reveal the identity of the trafficker and to pay a debt
to repay the costs of the travel. Therefore, the ritualists take the women’s personal items, such as
underwear, pubic hair, nails, hair, blood, etc. They believe that the person that holds the women’s
items has their aura, meaning that they hold control over that person.?®During the ritual, women

can also be obliged to eat the heart of a chicken or other unknown things.?’

The main objective of these rituals is to create fear to control the women. The traffickers
accomplish that because the women believe that after taking the oath, if they ever break it, it can
result in serious consequences. The ritualists tell them that a breach of the oath can result in death
or serious disease to them or their families, infertility or even madness>’. It is with this fear that
traffickers can ensure silence and obedience from the victims. Consequently, the victims see their

autonomy be significantly limited, as well as their capacity to resist or escape.

From a legal point of view, these rituals have particular importance because they constitute

psychological coercion that limits the autonomy of the victims.?! This kind of rituals fit in the

concept of abuse in a vulnerable situation, as it is predicted in article 3 of the Palermo Protocol>2.

26Sandra Eke and others, 'African Traditional Religion and "Juju" in Human Trafficking' (2016) 17(1) Journal of
International Women's Studies art 1 «https://humantraffickingsearch.org/wp-content/uploads/2017/06/African-
Traditional-Religion-and-Juju-in-Human-Trafficking.pdf» 7 accessed 20 March 2026

27 Adeyinka, Lietaert and Derluyn, ‘The Role of Juju Rituals’ (n 15)

Bibid
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30 Ngozi Msuya, 'Traditional "Juju Oath" and Human Trafficking in Nigeria: A Human Rights Perspective' (2019)
De Jure «https://scielo.org.za/scielo.php?script=sci_abstract&pid=S2225-71602019000100007» 1 accessed 3 June
2026.

31 Buropean Union Agency for Asylum, COI Report — Nigeria: Sex Trafficking of Women (EUAA 2022)
«https://www.euaa.europa.eu/publications/coi-report-nigeria-sex-trafficking-women» accessed 20 March 2026

32 UNODC, Issue Paper: Abuse of a Position of Vulnerability and Other 'Means' within the Definition of Trafficking
in Persons (UN 2012) 72
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Consequently, and according to article 3 (b) of the same protocol, any initial consent by the victims

is legally irrelevant?>.

Finally, it is important to also refer that, in 2018, Oba Ewuare II, considered the King of Benin,
issued a public declaration condemning the utilization of Juju rituals for human trafficking
purposes. He declared that any oath taken by any person during these rituals would be considered
null. This declaration represents the acknowledgement of the relevance of these practices as a
control mechanism and it is an attempt to weaken their efficiency. However, although it has
encouraged some women to escape the trafficking, the fear associated with juju rituals still persists

in some victims, preventing them from coming forward.*

1.2.5. Trafficking along the Migration Routes

The control that is held over the victims is kept during the migration route through different
mechanisms adapted to the various phases of the journey. The traffickers still have control over
their victims even if they are not physically present, by relying on other actors to guarantee the
continuity of the trafficking network. Consequently, the substitution of different actors along the

route does not interrupt the trafficking process, but rather ensures its continuity.>

This control tends to reinforce itself throughout the migration route, as the vulnerability and
dependence of the victims increases. The debt imposed during recruitment still pressures the
victims and can be aggravated during the journey. In parallel, the fear associated with the rituals
still persists, limiting their capacity to resist®®. To these factors is added new threats and
intimidation that arise during the journey, demonstrating how dangerous the journey is and how

the vulnerability of the victims aggravates®’.

During the journey, the victims are exposed to multiple risks, including sexual abuse, physical

violence, extortion or even death. This mostly happens during the crossing of the Sahara Desert,

33 Palermo Protocol (n 10) art 3(a)—(b).
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in Niger. Some reports mention scarcity of water and food, having to witness people dying, either
because of the extreme environmental conditions or because they were killed, extortion, being
stolen, but mostly, episodes of sexual and physical violence. *® Furthermore, exploitation is also
documented, which is not limited to traffickers, but is also perpetrated by actors responsible for

the transportation of the victims.

Throughout the migration route, the victims often find themselves in a situation of significant
dependence on the trafficking networks, not only for transportation, but also because of their
subsistence. They depend on the network to have access to transportation, food, shelter and
information, as they do not have other means at their disposal to continue the journey alone or
even to abandon it. Moreover, some victims do not have their passports or any document of
identification, they do not know the territory, nor the route, and they might not know the language,
which contributes to the aggravation of the dependence and also limits their capacity to look for

help or escape the trafficking network. *°

As they pass the Sahara Desert, they reach Libya, a country with a crucial role in the Central
Mediterranean route. Libya is not only a country of transit, but also a place where migrants are
frequently retained for long periods, often under the control of various actors. In this new context,
the control over the victims tends to intensify, contributing to a significant dependence, especially
in light of the lack to access to resources, documentation and protection. Furthermore, Libya is
frequently remembered as a place with precarious conditions and widespread practices of

exploitation and abuse®.

1.3. Libya as a Key Context for Trafficking

The context previously described highlights that Libya is a critical country in the migration
route. However, to better understand the intensity of the abuses and the continuation of the

trafficking in this country, it is necessary to analyze the structural factors that characterize the

38 Adeyinka, Lietaert and Derluyn, 'It Happened in the Desert' (n 14)
39 Adeyinka, Lietaert and Derluyn, 'It Happened in the Desert' (n 14)
40 HRW, 'No Escape from Hell' (n 8).
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political and institutional reality of Libya. In this regard, this chapter examines the political
fragmentation, the lack of protection mechanisms and the role of non-state actors, in order to
demonstrate whether Libya configures an environment propitious to the occurrence of human

rights violations.

1.3.1. Political and Institutional Context

Libya has been politically fragmented since the 2011 revolution and the civil war. Libya is
divided between two authorities: controlling the western Libya there is the GNU, which is
internationally recognized and replaced GNA in 2021; on the other hand, controlling the east
territory, there is the GNS that is aligned with the Libyan National Army. This fragmentation
translates into a structural incapacity of the State to exercise control over the territory, over borders

and over the various armed groups that operate in the country.*!

Consequently, various zones of the Libyan territory are controlled by militias and armed groups
that have a significant influence and a high degree of autonomy, often surpassing official
institutions. They control strategic zones, including migration routes and detention centers for
migrants. These actors operate in an autonomous way, without state supervision, which facilitates

their involvement in activities related to migrants, including smuggling, exploitation and abuse.*?

Furthermore, the lack of effective control and accountability mechanisms contributes to an
environment of impunity*’, in which human rights violations occur without consequences. This
context of fragile institutions facilitates the action of human trafficking and allows the continuation
of abusive practices, making Libya a country propitious to the exploitation of migrants and victims

of trafficking.

41 United Nations Office for the Coordination of Humanitarian Affairs, Libya Humanitarian Profile 2025 (As of
May 2025) (2025) 3
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2023) UN Doc. A/HRC/52/CRP.8
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1.3.2. Migrant Detention System

In Libya, migrants and trafficking victims are frequently placed in detention centers, where they
remain detained for prolonged and undefined periods. Detention centers are facilities where
migrants in an irregular situation are placed and deprived of liberty, while they wait for
regularization, deportation processes or asylum requests**. Formally intended to regulate

migration, the centers serve as a base for identification and expulsion of the country.

However, the Libyan system is characterized by the coexistence of official detention centers,
under the authority of state entities, and informal detention centers, controlled by militias or other

non-state actors.*

Moreover, the detention, in many cases, occurs arbitrarily, without any clear legal basis or
access to judicial control mechanisms*®. Consequently, migrants held in Libya find themselves in
a situation where there is a near-total absence of legal guarantees and institutional protection,
lacking effective access to court, legal assistance or means to contest their detention. Additionally,
the lack of protection is aggravated due to the fact that Libya does not have a functional asylum
system, which prevents migrants from accessing mechanisms of international protection®’.
Furthermore, Libya did not ratify the Geneva Convention of 1951 relating to the Status of
Refugees, nor the 1967 Protocol, which contributes to the non-existence of an effective legal

framework for protection®®.

On the other hand, the conditions in these detention centers are frequently characterized by

overcrowding and a lack of basic resources, including access to food, water and adequate hygiene

4 Xchange, 'Libyan Detention Centers: A Legal Analysis' (Xchange) «https://xchange.org/map/Libya_DC.html»
accessed 23 March 2026

4 OHCHR and UNSMIL, Migrants in Libya: Victims of a Violent Business Model of Systemic Violations and
Abuses (UN 2026) «https://www.ohchr.org/sites/default/files/documents/press/2026-02/unsmil-ohchr-business-usual-
en.pdf» accessed 25 March 2026
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conditions. Furthermore, the access to medical care, in many cases, does not exist or it is extremely

limited, contributing to the aggravation of the vulnerability of the detainees.*’

As previously noted, militias and armed groups perform a crucial role in the management of the
detention centers, exercising a direct authority over the detainees, frequently without any
supervision or institutional regulation. Beyond their control function, these actors can also be
involved in practices of exploitation and abuse, as well as in trafficking networks. Therefore, their
contribution in the detention centers can only demonstrate that the detention system does not work

within an effective legal framework.>

To finish, it is important to note that the detention centers in Libya can also exercise a role in
exploitation activities. Deprivation of liberty, coupled with a lack of protection, creates particularly
favorable conditions for exploitative practices and detainees may be treated as sources of economic
value. Additionally, these places can also assume the functions of intermediation and recruitment,
which means that migrants can be integrated into trafficking networks while they are staying in

the centers®!.

1.3.3. Human Rights Violations in Detention

In this context, the migrants detained in Libyan centers endure systematic human rights
violations, as thoroughly documented by international organizations. These violations are not
isolated incidents; rather, they form part of a persistent pattern of abuse occurring within an

environment marked by inadequate protection and oversight>2.

Among the main reported violations of human rights is included deprivation of liberty, physical
violence, including torture and ill-treatment, as well as sexual violence and gender-based violence

and forms of exploitation.

4 OHCHR and UNSMIL, Desperate and Dangerous: Report on the Human Rights Situation of Migrants and
Refugees in Libya (2018)
«https://www.ohchr.org/sites/default/files/Documents/Countries/LY/LibyaMigrationReport.pdf»
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First of all, and as it was mentioned before, migrants are frequently subjected to arbitrary
detention, without any clear legal basis, often accompanied by the confiscation of personal items,
including documents, means of communication and money, which further reinforces their

dependency.>

Additionally, the detention centers are commonly characterized by overcrowding large spaces,
where people do not have a clean space to seat and rest, where there are not enough bathrooms or
other sanitary conditions, significantly undermining human dignity. The lack of adequate medical
access, combined with the unhealthy conditions, contributes to the spread of diseases and to
aggravating the detainee’s health state. Parallelly, reports indicate significant impacts on mental

health problems, including symptoms of depression, anxiety and post-traumatic stress disorder.>*

Numerous reports document physical violence that, in many cases, can amount to torture or ill-
treatment. Such practices include being beaten with metal bars, water pipes and sticks, being forced
into uncomfortable positions, being punched, kicked and some even electric shocked. The United
Nations Special Rapporteur on Torture and other Cruel, Inhuman or Degrading Treatment or
Punishment has highlighted that migration-related detention, particularly where it occurs without
adequate safeguards, may be incompatible with the prohibition of torture and ill-treatment. These
concerns are particularly relevant in the Libyan context, where multiple reports have documented

severe abuses in detention centers.>>

Finally, numerous reports document sexual violence and gender-based violence, affecting
women especially. One of the violations documented by women in detention centers is the
subjection to intrusive searches conducted by male guards>®, particularly in the absence of female
personnel. Another violation is rape, which is committed by the guards themselves or by personnel

of the center, frequently with the complicity or tolerance of the authorities.’’Some women are even
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forced to have sexual relations in exchange for food or freedom>®. Furthermore, there have been
documented cases where women are taken from the detention centers in the middle of the night,
by armed men, returning a couple of hours later or just the next day. Some women never return

and the authorities do not provide any explanation about their whereabouts.>

Besides the documented violations in the interior of the detention centers, it is also important
to mention the existence of parallel structures of exploitation that operate in connection with the
detention system. The so-called connection houses, houses controlled by traffickers, smugglers
and armed groups, function as a place for forced prostitution where Nigerian women are subjected

to sexual exploitation®.

The seriousness of the documented violations of human rights is recognized by the UN. In 2023,
the UN Independent Fact-Finding Mission on Libya concluded, in its final report, that there are
substantial foundations to conclude that crimes against humanity are being committed in Libya
against migrants in the context of deprivation of liberty, including murders, slavery, sexual slavery,

sexual violence and rape.®!

Furthermore, these conditions and practices are incompatible with the United Nations Standard
Minimum Rules for the Treatment of Prisoners®® and the United Nations Rules for the Treatment
of Women Prisoners and Non-custodial Measures for Women Offenders®’,which are the reference
standards internationally recognized for the evaluations of detention conditions. These practices

are also incompatible with binding international obligations, such as the Convention against

8 Amnesty International, Libya: Horrific Violations in Detention Highlight Europe's Shameful Role in Forced
Returns (Amnesty International 2021) «https://www.amnesty.org/en/latest/press-release/2021/07/libya-horrific-
violations-in-detention-highlight-europes-shameful-role-in-forced-returns/» accessed 15 April 2026
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t64

Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment™* and the International

Covenant on Civil and Political Rights®®, whose legal implications will be analyzed in chapter 4.

It is in this context of documented systematic violations that the Italy-Libya cooperation must
be assessed, especially the role of the Italian support to the Libyan Coast Guard in perpetuating

this cycle of abuses.

% Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (opened for
signature 10 December 1984, entered into force 26 June 1987) 1465 UNTS 85 (CAT)

% International Covenant on Civil and Political Rights (opened for signature 16 December 1966, entered into force
23 March 1976) 999 UNTS 171 (ICCPR)
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2. Italy-Libya Cooperation

The previous chapter demonstrated that Libya constitutes a critical environment for the
occurrence of systematic violations of human rights against migrants and victims of trafficking.
The political fragmentation, the lack of effective protection mechanisms and a pattern of
documented abuses in detention centers, constitute the factual and contextual bases upon which

the following analysis of the present chapter is built.

This chapter focuses on the cooperation established between Italy and Libya in the field of
migration management. It examines the legal and political framework that rules this cooperation,
with particular focus on the agreements concluded between the two parties and the operational role
of the LCG. The understanding of the structure and the range of this cooperation is essential to
evaluate, in the subsequent chapters, whether Italy is internationally responsible for the violations

of human rights that occur within this framework of cooperation.

2.1. Early Cooperation Agreements

The Italy-Libya cooperation in matters of migration management did not emerge in isolation,
but rather it is a product of a long historical, political and economic process that shaped the bilateral
relations between the two countries throughout the decades. To better understand the scope and
implications of the MoU, it is therefore essential to analyze the earlier cooperation instruments
that established the foundation of this relation, specifically the 2000 Agreement and the 2007

Protocols.

The context that motivated Italy to establish a formal cooperation with Libya on migration
matters dates back to the 1990s. Italy’s accession to the Schengen Agreement, signed in 1990 and
integrated in the Italian legal system and to the Amsterdam Treaty in 1997, brought new obligations

166

with regard to external border control®®. Parallelly, the massive arrival of 20 000 Albanians who

ran away from the collapse of the Albanian communist regime, in 1991, constituted a turning point

% Convention Implementing the Schengen Agreement of 14 June 1985 between the Governments of the States of
the Benelux Economic Union, the Federal Republic of Germany and the French Republic on the Gradual Abolition of
Checks at their Common Borders (signed 19 June 1990, entered into force 26 March 1995) OJ L 239/19
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in the Italian perception on the migration pressure originating from the Mediterranean. These two
factors combined led Italy to start looking at Libya as a potential entry route of migrants, in a
moment where the external borders of the European Economic Community were subject to

growing scrutiny®’.

During the 1990s, the political instability in various African countries led to a significant
increase in migration flows to Libya, which started functioning as a transit territory for African
migrants. However, the increase of migrants in Libya created internal tensions, bringing the Libyan
authorities to adopt more restrictive measures regarding migrant workers. The deterioration of the
conditions to which they were subjected from Libya, ended up redirecting the flows to other North
African countries and, later, to Europe, to Italy. Consequently, Libya became the main transit
territory for migrants attempting to reach Italy, taking center stage on the Italian migration policy

agenda.®

The first formal instrument of the bilateral cooperation was established on the 13 of December
of 2000. This agreement expressed the availability of both parties to unite forces against terrorism,
organized crime, illegal trafficking of drugs and psychotropic substances and illegal immigration®’.
The main mechanism consisted of the exchange of information about the illegal migration flows,
the criminal organizations that facilitated illegal routes and about the operative methods used by

traffickers.”®

However, the 2000 Agreement failed to meet the expectations of an efficient operational
instrument. Its nature was essentially declaratory, limiting itself to state the intentions of the
cooperation in an imprecise form and without any concrete implementation mechanism. One

possible reason for this stalemate resides in the fact that the Agreement did not address the Italian

7 Mathias Hatleskog Tjenn and Maria Gabrielsen Jumbert, ‘Migration Across the Mediterranean: Shaping Italy-
Libya Relations Over Time’ in Maria Gabrielsen Jumbert and others (eds), Externalizing Migration Management:
Europe, North Africa and the Middle East (Springer 2024) 55-56 «Migration Across the Mediterranean: Shaping Italy-
Libya Relations Over Time | Springer Nature Link» accessed 28 April 2026.
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colonization of Libya, something that Gaddafi expected as a previous condition for any

collaboration between these parties’".

In the face of persistence and the lack of concrete results from the previous agreement, Italy
and Libya signed two new cooperation instruments in Tripoli, in December of 2007. These
Protocols emerged from a specific political context: Gaddafi’s regime had instrumentalized the
control of migration flows as a negotiation tactic, exploring the growing migration pressure to
obtain counterparts from Italy and the EU’?, especially the lifting of economic sanctions imposed
since 1986 (following the involvement of Libyan secret services in the attack of Lockerbie and the
oil exploitation activities in the Mediterranean) and a financial compensation for the colonial

period”.

The first Protocol aimed to implement and operationalize what had been established in the 2000
Agreement, giving it legal and operational substance’®. Its most significative element was joint
maritime patrols in the Central Mediterranean, to which Italy supplied to Libya six vessels, in
which there would be operating personnel from both countries. These operations covered not only
the control of irregular routes, but also SAR missions, both in Libyan and international waters.
The Protocol also contemplated the possibility of involving the EU in the reinforcement of the

Libyan land and sea borders surveillance capacity, through European financing”>.

The second instrument, the Technical-Operational additional Protocol, of December of 2007,
focused on the operationality of the agreement and on the concrete procedures of the joint patrols’s.
From a financial point of view, the Protocol imposed to Italy a considerable weight, being Italy

responsible for supporting the costs of operation and maintenance of the vessels made available to

"I Meron Ghebreigziabiher Ogbazghi, 'The Italy-Libya Agreements: Controversial Cooperation — Assessing the
Human Rights Violations on Matters of Refugees and Migrants Protection' 13-16 (Master's Dissertation, University
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Libya, as well as any compensation owed to the Italian personnel in the exercise of their functions

and the inherent charges to supplying naval units’’.

However, even though the 2007 Protocols had a more operational nature, they still faced similar
obstacles with regard to their effective implementation. None of the previous measures was
concretely put into practice, mostly because of the lack of collaboration of the Libyan authorities.
This situation can be explained by the fact that the agreements continued to not give an answer to

the colonization’®.

In the point of view of the protection of human rights’ framework, the 2007 Protocols had a
significant gap on the protection of migrants. Both instruments gave more importance to the
control and containment of migration flows to the detriment of the protection of people on the

move.

In conclusion, these first cooperation agreements established a pattern that would characterize
the bilateral relation between Italy and Libya on matter of migration: a logic of externalization and
containment, where Italy looked to transfer to Libya the responsibilities of the migration flow
management, without substantive guarantees of human rights respect. The intention of both
countries was, since the beginning, to prevent and repress irregular immigration, in detriment of

the migrant’s protection and the creation of legal and safe routes to admission in Europe.

2.2. The Treaty on Friendship, Partnership and Cooperation

2.2.1. Historical and Political Context

The bilateral relationship between Italy and Libya is deeply marked by a colonial past, which
had never been formally dealt with. The Italian occupation of Libya lasted from 1911 to 1943,

leaving deep marks on the Libyan population, having been characterized by systematic violence

77 ibid art.3, par.7
8 Ogbazghi, ‘The Italy-Libya Agreements’ (n 71) 13-16
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and grave atrocities, such as the use of chemical weapons, the creation of concentration camps and

the genocide of the Senussi population”.

After Libyan independence in 1951 and the start of Gaddafi’s regime in 1969, the colonial
reparations became a structural element in the relation between the two countries. In this context,
this Treaty was not just an instrument of cooperation in matters of security and migration, but also
an act of reconciliation that allowed both countries to leave behind a hard past and start an

economic relationship®’.

On the Italian side, the motivation to conclude this Treaty was the intensification of the
migration flows coming from Libya, putting Italy under growing pressure, both domestically and
at the European level. Consequently, the need to find a lasting solution for the Mediterranean
border control made Libya an essential partner. Therefore, Berlusconi, at the time Prime Minister
of Italy travelled to Benghazi in August 2008 to sign the Treaty. Additionally, he also gave a public
apology for the colonialism, even though it was vaguely formulated, avoiding the term colonialism

and attenuating the historical weight of Italy’s actions®!.

2.2.2. Structure and Content of the Treaty

The Treaty of Friendship, Partnership and Cooperation, signed in Benghazi on 30 of August of
2008 and ratified in 2009, established the most complete and ambitious instrument concluded
between both countries until that date®?. Unlike the previous instruments that would focus
exclusively on security and migration matters, the Benghazi Treaty looked to establish a long-term
partnership, covering various matters such as economic cooperation, investment, culture, security

and electricity®’.
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In terms of general principles, the Treaty asserted that it respected the sovereign equality of
both countries, the prohibition of threat or use of force and non-interference in domestic matters
of the other party. The text also included a reference to the respect of human rights and fundamental
freedoms, with explicit mention of the UDHR and the UNC®. Even though this reference was
general and without concrete mechanisms for enforcement and control, it represented a

humanitarian dimension that was missing in the previous instruments.

With regard to the cooperation in matters of migration and border control, the article 19° of the
Treaty reestablished what had been established in the 2007 Protocols, setting up the realization of
maritime patrols with joint personnel on vessels provided by Italy®®. This Treaty conferred a more
solid legal base for the joint operations in the Central Mediterranean, legitimizing the Italians in
Libyan waters and creating a bigger operational cooperation. The Treaty also established the

creation of Libya's land border control system, which was being developed by Italian companies®®.

From an institutional point of view, article 14° of the Treaty established two follow-up
committees®’. The first one, the Partnership Committee, operated at the Prime Ministers’ level and
met annually with the objective of adopting the necessary measures for the implementation of the
Treaty. On the other hand, the second one, the Implementation Committee, operated on the
Ministers of Foreign Affairs’ level and had the competencies to summon extraordinary meetings
whenever one of the parties considered that the other party had violated the commitments made®:.

The existence of this second committee suggested a responsibility mechanism.

With regard to financing, the Treaty established distinct obligations for both parties. Italy agreed
to invest five billion dollars over the course of twenty years in the construction of Libyan
infrastructures®®, with the possibility of having funding from the EU for part of the agreed

measures’’. On the other hand, Libya did not assume any concrete financial obligations, but had
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assumed a political and operational counterpart: to guarantee Italy a privileged position in oil

access and to control migration flows heading to Italy®!.

2.2.3. Push-back Operations and its Implications

One of the most immediate and controversial effects of the Benghazi Treaty was the
intensification of the push-back operations of migrants intercepted in the Mediterranean. Based on
Article 19%%, the Italian authorities started to push-back to Libya, or directly to their country of
origin, migrants intercepted at sea by Italian vessels®*. These operations were quickly implemented
after the ratification of the Treaty in 2009, producing immediate effects on the reduction of the

migration flows that arrived to Italy.

Consequently, from 2008 to 2010, the number of irregular arrivals to Italy decreased from
around 37 000 to a little over 400°*. However, this reduction meant that the migrants who were
returned to Libya were in the hands of a detention system without any guarantee of protection of
their fundamental rights, in a country that has not even ratified the 1951 Geneva Convention and

does not have an asylum system®.

A series of concerns were raised by international organizations of human rights about migrants
being pushed-back to Libya and they were brought to the attention of the Italian authorities. The
reports of violence, arbitrary detention and inhuman conditions in detention centers were public
and abundant’®. By proceeding with the push-back operations without an individual evaluation of
each migrant, Italy was exposing them to serious risks of persecution and mistreatment, violating

the principle of non-refoulement®’.

In conclusion, from a human rights point of view, the Benghazi Treaty raised questions

regarding Italy’s responsibility for the violations committed against migrants pushed-back to
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Libya. The knowledge of the detention centers’ conditions and the lack of a mechanism of
individual evaluation before deportations, constitutes an element for analyzing Italy’s international
responsibility. The Benghazi Treaty was not only a cooperation instrument, but also the legal
framework that made possible a systematic practice of human rights violations, with the complicity

of both countries.

2.3. Hirsi Jamaa and Other v. Italy: The Condemnation of Push-Back
Operations

The case of Hirsi Jamaa and Others v. Italy, brought before the ECtHR in 2009, represents a
turning point in the bilateral relationship between Italy and Libya in the matter of migration
management, establishing a judicial precedent that forced Italy to rethink its migration control

strategy and, consequently, led to the conclusion of the Memorandum of Understanding of 2017.

The facts of the case date back to 6 of May of 2009, when three vessels, that were transporting
around two hundred people, were intercepted by Italian military ships approximately thirty-five
nautical miles south of Lampedusa, in the SAR zone under Malta’s responsibility. Among the
people on board of that ship, there were the applicants, eleven Somalians and thirteen Eritreans.
All of them were transferred to the Italian military ships and transported back to Tripoli, where
they were handed over to the Libyan authorities. The applicants claimed that, during the return
trip, the Italian authorities did not communicate to them the true destination, did not take any

measures to identify them and that their personal documents were confiscated®.

On the next day after the operation, the Italian Minister of the Interior publicly declared that the
interceptions of the vessels in high seas and the return of migrants to Libya were the direct
consequence of the entry into force of the 2009 agreement with Libya, presenting the operation as

a significant progress in the fight against irregular migration®”.

After being handed over to Libya, the applicants faced serious violations of their fundamental

rights. Fourteen of the applicants were granted refugee status through the UNHCR office in Tripoli.

% Hirsi Jamaa and Others v Italy App no 27765/09 (ECtHR, 23 February 2012) paras 9-14
% ibid paras 13
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Two of the applicants died of unknown circumstances. The remaining individuals lived in a

precarious condition in Libya, while some were able to relocate to third countries'®.

2.3.1. Legal Issues

This case presented by the ECtHR raised a number of legal questions. The first and most
fundamental question was: could Italy be held accountable, under the ECHR, for the acts
committed in high seas, outside of'its territory? The Italian Government argued that the obligations
to save lives in high seas, imposed by the Montego Bay Convention'®!, did not create itself a
judicial link between the State and the people saved. From the Government’s perspective, the
operation had been conducted within the scope of a humanitarian rescue and not a maritime police
operation. Therefore, the migrants rescued were not under the exclusive control of the Italian

authorities'%%.

The Court rejected this argument. A ship navigating on the high seas is subjected to the
exclusive jurisdiction of the State whose flag it flies'%. Therefore, the Court concluded that the
Applicants were, from the moment they boarded the Italian military ships until they were handed
over to the Libyan authorities, under the continuous and exclusive control of the Italian authorities.
As aresult, the Court held that the facts that originated the alleged violations fell within the Italian
jurisdiction, under the terms of Article 1° of the ECHR!*, so the State could not invoke the

humanitarian nature of the operation to evade its obligations'®.

The second legal question was about the violation of Article 3° of the ECHR !, that forbids
torture and inhuman or degrading treatment. The Applicants claimed that their transfer to Libya
had exposed them to the risk of being submitted to treatments contrary to the ECHR, both in Libya

and in their countries of origin'®’.
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2.3.2. The Violation of the Article 3° of ECHR

In the matter of the risks of mistreatment in Libya, the Court analyzed the general situation of
the migrants in Libya, based on reports from international organizations and NGOs, like UNHCR,
Human Rights Watch and Amnesty International. These reports affirmed that any person who
would enter Libya in an irregular way was considered clandestine, without making any distinction
between irregular migrants and asylum seekers. These people were systematically arrested in
inhuman conditions, with reports of torture, unhygienic conditions and lack of medical care.

Furthermore, migrants were constantly in danger of being deported to their original country '%.

The Court underlined that this situation was widely known and easily verified by multiple
sources, concluding that the Italian authorities knew or should have known that, by returning the
Applicants to Libya, it would expose them to treatment contrary to the ECHR. In this regard, the
Court rejected the Italian Government’s argument that Libya was a safe country for migrants. The
fact that Libya had ratified human rights instruments and that UNHCR has an office in Tripoli is
not sufficient to guarantee adequate protection, since UNHCR’s office was not officially
recognized by the Libyan Government and the refugee status given by UNHCR did not guarantee

effective protection in Libyan territory'®.

The Court also stated that Italy could not evade its responsibility by invoking the obligations
from bilateral agreements with Libya. The State’s responsibilities remain even after the celebration
of agreements subsequent to the ECHR. In addition, the Court considered that the fact that the
Applicants did not expressly formulate an asylum request, does not absolve Italy from its
obligations under article 3 of the ECHR, since it was Italy’s responsibility to verify with Libya if

they were respecting the international obligations in the matter of refugee protection'!’.

Regarding the risk of deportation to Somalia and Eritrea, the Court concluded that the transfer
of the Applicants to Libya would also expose them to treatments contrary to the ECHR. Libya has

108 ibid paras 118, 123, 125
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not ratified the 1951 Geneva Convention'!! and does not have any asylum system, so it does not

offer sufficient guarantees against arbitrary deportation'!?.

2.3.3. The Violation of Article 4° of the ECHR Protocol and Article 13° of ECHR

The Court was also called upon to give its opinion about the applicability of the Article 4° of
ECHR Protocol n°4!'!3, that forbids collective expulsions of foreigners in situations occurring on
the high seas. The Italian Government argued that this article was not applicable because the
Applicants were not found on Italian territory when they were transferred to Libya. The Court
rejected this argument considering that the prohibition of collective expulsions was applicable in
an extraterritorial way, every time a state exercises its jurisdiction in the high seas. Admitting
otherwise would mean that any state could evade its obligations by moving the border control

operations to the high seas'!*.

Furthermore, the Court concluded that the transfer of the Applicants to Libya was operated
without any analysis of the individual’s situation. Also, the personnel on board the ship were
neither trained to conduct interviews nor were assisted by interpreters and legal advisors. This was
sufficient for the Court to conclude that this operation assumed a collective character, thereby

violating article 4° of the Protocol 4'°.

The Court also declared the violation of Article 13° of ECHR, that guarantees the right to an
effective remedy!'S. The Applicants would have been deprived of any possibility to challenge the
return to Libya, since they were not given information about the procedures to follow to avoid

repatriation or any mechanisms on the ship that would allow them to do so'!”.
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2.3.4. Impact and relevance for the Analysis of the Italian Responsibility

This decision had an important impact on the Italian and European migration policy, by
establishing that States cannot realize push-back operations without respecting the fundamental
guarantees of migrants’ protection, regardless of the place where these operations occur. Italy’s
condemnation by the ECtHR had, as an immediate consequence, the impossibility to continue to
realize direct push-backs in high seas, forcing the Italian authorities to change their migration

control strategy.

It is in this context that the MoU of 2017 between Italy and Libya acquires its relevance. Italy’s
condemnation by the ECHR had, as an immediate consequence, the impossibility to continue to
carry out direct push-backs on the high seas, forcing the Italian authorities to change their
migration control strategy: to delegate the interception and hand back operations to the LCG, by

funding, equipping and training in this matter!!%.

2.4. Memorandum of Understanding of 2017

2.4.1. From the Hirsi Jamaa Case to the Memorandum: A new Externalization
Strategy

Italy’s condemnation by the ECtHR did not put an end to the bilateral cooperation with Libya
in migration matters. On the contrary, it forced the Italian authorities to reconfigure the cooperation
in a way to reach the same goals'!?. The fall of the Gaddafi’s regime in 2011 and the following

120 made all of the instruments previously signed by both parties

collapse of the Libyan State
completely irrelevant, leaving Italy without a stable partner to control the migration flows. The
political fragmentation of Libya became significantly more complicated for Italy to try to establish

an efficient cooperation.

18 Memorandum of Understanding on Development Cooperation, Illegal Immigration, Human Trafficking and
Reinforcement of Border Security between Italy and Libya (signed 2 February 2017, entered into force 2 February
2017)
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It was in this context of instability that the so-called migration crisis of 2015 intensified political
pressure upon the European Governments. The increase in irregular arrivals to the Italian coast,
combined with the European political environment increasingly hostile to immigrants, created the
conditions to adopt urgent measures'?!. The solution found by Italy was the conclusion of a new
agreement with the GNA of Tripoli, the only Libyan government internationally recognized, even

if its effective control on Libyan territory was, and still is, very limited ',

The agreement established a new strategy: instead of directly operating the interception and
hand over operations condemned by the ECtHR, Italy opted to fund, equip and train the LCG so
that they could execute such operations. This strategy allowed Italy to step away from the
operation, avoiding the legal bond that the ECtHR had identified as determinant for their

responsibility, while still exercising a determinant influence on the results of the operations'%3.

2.4.2. Legal Form and Nature of the MoU

The “Memorandum of Understanding on cooperation in development sector, to combat illegal
immigration, human trafficking and contraband and on reinforcing the border security between”!2*
the Libyan State and the Italian State, was signed in Rome on February 2™ of 2017, by the
respective Prime-Ministers. The choice of legal form of the agreement was not accidental: by
opting for a Memorandum of Understanding instead of a formal international treaty, the Italian
Government avoided the constitutional demand of parliamentary approval established in Article
80° of the Italian Constitution!?, that establishes the intervention of the Parliament in the

ratification of international agreements of political nature or that imply new costs.

The MoU is an instrument of soft law, which means it is an agreement that, because of its
simplified form, it is not legally binding, but can produce practical effects of great relevance. This

qualification has important consequences: on one hand, it facilitates its adoption, dismissing any
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libya-memorandum-of-understanding-the-baseline-of-a-policy-approach-aimed-at-closing-all-doors-to-europe/»
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control from the legislative power; on the other hand, it makes it difficult to control its application

judicially and politically, both at a national and international level'?°.

The fragility of the legal bases of the agreements was then confirmed by the Trapani Court, that
concluded that the MoU was ineffective because it didn’t follow the ordinary legislative procedure.
Additionally, the agreement was celebrated with just the GNA of Tripoli, that does not control all
Libya, which raises questions about its applicability to the Libyan regions that are controlled by

other authorities'?’.

2.4.3. Structure and Content of the MoU

The MoU consists of a preamble and eight articles, drafted in a generic and imprecise language
that, as many authors underline, confers on the instrument a degree of vagueness that compromises
its effectiveness'?®. The preamble affirms the main goals of the cooperation: stabilization of the
Libyan State, fight against human trafficking, cooperation in terrorism matters and prevention of
deaths in the Mediterranean'?’. The formulation of these objectives suggests a humanitarian

concern that, as we will see, does not align with the provisions of the agreement.

The agreement systematically uses expressions such as “illegal migrants” and “illegal
immigration”, without once mentioning the terms “refugee” and “asylum seeker”. This option of
terminology may not be incidental: by categorizing all migrants as illegal, the agreement implicitly
disregards the existence of people entitled to international protection, legitimizing the return of

migrants to Libya without any individual evaluation'°

. Human rights are mentioned only once, in
article 5°, in a generic formulation that refers to the international obligations that both countries

are bound to, without providing any concrete guarantee or control mechanisms'!.

Article 1 establishes Italy’s responsibilities to better support Libyan institutions responsible for

fighting against irregular migration. Italy undertakes to give technical and technological support

126 Reviglio della Veneria, ‘Externalizing Migration Management through Soft Law’ (n 69) 4
127 ibid 4
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to the LCG, as well as funding development programs for regions in development affected by
migration flows'32. Furthermore, Article 2 establishes the rehabilitation and construction of
detention centers for migrants in Libya, under the exclusive control of the Libyan Minister of

Interior'33.

Article 3° institutes a mixed committee, composed of representatives from both parties, to
identify the priorities of the action of the agreement and mechanisms of financing!**. In practice,
this committee has proven largely ineffective: even though there are various complaints of
violations of human rights in the Libyan detention centers and complaints about the LCG behavior
during the SAR operations, the Italian Government never formally asked for clarifications to the

Libyan Government regarding the compliance with the provisions of the agreement ',

Article 4° establishes that the Italian funding for the initiatives in the MoU will not entail
additional costs for the Italian State’s budget, resorting instead to the already allocated funds and

also the funds made available by the EU'°.

Finally, article 8°, that regulates the validity and renewal of this agreement, deserves some
attention. The MoU was concluded with an initial period of three years, with automatic renovation
for the same period, except for complaints from one of the parties, with three months’ notice'*’.
This renovation clause has allowed the continuation of the agreement without any renegotiation:
the MoU was automatically renewed in 2020, 2022 and in 2025 without any proposals to change

it from Italy!3®.

2.4.4. Analysis of MoU

The MoU of 2017 has some structural problems that compromise its compliance with
international law and human rights. Firstly, the agreement was concluded with a government that

does not have effective control over all Libyan territory, which significantly limits its applicability
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and effectiveness. The political fragmentation of Libya implies that a big part of the migration

flows is controlled by militias and non-state actors that operate outside of the authority of GNA '3’

Secondly, the agreement does not offer any concrete guarantee for the respect of migrants’
rights. The generic reference in article 5° to the international obligations of both parties'*® is
insufficient in a context where Libya did not ratify the 1951 Geneva Convention'#!, does not have
an asylum system'*? and is regularly pointed to international organizations as a non-safe country

for migrants '+

. Moreover, the fact that the agreement attributes to the Libyan Minister of Interior
the exclusive control over the detention centers, explicitly excluding the intervention of
international organizations or NGOs is particularly concerning given the reported conditions in

these centers.

Thirdly, the option for the simplified form of soft law, with the consequent exclusion of

parliamentary control, compromises the transparency of the agreement.

In conclusion, by delegating to the Libyan authorities the operational responsibility for
controlling migration flows, Italy continues to fund, equip and train these authorities, keeping a
determinant influence on the results of the operations without assuming any responsibility for its

consequences.

2.5. Operational Cooperation

2.5.1. Financial Support

The MoU of 2017 included concrete operational measures that substantially transformed the

reality of the migration control operations in the Central Mediterranean.
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First of all, the financial support provided by Italy was one of its determining elements. Italy
allocated 22 million euros to Libya between 2017 and 2020 to support the LCG, also making
available technical personnel to support Libyan authorities'**. Additionally, Italy pays 10.5 million
euros each year to finance international missions supporting the LCG'#. The Italian funds were
canalized by the Missions Decree, a legal instrument in which the Italian Government authorizes

and funds the international military commitments'*6.

Furthermore, the EU also helped fund this agreement. Between 2015 and 2021, under the EU
Trust Found for Africa, 465 million euros were allocated to Libya'#’. In addition, it committed to
making available an additional 65 million euros for the period between 2017 and 2027 under the
International Neighborhood, Development and Cooperation instruments'*®, In 2017, EU approved

a program of 57 million euros'®

through the Support to Integrated Border and Migration
Management in Libya’ (IBM) program'>°, specifically to reinforce the capacities of the Libyan

border control.

However, there is a problem regarding the lack of transparency about the concrete use of these
funds. The Italian authorities classified information relating to the activities carried out within the
framework of cooperation with Libya as activities “highly sensitive” to stop questions about the

destination of the funds'>'.
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2.5.2. Equipment and Training of the Libyan Coast Guard

Besides the financial support, Italy also provided material and training support to the LCG. In
May of 2017, just three months after signing the MoU, Italy handed over four quick patrol vessels
to the LCG, enabling them to conduct SAR operations in a more efficient way'*2. For the following
year, the support increased: Italy handed over 12 ships that belonged to the Guarda di Finanza and
to the Italian Coast Guard'>?, as well as 20 vessels built specifically for this purpose under the IMB

program'4,

The training of the LCG was developed under the Sophia Operation'*, the EU naval mission
launched in 2015 to fight migrant trafficking in the Central Mediterranean. In 2016, they included
in the same mission the objective to train the LCG and the navy'>®. The training covered maritime

law, human rights, gender awareness and SAR operations'”’.

The mission MIASIT also had an important role in supporting the Libyan authorities, giving
consulting, mentoring and training activities for Libyan security forces employed in controlling
irregular immigration routes, as well as healthcare assistance and support!>®. In July 2017, the
Operation Sophia was also delegated to monitor the efficiency of the LCG and the navy, in an

attempt to guarantee compliance with the human rights standards'*”.

The reports from NGOs that operated in the Central Mediterranean during that period revealed
a concern for the behavior of the LCG. There were documented episodes of violations of human
rights during the LCG SAR operations, including the use of violence against migrants and

obstruction of NGOs’ SAR operations'®®. In an incident in November 2017, a LCG vessel
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interfered with the SAR of the NGO Sea-Watch, causing the death of several people. The LCG
vessel in this case had been handed over by Italy'¢!. These episodes raise questions about the

effectiveness of the human rights training under this cooperation.

2.5.3. Libyan SAR Zones

Another operational development arising from the MoU was the establishment of a SAR zone
under the exclusive control of Libya. The IMO recognized a Libyan SAR zone that extends from
the Libyan coast to vast areas of the Central Mediterranean'®2. This recognition was interpreted as
a result of pressure from Italy and the EU, which constituted a decisive role in the transference of

responsibility for the SAR operations to the Libyan authorities'®>.

In 2018, Libya took over the operational control of their SAR zone, with the MRCC!®*
coordinating the operations in this area. The practical consequences of this transfer were
immediate: the NGOs that operated in the Central Mediterranean were progressively removed
from Libyan territorial waters by the LCG, who claimed an exclusive control over the SAR
operations even beyond their territorial waters. The MRCC of Rome, that used to coordinate the
SAR operations in all Central Mediterranean, started to share information about vessels in
difficulty with Libyan authorities, instructing NGOs to wait before intervening, so that they would
allow the LCG to act first'®®. This alteration had consequences for the migrants rescued: “before
the delegation of SAR activities to Libya, migrants rescued by Italian authorities or by
humanitarian NGOs would be brought to Italy, after the delegation of SAR activities to the LCG,

migrants rescued by the LCG would be brought back to Libya.”!®.
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However, an investigation revealed that the probability of a shipwreck in the zones under the
responsibility of the LCG significantly increased after the signing of the MoU. Estimates point to
an eightfold increase in the probability of occurring a mortal event in the areas less than 120 km
from Tripoli'®’. These data suggest that the externalization of the SAR operations to an authority
with limit operational capacity and violent documented behaviors has deadly consequences for the

migrants that try to cross the Central Mediterranean.

2.5.4. Cooperation with Tribes and Militias

In March 2017, the Italian Minister of Interior signed a peace agreement with 60 tribal chiefs
from South Libya'®, committing to fund the activities developed by these tribes to prevent the

irregular crossing of migrants on the borders with Niger, Chad and Algeria'¢’

. This agreement with
non-state actors reveals that the Italian authorities knew that the GNA did not control the migration

routes in the south of the country.

However, the problem is that these tribes are, in a lot of cases, the same entity directly
responsible for the human trafficking routes that the agreement aims to fight. By financing these
tribes, Italy reinforces the power and resources of the same networks that fuel human trafficking

in that area'’’.

Additionally, it was also documented a complicity between the LCG and the human trafficking
networks. Reports from international organizations and journalists reveal that traffickers who
would pay an agreed amount to the LCG would be escorted to international waters by Libyan

vessels, being the vessels marked with symbols that signaled the previous payment!’!.
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3. International Legal Framework

The analysis of Italy’s international responsibility for human rights’ violations and for the
trafficking risks that Nigerian women are exposed to in the context of the MoU of 2017,
presupposes a previous identification of the legal framework that establishes the obligations of
Italy in this matter. The following chapter aims to systematize the main international and European

law instruments relevant for this analysis, identifying the concrete obligations that arise from them.

Before proceeding, it is important to clarify what constitutes human rights’ violations in a
technical-legal sense of the term. Human rights are a set of norms that establish the minimum
limits of treatment to which any individual is entitled, simply because of their human condition,
independently of their nationality, legal status or any other individual characteristic'’?. In
international law, human rights are obligations legally binding that States accept by becoming
parties to international treaties'’®. The doctrine distinguishes three types of obligations regarding
human rights: the obligation to respect, obligation to protect and obligation to fulfill. The
obligation to respect imposes on the State not to interfere with the exercise of individual’s
fundamental rights. The obligation to protect demands that the State takes measures to prevent
third parties from interfering with these rights. Lastly, the obligation to fulfill imposes on the State

a positive action to create the conditions necessary for the effective exercise of these rights'”*.

Consequently, a human rights’ violation occurs when a State does not comply with one or more
of these three obligations in relation to an individual or a group of individuals that are under its

jurisdiction!”.

However, it is important to underline that not all restrictions on a right constitute a violation.

International human rights law accepts that certain rights can be subjected to limitations, provided

72 James Nickel, 'Human Rights' in Edward Zalta (ed), Stanford Encyclopedia of Philosophy (2023)
«https://plato.stanford.edu/entries/rights-human/» accessed 5 May 2026.

173 United Nations Office of the High Commissioner for Human Rights, 'International Human Rights Law'
(OHCHR) «https://www.ohchr.org/en/instruments-and-mechanisms/international-human-rights-law» accessed 5 May
2026

74 ibid

75 Raoul Wallenberg Institute, 'International Human Rights Law' (RWI, 13 January 2023)
«https://rwi.lu.se/human-rights-law/» accessed 5 May 2026.

46



that these limitations are stipulated by law, aim at a legitimate objective and are proportional to

that objective!”®

. Nevertheless, some rights, such as the prohibition of torture and inhuman or
degrading treatment, are absolute rights, meaning that they do not admit any limitation or

derogation, independently of the circumstances'”’.

The legal framework relevant to this analysis consists of two groups of instruments:
international instruments, adopted within the scope of the UN and European instruments, adopted
under the EU and the CoE. These two groups of instruments complete and reinforce each other,
establishing rather a comprehensive system for the protection of human rights, to which Italy is

bound to.

Finally, this chapter will also analyze the principle of non-refoulement and the obligations

arising from the law of the sea.

3.1. International Human Rights Instruments

In the context of the present thesis, four international instruments assume particular importance:
the UDHR, the ICCPR, CAT and CEDAW. Each one of these instruments establishes obligations

that are directly relevant to the analysis of Italy’s responsibility under the cooperation with Libya.

3.1.1. Universal Declaration of Human Rights

Adopted by the General Assembly of the United Nations on December 10 of 1948, the UDHR
constitutes the normative foundation of the international system of human rights'’8. Although it is
not legally binding, the UDHR has acquired over time a legal status of great relevance in

international law. The dominant doctrine considers that a lot of its provisions have attained the

176 Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217A(III) art 29(2)
"7ECHR (n 97) art 15 (2)
78 UDHR (n 176)
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status of customary international law norms, binding to all states, independently of their formal

accession to the instrument'”’.

For this analysis, it stands out the following provisions of the UDHR: article 3°, that guarantees
the right to life, liberty and security of person; article 5°, that prohibits torture and cruel, inhuman
or degrading treatment or punishment; article 9°, that prohibits arbitrary arrest; article 13° that
recognizes the right to freedom of movement and residence; and article 14, that established the
right to asylum'®°. The last provision is especially important for this analysis, since the detention
system in Libya, by failing to distinguish between irregular migrants and asylum seekers, deprives

them of the exercise of the right to asylum.

Lastly, the specific relevance of the UDHR stems from the fact that both the Treaty of Benghazi
and the MoU of 2017 make reference to the respect of the principles enshrined in the Declaration.
This reference, even though it is general and lacks monitoring mechanisms, implies that both
parties have formally recognized the UDHR norms as a reference for their cooperation. Therefore,

violations of these provisions are legally significant for the analysis of Italy’s responsibility.

3.1.2. International Covenant on Civil and Political Rights

The ICCPR, adopted in 1966 and in force since 1976, is the main instrument for the protection
of civil and political rights. Ratified by Italy and Libya, the ICCPR establishes legally binding

obligations for both countries in matters of protection of fundamental rights'8!.

Article 2° establishes that every Member State commits to respect and guarantee the rights
recognized in the Covenant to all individuals within their territory and under their jurisdiction'®?.
This formulation, according to the General Comment n. ° 31, has extraterritorial reach whenever a

state exercises effective control over individuals outside their territory'%3.

7° Hurst Hannum, 'The Status of the Universal Declaration of Human Rights in National and International Law'
(1996) 25 Georgia Journal of International and Comparative Law 317-351
«https://digitalcommons.law.uga.edu/gjicl/vol25/iss1/13/» accessed 7 May 2026.

"80OUDHR (n 176) arts 3, 5,9, 13, 14

181 [CCPR (n 65)

182 ibid art 2

83 UN Human Rights Committee, 'General Comment No 31' (2004) UN Doc CCPR/C/21/Rev.1/Add.13 para 10
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The ICCPR provisions with most relevance for the analysis are article 7°, that prohibits torture
and cruel, inhuman or degrading treatment or punishment; article 9°, that guarantees the right to
liberty and security of persons and includes the prohibition of arbitrary arrest; article 12°, that
recognizes the right to freedom of movement; and article 13°, that establishes procedural
guarantees in the context of expulsion of individuals, demanding an individual decision and the

possibility to challenge it!4.

3.1.3. Convention against Torture

The CAT, adopted in 1984 and entered into force in 1987, is the international instrument more
specific in matters of torture and protection against inhuman treatment. It was ratified by both Italy
and Libya. The CAT establishes a comprehensive set of obligations for Member States, which
range from the criminalization of torture to the prohibition of returning people to countries where

they might be subjected to torture or inhuman treatment'83,

Article 1° of CAT provides a definition of torture, which include “any act by which severe pain
or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as
obtaining from him or a third person information or a confession, punishing him for an act he or a
third person has committed or is suspected of having committed, or intimidating or coercing him
or a third person, or for any reason based on discrimination of any kind, when such pain or
suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public
official or other person acting in an official capacity. It does not include pain or suffering arising
only from, inherent in or incidental to lawful sanctions.”'®. This definition is relevant for the
analysis of the conditions documented in Libyan detention centers, where there have been reports

of acts that fit in this definition.

Article 3° is particularly important because it prohibits the return of any person to a country

where there are substantial reasons to believe that this person might be in danger of being subjected

18 JCCPR (n 65) arts 7,9,12,13
185 CAT (n 64)
186 ibid art 1
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to torture or inhuman treatment!®’. This provision is absolute and does not allow any exception,

independently of the circumstances or bilateral cooperation that a state might have '*®,

Another important provision is article 16° that establishes that CAT not only prohibits torture,
but also “acts of cruel, inhuman or degrading treatment or punishment which do not amount to
torture as defined in article I”'*°. This provision is equally important to analyze the conditions in
Libyan detention centers, where a lot of the violations documented might not amount to torture,
but constitute inhuman or degrading treatment, such as overcrowding, degrading hygienic

conditions and lack of medical care.

3.1.4. Convention on the Elimination of All Forms of Discrimination against

Women

CEDAW was adopted in 1979 and is in force since 1981, being the main international
instrument for the protection of women’s rights. Ratified by Italy and Libya, CEDAW establishes
specific obligations for both states in matters of the fight against discrimination and violence

against women, including trafficking of women and sexual exploitation'®.

Article 6° of CEDAW establishes an obligation for Member States to adopt all adequate
measures, including legislative measures, to combat women trafficking and exploitation of women
prostitution'®!. This provision not only imposes on the states not to participate or facilitate
trafficking, but also imposes a positive obligation to adopt measures to prevent and protect. In the
General Recommendation n. ° 38 of 2020, the CEDAW Committee clarified that this obligation to
adopt measures extends to policies of migration management of the States, which should not

expose migrant women to increased risks of trafficking!'®?. This recommendation is particularly

'87 ibid art 3

88 UN Committee against Torture, 'General Comment No 4 on the Implementation of Article 3 of the Convention
in the Context of Article 22' (2017) UN Doc CAT/C/GC/4 para 9

89 CAT (n 64) art 16

%0 Convention on the Elimination of All Forms of Discrimination against Women (opened for signature 18
December 1979, entered into force 3 September 1981) 1249 UNTS 13 (CEDAW)

91 ibid art 6

192 UN Committee on the Elimination of Discrimination against Women, 'General Recommendation No 38 on
Trafficking in Women and Girls in the Context of Global Migration' (2020) UN Doc CEDAW/C/GC/38 para 24
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relevant since it addresses the intersection between policies of externalization of migration

management and the risks of trafficking for women.

In conclusion, these four instruments establish a normative framework that binds Italy to a
group of obligations in matters of protection of migrant’s human rights. These obligations are
applicable not only in Italian territory, but, in some circumstances, to actions of Italy outside its

territory, which may include the support to the Libyan authorities under the MoU of 2017.

3.2. European Human Rights Instruments

At the European level, two instruments are relevant to the analysis of Italy’s responsibility: the
ECHR, adopted within the CoE, and the Charter of Fundamental Rights of the European Union.
Although these instruments have different origins and application mechanisms, they complete each
other and establish a regional system for the protection of fundamental rights, to which Italy is

bound.

In article 3° of ECHR, there is established an absolute prohibition of torture and inhuman or
degrading treatment!®. It was also this provision, as we saw previously, that constituted the legal
basis for the condemnation of Italy in the case Hirsi Jamaa'®*. The ECtHR developed a
consolidated jurisprudence according to which article 3° imposes on States a non-return obligation
every time there are substantial reasons to believe that an individual is at risk of being subjected

to torture or ill-treatment in the country of destination'®®

. Another very important provision is
article 4° that prohibits slavery, servitude and forced labor!®. In the case Rantsev v. Cyprus and
Russia, the ECtHR clarified that trafficking of persons is included in this article 4° ECHR'’.

Furthermore, article 4° of the Protocol n°4 prohibits collective expulsions'®®, article 5° of ECHR

19 ECHR (n 97) art 3

194 Hirsi Jamaa (n 98) paras 136-138

195 Soering v United Kingdom App no 14038/88 (ECtHR, 7 July 1989) para 88-91; Chahal v United Kingdom App
no 22414/93 (ECtHR, 15 November 1996) para 80; Saadi v Italy App no 37201/06 (ECtHR, 28 February 2008) para
125.

" ECHR (n 97) art 4

97 Rantsev v Cyprus and Russia App no 25965/04 (ECtHR, 7 January 2010) para 282

198 Protocol No 4 (n 113) art 4
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establishes the right to liberty and security and article 13° of ECHR guarantees the right to an

effective remedy'®’.

The Charter of Fundamental Rights of the EU entered into force with the Lisbon Treaty in 2009,
reinforcing Italy’s obligations as a Member State?*’. Article 19° prohibits collective expulsions and
establishes that no one can be “removed, expelled or extradited to a State where there is a serious
risk that he or she would be subjected to the death penalty, torture or other inhuman or degrading
treatment or punishment”?’!. Additionally, article 5° prohibits slavery and forced labor and article
18° guarantees the right to asylum in accordance with the Geneva Convention, imposing on Italy
an obligation to guarantee mechanisms that do not deprive asylum seekers from access to

international protection procedures?®.

3.3. Principle of non-Refoulement

The principle of non-refoulement is the pillar of the international system for the protection of
refugees and asylum seekers. Enshrined in article 33°, n. ° 1 of the Geneva Convention of 1951,
this principle prohibits the States from expelling or returning a refugee to a territory “where his
life or freedom would be threatened on account of his race, religion, nationality, membership of a
particular social group or political opinion”?%. The refugee status exists independently of its formal
recognition by the State, which implies that the protection provided by the principle of non-
refoulement applies even before any administrative or judicial decision on the status of the

person?*,

Under the Geneva Convention, article 33° technically applies only to refugees. However, under
article 3° of ECHR and article 3° of the CAT, there is no distinction between migrant and refugee:
these provisions are applied to any person that is at risk of being subjected to torture or ill-treatment

or punishment in the country of destination?®>. The ECtHR has confirmed this in the case Hirsi

"9 ECHR (n 97) arts 5, 13

200 Charter of Fundamental Rights of the European Union [2000] OJ C364/1
201 ibid art 19

202 jbid arts 5,18

203 Refugee Convention (n 111) art 33(1)

204 ibid art 33(1)

205 ECHR (n 97) art 3; CAT (n 64) art 3
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Jamaa, where it expressly affirmed that article 3° of the ECHR applies to all intercepted migrants,
without necessity to previously determine their status?’’. This interpretation of article 3° of the
ECHR by the ECtHR is relevant for this discussion: Nigerian women intercepted in the Central
Mediterranean may not be formally recognized as refugees, but, under article 3° of ECHR and
CAT?", that is irrelevant, since they might be at real risk of being subjected to torture of ill-

treatment in Libya.

The scope of protection of this principle has been progressively extended. This principle was
also recognized in other international instruments, specifically article 3°, n. ° 1 of CAT?%, article
16°, n°1 of the ICPPED??, article 22°, n°8 of the American Convention of Human Rights210 and
article 19°, n. °2 of the EU Charter of Fundamental Rights?!!,

The dominant doctrine and States’ practice recognize this principle as having reached the status
of customary international law, binding all States, independently of their accession to the Geneva
Convention?!2. Furthermore, this principle has also been progressively recognized as a ius cogens
norm, non-derogable by any other international law provision. The UNHCR?!? recognized the
customary character of this principle, and in an advisory opinion of 2007, it affirms that non-

refoulement is applicable extraterritorially?'*,

Nevertheless, the principle admits exceptions, provided for in article 33°, n. © 2 of the Geneva

Convention, that allows a State not to apply the non-refoulement protection when a refugee

215

constitutes a threat to the countries’ security or has been convicted for a serious crime”'°. However,
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219 American Convention on Human Rights (opened for signature 22 November 1969, entered into force 18 July
1978) 1144 UNTS 123 (ACHR) art 22(8)
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Opinion' in Erika Feller, Volker Tiirk and Frances Nicholson (eds), Refugee Protection in International Law
(Cambridge University Press 2003) 149.
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these exceptions are subject to a restrictive interpretation and are not applicable in any case where

an individual is at risk of being subjected to torture or ill-treatment?'6.

The concrete application of the principle implies an evaluation of whether there is a real risk of
being persecuted or ill-treatment upon removal which means more than a mere possibility, but
does not require the harm to be highly probable or more likely than not?!’. The burden of this
assessment is shared between the asylum seeker and the State: the claimant has to demonstrate
their personal circumstances, while the State has to verify the general conditions in the country of

return®'®,

Finally, it is also important to mention the indirect non-refoulement, according to which a State
violates this principle when it returns an individual to a country that, in turn, might return that
individual to a third country where they might be at risk of persecution or ill-treatment. This
dimension of this principle was established by the ECtHR, namely in the cases T.I, v. United
Kingdom?!® and M.S.S. v. Belgium and Greece??’. This form of non-refoulement can be applicable
to the context of returns to Libya, since there is a documented risk of arbitrary repatriation of

migrants by the Libyan authorities to their countries of origin.

3.4. Law of the Sea and Obligation to Rescue

The law of the sea establishes specific obligations relevant to the analysis of the SAR operations
in the Central Mediterranean. The United Nations Convention on the Law of the Sea of 1982
imposes on all States the obligation to give assistance to any person in danger at sea, independently

of their nationality or status??!. The International Convention on Maritime Search and Rescue of

216 Chahal (n 195) para 80; Saadi (n 195) para 138;

217 Sivarajah and Others v United Kingdom App no 13163/87 (ECtHR, 30 October 1991) para 111

218 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status (UNHCR 2019) UN Doc
HCR/1P/4/ENG/REV.4 para 196 «https://www.refworld.org/policy/legalguidance/unhcr/2019/en/123881» accessed
11 May 2026.

29 TT v United Kingdom App no 43844/98 (ECtHR, 7 March 2000) (Admissibility Decision)
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1979?22, complemented by the IMO guidelines??®, develops this obligation, establishing that the

survivors rescued at sea must be disembarked in a place of safety as quickly as possible.

The concept of safe place is crucial for this analysis. Under the IMO guidelines, a place of
safety is a place where the SAR operations are considered finished and where the security and

d?**. However, Libya does not satisfy this requirement:

basic necessities of the survivors are satisfie
multiple international organizations have classified Libya as a non-safe country for migrants, given
the arbitrary detention system, the inhuman conditions of the detention centers and the lack of a
functional asylum system. The delegations of the SAR operations to the LCG, with the consequent
disembark of migrants in Libya, is incompatible with the obligations to disembark in a place of

safety established by the law of the sea®?’.

The attribution to Libya of a SAR zone recognized by the OMI in 201822 does not change this
conclusion. The responsibility for the coordination of the SAR operations in a given area, does not
imply that the responsible state satisfies the criteria of a safe place to disembark®?’. On the contrary,
as the UNHCR clarified, the obligation to disembark in a place of safety must be interpreted under
the principle of non-refoulement, which means that a state cannot fulfill its rescue obligation by

disembarking in a country where there is a risk of persecution or ill-treatment?*®,

These obligations, under the law of the sea, are articulated with the principle of non-refoulement
and with the rest of the international obligations that Italy is bound to. Consequently, this can raise
some questions about the compatibility of the externalization policies with the applicable

framework.
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228 IMO, Guidelines on the Treatment of Persons Rescued at Sea (IMO Resolution MSC.167(78), 20 May 2004)
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3.5. International Anti-Trafficking Instruments

The international framework to fight human trafficking has evolved from an approach
essentially focused on criminalization to a perspective more focused on the victim’s human rights,

including the positive obligations of States to identify, protect and assist the victims.

The Palermo Protocol of 2000°%°, adopted as a complement to the United Nations Convention
Against Transnational Organized Crime?*° and ratified by Italy on August 2006%*!, was the first
international instrument to give an accepted definition of trafficking in persons. Its article 3° a)
defines trafficking with three elements: the action (recruitment, transportation, transfer, harboring
or receipt of persons), the means (threat or use of force, coercion, abduction, fraud, deception,
abuse of power or of position of vulnerability or of the giving or receiving of payments or benefits
to achieve the consent of a person having control over another person) and the purpose (sexual

exploitation, forced labor, slavery, servitude or removal of organs)?*2,

It is also relevant to underline that in its article 3°, paragraph b), it is established that the consent
of the victim is irrelevant when any of the means of the paragraph a) is being used. This means
that although the victims had, initially, consented, that does not deprive them from the protection
that this Protocol offers, insofar as that consent was obtained through deceptive means or through
abuse of vulnerability?**. Furthermore, in the case of children, the paragraph c) establishes that the
use of any of the means referred to above is not a requirement for the situation to be considered

trafficking®**,

With regard to the obligation to protect the victims, the Palermo protocol establishes, in its
article 6°, a set of minimum measures that the States should adopt, including providing information

about relevant legal and administrative procedures, legal assistance, access to appropriate housing,

229 Palermo Protocol (n 10)

230 United Nations Convention against Transnational Organized Crime (opened for signature 15 November 2000,
entered into force 29 September 2003) 2225 UNTS 209 (UNTOC).

231 United Nations Treaty Collection, 'Protocol against the Smuggling of Migrants by Land, Sea and Air,
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medical support and employment and training opportunities?*®. The article 7° gives the possibility
to the States to grant authorization to temporary or permanent residence to the victims of
trafficking, given the risks that they would have to go through by returning to their country of

origin®*°,

The Council of Europe Convention on Action against Trafficking in Human Beings, adopted in
2005 and entered into force in 2008, represents a significant advance compared to the Palermo
Protocol, explicating and developing the States’ obligations in matters of protection of the
victims?®’. Ratified by Italy in 2010?38, the Convention adopts a definition of trafficking that is

substantially similar to that in the Palermo Protocol?*.

Firstly, the article 10° of the Convention establishes an obligation to identify the victims of
trafficking, demanding that the states adopt measures to identify the victims among the people who
are in situations of vulnerability, including irregular migrants?®’. Additionally, article 13°
establishes a recovery and reflection period of at least 30 days, during which the person identified
as a potential victim of trafficking cannot be expelled from the territory of the state and has the
right to assistance and protection. This period has the goal to allow the victim to recover and make
an informed decision about the possibility to cooperate with the authorities?*!. Furthermore, article
14° establishes the obligation to issue renewable residency permit to the victims of trafficking
every time the victim’s permanence is necessary to cooperate with the authorities or because of
their personal situation®*?. Finally, article 26° establishes the non-punishment principle, affirming
that the states should predict the possibility of not punishing the victims of trafficking for their

participation in illegal activities due to their trafficking situation*.
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Additionally, this Convention differs from the Palermo protocol because of the creation of a
monitoring mechanism: GRETA. Established in article 36° of the Convention?**, GRETA is
composed by independent experts, elected based on their technical competences, with the objective
to evaluate the implementation of the Convention by the Member States through periodic
evaluations. For this purpose, GRETA may request information from States, conduct country visits
and receive input from the civil society, subsequently preparing reports with conclusions and
recommendations addressed to each State?*. These reports are then sent to the Committee of the

Parties?*S, who can urge States to adopt concrete implementing measures?*’.

3.6. European Union Anti-Trafficking Instruments

In the EU, the main instrument to fight human trafficking is the Directive 2011/36/EU of the

228 related to

European Parliament and Council, amended by the EU Directive 2024/171
prevention and fight against trafficking in persons and protection of victims®*. Adopted in 2011
and implemented in the Italian legal system?°, the Directive has an approach that combines

criminalization of trafficking with the protection of victims and prevention of trafficking.

The Directive adopts in its article 2° a definition of trafficking aligned with the Palermo
Protocol, but included a reference to begging and exploitation of criminal activities as a way of
exploitation. The definition was subsequently expanded by Directive 2024/1712 to include
surrogacy, forced marriage and illegal adoption as forms of exploitation®!. It also includes a
definition of position of vulnerability and establishes that, in the case of a child, there is no need

for any means mentioned in the paragraph 1 to be considered trafficking?.

The article 11° of the Directive establishes measures of assistance and support to victims of

trafficking, including appropriate accommodation, medical assistance, including psychological
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24 ibid art 38

246 ibid art 37

247 ibid art 38 (7)

248 Directive (EU) 2024/1712 (n 13)

24 Directive 2011/36/EU (n 12)

20 Decreto Legislativo 4 marzo 2014, n 24 'Attuazione della direttiva 2011/36/UE' (Italia)
21 Directive (EU) 2024/1712 (n 13) art 1

252 Directive 2011/36/EU (n 12) art 2

58



support, translation and interpreter, counseling and information and legal representation. These
measures of assistance and support should be available before, during and after a sufficient time
after the conclusion of the criminal procedures. Furthermore, these measures cannot be a condition

for the victims to cooperate in the criminal investigation, prosecution or trial?>,

The article 12° establishes procedural guarantees for the victims in criminal procedures,
including the right to free legal counselling and representation, the right of protection before and

during the investigation and legal procedures>>*

. Moreover, article 13° establishes dispositions for
child victims of trafficking, granting reinforced protection measures that take into account the best

interests of the child®>.

Finally, article 18° establishes prevention measures, demanding that the States adopt adequate
measures to discourage and reduce the demand that fuels trafficking, including education and
training?>®. Additionally, following the amendment introduced by Directive 2024/1712, paragraph
4 requires all member states to criminalize the use of services which are object to exploitation of

trafficking victims>>’.

Furthermore, the Directive 2004/81/EC?%8, in relation to the residence permit granted to the
nationals of third countries that are victims of human trafficking, constitutes a complementary
instrument for the present analysis. This Directive establishes a mechanism of protection of victims
of trafficking that cooperate with the authorities, anticipating the concession of a renewable
temporary residence permit that allows them to stay in the territory of the state’>. The Directive
also establishes a reflection period during which the victim cannot be expelled from the state, with
the purpose to allow the victim to make an informed decision about the cooperation with the

authorities®.
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Moreover, the Directive 2012/29/EU establishes the minimum standards on the rights, support
and protection of victims of crime®®!. In its article 22° it establishes the obligation to an individual
evaluation of the necessities of protection of each victim?®2. This Directive complements the
Directive 2011/36/EU in regard to the procedural guarantees of the victims of trafficking,

reinforcing the European protection framework applicable in this situation.

In conclusion, the obligations to identify, protect and support the victims of trafficking
established in the Directives mentioned before, presupposes the contact of victims with the
authorities of the states, which implies the access of potential victims to the territory of the state
or the possibility of identification during the SAR operations. This may raise questions on the
compatibility of the SAR operations of Libya facilitated by the MoU of 2017 with the EU
legislation: by delegating to the Libyan authorities the SAR operations without any mechanisms
of identification of the victims, Italy can be depriving the victims of access to protection measures

provided by both European and international law.

261 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing minimum
standards on the rights, support and protection of victims of crime, and replacing Council Framework Decision
2001/220/JHA [2012] OJ L315/57

262 ibid art 22
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4. State Responsibility and Indirect Responsibility

The analysis developed in the previous chapters allowed me to identify the factual scenario of
the Italy-Libya cooperation and the legal instruments establishing Italy’s responsibilities regarding
human rights, non-refoulement and the fight against human trafficking. The present chapter it
seeks to determine to what extent Italy may incur international responsibility for human rights
violations committed in Libya that it did not directly perpetrate, but to which it may have
contributed through the support provided to the Libyan authorities. For that purpose, I will analyze
the Articles on Responsibility of States for Internationally Wrongful Acts, the international
relevant jurisprudence and, in particular, the judgement S.S. and Others v. Italy of 2025, which is
the most recent jurisdictional development and directly relevant to the research question of this

thesis.

4.1. The Articles on Responsibility of States for Internationally
Wrongful Acts

The ARSIWA were adopted by the International Law Commission in 2001 and approved by the
UN General Assembly through Resolution 56/83 of the same year’®>. As an instrument of
codification of international law in matters of states responsibility, the ARSIWA systematizes the
norms that regulate the conditions under which a state can incur international responsibility, the

methods for assigning acts to states and the legal consequences of such responsibility. This is

263 TLC, 'Articles on Responsibility of States for Internationally Wrongful Acts' (2001) UN Doc A/56/10 annex
(ARSIWA); UNGA Res 56/83 'Responsibility of States for Internationally Wrongful Acts' (12 December 2001) UN
Doc A/RES/56/83
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important for the present analysis, because it lies on the fact that it does not create new provisions,

but only articulates and systematizes the norms that already exist in international law.

From a formal point of view, ARSIWA is considered soft law because it was not adopted as a
treaty, meaning that it is not legally binding as a conventional instrument. This qualification as soft
law could raise questions about their legal authority. However, this was overcome from the
moment that it was recognized, by the ICJ and by other international courts, as customary
international law. In the Bosnian Genocide case, the ICJ expressly declared that certain rules of
customary international law on state responsibility are reflected in ARSIWA, which implies that
the authority of these articles does not come only from the instrument itself, but also from the
customary law that it codifies?**. This distinction is fundamental: when invoking ARSIWA, we are

invoking customary international law that is binding to all states, and not just a soft law instrument.

For the present analysis, 3 articles of ARSIWA are of particular importance. First of all, article
2° establishes two constitutive elements of a state international responsibility: the existence of an
act that violates an international obligation of a state and the attribution of that act to that state
under international law?%. Second of all, article 8° establishes that “the conduct of a person or
group of persons shall be considered an act of a State under international law if the person or group
of persons is in fact acting on the instructions of, or under the direction or control of, that State in
carrying out the conduct.”?®, demanding, according to the ICJ interpretation of the Nicaragua case,
an effective control over every specific act?®’. Finally, article 16° establishes that a State that aids
or assists another State practicing an internationally wrongful act incurs in responsibility: “if it
does so with knowledge of the circumstances of the internationally wrongful act” and if that act

would also be considered internationally wrongful if committed by that State?¢®.

The difference between article 8° and 16° is that article 8° is meant to be used for direct
attribution of acts to a state, which implies that the state had effective control over the specific act

in question. On the other hand, article 16° is meant to be used for complicity, which does not

264 Case Concerning the Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v Serbia and Montenegro) [2007] ICJ Reports 43, para 385 and 420

265 ARSIWA (n 263) art 2

266 jbid art 8

27 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America) (Merits)
[1986] ICJ Reports 14, para 115

268 ARSIWA (n 263) art 16
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demand control over every specific act, but rather aid or assistance with knowledge of its use for
wrongful acts®®®. Consequently, article 16° is the most adequate mechanism to analyze Italy’s
responsibility in this context, even though, as will be seen in the next chapter, the fulfilling of its

requirements raises significant practical difficulties.

4.2. Relevant Jurisprudence

ARSIWA is only truly relevant when international courts apply it. The jurisprudence that will
be analyzed in this subchapter fulfills two distinct functions: it confirms the customary status of
ARSIWA; on the other hand, delimits the operational criteria that determines when a state incurs
in responsibility for acts practiced by third states. Therefore, there are three rulings that have
particular relevance for this research question — the cases Nicaragua, Bosnian Genocide and M.S.S

against Belgium and Greece.

Firstly, the case Military and Paramilitary Activities in and against Nicaragua, ruled by the ICJ
in 1986, established the standard for effective control for the purposes of attribution of
responsibility, which was latter codified in article 8° of ARSIWA?’°. The ICJ was called to
determine whether the acts practiced by the Contras, especially executions of prisoners, homicides
of civilians, torture and kidnappings, were imputable to the USA due to the support provided by
the latter. The ICJ concluded that the USA was not responsible: its participation, even though
preponderant and decisive, in funding, organizing, training, equipping the Contras, the selection
of military targets and planning operations, was considered insufficient to attribute to the USA the
acts committed in the course of those operations?’!. This standard of effective control is relevant
for the present analysis because it demonstrates that the mere provision of funding, equipment and
logistic support is not, in itself, enough to satisfy the requirement of effective control under article

8° of ARSIWA, which guides the analysis for article 16° being the most adequate argument.

269 ibid art 8,16; James Crawford, The International Law Commission's Articles on State Responsibility:

Introduction, Text and Commentaries (Cambridge University Press 2002) 148
20 Nicaragua (n 267) para 109
271 ibid paras 109 - 115
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Secondly, the case Bosnian Genocide, decided by the ICJ in 2007, is particularly relevant for
two reasons: first, the court confirmed that the ARSIWA reflect customary international law?"?;
Second, even though the ICJ applied the complicity provision of the Genocide Convention rather
than article 16° ARSIWA, since the jurisdiction was limited to that instrument, the analysis of it is
structurally equivalent: to establish complicity, the assistant state must have awareness that the
specific wrongful act would be committed with its assistance®’. The ICJ concluded that Serbia did
not incur in responsibility for complicity because it was not proven that it possessed knowledge
that the genocide would be specifically committed with its help, which is different from just a mere

awareness that serious violations of humanitarian international law could occur?’%.

Finally, the case M.S.S. against Belgium and Greece, decided by ECtHR in 2011, established a
principle equally relevant. The court confirmed that Belgium was responsible for transferring of
an asylum seeker to Greece, concluding that the Belgians authorities knew or ought to have known
that there was no guarantee that his asylum application would be properly examined and that he
was under serious risk of being subjected to treatments contrary to article 3° of ECHR in Greece?”>.
To reach this conclusion, the Court resorted to reports from the UNHCR and other international
bodies?’®. The fact that existed available documentation on the matter was enough to proof that
Belgium knew or ought to have known, even without having specific knowledge of the

circumstances affecting the transferred asylum seekers.

4.3. S.S. and Others v. Italy

The ruling S.S. and Others against Italy constitutes the most recent and directly relevant
jurisprudential development for the research question for this dissertation. The complaint was
presented in 2018 of May by seventeen survivors of an incident that occurred in November of 2017
in Central Mediterranean, in which at least twenty people died. The facts of this case are the
following: in November 6 of 2017, a vessel of the LCG, ceded by Italy, interfered with the SAR

operation of the Sea-Watch 3 that was trying to rescue 130 migrants in difficulties. The intervention

272 Bosnian Genocide (n 264) paras 385, 401, 420

273 ibid para 420
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275 MSS v Belgium and Greece (n 220) paras 349-360; ECHR (n 97) art 3
%76 ibid paras 347-348
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of the LCG had been coordinated by the MRCC of Rome. The people who were not rescued were
returned to Libya and detained in detention centers where they were subjected to serious violations

of their fundamental rights®”’.

The applicants presented three main arguments: first of all, they claimed that Italy was
responsible, under article 3° of ECHR, for the violations suffered in Libya, both during the SAR
operation by LCG and in the detention centers; second, they claimed that Italy was responsible,
under article 2° of ECHR, for the death of the people that could not be rescued during the incident;
Thirdly, they claimed that the SAR operation by LCG constituted a collective expulsion prohibited
by article 4° of the Protocol n.° 4°7. Additionally, to prove Italy’s responsibility, the Applicants
argued that Italy gave financial and logistic support to Libya to manage migrants, which constitutes

279

exercise of extraterritorial jurisdiction”””. Moreover, in the joint observations of ICJ, AIRE Centre,

DCR and ECRE, they noted that “a State could be contributing to wrongful conduct on the part of

another State when it provided that State with funding, training or any other material support.”2°,

In June 2025, the ECtHR declared that the complaint was inadmissible for lack of Italy’s
jurisdiction under article 1° of ECHR?8!. The court distinguished the case S.S. from the case Hirsi
Jamaa based on the identity of whom exercised physical control over the applicants: while in the
case Hirsi Jamaa the migrants were physically on-board Italian military vessels that were under
the exclusive control of Italian authorities, in the case S.S., the applicants were on bord a LCG
vessel under the control of Libyan authorities?®*. The court concluded that the financial, material
and operational support given by Italy to the LCG was not enough to establish the effective control
over the applicants demanded by article 1° of ECHR?. In particularly, the fact that it was the
MRCC of Rome that coordinated the operation was not considered enough to establish that control,

given the fact that the LCG kept the direct physical control over the people concerned .
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The implications of this ruling for the assessment of Italy’s responsibility are significant, but
might not be conclusive. The S.S. decision creates an obstacle to the argument of Italy’s
responsibility, because it demonstrates that the ECtHR is not willing to broaden the concept of
jurisdiction to encompass situations of financial and logistic support to third states?**>. However,
this conclusion does not extend to other international legal instruments. Italy’s obligations under
CAT?%, ICCPR?*7, ARSIWA?®® and anti-trafficking instruments do not depend on the concept of
jurisdiction and provide alternative frameworks for assessing Italy’s responsibility, independently
of the S.S. decision. In particular, article 16° of ARSIWA does not demand that Italy was exercising
jurisdiction over the applicants, but only that Italy aided or assisted with the knowledge of the
violations that were being committed. While the enforcement mechanisms available under these
instruments are more limited than those provided by the ECHR, they still establish a normative

framework under which the conduct of Italy can be assessed.

5 ECHR (n 97) art 1

26 CAT (n 64) art 3
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5. Assessing Italy’s International Responsibility

The previous chapters allowed us to establish a factual framework of the Italy-Libya
Cooperation, outlining the legal instruments that bind Italy in human rights matters, the principle
of non-refoulement and combating trafficking and the mechanisms of State responsibility under
international law. This chapter applies that same framework to the present case, the Memorandum
of Understanding of 2017, with the purpose of answering the following question: to what extent
can Italy incur international responsibility for the violations of human rights and the risks of
trafficking that Nigerian women are exposed to in the context of the cooperation with the Libyan

authorities?

The present analysis will be developed in two distinct parts. The first part examines Italy’s
overall responsibility for human rights violations occurring in Libya, evaluating if the support
given by Italy to Libyan authorities fulfills the presupposes of article 16° of ARSIWA and
analyzing the implications of the principle of non-refoulement under CAT and ICCPR. The second
part addresses the specific responsibility of Italy in relation to the Nigerian women victims of
trafficking, arguing that the possibility of the adoption of the MoU without implementing

necessary measures could constitute a direct violation of the anti-trafficking obligations of Italy.

5.1. Italy’s contribution to Human Rights Violations in Libya

To better analyze Italy’s responsibility for the human rights violations that occur in Libya, two
provisions of the ARSIWA may potentially apply: article 8° or 16°. However, article 8° requires

that the conduct in question be carried out under the direction or effective control of the assessing
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State. Since Italy does not exercise effective control over the operations of the LCG, attribution of
the latter’s conduct to Italy under article 8° is unlikely to be established. Article 16, which requires
aid or assistance with knowledge of violations constitutes the more convincing framework for

assessing Italy’s international responsibility?®.

The analysis of Italy’s responsibility for the human rights violations that occur in Libya under
article 16° of ARSIWA??® demands, first of all, the identification of the international wrongful acts
committed by Libyan authorities in the context of the cooperation established by MoU of 2017.
Secondly, it demands the demonstration that Italy provided aid or assistance that contributed to the
commission of those acts. And thirdly, that Italy did so with the knowledge of the illicitness of

these acts.?!

With regard to the first requirement, namely the existence of international wrongful acts
committed by Libya, there is a lot of available evidence from credible sources. The documented
conditions of the Libyan detention centers demonstrate inhuman and degrading treatment that
violates international law and human rights treaties ratified by Libya, namely ICCPR?**? and
CAT?%. Additionally, UNHCR declared that Libya does not fulfil the requirements to be

considered a place of safety for the purpose of disembarkation?**

. Moreover, Amnesty International
documented a systematic practice of torture, sexual violence and arbitrary arrest in these detention
centers®®. Therefore, it is clear that the existence of international wrongful acts is well-

documented.

The second requirement, regarding Italy s assistance, is also well documented. As demonstrated
in the subchapter 2.5, Italy’s support to the LCG was substantial, continuous and directly related
to the operation that resulted in the documented violations, encompassing financial material and
operational contributions, including coordination through the MRCC of Rome. Notably, the

vessels ceded by Italy were the same that were used in SAR missions that resulted in documented

289 jbid arts 8, 16
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violations, including the Sea-Watch 3 incident in November 2017%°°. The link between Italy’s

assistance and the wrongful acts committed by Libya is, therefore, well established.

The third requirement, Italy’s knowledge of the circumstances of the wrongful acts, is
simultaneously the most crucial one, but also the most complex. As the ICJ clarified in the Bosnian
Genocide case?®’, the knowledge demanded by article 16° of ARSIWA is the knowledge that the
wrongful act would be committed with Italy’s assistance. To begin with, Italy can hardly claim
complete ignorance of the conditions prevailing in Libya: the Hirsi Jamaa case had documented,
with precision, the conditions to which the migrants sent back to Libya were subjected and,
consequently, had condemned Italy for having exposed them to those conditions?*®. The reports
from UNHCR, Human Rights Watch and Amnesty International published between 2015 and 2017
documented the violent behavior of the LCG and its complicity with trafficking networks?*°. The
CPT report of 2010 had already documented the inhuman conditions in detention centers in
Libya’®. The abundance and credibility of these sources make it difficult to argue that the Italian
authorities were unaware of the situation. However, according to the ICJ in the Bosnian Genocide
case what is required is not mere awareness of a wrongful act, but awareness that the specific
wrongful act would be committed with Italy’s assistance. Consequently, there is a need to prove
that Italy knew that their funding, equipment and training would be used to specifically conduct
violent operations, to torture migrants in Libyan detentions centers, etc. This is challenging to
demonstrate and without this proof, Italy’s responsibility cannot be established under article 16°

of ARSIWA.

It is, however, important to question if the ICJ’s strict standard for a genocide is the only
possible criteria to apply to article 16° of ARSIWA in a scenario as different as a migration

cooperation agreement. Recent doctrine argues that constructive knowledge, knowability, should
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be sufficient to establish responsibility for aid or assistance®’!

. According to this doctrine, it is not
necessary to demonstrate that the assisting State possessed specific and actual knowledge that its
support would contribute to particular wrongful acts. Rather, responsibility may arise where the
State knew or should have known of the circumstances giving rise to the internationally wrongful
conduct. A State could not evade responsibility simply by invoking a lack of transparency
regarding their decision-making processes or by avoiding the creation of documentary evidence
demonstrating their awareness of the risks involved. This interpretation is based on practical
considerations. Requiring proof of actual and specific knowledge would impose an evidentiary
burden that is often impossible to satisfy.’®>. Applied to our case, this standard considerably
strengthens the argument for Italy’s responsibility. Given the extensive and widely available
information concerning the treatment of migrants in Libya, it would be difficult for Italy to argue
that it neither knew nor should have known that its assistance could contribute to serious violations
of international human rights law>%. If this more flexible criterion is accepted, Italy’s position
becomes more fragile: the number and the reliability of the sources they had access to before 2017,
makes it unlikely that they didn’t know or didn’t have to know, that the support given to LCG
would expose migrants, refugees and victims of human trafficking to serious risks of violations of

human rights.

Additionally, it is also important to have into consideration that Italy continued to provide
support after the Sea-Watch 3 incident in November 2017, which can strengthen the argument that
Italy had awareness that the specific wrongful act would be committed with its assistance, since,
because of this incident, the ECtHR alerted for the violations of human rights that were happening
in Libya**. On another note, Italy had the opportunity either to renew the agreement or to
renegotiate its terms to ensure compliance with international human rights obligations®®.

Nevertheless, it deliberately chose to maintain the agreement in its existing form.

%01 André Nollkaemper, Jean d’Aspremont, Christiane Ahlborn, Berenice Boutin, NataSa Nedeski and Ilias
Plakokefalos, ‘Guiding Principles on Shared Responsibility in International Law’ (2020) 31 European Journal of
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Furthermore, the practical application of article 16° of ARSIWA to the present case faces an
additional difficulty that cannot be ignored: the lack of an available judicial mechanism capable
of formally determining Italy’s responsibility under this provision. The ARSIWA does not establish
a forum for adjudication and individuals cannot directly invoke article 16° of ARSIWA before the
ICJ, whose jurisdiction is limited to disputes between states>%. Likewise, although various UN
treaty bodies may examine complaints concerning Italy’s compliance with its human rights
obligations, their findings generally do not process the binding force of judicial decisions. This
limitation does not invalidate the legal argument, but it means that Italy’s responsibility under
article 16° of ARSIWA largely remains within the realm of legal and academic analysis, without

an effective enforcement mechanism.

An alternative argument regarding Italy’s responsibility could be found in the principle of non-
refoulement under article 3° of CAT and article 7° of ICCPR, that prohibit the return of individuals
to a country where they might be at real risk of torture or inhuman treatment. However, both
instruments demand that the individual has to be under the jurisdiction or effective control of the
state, a requirement that faces the same difficulties as those in ARSIWA and the ECHR.
Consequently, the argument of non-refoulement, although it is solid in theory, it does not offer a
better basis for establishing Italy’s responsibility than the ARSIWA. Therefore, the analysis
developed in this subchapter demonstrates that the question of jurisdiction constitutes a significant
obstacle to all treaty-based human rights instruments, revealing a structural gap in the system of

international responsibility.

5.2. Ttaly’s Specific Responsibility Regarding Trafficked Nigerian
Women

The previous subchapter demonstrated that Italy’s responsibility for human rights violations
occurring in Libya faces significant difficulties, namely the jurisdiction problem, which affects all
conventional instruments analyzed. However, the present subchapter develops a distinct argument:

independently of the difficulties of the question of jurisdiction, Italy may have directly violated

39 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 October 1945) 33
UNTS 993, art 34(1)
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their own obligations under international and European anti-trafficking instruments by adopting
the MoU of 2017 without taking the necessary measures to prevent trafficking and to protect
victims of trafficking. This argument does not depend on Italy’s jurisdiction over the victims
intercepted by Libya, but rather on the fact that Italy deliberately adopted a migration policy that
might be incompatible with their anti-trafficking obligations, despite being aware of the specific
vulnerability of Nigerian women. The present analysis will be structured in three parts: Italy’s
previous knowledge of the vulnerability of Nigerian women; the incompatibility of the MoU with

the anti-trafficking obligations; and the violation of the due diligence obligation.

5.2.1. Italy’s prior knowledge of the vulnerability of Nigerian women

The main argument of this section is that Italy not only knew that Nigerian women intercepted
in the Central Mediterranean were predominantly trafficking victims, but that it possessed
sufficiently specific and reliable information (the vulnerability of Nigerian women to trafficking
was neither incidental nor unforeseen; rather, it had been extensively documented by international
organizations, governmental agencies and civil society actors long before the adoption of the 2017
MoU) with a degree of specificity that makes any argument of ignorance or unpredictability
unsustainable. This previous knowledge is legally determinant: under article 5° of the CoE
Convention on Action Against Trafficking, States are obliged to adopt measures to prevent
trafficking, giving particular attention to persons who are vulnerable to become victims of
trafficking®®’. The adoption of the MoU of 2017 without the incorporation of specific safeguards
for victims of trafficking, or mechanisms capable of identifying and protecting Nigerian women
exposed to trafficking risks, raises serious concerns regarding Italy’s compliance with its
preventive obligations. The failure to integrate anti-trafficking safeguards into the cooperation

framework, may constitute a breach of its obligations under article 5° of the Convention.

There is substantial evidence from credible sources demonstrating that Italy possessed prior
knowledge of the particular vulnerability of Nigerian women. This knowledge was available
before the conclusion of the MoU and highlighted the strong connection between the migration of

Nigerian women and human trafficking for the purpose of sexual exploitation. A significant

307 Anti-Trafficking Convention (n 11) art 5
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example comes from the IOM. In August 2016, six months before the signing of the MoU, the
director of IOM Coordination Office for the Mediterranean in Rome, Federico Soda, estimated
that, from the 5,346 Nigerian women that arrived that year, 80% were potential victims for purpose

of sexual exploitation®%,

Furthermore, Italy’s knowledge was not limited to the profile of Nigerian women, but extended
to the context of sexual exploitation that these women were subjected to in Libya. The report about
Trafficking of People in Libya, from 2017, of the USA Department of State documented that
Nigerian women were in an increased risk of being forced to prostitution in Libya and that the
detention centers controlled by the LCG and by armed groups were a place of sexual violence**’.
The article “It Happened in the Desert, in Libya and in Italy” documented the existence of
“connection houses”, where smugglers and migrants lived. These houses worked like brothels

where Nigerian women were forced to prostitution for the first time>!°.

The case Hirsi Jamaa of 2012 had documented the conditions to which the migrants pushed-
back to Libya were subjected to, including the arbitrary detention, violence and lack of any

311 The Italian authorities could not ignore that Nigerian women pushed-back to

protection system
Libya under the context of the MoU of 2017, would be subjected to the same conditions that the
ECtHR had documented and for which it had condemned Italy. This knowledge is even more
relevant when Italy continued to support the LCG operations after the Sea-Watch 3 incident in
November 20173!2. Consequently, this makes impossible any argument of ignorance of the specific

conditions that Nigerian women were subjected to.

Besides the sexual exploitation in Libya, Italian authorities also had knowledge of the risk of
re-trafficking that Nigerian women were subjected to after being pushed-back to Libya and the
eventual repatriation to Nigeria. The UN Support Mission in Libya documented that Libya should

not be considered a place of safety for disembarkation of rescued migrants, given that those who
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return face a considerable risk of rape and sexual violence, and that Nigerian women, in particular,
are forced into connection houses where they are subjected to forced prostitution®!. Although the
UNSMIL report was published in 2018, Italy maintained the same support to Libya and renewed
the MoU in 2020 without any additional safeguards. The case of Princess and Doris, two Nigeria
women that presented a complaint against Italy and Libya before the CEDAW Committee,
demonstrates this cycle: both women were intercepted in the Mediterranean by LCG, returned to
Libyan detention centers where they were subjected to new exploitation and, later, repatriated to
Nigeria through programs of voluntary repatriation of the IOM, where they were under the risk of
being trafficked again by the same trafficking networks®'*. As ASGI underlined, the Italian
authorities had the international obligation to protect these women from refoulment, obligation
that was systematically ignored in the context of the cooperation by the MoU?*!>. However, this

case hasn’t gotten a decision yet.

Finally, the fact that Italy has a well-established national system for protection of trafficking
victims further reinforces the argument that the Italian authorities were fully aware of their anti-
trafficking obligations. Article 18° the Legislative Decree n. © 286/1998 allows the concession of
authorization of residence permits for victims of trafficking®'®. The Legislative Decree n. °
24/2014, that transposed the Directive 2011/36/EU3!7 into the Italian legal framework, established
a set of comprehensive measures for identification and protection of victims®'®. The existence of
this internal system makes unsustainable any argument that Italy did not know their obligations of

protection of victims of trafficking.

Therefore, the contrast between the internal protection system and the lack of equal mechanisms
in the MoU of 2017 cannot be explained with lack of knowledge, but rather a deliberate choice to
pursue migration-control objectives without extending the same level of protection to trafficking

victims within the context of its cooperation with Libya. Although it may be difficult to establish
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a deliberate intention o expose individuals to exploitation, the failure to incorporate anti-trafticking
safeguards into the MoU occurred in circumstances where the relevant risks were well known and
extensively documented. As such, it considerably strengthens the argument that Italy failed to

comply with its obligations to prevent and protect against trafficking.

5.2.2. Incompatibility of the MoU with the Anti-trafficking Obligations

After analyzing both the MoU of 2017 and the Anti-trafficking instruments, it may be concluded
that the MoU is incompatible with the anti-trafficking obligations of Italy under CoE Convention
of 2005 and the Directive 2011/36/EU. The analysis of the MoU and the way that it was
implemented shows that its main objective was to reduce the migration flux, since it rarely

mentions the combat of human trafficking.

The MoU makes reference to human trafficking in its preamble>'?

, affirming that this agreement
was created to combat human trafficking, among other things. Article 2° identifies the fight against
trafficking as one of the objectives of the cooperation, while article 5° reiterates the commitment
of both parties to respect their obligations under international human rights law*?°. While this
latter provision does not specifically mention anti-trafficking treaties, its broad reference to
international human rights obligations encompasses the relevant anti-trafficking instruments
binding upon Italy. However, these references lack of an operational substance: the MoU does not
establish concrete mechanisms of identification of victims of trafficking during SAR operations,
does not predict the access of specialized international organizations or NGOs to the LCG
operations, does not condition the financial and material support to the respect of minimum

obligations of migrant protection and it does not establish any monitoring mechanism of the LCG

behavior.

The delegation to the LCG of the SAR operations creates a system incompatible with the
obligation of identification of trafficking victims under article 10° of the CoE Convention of
2005, This obligation demands that States should adopt measures to identify trafficking victims.

The compliance with this obligation presupposes, in the context of SAR operation, that these are

319 Ttaly-Libya MoU 2017 (n 118) preamble.
320 ibid art 2, 5
321 Anti-Trafficking Convention (n 11) art 10.
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conducted and supervised by people with specific training to identify victims and, also, that there
is an individualized procedure of evaluation of each person intercepted®??. The LCG does not
satisfy any of these requirements: is does not have a specific training to identify victims of
trafficking>?®, does not have any incentive to do so, since it cooperates with trafficking networks>*,
and it returns all intercepted migrants to detention centers without any individual evaluation?>.
Consequently, by financing, equipping and coordinating these types of operations, Italy created a
system that makes it impossible to identify victims and, therefore, their access to mechanisms of

protection established by the Convention.

Furthermore, article 13° of the CoE Convention of 2005 establishes a period of recovery and
reflection of at least 30 days, during which the potential trafficking victim cannot be expelled from

the territory of the State and has a right to assistance and protection®°

. This period has the purpose
to allow the victim to recover and take an informed decision about the possibility to cooperate with
the authorities. Libya is not a party to the Convention and, therefore, is not directly bound by this
article. However, Italy is bound by its obligations under the Convention. Consequently, the relevant
question is whether Italy, by establishing and supporting a system of interceptions and returns to
Libya without adequate screening and protection mechanisms, effectively deprived potential
trafficking victims of access to the safeguards that the Convention seeks to guarantee. From this
perspective, the Italy-Libya cooperation framework appears difficult to reconcile with the
objectives of article 13°. By financing, equipping, training and operationally supporting
interception activities that resulted in the return of vulnerable individuals to Libya without prior
identification or protection procedures, Italy contributed to a system in which potential victims of

trafficking were prevented from accessing the recovery and reflection period that constitutes one

of the Convention’s core protective mechanisms.

Additionally, article 16° of the same Convention establishes specific obligations in matters of

repatriation of trafficking victims, demanding that it should be done with attention to their rights,

322 Council of Europe, 'Explanatory Report to the Council of Europe Convention on Action against Trafficking in
Human Beings' (Council of Europe, 2005) CETS 197 para 128 - 132 «https://rm.coe.int/16800d3812» accessed 3 June
2026.

323 US Department of State, '2017 Trafficking in Persons Report: Libya' (n 309)

324 UNSMIL and OHCHR, 'Desperate and Dangerous' (n 49) p 27. Amnesty International, 'Libya's Dark Web of
Collusion' (n 9) p 34.
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safety and dignity of the victims, while also having in consideration the state of the judicial
processes in course’?’. This is also relevant of the present case, because Nigerian women are
frequently repatriated in conditions that exposed them to the risk of re-trafficking by the same

trafficking networks. Consequently, the MoU of 2017 contributed to create a cycle of trafficking.

Furthermore, article 26° of the Convention establishes the principle of non-criminalization of
the victims, affirming that the states should predict the possibility of not condemning victims for
their role in the illegal activities committed as a consequence of being trafficked, including the

irregular entry into the territory>?®

. Nigerian women intercepted by the LCG are treated exclusively
as irregular migrants and detained as such, without any evaluation of their situation as potential
trafficking victims. This form of condemnation violates article 26° of the Convention and derives

from the lack of identification mechanisms in the operations funded by Italy.

The articles 5° and 7° of the CoE Convention of 2005 establish obligations of prevention that
are directly relevant to the evaluation of the MoU>%. Article 5° demands that the States adopt

30 Moreover,

measures to prevent trafficking that take into consideration more vulnerable groups
article 7° establishes specific obligations in relation to measures in borders, demanding the States
to reinforce border control in a way to prevent and detect trafficking, without harming the right of
movement of people’!. These articles imply that any agreement of cooperation in matters of
migration management should include mechanisms that allow the fulfillment of these obligations.
The MoU of 2017 does not fulfill these requirements: by delegating the SAR operations to LCG
without any specific safeguards for the victims of trafficking, Italy violated their obligations to

prevent trafficking under article 5° and 7° of the Convention.

At the EU level, article 11° of the Directive 2011/36/EU establishes that the Member States
have to guarantee that the assistance and support measures to trafficking victims cannot be
conditioned to their will to cooperate with the authorities**?. This obligation was transposed into

the Italian legal system through Legislative Decree n. ° 24/2014, meaning Italy was bound, under

327 ibid art 16
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its own domestic law, by an obligation directly derived from this provision®*’. This guarantee is
fundamental to Nigerian women, since some are bound to Juju rituals, which makes them more
afraid to report their situation to the authorities®**. The impossibility to access this protection
mechanisms in consequence of the interception operation constitutes a violation of article 11° of
this Directive, since Italy, by funding the LCG operations, created a system that makes it

impossible for victims to arrive in a territory where this protection can be exercised.

Additionally, article 6° of CEDAW, which imposes the Member States to adopt all adequate
measures to combat trafficking of women and sexual exploitation®**, should be read with the
General Recommendation n. © 38 of the CEDAW Committee of 2020°¢. This recommendation
clarified that States cannot adopt restrictive migration policies, including agreements of
cooperation with third countries, that increase the vulnerability of women to trafficking without
adopting compensatory protection measures. The paragraph 24 of this recommendation establishes
that the restrictive migration policies, as the reinforcement of border control and interception
operation, increases the vulnerability of women to trafficking by pushing them to irregular routes
controlled by criminal networks®*’. The MoU of 2017 is an example of this: by closing the Central
Mediterranean route without any safe alternative and without any protection mechanisms for
trafficking victims, Italy’s conduct can be considered to amount to a violation of its obligations
under article 6° of CEDAW, as interpreted by the CEDAW Committee in General Recommendation
n. ° 38.

The incompatibility of the MoU with Italy’s anti-trafficking obligations is equally proved by
comparing the cooperation framework with the protection mechanisms available under Italian
domestic law. As it was demonstrated in the previous subchapter, the article 18° of the Legislative
Decree n. © 286/1998 allows the concession of residence permits to victims of trafficking, a
mechanism that presupposes a previous identification of the victims and referral to protective
services®*. Together with the measures introduced by Legislative Decree n. © 24/2014, this

framework reflects Italy’s recognition that trafficking victims require specific procedures of
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identification, assistance and protection. The lack of any equivalent mechanism in the MoU
demonstrates that Italy adopts its anti-trafficking obligations in its territory, but does not show any
interest in guarantee equivalent mechanisms to migrants intercepted outside of its territory. This
choice constitutes a violation of prevention and protection obligations that the CoE Convention of
2005 imposes to Italy, who cannot evade its anti-trafficking obligations by structuring migration

control in a way that prevents victims from accessing protection mechanisms.

The evaluation of the compatibility of the MoU with Italy’s anti-trafficking obligations would
be incomplete without considering the Palermo Protocol because, as a legally binding instrument
ratified by Italy®*, imposes concrete preventive obligations. Article 9° n. °3 demands that the
policies of prevention of trafficking adopted by a member state should include cooperation with
NGOs and civil society**. Article 9°, n. °4 demands member states to make or strengthen measures
that aim to attenuate the factors that make people vulnerable to trafficking*!. Finally, article 10°,
n. °2 imposes that States to provide adequate training to the relevant authorities, with particular

emphasis on protecting the rights of victims>*2,

The MoU raises serious concerns regarding compliance with these three provisions. In the
preamble, the MoU presents itself as an instrument that, amongst other things, aims to fight against
human trafficking**. Therefore, it can be formally considered prevention policy under article 9°
of the Protocol***. However, the MoU does not include any cooperation with NGOs or the civil
society, in contradiction with paragraph 3 of this article. On the contrary, the attribution to an
exclusive SAR zone to Libya, lead to the progressive exclusion of SAR humanitarian
organizations, with the MRCC instructing them to await intervention by the LCG**. Regarding
article 9°, n. °4, the MoU not only failed to attenuate the vulnerability factors of Nigerian women
trafficked, but aggravated them by increasing the LCG’s interception capacity without creating
any mechanism to protect the individuals intercepted. Lastly, although the training given to LCG

had included a human rights component, there is no evidence that it included specific procedures
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of protecting the rights of victims, including their identification®*¢, which is exactly what article

10°, n. °2 demands.

Nevertheless, the Palermo Protocol presents structural limitations that prevent it from
constituting, itself, an autonomous and sufficient basis for establishing Italy’s international
responsibility. The obligations of assisting and protecting the victims, provided for in articles 6°
and 7° of the Protocol, use the term “shall consider”, which removes their legally binding force**’.
Additionally, the available monitoring mechanism, the UNTOC Review Mechanism, is not
independent and does not have capacity to do a state evaluation, like GRETA does. Furthermore,
the monitoring mechanism does not predict any mechanism of individual complaints®#.
Consequently, the Protocol constitutes, not so much an autonomous basis for liability, but an
additional normative framework in light of which the incompatibility of the MoU with Italy’s

international obligations can be critically assessed, reinforcing the argument already built on the

basis of instruments that offer greater normative density and more robust verification mechanisms.

This incompatibility was recognized by the UN Committee against Torture, since in its Final
Observations about Italy in 2017, only 10 months after the signing of the MoU, expressed concerns
about the fact that the agreement does not contain any provision that conditions the cooperation
on respect for human rights. Consequently, it recommended the establishment of monitoring
mechanisms to guarantee a human rights-centered approach.?** The fact that an UN supervising
organ identified a gap after only a few months of the start of the cooperation, reinforces the
argument that the incompatibility between the MoU and the Italian anti-trafficking obligations was

evident and was known.

5.2.3. Violation of Obligation of Due Diligence

Besides the specific obligations analyzed in the last subchapter, the behavior of Italy in the
context of MoU of 2017 may also be assessed in the light of the general principle of due diligence

346 EEAS, 'Operation SOPHIA: Package 2 (n 157)

347 Palermo Protocol (n10) arts 6, 7

38 UNTOC (n 230) art 32

3% UN Committee against Torture, ‘Concluding observations on the combined fifth and sixth periodic reports of
Italy’ (18 December 2017) UN Doc CAT/C/ITA/CO/5-6, para 22 - 23.
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in international law. Due diligence is an international law principle that imposes to the States the
obligation to adopt reasonable and proportional measures to prevent, investigate, condemn and
repair violations of human rights, including those that occur from acts of third parties, namely
private actors, criminal networks and armed groups operating within or in connection with the
territory over which the State exercises influence*°. In the specific context of human trafficking,
the due diligence obligation requires States to adopt appropriate measures to prevent trafficking
and to protect actual and potential victims whenever the authorities know or reasonably should

know, that certain individuals or groups are exposed to a risk of trafficking>>!

. Unlike the specific
violations of the articles of the CoE Convention of 2005, which demand the demonstration of non-
compliance with a specific obligation, the violation of due diligence can be established by
demonstrating that the State failed to adopt reasonable measures that the circumstances demanded,

independently of any intention of causing damage.

The standard of due diligence in the context of human trafficking was clarified by the ECtHR
in the case Rantsev v. Cyprus and Russia, where the ECtHR established that the States have
positive obligations under article 4° of ECHR?*? to adopt operational measures to protect victims
of trafficking when the authorities knew or ought to have known that a certain person was under
the risk of being trafficked*?. The ECtHR underlined that these positive obligations do not depend
on a certainty of a risk, but rather only the authorities’ knowledge of circumstances that indicate a
real and immediate risk®>*. This standard was equally developed by the CoE Convention of 2005,
whose article 5° imposes an obligation of prevention that includes the adoption of specific
measures for the most vulnerable groups and also by article 6°, which demands the adoption of

measures of dissuasion to reduce the demand that fuels trafficking>°.

30 JLC, 'Due Diligence in International Law' (ILC Report 2024) UN Doc A/79/10 Annex II para 1-3
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The application of the due diligence standard to the present case leads to a clear conclusion:
Italy failed to exercise the level of due diligence required by international law when it adopted and
implemented the MoU of 2017 without incorporating specific safeguards for Nigerian women who
were victims, or potential victims, of trafficking. As it was already demonstrated, before the
signing of the MoU, the Italian authorities had the knowledge that 80% of the Nigerian women
who arrived through the Central Mediterranean were potential victims of trafficking?>¢, that they
were subjected to sexual exploitation in Libya**” and that their possible repatriation to Nigeria
would put them at risk of re-trafficking®®. This level of knowledge fulfils the standard established
in the case Rantsev>’, because the Italian authorities knew or ought to have known that Nigerian
women intercepted by the LCG with their funding were at real risk of being trafficked. Therefore,
the adoption of the MoU without any mechanisms of identification of specific protection to this

group constitutes an omission, which violates the due diligence obligation.

It is also important to underline that the due diligence obligation does not demand that Italy
prevents all violations, but rather adopting reasonable measures that the circumstances
demanded®®. In the present case, reasonable measures would include the inclusion in the MoU of
provisions that conditioned the financial and material support on compliance with minimum
standards of protection of victims of trafficking®¢!, the access to SAR operations of UNHCR and
specialized organizations in combat of trafficking*®? and the creation of independent monitoring
mechanisms of the behavior of the Libyan authorities®®. The lack of any of these measures, which
were within Italy’s reach, demonstrates that Italy did not comply with the due diligence standard

demanded by international law.
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Furthermore, the due diligence violation is aggravated by the fact that Italy repeatedly renewed
the MoU in 2020, in 2022 and 2025%%*, even after the publication of reports that documented in a
more detailed way the violations that are occurring in the context of this cooperation. The renewal
of the agreement without introducing any safeguards for the victims of trafficking, even though

there were recommendations from GRETA’®, the Committee of Torture®®

and multiple
international organization*®’, demonstrates that the omission of Italy was not accidental, but rather
a deliberate and continuous choice. This continuation aggravates Italy’s responsibility under the
due diligence obligation, because the omission constitutes a systematic violation that extends over

several years and was kept despite the knowledge of its consequences to Nigerian women.

In conclusion, the due diligence violation constitutes a more comprehensive argument in matter
of Italy’s responsibility for the violations of anti-trafficking documents. Italy’s responsibility does
not arise from a deliberate intention to facilitate trafficking, but from its failure to take reasonable
and proportionate measures in response to known risks. The adoption and implementation of the
MoU without mechanisms capable of identifying and protecting Nigerian women vulnerable to
trafficking constitutes a strong indication that Italy failed to comply with its due diligence

obligations under international anti-trafficking law.

5.3. The Specific Vulnerability of Nigerian Women and the Concrete
Impact of the Italy-Libya Cooperation

The previous legal analysis demonstrates that Italy has violated their Anti-trafficking
obligations by adopting of the MoU of 2017. However, the true dimension of this responsibility
can only be understood through the concrete impact that this cooperation had on Nigerian women.
Before the signing of the MoU, Nigerian women intercepted at the Central Mediterranean arrived

at Italian territory where they could be identified as trafficking victims and access mechanisms of
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protection provided by the Italian and international frameworks>%®. The MoU significantly altered
this dynamic: by delegating the SAR operations to the LCG, Italy created a system where Nigerian
women are systematically returned to Libya before having the chance to reach Italy. The
consequences of this change were immediate and serious. According to IOM data, the number of
migrant arrivals from Libya to Italy has decreased significantly after 2017, from more of 180.000
in 2016 to, approximately, 119.000 in 2017 and 23.000 in 201837°. However, this reduction does
not reflect an improvement in the situation of Nigerian women, but rather their imprisonment in
Libya, where they keep being subjected to the same exploitation that the cooperation supposedly

intended to combat.

The concrete impact of the Italy-Libya cooperation in Nigerian women is also understood
through the exploitation cycle that the MoU perpetuated. Nigerian women intercepted by the LCG
are sent to detention centers where they face sexual violence?”!, forced prostitution at connection
houses®’? and the risk of being re-trafficked by the same trafficking networks that recruited them?7>.
These women can also be repatriated to Nigeria where they face additional risks, such as social
stigma, reprisals from trafficking networks and a probability of being re-trafficked*’*. The case of
Princess and Doris mentioned before, demonstrates, clearly, this cycle. The case demonstrates that
the Italy-Libya cooperation did not interrupt the trafficking cycle, but rather reinforced it, by
returning the victims to the same conditions to which they were trying to escape’>. The specific
vulnerability of Nigerian women, specifically the debts to traffickers®’®, Juju rituals®’” and the lack

of an alternative safe route to Europe, means that the MoU’s consequences for this particular group
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were serious and predictable, since Italy had access to extensive documentation about the situation

before the signing of the agreement.

5.4. Conclusion: To What Extent can Italy be Considered
Internationally Responsible?

The analysis developed throughout the present chapter allows me to answer the research
question by giving two different answers, depending on the invoked legal instrument.
Consequently, Italy incurs international responsibility for the violations of the anti-trafficking
obligations and might be considered responsible for the violations of human rights happening in

Libya.

Under article 16° of ARSIWA, Italy’s responsibility is solid in theory, since the 3 requirements
are, prima facie, fulfilled, but faces significant practical difficulties, namely the higher standard of
knowledge established by the ICJ on the Bosnian Genocide case and the lack of a court with
jurisdiction to formally declare this responsibility. The argument of non-refoulement under CAT
and ICCPR also faces difficulties regarding the requirement of jurisdiction that the ECtHR
decision on the case S.S. made more problematic under ECHR. This decision demonstrated that
financial and operational support is not sufficient to establish the legal link that the human rights

treaties demand.

However, by adopting the MoU of 2017 without any mechanism of identification and protection
of victims of trafficking, with knowledge of the specific vulnerability of Nigerian women, Italy
has violated articles 5°, 10°, 13°, 16° and 26° of the CoE Convention of 2005, article 11° of the
Directive 2011/36/EU and article 6° of CEDAW. This argument does not depend on the jurisdiction
question, neither is affected by the S.S. decision: it is based on the fact that Italy has directly
violated their own obligations by adopting an agreement incompatible with the anti-trafficking
instruments that had ratified and transposed. Furthermore, the violation of the due diligence
obligation reinforces this conclusion since Italy didn’t adopt the reasonable measures that the
knowledge of the circumstances demanded. Additionally, the renovation of the MoU, even after
the publications of reports that document the systematic violations of human rights in Libya,

demonstrates that this omission was deliberate.
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The Palermo Protocol reinforces this framework: by concluding the MoU without including
cooperation with NGOs and civil society, by deepening the vulnerability factors of Nigerian
women instead of mitigating them and by not guaranteeing specific training to the LCG in
identification and protection of victims, Italy acted in contradiction with the obligations under
article 9°, n. °3, 9°, n. °4 and 10°, n. °2. Although the structural limitations of the Protocol prevent
it from being an autonomous basis for responsibility, it confirms the incompatibility of the MoU

with Italy’s international obligations.

Consequently, the concrete impact of this cooperation in Nigerian women confirms that the
violations identified in this chapter are not abstract, but rather have real consequences on human

beings.
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Conclusion

The Memorandum of Understanding celebrated between Italy and Libya in 2017 represents one
of the examples of the externalization policy of migration control in Europe. Through this
agreement, [taly has delegated to the Libyan authorities the interception operations of migrants in
the Central Mediterranean and financed, equipped and trained the LCG for this purpose. The
consequences of this agreement to Nigerian women, one of the most vulnerable groups to try to
reach Italian territory, were serious and extensively documented: they were intercepted at sea and
returned to Libya, where they were exposed to sexual exploitation in detention centers, unable to
access the identification, assistance and protection mechanisms provided for under international
and Italian law, and subjected to the risk of re-trafficking after the possible repatriation to Nigeria.
The legal analysis developed along this dissertation aimed to determine in what terms can Italy be

considered accountable for these consequences under international law.

The developed legal analysis demonstrates that Italy’s responsibility is legally solid under the
anti-trafficking instruments. The CoE Convention of 2005, the Directive 2011/36/UE and CEDAW
impose direct obligations that Italy violated by concluding the MoU, independently of any question
of jurisdiction. The Palermo Protocol, although it has limitations that prevent it from constituting
an autonomous basis of responsibility, confirms the incompatibility of the MoU with Italy’s
international obligations. The argument under article 16° of ARSIWA remains possible and would
gain considerable strength if the emergent doctrine about constructive knowledge would prevail,
but, at the moment, faces practical difficulties that make this argument less solid. However, what
this analysis makes unequivocal is that the delegations to third-party authorities do not exempt
Italy from its international responsibilities: by financing, equipping and coordinating operations
that made it impossible to protect Nigerian women victims of trafficking, it assumed obligations

that international law does not allow to be ignored.

It is also important to address the ECtHR decision in S.S. and Others v. Italy, since, in my
opinion, constitutes a concerning jurisprudential development. By concluding that financing,
equipment and operational coordination of the LCG are not sufficient to establish Italy’s
jurisdiction under article 1° of ECHR, the Court distinguished the present case from the Hirsi
Jamaa case, based on the criteria of the identity of those who had effective control over the
intercepted migrants. This distinction, however, has consequences which go beyond the concrete
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case. The S.S. decision implicitly validated a migration control policy where States can avoid
accountability under ECHR by simply ensuring that it is not their own personnel to exercise
physical control over the intercepted migrants, even though they can be financing, equipping,
training and controlling the operations that produce exactly the same violations that Hirsi Jamaa
prohibited. In my point of view, this paradox is legally unsustainable: a State that directly performs
push-backs is made accountable; a State that delegates those same operations to a third party is not
accountable. Consequently, the S.S. decision risks becoming a way to escape responsibility and to
encourage states to strengthen their externalization policies to avoid their obligations under the

ECHR.

Faced with this legal gap in the human rights protection system, I think it would be important
to consider these 3 suggestions. First of all, both courts and international supervision organs should
develop broader interpretations of the jurisdiction concept, making it capable of encompassing
situations in which a State exercises a decisive influence over operations formally conducted by a
third country. This reasoning could be developed in the context of policies of border
externalization, applied to situations where a state funds, equips, trains and coordinates third
parties’ operations, without having direct physical control over the victims. The consolidation of
this approach would allow for filling the gap created by de S.S. decision, making the ECHR

protection system more resistant to strategies of externalization of accountability.

Secondly, I consider that it would be important to develop a specific international law
instrument that regulates States’ responsibility in situations of externalization of border control
operation. This is a gap that the existent instruments do not directly fulfill and that the S.S. decision
made obvious. This instrument would establish clear due diligence obligations for the States that
celebrate migration cooperation agreements with third countries, including obligations to
guarantee access to specialized organizations to SAR operations and obligations to condition

financial and material support to the respect of human rights provisions.

Lastly, I believe that every agreement of cooperation in matters of migration management with
third countries should include independent mechanisms of monitoring, capable of assessing both
the conduct of the authorities involved and the human rights consequences of the cooperation,

sould guarantee the access of UNHCR and specialized organizations in combating trafficking to
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SAR operations, include measures to prevent trafficking and protect trafficking victims and

provide measures of automatic suspension of the agreement in case of human rights violations.

The Italy-Libya MoU of 2017 does not satisfy any of these conditions, which is precisely this
gap that constitutes Italy’s responsibility. My suggestions to Italy regarding this MoU are to, at
minimum, include mechanisms of identification of victims of trafficking in the LCG operations,
grant UNHCR, GRETA and specialized organizations access to all detention centers and, mostly,
make all support conditional on compliance with minimum standards for the protection of Nigerian

women victims of trafficking.

The Nigerian women situation in the context of the MoU of 2017 is not merely a legal problem,
but rather a problem with real consequences on human beings. Behind every number, every
statistic about migrants intercepted in the Central Mediterranean, there are real people, women that
leave Nigeria searching for a better life and, instead of that, they experience sexual exploitation,
violence and trafficking networks, from which it is difficult to escape. This thesis has demonstrated
that Italy is not a mere spectator of this reality, but rather an active actor, whose political decisions
have contributed to perpetuate the suffering of these women. While the extent of Italy’s
responsibility under certain legal frameworks remains open to doctrinal debate, the arguments
supporting its responsibility under international and European anti-trafficking law are particularly
strong and well grounded. To overlook it is not only a legal omission, but also a moral deficiency
that international law must urgently address. If nothing changes, Nigerian women will continue to
be returned to Libya, to be held in detention centers that Italy helps to maintain and will continue
to be deprived of protection mechanisms to which they are entitled. International law has the

responsibility to not allow this to continue happening.
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