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Abstract  

For decades, the EU has been prioritising returning migrants with an irregular status in its 

migration policy. One of the means to do so is by concluding readmission agreements with third 

countries. In the last years, the EU has been shifting its focus and efforts from concluding formal 

and legally binding readmission agreements (EURAs) to more informal and non-binding 

readmission arrangements.  

This thesis researched what the human rights protections entail for the returning migrants under 

the informal readmission arrangements, compared to the formal readmission agreements. The 

result is rather disappointing. In practice, there are few human rights protections under the 

formal readmission agreements and even less under the informal readmission arrangements, as 

illustrated by the EU-The Gambia informal readmission arrangement. For example, only in a 

few readmission agreements or arrangements is a non-affection clause included which 

guarantees respect for human rights, however, this clause is only declaratory and there are no 

consequences or remedies for human rights violations. 

Moreover, the safeguards that are put into place by Frontex to protect the returning migrants 

under the readmission agreements and arrangements are ineffective due to its internal 

malfunctioning: the fundamental rights monitors do not report all abuses on the return flights, 

and the complaint mechanism is not effective nor independent. 

To conclude, given the poor human rights protection and the fact that the readmission 

agreements and arrangements rarely increase the return rate in the long term (being the EU’s 

main goal), one could wonder whether the EU should continue its efforts of negotiating new 

(informal) readmission arrangements and agreements, especially, since it now has the power to 

coerce third countries into cooperation on readmission through visa restrictions. It would be 

more beneficial to put this time, effort and resources into improving the human rights protection 

of the returnees. 
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1. Introduction  

For decades, Europe has been a place of destination for migrants, with a peak in numbers in 

2015 and 2016 when a little over a million people fled to Europe.1 All these people have to 

apply for asylum to be able to legally stay in the European Union (EU),2 or are denied entry 

into the EU at the borders.  

Considering that in 2021 only 38,6% of the asylum applications got a positive result at first 

instance and that another 33% received positive final decisions based on appeal or review,3 

many asylum seekers are required to leave the European Union.4 Thereafter, no legal recourse 

is possible anymore. They become migrants with irregular status5, along with other categories 

of migrants, such as third country nationals waiting for a return,6 persons who are in a legal 

limbo situation, and people who cannot be returned to their country of origin or country of 

transit for whatever reason, people with tolerated status,7 etc.  

It is no secret that the EU wants these groups of people to leave. They are meant to return, 

voluntarily8 or forced9, to a safe country of transit or origin.10 Therefore, the EU has been 

increasing its efforts to return and remove migrants who are no longer in possession of a right 

to legally stay in the EU, with the main goal to increase the return rates.11 

One of these efforts is concluding readmission agreements with non-EU countries. Readmission 

is defined by the IOM as an “act by a State accepting the re-entry of an individual (own 

 
1 Eurostat. (2022). Asylum statistics. Retrieved June 24, 2022, from https://ec.europa.eu/eurostat/statistics-

explained/index.php?title=Annual_asylum_statistics  . 
2 Article 2 (b) and 6 of EU Asylum Procedures Directive 2013/32/EU. 
3 Eurostat. (2022). First instance decisions on asylum applications. Retrieved June 24, 2022 from 

https://ec.europa.eu/eurostat/statistics-

explained/index.php?title=Asylum_statistics#Decisions_on_asylum_applications 
4 Article 3 of EU Return Directive 2008/115/EC. 
5 IOM. (2019). Glossary on Migration: migrant with irregular status. 
6 Article 3 of EU Return Directive 2008/115/EC. 
7 Example: Article 60a of the German Asylum Act: Tolerated Stay Permit.; ECRE. (2022). Country Report: 

Germany 2021. 
8 IOM. (2019). Glossary on Migration.: In a general sense, the act or process of going back or being taken back to 

the point of departure. This could be within the territorial boundaries of a country, as in the case of returning 

internally displaced persons (IDPs) and demobilized combatants; or between a country of destination or transit 

and a country of origin, as in the case of migrant workers, refugees or asylum seekers. In the context of international 

migration, the movement of persons returning to their country of origin after having moved away from their place 

of habitual residence and crossed an international border. 
9 IOM. (2019). Glossary on Migration.: The assisted or independent return to the country of origin, transit or 

another country based on the voluntary decision of the returnee. 
10 In this thesis, the terms ‘forced return’, ‘removal’, ‘expulsion’ and ‘deportation’ will be used interchangeably. 
11 Cassarino, Jean-Pierre. (2018). Informalizing EU Readmission Policy. In Servent, Ariadna Ripoll & Trauner, 

Florian. The Routledge Handbook of Justice and Home Affairs Research. Routledge. 84. 
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national, third-country national or stateless person)”12 who has been found irregularly entering 

to, being present in, or residing in another State.13 These readmission agreements aim to 

smoothen the cooperation process between two countries regarding the return of a third country 

national to a specific state and for this state to readmit the person.14  

There are different types of readmission agreements. Firstly, in the EU context, there are the 

readmission agreements of the EU and the readmission agreements the Member States conclude 

themselves. When the EU concludes a readmission agreement in name of all EU Member States 

with a third non-EU country, the Member States will just be empowered to negotiate with that 

third country implementing protocols of the EU agreement.15 But an individual EU Member 

State can also independently conclude a readmission agreement with a third country.16 

Secondly, some readmission agreements are formal, whereas others are less formal. To clarify, 

in this thesis, the terms ‘formal’ and ‘legally binding’ will be used interchangeably, as well as 

the terms ‘informal’ and ‘legally non-binding’. The EU only uses ‘legally non-binding’ for the 

second category since it is still signed and in writing, but the doctrine seems to prefer 

‘informal’.17 This preference in the doctrine will be followed in this thesis. To make the 

distinction even more clear, the term ‘agreements’ will be used to refer to formal readmission 

documents, and to refer to the informal readmission documents the term ‘arrangements’ will be 

used, following the EU’s distinction and Cassarino’s inventory.18  

Some examples will clarify the different types readmission documents. The EU has made 17 

formal (legally binding) readmission agreements in the last two decades, also called EURAs. 

The 18th one was concluded in 2020 with Belarus, however, this agreement has already been 

suspended by the Belarusian parliament in October 2021.19 The individual Member States have 

 
12 IOM. (2019). Glossary on Migration. 
13 Giuffré, Mariagiulia. (2020). The readmission of asylum seekers under international law. Hart Publishing, an 

imprint of Bloomsbury Publishing Plc. 17. 
14 Sundberg Diez, Olivia. (2019). Diminishing safeguards, increasing returns: non-refoulement gaps in the EU 

return and readmission system. European Policy Centre. 
15 Art. 79(3) TFEU.; Giuffré, Mariagiulia. (2020). The readmission of asylum seekers under international law. 

Hart Publishing, an imprint of Bloomsbury Publishing Plc. 19.; Garcia Andrade, Paula. The Duty of Cooperation 

in the External Dimension of the EU Migration Policy. In Carrera, Sergio; den Hertog, Leonhard et. Al. (2019). 

EU External Migration Policies in an Era of Global Mobilities: Intersecting Policy Universes. Brill Nijhoff. 300. 
16 Article 4.2.(j) TFEU.; Garcia Andrade, Paula. The Duty of Cooperation in the External Dimension of the EU 

Migration Policy. In Carrera, Sergio; den Hertog, Leonhard et. Al. (2019). EU External Migration Policies in an 

Era of Global Mobilities: Intersecting Policy Universes. Brill Nijhoff. 299. 
17 Cassarino, Jean-Pierre. (2018). Informalizing EU Readmission Policy. In Servent, Ariadna Ripoll & Trauner, 

Florian. The Routledge Handbook of Justice and Home Affairs Research. Routledge. 84. 
18 Cassarino Jean-Pierre. Inventory of the bilateral agreements linked to readmission. 
19 Independent. (5 October 2021). Belarus Parliament votes to suspend readmission of migrants. 



 
 

9 

 

over 320 agreements linked to readmission with third countries.20 For example, Italy has made 

many informal readmission arrangements, among which one with Tunisia: Italy provided 

technical and financial assistance in exchange for an accelerated readmission procedure for 

Tunisians without a residence permit.21 The infamous 2016 EU-Turkey Deal is also considered 

to be an informal readmission arrangement, since Turkey agreed to readmit all migrants arriving 

on Greek islands next to the Turkish coast.22 It is however not concluded by the EU, but by all 

the individual Member States of the EU with Turkey.23 

The latter is a prime illustration of the EU’s externalisation of migration control.24 The third 

countries that agree with the cooperation on readmission are practically used as a buffer for the 

EU.25 The EU outsources the management of migratory flows to them: the third countries act 

both as a filter and as a dumping ground for the EU Member States to return migrants with an 

irregular status to.26 

To make this externalisation even easier for the EU, it has in the last decades made a shift from 

formal to informal readmission arrangements.27 This shift has many reasons and consequences, 

some more and some less beneficial.28 In short, the informal arrangements are not subjected to 

parliamentary and judicial oversight on the EU level and on the level of the third country.29 

Moreover, the texts of the documents are often confidential. Many questions arise about these 

 
20 Cassarino, Jean-Pierre & Marin, Luisa. (2022). The Pact on Migration and Asylum: Turning the European 

Territory into a Non-territory? European Journal of Migration and Law 2022 24. 19. 
21 EuroMed Rights. (April 2021). Chapter 4: The Policy of Forced Returns Between Italy and Tunisia. In Return 

Mania – Mapping policies and practices in the EuroMed Region. 4-5. 
22 European Council. (18 March 2016). EU-Turkey statement 2016. 
23 CJEU. (2017). NF, NG and NM v European Council. T-192/16, T-193/16 and T-257/16. §71. 
24 Terry, Kyilah. (8 April 2021). The EU-Turkey Deal, Five Years On: A Frayed and Controversial but Enduring 

Blueprint. Migration Policy Institute.; Vanheule, Dirk. (2020). The EU-Turkey migration Deal and the 

externalisation of migration policy. Pencere - Yeditepe Üniversitesi Hukuk Fakültesi Öğrenci Dergisi 35-37.; 

Crane, David. (2022). The EU-Turkey Deal Breakdown: How Securitisation Narratives are reproduced through 

Externalisation. Refugee Research Online. 
25 FitzGerald, David Scott. (2020). Remote control of migration: theorising territoriality, shared coercion, and 

deterrence. Journal of Ethnic and Migration Studies. 15-16.; Bendel, Petra. (2019). Politics of International 

protection. In Weinar, Agnieszka, Bonjour, Saskia & Zhyznomirska, Lyubov (Eds.). The Routledge Handbook of 

the Politics of Migration in Europe. Routledge. 295-296. 
26 Delcour, Laure. (2019). The EU’s visa liberalisation policy: what kind of transformative power in neighbouring 

regions?. In Weinar, Agnieszka, Bonjour, Saskia & Zhyznomirska, Lyubov (Eds.). The Routledge Handbook of 

the Politics of Migration in Europe. Routledge. 413. 
27 European Commission. (2016). Communication on establishing a new Partnership Framework with third 

countries under the European Agenda on Migration. COM(2016) 385 final. 7.; Majcher, Izabella. (2019). The 

European Union Returns Directive and Its Compatibility with International Human Rights Law. Brill Nijhoff. 26. 
28 See Chapters 3 and 5. 
29 Cassarino, Jean-Pierre & Giuffré, Mariagiulia. (2017). Finding Its Place In Africa: Why Has the EU Opted for 

Flexible Arrangements on Readmission?, FMU Policy Brief No. 01/2017. University of Nottingham Human 

Rights Law Centre.; Carrera, Sergio. (2016). Implementation of EU Readmission Agreements. SpringerBriefs in 

Law. 45. 
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informal arrangements concerning the protection of the returned migrants. This thesis will 

explore what the human rights implications of this shift are for the returned migrants.  

Therefore, the thesis’ research question is as follows:  

What are the human rights challenges with the conclusion and implementation of the 

EU’s informal readmission agreements?  

The EU-The Gambia arrangement of 201830 will be used as an illustrative case to analyse the 

human rights standards under an informal readmission arrangement. 

The outline of this thesis is as follows. In Chapter 3 the EU’s migration and return policy will 

be framed, as wells as the role of the readmission policy therein. Next, the applicable human 

rights standards on these readmission agreements and arrangements will be analysed in Chapter 

4. Further, a deeper dive into the readmission policy and the distinction between formal 

agreements and informal arrangements will be conducted in Chapter 5, followed by the case 

study of the EU-The Gambia readmission arrangement in Chapter 6. In the final chapter, 

conclusions and recommendations will be provided. 

 

2. Methodology  

To answer the research question, this thesis takes a socio-legal approach, where an analysis of 

the law is linked to the social situation to which the law applies,31 being the returned migrants 

under the EU’s readmission agreements and arrangements in this case.  

The research is conducted in two parts: desktop research and interviews with stakeholders and 

experts. 

The desktop research entails three parts. The first part consists of a document analysis of the 

formal and informal readmission documents, to establish the content as well as the similarities 

and differences in the documents. It is also aimed to decide which informal readmission 

arrangement would be used as a case study for this thesis. Secondly, the literature on the EU’s 

readmission policy and migration and return policy will be discussed. Thirdly, the relevant 

 
30 Council of the EU. (2018). The EU-The Gambia Good Practices document on identification and return 

procedures. 
31 Creutzfeldt, Naomi, Mason, Mark & McConnachie, Kirsten (Eds.). (2019). Routledge Handbook of Socio-Legal 

Theory and Methods. Routledge. 25. 
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human rights of the migrants with irregular status are analysed through the works of academics, 

and case law of the CJEU and ECtHR and other human rights bodies. 

The combination of these three elements allows for an analysis of the human rights challenges 

associated with the conclusion and implementation of informal readmission agreements. This 

would, however, be too extensive for the word limitations of this master’s thesis. Therefore, the 

defined research question will be answered through focusing on the case study of the EU-The 

Gambia informal readmission agreement of 2018.  

This readmission arrangement is selected because between 2014 and 2019, The Gambia was in 

the top ten countries of arriving migrants in the EU, while being the smallest country on the 

African mainland.32 The text of the document is confidential, however, I was not successful in 

getting hold of a copy of the document through official requests for information from the EU, 

and neither were the involved interviewees. Another relevant reason for selecting The Gambia, 

is the fact that in 2021 the EU has adopted for the first time ever a restriction on the issuing of 

short-stay visas to Gambian nationals, as a sanction for the lack of cooperation by The Gambia 

on readmission.33 The impact of these newly possible sanctions in the Visa Code regarding third 

countries’ cooperation on readmission will also be discussed, since the literature is limited on 

both decisive and understudied elements. 

The second part of the research entails seven semi-structured interviews with anonymous 

experts, such as academics, policy practitioners in the EU and The Gambia, members of EU 

institutions, and civil society members from The Gambia.34 Depending on their expertise, 

questions were asked about the EU’s readmission and return policy, the EU-The Gambia 

relations and the Good Practices Document and its implications for the returning migrants. 

The interviews were conducted in May and June of 2022 in-person and over online video calls 

in English and Dutch. Four of the interviewees agreed to being recorded during the interview. 

Every interviewee was guaranteed anonymity. No one was compensated for being interviewed. 

The interviews and the literature analysis allow for a thorough analysis of the human rights 

obligations in the informal readmission arrangements which the EU concludes. 

 
32 Faal, Gibril. (2020). Civil Society Input to EU-Africa Cooperation on Migration: The Case of The Gambia. 

ECRE. 2-3. 
33 Council of the EU. (2021). Decision on the suspension of certain provisions of Regulation (EC) No 810/2009 of 

the European Parliament and of the Council with respect to The Gambia. 
34 See Annex I. 
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3. The EU’s migration and return policy 

The EU’s migration and return policy entail many instruments and policies, which are all 

interlinked to some degree. However, the return policy is part of the EU’s migration policy and 

has become more of a priority over the years. 

Since the EU decided to abolish the checks at the internal borders in the Schengen Area, the 

participating states needed a common policy for their external borders.35 Among other elements, 

they needed a common approach to dealing with people entering the EU. This common 

approach is named the Common European Asylum System (CEAS), which is the main 

component of the  EU Asylum Acquis.36  

3.1. EU Migration Policy 

Through the CEAS, the EU and the Member States have attempted since 1999 to harmonise 

their legislation regarding asylum procedures and international protection procedures.37 The 

CEAS’s goal is to set out common (procedural) standards and cooperation to ensure that asylum 

seekers are treated equally in an open and fair system – wherever they apply for asylum.38 It 

includes five important legislative documents: the (Recast) Qualification Directive,39 the 

(Recast) Asylum Procedures Directive,40 the (Recast) Reception Conditions Directive,41 the 

(Recast) Dublin Regulation42 and the EURODAC Regulation43. The European Union Agency 

for Asylum (EUAA) – formerly the European Asylum Support Office (EASO) – is the 

appointed agency that is tasked with improving the functioning and implementation of the 

 
35 Den Heijer, Maarten; Rijpma, Jorrit & Spijkerboer, Thomas. (2016). Coercion, prohibition, and great 

expectations: the continuing failure of the Common European Asylum System. In Common Market Law Review. 

Volume 53, Issue 3. 615. 
36 EASO. (2016). An Introduction to the Common European Asylum System for Courts and Tribunals – A Judicial 

Analysis. 14. 
37 Chetail, Vincent. (2016). The Common European Asylum System: Bric-à-brac or System?. In Chetail, Vincent; 

De Bruycker, Philiippe and Maiani, Francesco (Eds.). Reforming the Common European Asylum System. Brill 

Nijhoff. 3. 
38 Ibid. 11-17. 
39 EU Directive 2011/95/EU of 13 December 2011 on standards for the qualification of third-country nationals or 

stateless persons as beneficiaries of international protection, for a uniform status for refugees or for persons eligible 

for subsidiary protection, and for the content of the protection granted (recast). 
40 EU Directive 2013/32/EU of 26 June 2013 on common procedures for granting and withdrawing international 

protection (recast). 
41 EU Directive 2013/33/EU of 26 June 2013 laying down standards for the reception of applicants for international 

protection (recast). 
42 Regulation (EU) No 604/2013 of 26 June 2013 establishing the criteria and mechanisms for determining the 

Member State responsible for examining an application for international protection lodged in one of the Member 

States by a third-country national or a stateless person (recast). 
43 Regulation (EU) No 603/2013 of 26 June 2013 on the establishment of 'Eurodac' for the comparison of 

fingerprints for the effective application of Regulation.  
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CEAS, by encouraging cooperation among the Member States and supporting the Member 

States.44 The Commission’s 2020 New Pact on Migration and Asylum aims to improve the 

CEAS with a package of nine new proposed instruments.45 They want to fill the existing gaps 

in the asylum system, through improved and faster procedures and balancing the principles of 

fair sharing of responsibility and solidarity.46 

This sharing of responsibility is also the rationale behind the resettlement schemes and the 

complementary pathways for migrants.47 Moreover, the EU puts effort into preventing human 

smuggling and trafficking of migrants,48 and into the integration of migrants once they are 

legally allowed to stay in the EU.49  The EU facilitates family reunification50 and labour 

migration51 as part of their migration policy. 

To conclude and most pertinent for this thesis, the CEAS establishes who receives asylum and 

protection in the EU.52 All the migrants who do not receive asylum become migrants with an 

irregular status and will be ordered to leave the EU.53 This return can be voluntary,54 but all 

who do not leave voluntary are removed or returned forcibly to a non-EU third country: either 

a country of transit or their country of origin.55 These rules are established in the Return 

Directive.56 

 
44 Website: https://www.euaa.europa.eu/ . 
45 Criticism: De Bruycker, Philippe. (15 December 2020). The New Pact on Migration and Asylum: What it is not 

and what it could have been. EU Migration Blog. Retrieved from https://eumigrationlawblog.eu/the-new-pact-on-

migration-and-asylum-what-it-is-not-and-what-it-could-have-been/ . 
46 Brouwer, Evelien; Campesi, Giuseppe; Carrera, Sergio, et.al. (2021). The European Commission’s legislative 

proposals in the New Pact on Migration and Asylum. 26.; European Commission. (23 September 2020). New Pact 

on Migration and Asylum, setting out a fairer, more European approach. 
47 European Commission. (2020). Recommendation of 23.9.2020 on legal pathways to protection in the EU: 

promoting resettlement, humanitarian admission and other complementary pathways. C(2020) 6467 final. 
48 EU. (5 April 2011). Directive 2011/36 EU on preventing and combating trafficking in human beings and 

protecting its victims.; EU. (2004). Directive 2004/81EC on the residence permit issued to thirdcountry nationals 

who are victims of trafficking in human beings or who have been the subject of an action to facilitate illegal 

immigration, who cooperate with the competent authorities. 
49 Carrera, Sergio & Vankova, Zvezda. (2019) Human Rights Aspects of Immigrant and Refugee Integration 

Policies: A comparative assessment in selected Council of Europe member states at the request of the Special 

Representative of the Secretary General on Migration and Refugees of the Council of Europe.; Council. (25 

November 2003). EU Directive 2003/109/EC concerning the status of third-country nationals who are long-term 

residents. 
50 Council. (22 September 2003). EU Directive 2003/86/EC on the right to family reunification.; European 

Commission. (2014). Communication on Guidance for application of Directive 2003/86/EC. COM (2014) 210 

final.  
51 Keith, Lilana & LeVoy, Michele. (2021). Designing labour migration policies to promote decent work. PICUM. 
52 EU Qualification Directive 2011/95/EU. 
53 Article 1 Qualification Directive (recast) 2011/95/EU.; Article 2 Return Directive 2008/115/EC. 
54 Article 7 Return Directive 2008/115/EC. 
55 Article 8 Return Directive 2008/115/EC. 
56 Return Directive 2008/115/EC. 
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3.2. Return policy with its toolbox and instruments 

Due to the increase of asylum applications in the last ten years in Europe, the prevention, 

detention, expulsion and return of asylum seekers and refugees became at the forefront of the 

legislative and executive policy in the EU.57 The EU has been focussing heavily on the return 

of migrants and on pushing them away, literally and figuratively. One can think of the illegal 

literal pushbacks at the outside borders of Europe, namely in Greece, Italy and  Poland.58 

Further, the detention conditions while applying for asylum or after receiving a return decision 

are inhuman, nor ‘welcoming’ for refugees.59 

To fully understand the implications of the Readmission Arrangements, some instruments of 

the Return Policy will be clarified concisely.  

3.2.1. Return Directive 

The main instrument in this area is the Return Directive. Although the Directive is not included 

in the CEAS, they are closely interlinked, since the Return Directive applies to people whose 

asylum applications were unsuccessful.60 Hence, this Return Directive is certainly part of the 

EU Migration and Asylum Acquis.61 Moreover, this Directive is part of the return policy and 

irregular migration policy of the EU, although it is not the only return instrument.62 

Firstly, the EU Return Directive lays out what and how the Member States must treat irregularly 

staying migrants when returning them.63 This includes timeframes for return procedures, 

procedural safeguards, guidelines on voluntary departure, as well as indications and minimum 

standards on the use of detention or entry bans.64 The EU and the Return Directive focus on the 

voluntary return of migrants with irregular status.65 Only when they refuse this, do the Member 

States enforce the obligation to return them to their country of origin, country of transit or 

 
57 Sundberg Diez, Olivia. (2019). Diminishing safeguards, increasing returns: non-refoulement gaps in the EU 

return and readmission system. European Policy Centre. 6. 
58 Council of Europe Commissioner for Human Rights. (21 October, 2021). European states must stand up against 

pushbacks and the attempt to legalise them.  
59 ECRE. (4 June 2021). Asylum in Greece: a Situation Beyond Judicial Control?. 3. 
60 Majcher, Izabella. (2019). The European Union Returns Directive and Its Compatibility with International 

Human Rights Law. Brill Nijhoff. 30. 
61 EASO. (2016). An Introduction to the Common European Asylum System for Courts and Tribunals – A Judicial 

Analysis. 57-61. 
62 Majcher, Izabella. (2019). The European Union Returns Directive and Its Compatibility with International 

Human Rights Law. Brill Nijhoff. 28. 
63 Return Directive 2008/115/EC. 
64 Sundberg Diez, Olivia. (2019). Diminishing safeguards, increasing returns: non-refoulement gaps in the EU 
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another third country.66 It must be done in accordance with fundamental rights found in the 

EU’s Charter and the international human rights and refugee protection standards.67  

This Return Directive has been in the process of a Recast for years.68 The challenges the recast 

wants to remedy are the decrease in the EU return rate, along with not successfully enforcing 

return decisions and the lack of cooperation of countries of origin.69 The Commission proposed 

a recast aiming to 'reduce the length of return procedures, secure a better link between asylum 

and return procedures, and ensure a more effective use of measures to prevent absconding'.70  

The proposal could be expected heavy criticism.71 In general, the Commission has moved away 

from the emphasis and prioritisation of voluntary return, and wants to add more detention 

measures.72 Some proposed amendments to the proposal that are more pertinent to this thesis 

will follow. 

Currently, the Return Directive is applicable to informal readmission arrangements.73 However, 

some interviewees mentioned that groups of Members of the European Parliament (MEPs) are 

arguing to leave the informal readmission arrangements out of the scope of the Return 

Directive, because in this way, the Return Directive legitimises the informal arrangements, 

which the MEPs wish not to, although the Directive also includes procedural guarantees for the 

returning migrants.74 The chances are expected to be low that the this will happen.75  

Another initiative by some MEPs is to include in the Recast the obligation on every return flight 

to include an official to monitor the fundamental rights of the returning migrants, because now 

such a person is only sporadically present.76 Although since the 2019 amendment of the Frontex 

 
66 Article 3 and 8 of Return Directive 2008/115/EC. 
67 Article 1 of Return Directive 2008/115/EC.; See Chapter 4. 
68 European Commission. (2018). Proposal for a Directive on common standards and procedures in Member 

States for returning illegally staying third-country nationals (recast), COM/2018/634 final. 
69 European Parliament. (2021). Briefing: Recasting the Return Directive.; European Commission. (2018). 

Proposal for a Directive on common standards and procedures in Member States for returning illegally staying 

third-country nationals (recast), COM/2018/634 final. 1. 
70 Ibid. 
71 Majcher, Izabella & Strik, Tineke. (2021). Legislating without Evidence: The Recast of the EU Return Directive. 

European Journal of Migration and Law 23. 3.  
72 Muir, Elise & Molinari, Caterina. (2019). Targeted impact assessment study on the proposed Return Directive 

(recast): Legal Aspects. European Parliamentary Research Service. 43. 
73 Article 3 (3)(b) Return Directive Directive 2008/115/EC. 
74 Interview #6 and #7, June 2022. 
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Regulation,77 each return operation organised or coordinated by Frontex must be monitored by 

the forced-return monitor,78 which not happening yet.79 Moreover, they also want to add a post-

return monitoring mechanism, to be able to evaluate how the period after the return.80 For 

example, whether or not the returnees are prosecuted or even expelled to another third country, 

how the reintegration proceeds, etc. 

Thus far, no consensus has been reached on the content of the Recast of the Return Directive. 

The Return Directive has also been the subject of several cases before the CJEU in relation to 

the EU Charter of Fundamental Rights and other human rights instruments.81 For example, in 

Z.Zh. and I.O., the CJEU emphasised that the principle of proportionality requires a case-by-

case decision under the Return Directive, while taking into account the fundamental rights of 

the persons.82 

3.2.2. European Commission: Agenda on Migration (2015), Plan on Return (2015) 

and New Pact on Migration and Asylum (2020) 

The European Commission has been focusing on increasing the number of returns of migrants 

and making it more effective for decennia, as it repeated in its Agenda on Migration and the 

EU Action Plan on Return.83 This last one focused inter alia on the improvement of the 

cooperation with third countries on the subject of readmission and the need for a better 

implementation of the 2008 Return Directive at the national levels.84 It was updated in 2017 to 

the Renewed Action Plan on Return,85 which aimed to once again increase the return rate.86  

 
77 EU Regulation 2019/1896 of the European Parliament and of the Council of 13 November 2019 on the European 

Border and Coast Guard (Frontex). (2019). 
78 Article 50(5) Frontex Regulation 2019/1896. 
79 See Chapter 4.4. 
80 Interview#6 and #7, June 2022. 
81 Majcher, Izabella. (2019). The European Union Returns Directive and Its Compatibility with International 

Human Rights Law. Brill Nijhoff. 51-53. 
82 CJEU. (11 June 2015). Z. Zh. v. Staatssecretaris Voor Veiligheid En Justitie and I. O. v. Staatssecretaris Voor 

Veiligheid En Justitie. C-554/13. §49 and 69. 
83 European Commission. (2015). Communication from the Commission to the EP, the Council, the European 

Economic and Social Committee and the Committee of the Regions – A European Agenda on Migration. 

COM/2015/0240 final.;  European Commission. (2015). Communication from the Commission to the EP and to 

the Council – EU Action Plan on Return. COM/2015/0453 final. 
84 Muir, Elise & Molinari, Caterina. (2019). Targeted impact assessment study on the proposed Return Directive 

(recast): Legal Aspects. European Parliamentary Research Service. 32. 
85 European Commission. (2017). Communication from the Commission to the EP and the Council on a more 

effective return policy in the EU – a Renewed Action Plan. COM/2017/0200 final. 
86 Muir, Elise & Molinari, Caterina. (2019). Targeted impact assessment study on the proposed Return Directive 

(recast): Legal Aspects. European Parliamentary Research Service. 32. 
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Moreover, the EU has on several occasions recently confirmed its (silent or not so silent) shift 

from supporting and aiding migrants in Europe to returning them as the focus of their migration 

policy, all in the name of their “fight against illegal immigration”.87 Firstly, in the above 

mentioned 2020 New Pact on Migration and Asylum, the Commission again emphasised “an 

effective return policy and an EU-coordinated approach to returns” and proposed to improve 

the legislation and harmonise the existing return procedures.88  

In 2021, the European Commission released a Communication on Enhancing cooperation on 

return and readmission as part of a fair, effective and comprehensive EU migration policy.89  

3.2.3. EU Strategy on Voluntary Return and Reintegration 

Also in 2021, the new EU Strategy on Voluntary Return and Reintegration was adopted by the 

European Commission, since it is a key objective under the 2020 New Pact on Migration and 

Asylum.90 The Vice-President for Promoting our European Way of Life, Margaritis Schinas, 

said: “The EU is building a new ecosystem on returns – looking at increasing cooperation on 

readmission, improving the governance framework, equipping Frontex with a new operational 

mandate on returns and appointing an EU Return Coordinator.”91 

3.2.4. EU’s Readmission policy 

Next, the EU and its Member States need cooperation from non-EU third countries when 

returning irregular migrants outside of the EU, or readmitting them from the point of view of 

the non-EU countries. Here, the readmission agreements and arrangements have played a 

significant role. The EU makes these agreements with third countries to improve the 

cooperation between the several administrations when readmitting people who are residing 

irregularly in the EU.92 The EU readmission policy is an important part of the external 

 
87 Majcher, Izabella. (2019). The European Union Returns Directive and Its Compatibility with International 
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88 European Commission. COM(2020) 609 final. 3.; Brouwer, Evelien; Campesi, Giuseppe; Carrera, Sergio, et.al. 

(2021). The European Commission’s legislative proposals in the New Pact on Migration and Asylum. 44.; De 

Bruycker, Philippe. (15 December 2020). The New Pact on Migration and Asylum: What it is not and what it could 

have been. EU Migration Blog.  
89 European Commission. (10 February 2021). Communication from the Commission to the European Parliament 

and the Council Enhancing cooperation on return and readmission as part of a fair, effective and comprehensive 

EU migration policy. COM (2021) 56 final.  
90 European Commission. (2021). Communication on the EU Strategy on Voluntary Return and Reintegration. 

COM(2021) 120 final. 
91 European Commission. (2021). Press Release: Migration management: New EU Strategy on voluntary return 

and reintegration. Retrieved from https://ec.europa.eu/commission/presscorner/detail/en/ip_21_1931 . 
92 Giuffré, Mariagiulia. (2020). The readmission of asylum seekers under international law. Hart Publishing, an 

imprint of Bloomsbury Publishing Plc. 27. 
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dimension of the EU’s migration policy.93 The many different readmission agreements can be 

split up into two categories: formal (legally binding) agreements and informal (legally non-

binding) arrangements.94  

The EU Member States also cooperate with each other to make the return of migrants as smooth 

and fast as possible through, for example, mutual recognition of a decision on expulsion95 and 

implementation of guidelines on forced return.96  

The mandate to conclude Readmission Agreements is included in the European Commission’s 

tasks.97 The Commission negotiates with third countries, which then agree to readmit their own 

nationals or people who transited through its country after they got a return order in an EU 

Member State. However, there has been a trend since 2016 that the Commission and individual 

Member States conclude informal or legally non-binding readmission arrangements.98 In 2019, 

Frontex (the European Border and Coast Guard Agency) even gained additional power to 

conclude informal readmission arrangements with third countries.99  

On May 19th of 2021, the European Parliament adopted (with a narrow majority) a report 

criticising the European Commission and some Member States “for overusing informal 

agreements on the return and readmission of irregular migrants”.100 The European Parliament 

provides some recommendations on how to protect the migrants’ human rights, since the 

informal arrangements are “concluded without due democratic scrutiny and parliamentary 

oversight and are not subject to judicial scrutiny”. It also highlights several worrying trends and 

the practical human rights implications stemming from such informal arrangements.101 Lastly, 

the European Parliament also requests the Commission to be more transparent regarding the 

 
93 Majcher, Izabella. (2019). The European Union Returns Directive and Its Compatibility with International 

Human Rights Law. Brill Nijhoff. 26. 
94 See Chapter 5 and 1. Introduction. 
95 Council. (2001). Directive 2001/40/EC on the mutual recognition of decisions on the expulsion of third country 

nationals.  
96 Council of Europe. (2005). Twenty Guidelines on Forced Return.  
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Saharan Africa. Migration Policy Institute. 
99 Article 73(5) of Regulation (EU) 2019/1896 of the European Parliament and of the Council of 13 November 

2019 on the European Border and Coast Guard. OJ L 295/1.; Sundberg Diez, Olivia. (2019). Diminishing 
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Centre. 6. 
100 European Parliament. (19 May 2021). Press Release: MEPs call for better protection of migrants from human 
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financial part of these actions: what EU funds go to third countries as part of migration deals.102 

They ask for a complete and public overview of EU funding to third countries.103  

3.2.5. EU Instruments linked to the return policy  

Finally, many other EU strategies and legislations interact closely or are instrumentalised for 

the return policy. For example, the Return Directive refers to the Schengen Borders Code, 

which regulates border control of people crossing the external border of the EU.104 

A second example is the incentives the EU offers to the third countries in exchange for 

concluding a readmission agreement, such as visa facilitation or other legal access options for 

their citizens, development cooperation, “as well as trade, energy, security, education, 

environmental or agricultural policy”.105 

The last example is the negative incentives the EU uses to pressure the third countries into 

abiding by the readmission agreement that was concluded. They can be found in the EU Visa 

Code. The Visa Code has been amended106 to enable the EU to attempt to pressure third 

countries into cooperation on readmission by using the visa policy as leverage.107 This idea of 

linking the visa code and the EU return policy was first introduced in the 2015 Agenda on 

Migration and is repeated in the proposal for the Return Directive (Recast).108 However, the 

idea of linking cooperation on readmission with visa policy is not new.109 Some Member States 

have been doing this for decades.110 Nonetheless, many acknowledge that “better cooperation 

 
102 ANSA. (21 May 2021). MEPs call for protecting migrants from rights violations. INFO Migrants. Retrieved 
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105 Bendel, Petra. (2019). Politics of International protection. In Weinar, Agnieszka, Bonjour, Saskia and 
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106 EU Regulation 2019/1155 of 20 June 2019 amending Regulation No 810/2009 establishing a Community Code 
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country nationals (recast), COM/2018/634 final. 1. 
109 Cassarino, Jean-Pierre & Marin, Luisa. (2022). The Pact on Migration and Asylum: Turning the European 

Territory into a Non-territory? European Journal of Migration and Law 2022 24. 17. 
110 Ibid. 17. 



 
 

20 

 

on readmission with reluctant third countries cannot be obtained through visa policy measures 

alone”.111 

Article 25a of the Visa Code constitutes a monitoring mechanism under which the Commission 

assesses annually the third countries’ cooperation on readmission according to a few indicators: 

number of return decisions issued to nationals of a country, number of actual forced returns to 

a country, the number of readmission requests per Member State accepted by a country, level 

of practical cooperation.112 Based on those factors, the issuance of visas can be restricted or 

made more difficult or expensive for "applicants or categories of applicants who are nationals 

of a third country that is considered not to be cooperating sufficiently" with readmissions, while 

respecting the principles of proportionality and adding that it should only be used as a last 

resort.113  

Regarding only using Article 25a of the Visa Code as a last resort, the French Presidency of the 

Council has declared in February 2022 that Article 25(1)(a) should “not be seen as 

exceptional”.114 The Presidency also encouraged Member States to use other means to increase 

third country acceptance of deportations and improve the effectiveness of readmission in 

practice, such as “programming of NDICI (Neighbourhood, Development and International 

Cooperation Instrument) through a flexible incentive approach, legal migration and visa 

facilitation, trade and the political engagement through high-level visits”.115  

Commissioner Johansson has stated in 2021 that the goal should be extending processing times 

for visas, increasing costs, and shortening the validity of visas for countries which are not 

cooperating sufficiently on readmission according to the Commission’s assessment.116 

This is an example of the externalisation of migration control: the control of migration is 

shifting to the borders and to outside the EU’s territory.117 It is also an example of 

 
111 European Commission. (2002). On a Community Return Policy on Illegal Residents, COM (2002) 564 final. 
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114 Presidency of Council of the European Union. (14 February 2022). Annual implementation of the visa-remission 
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Europeanisation beyond Europe: the fact that non-EU countries adopt EU rules and norms or 

accept to cooperate with the EU.118 Through these measures of restricting visas as leverage for 

cooperation, the EU is using its power to achieve goals that are beneficial to the EU, but are not 

executed by them or on their territory.119 It will restrict the access of visas into the EU for a 

country’s nationals, when they want that specific country to cooperate with them on a subject, 

in this case on readmitting their own nationals. It is coercing the third countries into cooperating 

with the EU. Moreover, the EU and its Member States are forming a political unity (called 

“Team Europe”) while they attempt to externalise migration control and attempt to compel third 

countries to adopt migration policies compatible with the EU’s own migration policy goals 

through these coercing visa measures.120 The EU has only once used these measures: to restrict 

short-stay visas of Gambian nationals in October 2021.121  

As mentioned above, the readmission agreements and arrangements are also examples of 

externalisation of migration control: the third countries that agree with the cooperation on 

readmission are practically used as a buffer and dumping ground for the EU.122  

3.2.6. Challenges of the EU Return Policy 

The abovementioned instruments and agencies are all part of the EU’s Return Migration Policy. 

They show that many EU instruments are interconnected and linked to the return policy and 

readmission agreements, and the EU instrumentalises all its mechanisms to improve the return 

of migrants with an irregular status. There are, however, many challenges regarding the EU’s 

Return Policy. The main challenges are as follows.  

Firstly, the return system is not efficient enough according to the EU.123 The rates of returns are 

too low. Many of those who lost the right to stay, do stay in the EU.124 The low numbers are 
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the Politics of Migration in Europe. Routledge. 295-296. 
123 European Commission. COM (2021) 56 final. 2. 
124 Ibid. 



 
 

22 

 

caused by inconsistencies and gaps between the national asylum and the return system,125 which 

the EU tries to tighten through their above mentioned recent initiatives.126  

Moreover, the Covid-19 pandemic has not made the functioning of the return and readmission 

operations easier.127 It had a decelerating effect, given the travel restrictions.128 In 2020, more 

than 396.400 return decisions were issued by the Member States, which is the lowest number 

since 2013. Eventually, 70.200 non-EU citizens were returned to a non-EU country.129 This 

amounts to 18% of all ordered return decisions and is a decrease from 29% in 2019. In the first 

half of 2021, this low trend persisted. Based on the data received and analysed thus far: 21.100 

returns were completed, which is only 14% of the return orders issued.130  

The Commission’s focus on forced returns of migrants is criticised, because this focus 

downgrades the procedural and logistical aspects of the current asylum and return 

procedures.131 

Secondly, the EU itself also considers one of the main obstacles to an effective removal practice 

the lack of cooperation of third countries on readmission.132 This is the reason why the EU has 

recently considered the readmission policy more of a separate policy area, still linked to the 

return policy.133 Some argue it has even become the political priority for the EU, due to it being 

one of the areas for which it is rather easy to find a political consensus.134 To investigate the 

human rights protection of this new political priority, being the concluding of readmission 

agreements, is thus highly pertinent.  
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4. Applicable standards: international and European human rights 

standards 

To assess whether the formal and informal readmission arrangements are fulfilling the human 

rights of the migrants with an irregular status, the relevant rights and principles will be outlined 

first. The EU and the Member States have the duty to ensure that their fundamental rights are 

fully complied with within the framework of their international obligations.135 All these 

obligations and human rights can be found in international legal norms, such as the 1951 

Convention relating to the Status of Refugees (Refugee Convention),136 the UN Convention 

against Torture (CAT), the International Covenant on Civil and Political Rights (ICCPR),137 as 

well as the European norms, which are the European Convention on Human Rights (ECHR)138 

and the EU Charter of Fundamental Rights (EU Charter or EU CFR)139.  

In light of the word limitations of this thesis, only the most relevant human rights standards will 

be discussed, namely the right to asylum, the non-refoulement principle and the rights of the 

migrants during the return process. There are more human rights and principles applicable, they 

will not be discussed in depth. For example, the prohibition of collective expulsion and the 

prohibition of arbitrary detention before return or removal could also come into play for 

returning migrants.140 

4.1. Non-refoulement principle  

Asylum seekers and refugees whose application was refused or rejected, risk being expelled or 

returned from the state they are currently staying in.141 They could be sent to their state of origin, 

or transit, or – in the European Union – to another European Member State due to the Dublin 

Regulation.142 There is, however, for the expelled people a prevalent risk of being tortured or 

treated with inhuman or degrading treatment or punishment (IDTP) in the state they are being 

expelled to.143 Therefore, states have to apply the non-refoulement principle based on 
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customary law.144 This principle contains the obligation of a state, the sending state, to refrain 

from forcibly removing an individual to another State, the receiving state, where they might be 

ill-treated.145 

4.1.1. International non-refoulement principle  

This prohibition is internationally enshrined in Article 33 of the UN 1951 Refugee Convention: 

“1. No Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever 

to the frontiers of territories where his life or freedom would be threatened on account of his 

race, religion, nationality, membership of a particular social group or political opinion. 2. The 

benefit of the present provision may not, however, be claimed by a refugee whom there are 

reasonable grounds for regarding as a danger to the security of the country in which he is, or 

who, having been convicted by a final judgment of a particularly serious crime, constitutes a 

danger to the community of that country”.  

Further, Article 3 of UNCAT states: “No State Party shall expel, return ("refouler") or extradite 

a person to another State where there are substantial grounds for believing that he would be in 

danger of being subjected to torture”.146  

Many international human rights bodies have confirmed the implicit obligation of non-

refoulement, such as the Human Rights Committee,147 Committee of the Rights of the Child148 

and the Committee on the Elimination of All Forms of Racial Discrimination.149  
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4.1.2. The ECHR and the European Court of Human Rights 

Further, the non-refoulement principle is not enshrined in the ECHR, but is developed through 

the case law of the ECtHR, starting in the Soering case.150 Soering was to be extradited to the 

USA from the UK.151 He went to ECtHR to challenge his extradition based on Article 3 ECHR, 

because he would be extradited to the State of Virginia in which prisoners wait for the death 

penalty on death row. The Court agreed with him: the extradition of a person to another State 

where he would be subjected or be likely subjected to torture or to inhuman or degrading 

treatment or punishment may give rise to an issue under Article 3 ECHR and constitute a 

responsibility of that sending State under the Convention.152 The sending state has the 

obligation to protect individuals from these abuses, next to prohibiting them.153 Moreover, it 

must be reasonably proven that if a person would be extradited, he would face a real risk of 

being subjected to torture or to inhuman or degrading treatment or punishment in the receiving 

country.154  

Two years later, the Court ruled in Cruz Varaz that the non-refoulement principle also applies 

to asylum seekers in expulsion cases. 155 This has since been confirmed in many judgments.156  

This risk of torture or IDTP in the receiving state can appear in many forms, such as death row 

or the death penalty157 or an illness for which the receiving states do not have the facilities or 

resources to treat it158, but also detention conditions that constitute a violation of Article 3 

ECHR.159 
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The principle has even been extended to “indirect refoulement” in the notorious M.S.S. Case.160 

Indirect refoulement means an expulsion to a State from where migrants may face further 

deportation without a proper assessment of their situation.161 The landmark case M.S.S. v. 

Belgium and Greece162 concerned an Afghan asylum seeker with hepatitis B who arrived in 

Greece and travelled on to Belgium where he applied for asylum. According to the Dublin III 

Regulation of the European Union, an asylum application is desired to be assessed by the 

country the person entered the EU in.163 The man was returned to Greece, where he was 

detained in a small space with twenty people. He was not allowed out into the open air and was 

given very little to eat. He was released after a couple of days and then lived in a park with 

other Afghan asylum seekers, without any support.164 

In 2011, the ECtHR judged the case. The Court relied on NGOs’ and international 

organisations’ reports to assess the Greek practice of asylum procedures and detention.165 

Concerning the detention conditions, they all mention overcrowding, dirt, lack of space and 

ventilation, and insufficient hygienic conditions.166 They also indicate there was a constant 

concern for the risk of refoulement of asylum seekers by the Greek authorities.167 The Court 

found a violation of Article 3 ECHR by Greece because the applicant’s detention conditions 

and the feeling of inferiority and anxiety constituted degrading treatment.168 The Court also 

decided Greece violated Article 3 ECHR because of its inaction by letting him live on the streets 

for several months after his release from detention.169 

The Court did not stop there. It also found a violation of Article 3 ECHR by Belgium because 

it sent the applicant back to Greece and thus exposed him to detention and living conditions 

that are incompatible with Article 3 ECHR.170 Belgium was condemned for the indirect 

refoulement of the applicant. The Court established states must “make sure that the intermediary 

country’s asylum procedure affords sufficient guarantees to avoid an asylum seeker being 
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removed, directly or indirectly, to his country of origin without any evaluation of the risks he 

faces from the standpoint of Article 3 of the Convention”.171 

The Court has since found other violations of indirect refoulement172, for example regarding 

Uighurs who would be detained in “re-education camps” when returned to China.173 

The ECtHR also protects refugees against refoulement through interim measures under Rule 

39.174 For example, it has stopped a Frontex coordinated deportation of an Iranian activist from 

Greece to Turkey with an interim measure.175 

4.1.3. The EU and the CJEU 

Article 19 of the EU Charter of Fundamental Rights entails the principle of non-refoulement 

and prohibition of collective expulsions. Moreover, the non-refoulement principle is also 

included in several of the European regulations. Article 21 of the Qualification Directive entails 

the ‘Protection from refoulement’ to respect the prohibition. Further, the Return Directive 

mentions respect for the principle of non-refoulement in Article 4(4)(b), Article 5 and Article 

9(1)(a), stating that while implementing this Directive the Member States need to respect it and 

take it into account. 

The CJEU applied Article 19 of the EU Charter in Abdida regarding return procedures, 

following the ECtHR case law.176 In this case, a person was to be returned, but he appealed 

because he was seriously ill and the return would expose him to a serious risk of grave and 

irreversible deterioration of his health.177 The Court said no one may be deported to a state 

where there is a serious risk for him to be subjected to inhuman and degrading treatment and 

when a seriously sick person would not get the adequate treatment it falls within “exceptional 

cases” under the non-refoulement principle.178 The Court explained that those “very exceptional 

cases” are characterised by the seriousness and irreparable nature of the harm that may be 
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caused by the removal of a person to a country in which there is a serious risk that he will be 

subjected to degrading treatment.179 

In Tall, the CJEU extended this case law.180 An appeal must have a suspensive effect when it 

is brought against a return decision, otherwise, a serious risk of being subjected to the death 

penalty, torture, or other inhuman or degrading treatment or punishment may occur.181 The 

Court confirmed this in Gnandi that appeal against return decision on account of non-

refoulement should have an automatic suspensive effect.182 

 

4.2. Right to asylum  

Asylum seekers should be able to apply for asylum or international protection or the refugee 

status. The EU has recognised the right in Article 18 of the EU Charter of Fundamental Rights. 

Surprisingly, the ECHR does not include an explicit right to asylum.183  

4.2.1. International right to asylum 

According to Article 14(1) of the UDHR, “everybody has the right to seek and to enjoy asylum 

from persecution”.184 Such provision is not included in the Refugee Convention nor the 

ICCPR.185 However, the rights set out in the Refugee Convention are generally accepted as a 

refugee’s right to enjoy asylum.186 

There is a cautious approach regarding this right from several human rights bodies.187 The UN 

CAT Committee for example has stated that its “authority does not extend to a determination 

of whether or not the claimant is entitled to asylum under the national laws of a country”.188  
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The Inter-American Court of Human Rights is the only human rights court that has affirmed 

that “the right to receive asylum means that the State must grant protection provided that the 

requirements and conditions for it to be provided are met”.189 

4.2.2. The ECHR and the European Court of Human Rights  

The ECtHR has explained that the ECHR does not include a right to asylum, refugee status or 

residence permit but only the prohibition to expel people to a country where they may face 

treatment contrary to Article 3.190 The ECtHR supports and defends the non-refoulement 

principle as explained above, but this does not imply that the states have a derived obligation 

to give the person permission to stay in any form. In Ahmed v. Austria, the Court did not want 

to speak on the adequacy of the decision to give or withdraw permission to stay (a refugee status 

in this case) by the state.191 This exposes a lacune: a migrant cannot be expelled due to the non-

refoulement principle, but is also not protected with legal permission to stay. 

However, the ECtHR case law is known to be dynamic and there is room for adjustments to 

their previous case law. Some authors have pointed out that the Court has since steered away 

from the “no obligation to give permission to stay”, but it has done so under Article 8 ECHR, 

instead of Article 3 ECHR.192 In circumstances where a person developed strong social ties to 

the host state society, which amounts to private life, it is not enough for the state to refrain from 

deporting the person concerned. The state has at that point positive obligations to let the person 

exercise the right to private life without interference, otherwise, a violation of Article 8 may 

occur.193 This implies not returning people in some situations,194 and even regularising a 

person’s stay.195 
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Recently, the ECtHR has stopped a removal from the UK to Rwanda through an urgent interim 

measure in the case of N.S.K. v. the UK.196 The Court has indicated to the UK Government that 

the applicant should not be removed to Rwanda until three weeks after the delivery of the final 

domestic decision in his ongoing judicial review proceedings.197 In this manner, the ECtHR is 

protecting the procedural aspect of the right to asylum. 

4.2.3. The EU and the CJEU 

The EU formally recognised the right to asylum in Article 18 EU CFR, without providing what 

the right to asylum implies and covers, and who is entitled to it.198 This is the reason why the 

CJEU rarely builds its reasoning on Article 18,199 but prefers to invoke other articles of the 

CFR, such as the right to dignity, to integrity, the respect for private and family life, or the best 

interest of the child or the right to an effective remedy and fair trial.200 For example, in NS and 

Halaf, the CJEU was explicitly asked about the right to asylum, but did not pronounce itself on 

Article 18’s content.201 However, Advocate General Maduro in his opinion in Elgafaji did state 

that the right to asylum is a binding general principle of EU Law, resulting from the 

constitutional traditions of its Member States: “[The] fundamental right to asylum . . . follows 

from the general principles of Community law which, themselves, are the result of 

constitutional traditions common to the Member States.”202 
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4.3. Human rights of the returning migrants prior to the removal 

Some European national authorities fail to keep records up-to-date regarding appeals by people 

due to being deported, or to offer individuals the opportunity to apply for asylum or their 

inadequate or flawed decision-making procedures causing the enforcement of removal 

orders.203 The Greek Ombudsman has pointed out the failure to take into account individual’s 

new claims for international protection with new evidence before a scheduled return flight and 

the failure to maintain medical files and carry out ‘fitness to travel’ checks on migrants.204 

Another problem before the flight is the racial profiling, sometimes “for the purpose of 

attempting to fill charter flights”.205 For example, Italian Interior Ministry issued a memo to 

police forces in 2017 instructing them to target Nigerians in an irregular situation since there 

was a deportation flight scheduled.206 Another example entails Frontex which has been accused 

of legitimizing the German practice of “systemic expulsion against the Roma community”, 

while a significant number of expelled asylum seekers’ claims had been refused in accelerated 

procedures.207 

Further, the detention conditions after receiving a return decision are often inhuman, nor 

‘welcoming’ for refugees.208 

 

4.4. Human rights of the returning migrants during the return itself  

There are numerous accounts of human rights violations during return flights, mostly physical 

abuse of returnees by escorts.209 There, the right to physical integrity or prohibition of torture 

and right to life may be at risk.210 Reports of disproportionate use of force and degrading and 
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inhuman treatment are prevalent.211 The ECtHR decided on a few cases concerning ill-treatment 

by officials during return processes.212 

Observers of the Committee Against Torture of the Council of Europe reported in 2018 on a 

Frontex coordinated return flight abuse, excessive and inappropriate use of force which 

constituted ill-treatment, namely “squeezing a person’s genitals” to ensure his compliance.213 

On flight in 2016, the children were separated from the parents and were all ordered not to 

speak to each other.214 

This aspect of Frontex coordinated return flights will be further elaborated, since it is important 

for the remainder of this thesis research. 

Return or deportation flights are either operated by national authorities or by Frontex with the 

agreement of the Member State(s) or on Frontex’ own initiative.215 Frontex can also intervene 

in a return operation of a Member State in order to assist with the implementation of return 

procedures or when a national operation faces pressure.216 

A return operation is carried out by forced-return specialists:217 forced-return escorts who assist 

the national escorts,218 forced-return monitors who supervise the operation and monitor the 

compliance with human rights,219 and forced-return specialists.220 

Since the 2019 amendment of the Frontex Regulation, each return operation organised or 

coordinated by Frontex shall be monitored by the forced-return monitor.221 This monitor shall 

 
211 Statewatch and Migreurop. (2012). FRONTEX Fundamental Rights Strategy: joint submission to the 

Ombudsman of the European Union. Retrieved from. http://www.statewatch.org/analyses/no-193-eu-ombs-

inquiry-frontex-evidence.pdf. 10. 
212 ECtHR. (18 September 2017). Thuo v. Cyprus no. 3869/07.; ECtHR. (24 June 2021). Khachaturov v. Armenia 

no. 59687/17.  
213 European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT). 

(2019). Report to the German Government on the visit to Germany carried out from 13 to 15 August 2018. CPT/Inf 

(2019) 14. 
214 D’Oliveira, Prakken. (2021). EU agency Frontex charged with illegal pushbacks. Retrieved from 

https://www.prakkendoliveira.nl/en/news/news-2021/eu-agency-frontex-charged-with-illegal-pushbacks.  
215 Gkliati, Mariana. (2020). Frontex Return Operations and their Human Rights Implications. In Soysüren, 

Ibrahim & Nedelcu, Mihaela (editors) “Deportation of Foreigners: EU instruments, Nation-State practices and 

social actors’ involvement”, Peter Lang Editions. 3-5. 
216 Ibid. 4; Article 50(1) and (3) Frontex Regulation 2019/1896. 
217 Article 52 Frontex Regulation 2019/1896. 
218 Article 50 Frontex Regulation 2019/1896.  
219 Article 51 and 110 Frontex Regulation 2019/1896. 
220 Article 53 Frontex Regulation 2019/1896.; Gkliati, Mariana. (2020). Frontex Return Operations and their 

Human Rights Implications. In Soysüren, Ibrahim & Nedelcu, Mihaela (editors) “Deportation of Foreigners: EU 

instruments, Nation-State practices and social actors’ involvement”, Peter Lang Editions. 3. 
221 Article 50(5) Frontex Regulation 2019/1896. 



 
 

33 

 

submit a report on each forced-return operation to the executive director, the fundamental rights 

officer and to the competent national authorities of all the Member States involved in the given 

operation.222 

The requirements for an effective return monitoring mechanism are prescribed in EU law, 

especially in Article 8(6) of the Return Directive: “Member States shall provide for an effective 

forced-return monitoring system”. This is explained as having sufficient resources and be 

granted access to all return operations, while their reports should be systematically taken into 

account by the authorities.223 

If Frontex has concerns regarding the respect of fundamental rights at any stage of a return 

operation, it shall communicate them to the participating Member States and to the 

Commission.224 Moreover, the individual returnee who is directly affected by the actions or 

failure to act on the part of staff involved in a return operation and who considers himself or 

herself to have been the subject of a breach of his or her fundamental rights due to those actions 

or that failure to act, or any party representing such a person, may submit a complaint to Frontex 

under the independent complaints mechanism of Article 111 of the Frontex Regulation 

2019/1896.  

The fundamental rights officer is responsible for handling complaints.225 When the complaint 

concerns Frontex staff member(s), the fundamental rights officer will ensure the appropriate 

follow-up, including disciplinary measures or referral for the initiation of civil or criminal 

justice proceedings in accordance with the Frontex Regulation and national law.226 When the 

complaint concerns a member from a Member State’s team, the Member State will ensure the 

appropriate follow-up.227 

What this ‘appropriate follow-up’ entails, is not explained in the Regulation. It seems to be fully 

internal and administrative, which causes a lack of procedural safeguards and transparency.228 
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Moreover, reports show that serious incidents are not being addressed.229 For example, a family 

spent more than three years following the internal Frontex complaints procedure after being 

deported to Turkey in violation of their human rights.230 Frontex concluded the procedure by 

saying that human rights violations had indeed taken place, the whole responsibility for the 

pushback lying with Greece, despite Frontex having coordinated the return operation to 

Turkey.231 In the earlier mentioned case where a man’s genitals were squeezed, the present 

Frontex monitors did not report the abuse to the agency.232 

In April 2022, Frontex’s former executive director, Fabrice Leggeri, resigned from the position 

after investigations, allegations and scrutiny over Frontex’ role in illegal push backs and other 

internal misconduct.233 One of them was the agency’s failure to recruit any of the 40 

fundamental rights officers it is obliged to employ to protect the rights of migrants since the 

2019 amendment of the Frontex Regulation.234 

Another criticism on this system is the independence of the fundamental rights monitors.235 

These fundamental rights monitors are employed by Frontex, but have to handle their alleged 

human rights violations.236 Thus, there is a need for an external independent monitoring body 

with the relevant expertise and sufficient resources.237 

Further, the existing complaints mechanism should be made accessible and effective in practice, 

including by providing adequate information to returnees on how to make a complaint, both 

orally and in writing, in a language they understand.238 
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When Frontex fails to take responsibility for its actions or lack thereof during the return flights 

or prevent it in the future, it can be held responsible before the CJEU.239 Frontex has been the 

subject of several cases before the CJEU which all portray the ongoing failure of Frontex to 

implement human rights safeguards.240 

 

5. Readmission agreements 

Under international law, a country has the obligation to readmit its own nationals, which is 

derived from the right of every state to expel foreigners and the right of everyone to return to 

one’s country.241 To make this process more smoothly, the EU makes the agreements with third 

countries to improve the cooperation between the several administrations when readmitting 

people who are residing irregularly in the EU.242 

The European Migration Network has defined a readmission agreement as: “An agreement 

between the EU and/or a Member State with a third country, on the basis of reciprocity, 

establishing rapid and effective procedures for the identification and safe and orderly return of 

persons who do not, or no longer, fulfil the conditions for entry to, presence in, or residence in 

the territories of the third country or one of the Member States of the European Union, and to 

facilitate the transit of such persons in a spirit of cooperation”.243 

Officially, a readmission agreement is based on reciprocity, however, this reciprocity is 

unbalanced.244 Readmission has asymmetric costs and benefits having economic, social and 

political implications for countries of origin.245 Additionally, the agreements are unpopular 
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Statewatch. (5 January 2022). EU: Frontex asks court to reject human rights case, seeks legal costs from asylum 

seekers.; Statewatch. (25 January 2022). Frontex: the ongoing failure to implement human rights safeguards. 
241 Giuffré, Mariagiulia. (2020). The readmission of asylum seekers under international law. Hart Publishing, an 

imprint of Bloomsbury Publishing Plc. 133-135. 
242 Ibid. 27. 
243 EMN. EMN Glossary & Thesaurus. 
244 Cassarino, Jean-Pierre. (2018). Informalizing EU Readmission Policy. In Servent, Ariadna Ripoll & Trauner, 

Florian. The Routledge Handbook of Justice and Home Affairs Research. Routledge. 85. 
245 Cassarino, Jean-Pierre & Marin, Luisa. (2022). The Pact on Migration and Asylum: Turning the European 

Territory into a Non-territory? European Journal of Migration and Law 2022 24. 19. 
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amongst the population of third countries and the readmission is humiliating, stigmatizing, 

violent and traumatic for the returning migrants.246 

Further, as a prerequisite, “a readmission agreement is a precondition for inter-state cooperation 

but it does not automatically imply a functioning return cooperation.”247 And the fact there is 

not signed a readmission agreement or arrangement does mean there are no readmission and 

returns happening.248 

As explained in the introduction, there are several different readmission agreements: the formal 

agreements and the informal arrangements. Initially, the EU only concluded formal readmission 

agreements, but there has been a trend since 2016 that it concludes informal and legally non-

binding readmission arrangements.249 

 

5.1. Formal Readmission Agreements (EURA) 

The European Commission is tasked with negotiating EURAs, and improving cooperation with 

third countries on readmission.250 The EURAs are then adopted by a Council decision, after the 

European Parliament has given its consent.251 

The first formal EURA was signed with Hong Kong in 2004, the latest with Belarus in 2020. 

Following is a list of all formal EURAs (as of June 2022). 

 

 

 

 

 
246 Ibid.; Schuster, L. and Majidi, N. (2015). Deportation stigma and re-migration. Journal of Ethnic and Migration 

Studies (4). 641. 
247 Trauner, Florian. (2019). Return and readmission policy in Europe: understanding negotiation and 

implementation dynamics. In Weinar, Agnieszka, Bonjour, Saskia and Zhyznomirska, Lyubov (Eds.). The 

Routledge Handbook of the Politics of Migration in Europe. Routledge. 255. 
248 Sundberg Diez, Olivia. (2019). Diminishing safeguards, increasing returns: non-refoulement gaps in the EU 

return and readmission system. European Policy Centre. 4. 
249 Slagter, Jonathan. (2019). An “Informal” Turn in the European Union’s Migrant Returns Policy towards Sub-

Saharan Africa. Migration Policy Institute. 
250 Article 79(3) TFEU. 
251 European Court of Auditors. (2021). Special Report no. 17/2021 EU readmission cooperation with third 

countries: relevant actions yielded limited results. §11. 
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Formal EURAs Year 

Hong Kong252 2004 

Macao253 2004 

Sri Lanka254 2005 

Albania255 2006 

Russia256 2007 

Ukraine257 2008 

North Macedonia258 2008 

Bosnia & Herzegovina259 2008 

Montenegro260 2008 

Serbia261 2008 

Moldova262 2008 

Pakistan263 2010 

Georgia264 2011 

Armenia265 2014 

 
252 Agreement between the European Community and the Government of the Hong Kong Special Administrative 

Region of the People’s Republic of China on the Readmission of Persons Residing without Authorisation. (24 

January 2004). OJ 2004 L 17/25. 
253 Agreement between the European Community and the Macao Special Administrative Region of the People’s 

Republic of China on the Readmission of Persons Residing without Authorisation. (30 April 2004). OJ 2004 L 

143/99. 
254 Agreement between the European Community and the Democratic Socialist Republic of Sri Lanka on the 

Readmission of Persons Residing without Authorisation. (17 May 2005). OJ 2005 L 124/43. 
255 Agreement between the European Community and the Republic of Albania on the Readmission of Persons 

Residing without Authorisation. (17 May 2005). OJ 2005 L 124/22. 
256 Agreement between the European Community and the Russian Federation on Readmission. (17 May 2007). OJ 

2007 L 129/40.  
257 Agreement between the European Community and Ukraine on the Readmission of Persons. (18 

December 2007). OJ 2007 L 332/48. 
258 Agreement between the European Community and the Former Yugoslav Republic of Macedonia on the 

Readmission of Persons Residing without Authorisation. (19 December 2007). OJ 2007 L 334/ 7. 
259 Agreement between the European Community and Bosnia and Herzegovina on the Readmission of Persons 

Residing without Authorisation. (19 December 2007). OJ 2007 L 334/68. 
260 Agreement between the European Community and the Republic of Montenegro on the Readmission of Persons 

Residing without Authorisation. (19 December 2007). OJ 2007 L 334/26. 
261 Agreement between the European Community and the Republic of Serbia on the Readmission of Persons 

Residing without Authorisation. (19 December 2007). OJ 2007 L 334/46. 
262 Agreement between the European Community and the Republic of Moldova on the Readmission of Persons 

Residing without Authorisation. (19 December 2007). OJ 2007 L 334/149. 
263 Agreement between the European Community and the Islamic Republic of Pakistan on the Readmission of 

Persons Residing without Authorisation. (4 November 2010). OJ 2010 L 287/52. 
264 Agreement between the European Union and Georgia on the Readmission of Persons Residing without 

Authorisation. (25 February 2011). OJ 2011 L 52/47. 
265 Agreement between the European Union and the Republic of Armenia on the Readmission of Persons Residing 

without Authorisation. (31 October 2013). OJ 2013 L 289/13.  
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Azerbaijan266 2014 

Turkey267 2014 

Cape Verde268 2014 

Belarus269 2020, but suspended in 2021 by the 

Belarusian Parliament.270 

 

All these EURAs have a similar structure. In this thesis, the common elements will be discussed 

shortly.271  

The EURAs start with several definitions of concepts used in the document and some 

fundamental principles. Some examples are nationals of a Member State, third-country 

nationals, stateless persons, residence permits, and a visa. 

Next and mainly, the EURAs entail the reciprocal obligation for both parties to readmit their 

own nationals, and even non-citizens.272 In practice, this means that the country where the 

person travels should deliver identity or travel documents, or accept the use of the European 

Travel Document for Return.273 This European Travel Document for Return facilitates removals 

in the context of readmission agreements or other arrangements concluded by the EU or the 

Member States with third countries and even in the context of return cooperation not covered 

by formal agreements.274 This obligation to readmit a person falls in the majority of the cases 

not on a European country, but on a third country.  

 
266 Agreement between the European Union and the Republic of Azerbaijan on the Readmission of Persons 

Residing without Authorisation. (30 April 2014). OJ 2014 L 128/17.  
267 Agreement between the European Union and the Republic of Turkey on the Readmission of Persons Residing 

without Authorisation. (25 February 2011). OJ 2011 L 52/47.  
268 Agreement between the European Union and the Republic of Cape Verde on the Readmission of Persons 

Residing without Authorisation. (24 October 2013). OJ 2013 L 282/15.  
269 Agreement between the European Union and the Republic of Belarus on the readmission of persons residing 

without authorisation. OJ 2020 L 181/3, (9 June, 2020). 
270 Independent. (5 October 2021). Belarus Parliament votes to suspend readmission of migrants. 
271 For an extended and detailed comparison of the EURAs (except the Belarus EURA), consult: Carrera, Sergio. 

(2016). Implementation of EU Readmission Agreements. SpringerBriefs in Law. Annex.  
272 Majcher, Izabella. (2019). The European Union Returns Directive and Its Compatibility with International 

Human Rights Law. Brill Nijhoff. 25. Footnote 92. 
273 Regulation 2016/1953 of the European Parliament and of the Council of 26 October 2016 on the Establishment 

of a European Travel Document for the Return of Illegally Staying Third-Country Nationals, and Repealing the 

Council Recommendation. (30 November 1994). 
274 Preamble §6 and 8 of Regulation 2016/1953.  
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Often the third countries try to delay or avoid returns by not accepting EU-issued travel 

documents for the purpose of return,275 but in the readmission agreements, it will state that the 

third country needs to accept these documents. Moreover, there can be some practical 

impediments. Third countries often refrain from cooperation on a return request due to missing 

documentation or an uncertain/contested identity of the irregular migrant.”276 This entails also 

another benefit of the EURAs, specifically for voluntarily returning migrants, that the 

acceptance of their documents is made more smoothly.277 

Secondly, a “third country clause” is included in the EURAs.278 This clause makes the parties 

obligated to not only readmit their own nationals as their country of origin, but also other third 

country nationals, who stayed in or transited through the country.279 Exactly this clause is an 

obstacle for the third countries to agree to a formal EURA, since this makes the burden bigger 

for them than for EU countries.280 That is the reason why third countries have been reluctant to 

conclude formal EURAs. The Commission tries to convince them with visa facilitation 

schemes, trade concessions, financial assistance, technical cooperation, and broader incentives 

regarding matters beyond migration.281 Even with all these incentives, the third countries are 

not coming around, hence why the EU has been focusing on more informal cooperation and 

readmission arrangements recently.282 

Thirdly, the procedures of the readmissions are discussed. These include some time limits, 

information that must be included in the readmission application, and the evidence needed to 

prove nationality. Also, the transfer modalities and modes of transportation of the readmission 

are discussed, even the consequence of an error made, which is taking the person back to the 

requesting state. For example, in the Belarusian EURA, this can be found in Articles 7 to 13. 

 
275 Interview #4, June 2022.; Trauner, Florian. (2019). Return and readmission policy in Europe: understanding 

negotiation and implementation dynamics. In Weinar, Agnieszka, Bonjour, Saskia and Zhyznomirska, Lyubov 

(Eds.). The Routledge Handbook of the Politics of Migration in Europe. Routledge. 255. 
276 Trauner, Florian. (2019). Return and readmission policy in Europe: understanding negotiation and 

implementation dynamics. In Weinar, Agnieszka, Bonjour, Saskia and Zhyznomirska, Lyubov (Eds.). The 

Routledge Handbook of the Politics of Migration in Europe. Routledge. 255. 
277 Interview #5, June 2022. 
278 European Court of Auditors. (2021). Special Report no. 17/2021 EU readmission cooperation with third 

countries: relevant actions yielded limited results. p22. 
279 Majcher, Izabella. (2019). The European Union Returns Directive and Its Compatibility with International 

Human Rights Law. Brill Nijhoff. 25. 
280 Dedja, Sokol. (2012).  Human Rights in the EU Return Policy: The Case of the EU-Albania Relations. European 

Journal of Migration and Law 14, no. 1. 95–114.  
281 Majcher, Izabella. (2019). The European Union Returns Directive and Its Compatibility with International 

Human Rights Law. Brill Nijhoff. 26. 
282 Ibid. 26. 
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Fourthly, for each concluded EURA a Joint Readmission Committee (JRC) is appointed.283 The 

JRC is tasked with monitoring the application of the EURA, making decisions on implementing 

arrangements necessary for the uniform application of the EURA, having regular exchanges of 

information and recommending amendments to the EURA.284 The decisions of the JRC are 

confidential but binding on the parties, except for the EURA with Pakistan.285 Each JRC has its 

own rules of procedures and is composed of representatives of each party, such as high-level 

civil servants, not politicians.286 For example, on the side of the third country, the Director 

general from the Ministry of Interior and servant of the Ministry of Foreign Affairs are included 

because the Ministry of Interior needs to confirm the identity of a returning migrant and the 

Foreign Affairs Ministry needs to issue the correct travel documents for the migrants. On the 

EU side, representatives of the European Commission and interested Member States are 

included and experts on the matter from Frontex, interested Member States and of the third 

country.287  

Next, in the annexes, EURAs include a Common List of documents the presentation of which 

is considered as proof of nationality. Although they are ‘only’ included in an annex, the process 

of determining the person’s identity has become a very controversial aspect in the 

implementation of EURAs, because third countries try to avoid returns by delaying the 

identification processes of migrants with a return decision or not identifying a person as their 

national, which makes return of the person not possible under the readmission agreements.288 

These are all the common elements. There are however also some more exceptional elements 

that cannot be found in all or most EURAs. A non-affection clause is only included in the EURA 

with Turkey and with Belarus.289 This clause requires the agreements will be without “prejudice 

to the rights, obligations and responsibilities of the [parties] arising from international law 

including from international conventions to which they are a party, in particular from” 

international human rights treaties on asylum, extradition and transit and multilateral 

 
283 Cassarino, Jean-Pierre. (2018). “Informalizing EU Readmission Policy” In A. Ripoll Servent and F. Trauner 

(eds.), The Routledge Handbook of Justice and Home Affairs Research. 84. 
284 Article 19 EURA Belarus.; Cassarino, Jean-Pierre. (2018). “Informalizing EU Readmission Policy” In A. Ripoll 

Servent and F. Trauner (eds.), The Routledge Handbook of Justice and Home Affairs Research. 84. 
285 Carrera, Sergio. (2016). Implementation of EU Readmission Agreements. SpringerBriefs in Law. 34. 
286 Cassarino, Jean-Pierre. (2018). “Informalizing EU Readmission Policy” In A. Ripoll Servent and F. Trauner 

(eds.), The Routledge Handbook of Justice and Home Affairs Research. 84. 
287 European Commission. (2011). Communication on the Evaluation of EU Readmission Agreements. COM 

(2011) 76. 9-10. 
288 Carrera, Sergio. (2016). Implementation of EU Readmission Agreements. SpringerBriefs in Law. 2-3. 
289 Article 18 EURA Belarus and Article 18 EURA Turkey. 
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international conventions and agreements on the readmission of foreign nationals. In short, the 

clause requires the parties to comply with international human rights treaties.290 Furthermore, a 

data protection section is added to the most recent EURA with Belarus (2020), referring to the 

EU General Data Protection Regulation.291 Lastly, some readmission agreements are in force 

immediately for the third country’s own nationals, but are only later in force for other nationals 

and stateless persons. For example, the 2020 Belarus EURA (now suspended by the Belarusian 

Parliament) was only in force after a two-year transitional period for other than Belarusian 

nationals and stateless persons.292 

To conclude, some criticism on the formal EURA should be included. The effectiveness of 

readmission agreements in general is questioned: does the amount of returns increase after the 

conclusion of a readmission agreement? According to Stutz and Trauner, formal and informal 

readmission agreements and arrangements have less impact than widely assumed.293 They often 

lead only to “temporary increases in the return rates of third countries –  if at all”.294  

Secondly, the biggest flaw of the EURAs is according to Sergio Carrera that “little is known 

about the operability, uses and effects on the ground” of EURAs.295 Cassarino adds that 

monitoring mechanisms of the EURAs would be valuable to understand how the EURAs are 

implemented, especially given the European Parliaments legislative and budgetary functions, 

however these monitoring mechanisms are not fully established yet.296 Although, the 

Commission is now providing annual updates on the EU readmission cooperation and 

implementation with third countries.297 Additionally, the earlier mentioned proposals by MEPs 

 
290 Giuffré, Mariagiulia. (2020). The readmission of asylum seekers under international law. Hart Publishing, an 

imprint of Bloomsbury Publishing Plc. 156. 
291 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection 

of natural persons with regard to the processing of personal data and on the free movement of such data, and 

repealing Directive 95/46/EC (General Data Protection Regulation). OJ EU L 119. 4.5.2016. 
292 Johansson, Ylva. (2020). Statement on the occasion of the European Union and Belarus signing a visa 

facilitation agreement and a readmission agreement. Retrieved from 

https://ec.europa.eu/commission/commissioners/2019-2024/johansson/announcements/statement-ylva-

johansson-occasion-european-union-and-belarus-signing-visa-facilitation-agreement-and_en.  
293 Stutz, Philipp & Trauner, Florian. (2021). The EU’s ‘return rate’ with third countries: Why EU readmission 

agreements do not make much difference. International Migration 2021:00. 
294 Ibid. 
295 Carrera, Sergio. (2016). Implementation of EU Readmission Agreements. SpringerBriefs in Law. 2. 
296 Cassarino, Jean-Pierre. (2018). “Informalizing EU Readmission Policy” In A. Ripoll Servent and F. Trauner 

(eds.), The Routledge Handbook of Justice and Home Affairs Research. 85. 
297 European Commission, DG Migration and Home Affairs. (28 January 2022). Letter to Mr. Lopez Aguilar with 

the subject: EU readmission cooperation with partner countries – state of play (Ares(2022)656813). 
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regarding the Recast Return Directive could be helpful, namely their proposal to add post-return 

monitoring after the returns of migrants to third countries.298  

Lastly, the EU considers EURAs ‘only’ as technical instruments bringing procedural 

improvements to cooperation between administrations.299 Thus, the situation of the returning 

migrants has not been regulated in the EURAs, leaving those issues to relevant international, 

European and national applicable law.300  

 

5.2. Informal or legally non-binding Readmission Arrangements 

Readmission arrangements are forms of cooperation at the technical and operative levels that 

seek to produce “effective” outcomes.301 As mentioned above, the EU has recently been 

focusing on more informal cooperation and legally non-binding readmission arrangements.302  

This trend has multiple explanations and reasons. Third countries are reluctant to conclude 

formal EURAs, since they entail more obligations for them than for the EU and the countries 

are afraid of national public hostility.303 Through informal options, they increase the flexibility 

of the content and obligations.304 This creates as a tailor-made approach for each country, 

leaving some contentious issues outside of the negotiations, such as the above mentioned third 

country national clause.305 Moreover, sometimes the conclusion of an EURA does not seem 

feasible in a short period, thus an informal readmission arrangement is negotiated.306 

 
298 Interviews #6 and #7, June 2022. 
299 European Commission. (2011). Communication on the Evaluation of EU Readmission Agreements. COM 

(2011) 76. 10. 
300 See Chapter 7. 
301 Statewatch. (9 March 2022). EU: Deportations: overview of readmission cooperation in key countries. 

Retrieved from https://www.statewatch.org/news/2022/march/eu-deportations-overview-of-readmission-

cooperation-in-key-countries/. 
302 Majcher, Izabella. (2019). The European Union Returns Directive and Its Compatibility with International 

Human Rights Law. Brill Nijhoff. 26.; Slagter, Jonathan. (2019). An “Informal” Turn in the European Union’s 

Migrant Returns Policy towards Sub-Saharan Africa. Migration Policy Institute. 
303 European Court of Auditors. (2021). Special Report no. 17/2021 EU readmission cooperation with third 

countries: relevant actions yielded limited results. §9. 
304 Majcher, Izabella. (2019). The European Union Returns Directive and Its Compatibility with International 

Human Rights Law. Brill Nijhoff. 26. 
305 European Court of Auditors. (2021). Special Report no. 17/2021 EU readmission cooperation with third 

countries: relevant actions yielded limited results. §37. 
306 Ibid. §25. 
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Secondly, in this manner, they avoid parliamentary oversight,307 and proper democratic 

accountability and judicial oversight.308 The European Commission negotiates the informal 

arrangements, which are confirmed by the Council, but contrary to the EURAs, this is without 

consent of the European Parliament.309 

Thirdly, Carrera concludes - through interviews with EU officials - that the EU’s main purpose 

behind these informal methods is finding the “soft spot” in the third country concerned, “i.e. 

the authority or actor which may be willing to cooperate in identity determination and/or issuing 

travel documents”.310 This soft spot could be that the third country authority does not want to 

openly and publicly cooperate with the EU on readmission, since it fears to loose popularity 

among its nationals, both still in the country or residing in the EU. Another possibility is that 

the third country authorities want to avoid domestic debates if an agreement is public and 

formal.311  

The EU is now supporting this trend of informal readmission arrangements, because this way 

they hope to increase the return rates.312 According to the EU itself, it only signed legally non-

binding readmission arrangements with Afghanistan, Guinea, Bangladesh, Ethiopia, The 

Gambia and Ivory Coast.313 This is, however, not a complete list. Due to the inventory of Jean-

Pierre Cassarino,314 also the following countries have concluded non-standard agreements 

linked to readmission. Some of these non-binding documents were signed, and after, the same 

country signed a formal EURA, while other countries only have an informal arrangement. 

There are many different versions of an informal readmission arrangement, such as Mobility 

Partnership (MP); Common Agenda on Migration and Mobility (CAMM); Joint Way Forward 

(JWF); Joint Declaration on Migration Cooperation (JDMC); Joint Statement (JS); Standard 

 
307 Cassarino, Jean-Pierre & Giuffré, Mariagiulia. (2017). Finding Its Place In Africa:  Why Has the EU Opted for 

Flexible Arrangements on Readmission?. FMU Policy Brief No. 01/2017. University of Nottingham, Human 

Rights Law Centre. 
308 Carrera, Sergio. (2016). Implementation of EU Readmission Agreements. SpringerBriefs in Law. 45.; Cassarino, 

Jean-Pierre. (2018). Informalizing EU Readmission Policy. In Servent, Ariadna Ripoll & Trauner, Florian. The 

Routledge Handbook of Justice and Home Affairs Research. Routledge. 94.  
309 European Court of Auditors. (2021). Special Report no. 17/2021 EU readmission cooperation with third 

countries: relevant actions yielded limited results. §12. 
310 Carrera, Sergio. (2016). Implementation of EU Readmission Agreements. SpringerBriefs in Law. 45-46. 
311 Ibid. 45-46. 
312 Ibid. 45. 
313 European Commission Migration and Home Affairs. Return and readmission. Retrieved on March 1, 2022 

from https://ec.europa.eu/home-affairs/policies/migration-and-asylum/irregular-migration-and-return/return-and-

readmission_en . 
314 Cassarino Jean-Pierre. Inventory of the bilateral agreements linked to readmission. Retrieved from 

https://www.jeanpierrecassarino.com/datasets/ra/ . 
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Operating  Procedure for the identification and return of persons without an authorization to 

stay (SOP); Good Practices for the efficient operation of the return procedure (GP); Admission 

Procedures for the return of foreign nationals from European Union Member States (AP); and 

Joint Migration Declaration (JMD). The following table is entirely based on the inventory of 

Jean-Pierre Cassarino.315 (ø) indicates the document has not been leaked online (thus far). The 

confidentiality of most informal arrangements makes it a bit more difficult to analyse them 

because it must be fairly certain the leaked version is legitimate. 

 

Informal Readmission arrangements: Mobility Partnership 

Cape Verde 5 June 2008 

Moldova316 5 June 2008 

Georgia317 30 November 2009 

Armenia318 27 October 2011 

Morocco319 7 June 2013 

Azerbaijan320 5 December 2013 

Tunisia 3 March 2014 

Jordan321 9 October 2014 

Belarus322 13 October 2016 

  

 
315 Ibid. 
316 Council of the EU. (2008). Joint Declaration on a Mobility Partnerships between the European Union and the 

Republic of Moldova. Retrieved from https://ec.europa.eu/home-affairs/system/files/2020-

09/mobility_partnership_republic_of_moldova_en.pdf . 
317 Council of EU. 2009. Joint Declaration on a Mobility Partnerships between the European Union and Georgia. 

Retrieved from https://ec.europa.eu/home-affairs/system/files/2020-09/mobility_partnership_gerogia_en.pdf . 
318 Council of EU. 2011. Joint Declaration on a Mobility Partnerships between the European Union and Armenia. 

Retrieved from https://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/jha/125698.pdf . 
319 Council of EU. 2013. Joint declaration establishing a Mobility Partnership between the Kingdom of Morocco 

and the European Union. Retrieved from https://ec.europa.eu/home-affairs/system/files/2020-

09/20130607_declaration_conjointe-maroc_eu_version_3_6_13_en.pdf . 
320 Council of EU. 2013. Joint Declaration on a Mobility Partnership between the Republic of Azerbaijan and the 

European Union and its Participating Member States. Retrieved from https://ec.europa.eu/home-

affairs/system/files/2016-12/mobility_partnership_of_azerbaijan_en.pdf . 
321 Council of EU. 2014. Joint declaration establishing a Mobility Partnership between the Hashemite Kingdom 

of Jordan and the European Union. Retrieved from https://ec.europa.eu/home-affairs/system/files/2016-

12/20141009_joint_declaration_establishing_the_eu-jordan_mobility_partnership_en.pdf . 
322 Council of the European Union. (2016). Joint Declaration on a Mobility Partnership between the Republic of 

Belarus and the European Union and its Member States. Retrieved from https://ec.europa.eu/home-

affairs/system/files/2017-02/mobility_partnership_of_belarus_en.pdf .  
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 Common Agenda on Migration and 

Mobility 

Nigeria323 12 March 2015 

Ethiopia324 11 November 2015 

India325 29 March 2016 

 Joint Way Forward 

Afghanistan326 2 October 2016 

 Joint Declaration on Migration 

Cooperation 

Afghanistan327 26 April 2021 

 Joint Statement 

Turkey328 18 March 2016 

 Standard Operating Procedure for the 

identification and return of persons 

without an authorization to stay 

Bangladesh329 25 September 2017 

 Admission Procedures for the return of 

foreign nationals from European Union 

Member States 

Ethiopia330 5 February 2018 

 
323 Joint Declaration on a Common Agenda on Migration and Mobility between the Federal Republic of Nigeria 

and the European Union and its Member States. (2015). Retrieved from 

https://download.taz.de/migcontrol/eu/EU_Nigeria_Joint%20Declaration%20on%20Migration_2015.03.12_eng.

pdf 
324 EU. (2015). Joint Declaration on a Common Agenda on Migration and Mobility between the Federal 

Democratic Republic of Ethiopia and the European Union and its Member States. 

https://download.taz.de/migcontrol/eu/EU_Ethiopia_Mobility%20Partnership_2015.11.11_eng.pdf  .  
325 Council of EU. 2016. Joint Declaration on a Common Agenda on Migration and Mobility between India and 

the European Union and its Member States. Retrieved from 

https://www.consilium.europa.eu/media/23674/20160329-joint-declaration-camm.pdf . 
326 EU. (2016). Joint Way Forward on migration issues between Afghanistan and the EU.  

https://eeas.europa.eu/sites/default/files/eu_afghanistan_joint_way_forward_on_migration_issues.pdf . 
327 Council of the European Union. (2021). Joint Declaration on Migration Cooperation between Afghanistan and 

the EU. https://www.statewatch.org/media/1801/eu-council-joint-declaration-afghanistan-5223-21-add1.pdf 
328 European Council (2016). EU-Turkey statement. Retrieved from 

https://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement/ . 
329 European Commission. 2017. EU-Bangladesh Standard Operating Procedures for the Identification and 

Return of Persons without an Authorisation to Stay. C(2017)6137. Retrieved from 

https://ec.europa.eu/transparency/documents-register/detail?ref=C(2017)6137&lang=en . 
330 Council of EU. 2017. Draft EU-Ethiopia Admission Procedures for the return of foreign nationals from 

European Union Member States. Retrieved from 
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 Good Practices for the efficient operation 

of the return procedure 

Guinea (ø) 24 July 2017 

Cote d’ Ivoire (ø) 1 October 2018 

The Gambia (ø) 16 November 2018 

 Joint Migration Declaration 

Ghana (ø) 16 April 2016 

Niger (ø) 3 May 2016 

Mali (ø) 11 December 2016 

 

The limit of this thesis does not allow for an in-depth comparison between the different informal 

arrangements, but in general, there are some similarities. It is a non-binding promise of 

cooperation between the EU and the third state regarding migration challenges.331 They 

determine and define some priority areas in which they want to develop further their dialogue 

and cooperation. Most of the informal arrangements mention these areas: migration 

management, mobility and legal migration, facilitating return process, information and 

awareness-raising, return programmes, reintegration assistance, fight against smuggling and 

trafficking in human beings, transportation, establishing nationality, travel document validity, 

issuance of laissez-passer, border management, etc. 

The Common Agendas on Migration and Mobility mention the principle of voluntary 

participation of the EU Member States.332  

The Mobility Partnerships mention explicitly that they are not designed to create legal rights or 

obligations under international law.333 This is not the case in the other informal arrangements. 

 
https://www.statewatch.org/media/documents/news/2018/jan/eu-council-regugees-return-ethiopians-15762-

17.pdf . 
331 Sundberg Diez, Olivia. (2019). Diminishing safeguards, increasing returns: non-refoulement gaps in the EU 

return and readmission system. European Policy Centre. 10. 
332 CAMM Ethiopia, CAMM Nigeria, 
333 MP Moldova, §17.; MP Belarus, §44.; MP Georgia, §23.; MP Morocco, §46. 
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Further, most of the informal arrangements mention how many times a year or every few years 

they want to meet to discuss the arrangement and its implementation334 and whether or not a 

working group will be established to facilitate the application of the arrangement.335 

Moreover, there are rarely any non-affection clauses (as some formal EURAs have) or any 

references to international protection of refugees and human rights.336 Only the Joint Way 

Forward with Afghanistan has references equivalent to those in the EURAs.337 

Next, there is an academic discussion whether or not these arrangements constitute international 

agreements.338  Informal agreements are international arrangements, which some consider to be 

outside the realm of law.339 Some argue this entails a subtle denial and weakening of the 

enforceability of universal norms and standards on human rights.340 

Concluding with some criticism, the implementation, the control and the impact of informal 

readmission arrangements are harder - to impossible - to assess.341  

Lastly, the trend of informal and legally non-binding readmission arrangements creates more 

legal uncertainty.342 Moreover, it increases the inconsistencies and can undermine the 

credibility of the EU’s readmission policy, which is now not common and harmonized as the 

EU claims to aim building.343 
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6. The Gambia case study: protection of human rights through informal 

readmission arrangement from the perspective of irregular migrants  

As mentioned before, The Gambia was chosen as a case study for this thesis because between 

2014 and 2019 it was in the top ten countries of arriving migrants in the EU, while being the 

smallest country on the African mainland with a population of 2,6 million.344 This was caused 

by the unstable and problematic situation in The Gambia at the time.  

6.1. Background information on The Gambia’s political history and situation 

In 1965, The Gambia gained independence from the United Kingdom.345 Since, they have had 

three governments. The first government reigned from 1965 until 1994. In 1994, the army 

conducted a coup. In the following years, they killed suspected opponents within the army and 

even the civilian Finance Minister.346 Yahya Jammeh took control over the reigning group in 

1996 and transformed it into a political party, of which he was the leader. His party won the 

(criticised) elections and he became the president and dictator of The Gambia for 22 years.347 

During his dictatorship, murders, disappearances, torture, rapes, detentions, corruption and 

gross maladministration were prevalent as he ruled with ruthless repression of dissent and 

criticism.348 The Gambian Truth, Reconciliation and Reparations Commission concluded in 

2021 that former officials – including Jammeh – should be prosecuted for their worst human 

rights abuses committed during Jammeh’s presidency.349 

In December 2016, the Gambians elected the opposition party. Jammeh first accepted and then 

rejected these election results, which caused a political and national crisis.350 Through 

international support and pressure (for example by the Economic Community of West African 

States), the democratically elected president, Adama Barrow, could take office in January 
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2017.351 Initially, he only intended to have a three year reign, but he decided to run again as 

president (which was heavily contested)352 and he got re-elected in December 2021.353 

During Jammeh’s reign, thousands of Gambians fled to the EU, mostly through the Sahara and 

the Mediterranean to Italy and Spain, which they call the “back way” in The Gambia.354 In total, 

an estimated between 118.000 and 140.000 Gambians fled abroad.355 Between 65.000 and 

70.000 of them are in the EU, while thousands died in the Mediterranean or in the Sahara.356 

Gambian migrants opt for Europe as a destination “more often than migrants from other West 

African countries”.357 Currently, the USA, Italy, the United Kingdom, Spain and Germany 

house the most Gambian migrants.358 Most Gambian migrants with irregular status who arrived 

in Spain were placed on regularisation and settlement schemes. Therefore, there are not many 

Gambian refugees and asylum seekers in Spain and even fewer Gambians that need to be 

returned. Another big amount of fleeing Gambians arrived in Italy and travelled to Germany. 

Germany send many back to Italy and only granted a small percentage of refugee status. In 

Italy, more Gambians were granted refugee status (than in Germany), but still many were 

eventually rejected protection and were ordered to go back to The Gambia, especially after the 

end of Jammeh’s dictatorship.359 In 2020, 5000 Gambians needed to be returned from Germany 

to The Gambia.360 According to the Deutsche Welle, there were almost 7000 Gambians without 
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residence rights in Germany in 2021.361 This makes returning Gambians a hot topic in the 

German politics, since some Gambians appear in the media for their criminal activities.362 

On all these Gambians abroad weighs a heavy burden. Almost every Gambian knows a person 

living abroad,363 and they depend on the remittances Gambian nationals living abroad send back 

to them. These remittances are used to feed families, start businesses and support community-

based initiatives.364 The overseas remittances account for over 20% of the country’s GDP in 

2020 according to IOM,365 while the World Bank estimated it around 22,3% for 2020.366 For 

2021, the deputy permanent secretary at the Office of the Gambian President, Mr. Saikou J.K. 

Trawally, stated the percentage was at around 50%.367 

With Jammeh as a president, the international relations deteriorated: his government 

unilaterally ended dialogue with the EU in November 2014 (which lasted a year).368 The current 

president Barrow recovered the relations and cooperation with international organisations, such 

as the EU.369 The EU provided hundreds of millions of euros to The Gambia during and even 

more after the dictatorship, making it the largest donor and development partner of The 

Gambia.370 Additionally, the EU funded millions of euros in Gambian development projects to 

address the root causes of destabilisation, forced displacement and irregular migration.371 Some 
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examples are the European Development Fund (EDF) and the Youth Empowerment Program 

in The Gambia, which addresses the root causes of irregular migration.372  

The cooperation between the EU and The Gambia was also solidified in an informal 

readmission arrangement in 2018, to smoothen the return of Gambian migrants, because not all 

the Gambians arriving in Europe were and are allowed to stay in the EU, especially not after 

The Gambia returned to democracy under Barrow.373 

 

6.2. Good Practices document in 2018 

In 2018, the EU and The Gambia signed a legally non-binding readmission arrangement, called 

the ‘Good Practices Document on Identification and Return Procedures’ (further: Good 

Practices Document). This conclusion coincides with the general shift towards informal 

readmission politics between the EU and Sub-Saharan African states.374 

There are no (leaked) readmission agreements between The Gambia and EU Member States 

known to the outside world.375 Although, one interviewee mentions ambiguity over a possible 

informal readmission arrangement between Germany and The Gambia, which is denied by the 

Gambian government.376 

After the Good Practices Document, 12% of the European return decisions were enforced in 

2019. In 2020, only 7% of return decisions were enforced, which was mainly caused by a drop 

in orders to leave the EU, partly caused by the Covid-19 pandemic: “2765 Gambian nationals 

who have no right to stay in the Member States, were issued return decisions and 195 were 

effectively returned to The Gambia”.377  
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The EU has confirmed the existence of the document. The Gambian government initially denied 

having signed the document, but now their Minister of Foreign Affairs and the EU Ambassador 

to The Gambia have confirmed its existence.378 

The text of the document is confidential. Through the interviews conducted, some elements 

have been revealed. According to an interviewee, “the document is similar to other EU informal 

readmission arrangements”.379 This is going to allow for a few hypotheses in this thesis.  

This implies there should be a Joint Working Group that meets annually or bi-annually. 

However, there are no records of meetings of this group in leaked EU documents, while there 

are for other confidential informal readmission arrangements.380 

According to an interviewee, during the negotiations, the two parties had different goals 

regarding the amount of migrants to be returned to The Gambia.381 The EU wanted 25 returnees 

each month, while The Gambia wanted only a maximum of 15 Gambians returning every three 

months. Eventually, they did not include a specific amount in the document,382 but a Gambian 

refugee association claims that maximum 15 Gambians will be deported every months until all 

Gambians with a rejected asylum application are returned.383  

Furthermore, the arrangement states that “return numbers should not overstretch the country’s 

capacity to receive returnees” and that “adequate notice must be given before asylum seekers 

are returned”.384  
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6.3. The aftermath of the Good Practices Document 

To assess whether the Good Practices Document has had a positive impact in accordance with 

the EU’s goals, the number of Gambian returnees from the EU has to be analysed. 

Year Number of Gambian returnees from the EU 

2009 460385 

2017 329386 

2018 440387 

2019 455388 

2020 195389 

2021 140390 

2022: January - March 15391 

 

First of all, the data on returns are not a hundred percent accurate.392 Nonetheless, it can be 

concluded from these amounts above that neither the Good Practice Document, nor the regime 

change in The Gambia have had a spectacular impact on the number of Gambians returning 

from the EU, as the EU had hoped for.393 There are a few factors that come into play regarding 

this matter. Mainly, the Gambian government has thus far imposed several moratoriums on the 

Good Practices Document under which Gambians could be not returned from the EU to The 

Gambia. 

The Gambian government is very reluctant to facilitate mass returns, because it does not want 

to be seen as being complicit in the mass deportation of Gambians by European states.394 

Moreover, the return of too many Gambians would cause economic problems, which are 
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already present through a recent increase in youth unemployment and youth crime.395 It would 

also risk unrest and instability, since many people would protest in the media and on the 

streets.396 The media now play an instrumental role in shaping the public opinion, after they 

gained press freedom following Barrow’s election.397 In general, the government states that 

mass migrant returns and deportation will undermine its transition from dictatorship to a 

democracy.398 Moreover, returning too many people too quickly will overburden the country’s 

struggling government, risking its political stability.399  

The first moratorium came after a protest in February 2019, following a return flight from 

Germany.400 The government argued the flight was conducted against the Good Practices 

Document, because the government was not notified of the flight and some returnees reported 

they were shackled on the plane by their hands and ancles.401 Therefore, it wanted more humane 

modalities of the returns countering the inhuman treatment.402 Barrow’s government issued the 

first moratorium on all forced return operations by charter flights from the EU in March 2019.403 

This moratorium was later extended to returns by commercial flights (from June to October 

2019), including individual returns of documented illegally staying migrants.404 After a few 

months, the moratorium was lifted on 1 January 2020.405 

The second moratorium was justified by the government in 2020 because of the Covid-19 

pandemic and the lack of capacity to readmit Gambians, since its health care system had already 
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not been coping well with the Covid-19 outbreak and the arrival of migrants would have been 

an added burden for the country.406 

In April 2021, the Gambian government indicated for the third time that the country was not in 

a position to receive returnees until further notice.407 In June 2021, they confirmed the 

moratorium ‘on forced return or repatriation until after the elections in December 2021’.408 The 

government reasoned that it wished to have a peaceful election period. Returns would cause 

societal problems, possible protests and unrest, which was to be avoided during election 

periods.409 Political observers wrote that President Barrow could be seeking “political capital 

from his decision not to welcome migrants expelled from the EU”, since his popularity since 

being elected had decreased.410 President Barrow won the December 2021 elections.411 

In September 2021, the Gambian government rejected another return flight, reasoning that there 

are security concerns and that the country is unable to reintegrate the returning migrants.412 

Some interviewees assumed that this rejection was the last straw for the EU to adopt visa 

restrictions for the lack of cooperation by The Gambia on the readmission of its nationals.413 

Next to imposing moratoriums, the Gambian government delays and avoids confirming 

possible returnees of their Gambian nationality (such as many other third country governments), 

to prevent them being returned to The Gambia.414 The Gambian government also does not 

provide (or even withdraws) landing permits for charter planes,415 or visas for the guiding police 

or immigration officers accompanying the returnees on the flights.  
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6.4. Restrictions on short-stay visas for Gambians by the EU in 2021 

On 7 October 2021, the EU adopted - for the first time ever - a restriction on the issuing of 

short-stay visas, namely to the Gambian nationals.416 It is a sanction for the lack of cooperation 

by The Gambia on readmission, due to the moratoriums imposed and difficult dialogue with 

the Gambian authorities.417 With these restrictions, the European Commission and Member 

States aimed to make the Gambian authorities sit down and discuss readmission cooperation, 

which The Gambia rejected to do before.418 

An earlier and criticised (leaked) proposal from the EU suggested to even send an international 

consultant to help the Gambian government with “technical skills to communicate with its 

citizens that forced deportations are a good thing”.419 

This visa restrictions were adopted under Article 25a of the EU Visa Code and is in force as of 

1 November 2021.420 It temporarily suspends the application of certain provisions in the Visa 

Code, namely Article 14 (6), Article 16(5) (b), Article 23(1) and Article 24(2) and (2c). This 

entails that the visa fee for Gambian holders of diplomatic and service passports will not be 

waived and that the decisions on all visa application do not need to be decided within 15 

calendar days. It also means that multiple-entry visa possibilities are restricted. The restrictions 

do not concern family reunification applications or students, nor working members of civilian 

air and sea crew.421 The European Commission is monitoring the impact of these measures and 

will report to the European Parliament and to the Council on the progress achieved.422 

Interviewees from the Gambian side note that some (richer) Gambians have not been able to 

receive a short-stay visa, but overall the ordinary Gambian does not possess the means to travel 

to the EU and therefore does not need to apply for a European visa.423 Hence, there is no 
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movement (in the media, on social media, etc.) happening in opposition to the visa restrictions 

or at least not visibly.424 

An interviewee from the EU side stated that the discussions with The Gambia are going more 

smoothly since the visa restrictions were imposed and that the EU holds hope that the relations 

and cooperation will be restored to a sufficient level to decrease the visa restrictions on Gambian 

nationals.425 It is unclear whether return flights have happened yet after the issuing of the visa 

restrictions, but according to EIGE’s statistics, already 15 refugees have been returned to The 

Gambia in 2022.426 The interviewee added that when the lack of cooperation continues, the next 

steps of Article 25a of the EU Visa Code will be considered and most likely, heavier restrictions 

will be put in place.427  

In the Visa Code, human rights concerns are included,428 but in practice, it is not clear how 

these provisions are taken into consideration, especially not if the visa restrictions are issued. 

The situation in The Gambia is now more calmed down, but other countries the EU is 

monitoring and possibly targeting for visa restrictions are experiencing human rights violations. 

For example, Bangladesh and Iraq were named together with The Gambia (eventually only The 

Gambia was issued the restrictions).429 In Iraq, arbitrary arrests and detentions, torture and other 

ill-treatment, suppression of freedom of expression, unlawful killings, and enforced 

disappearances are prevalent.430 ECRE points out that in those countries targeted for potential 

visa restrictions, individuals may face persecution, human rights violations or conflict which 

could result in them having to leave their country, but the possible visa restricting measures 

will make travel to safety using regular routes even more unattainable than it already is.431 One 
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interviewee points out that this is also problematic for human rights defenders wanting to flee 

a country that they are criticising, but are then unable to do so.432 

A possible middle way could be to only restrict the issuing of diplomats’ visas.433 For example, 

regarding the Belarusian situation, the EU puts restrictions on the issuing of visas for specific 

categories of officials linked to the regime (e.g. diplomats).434 This does not affect the ordinary 

civilians, nor human rights defenders, nor other more vulnerable people, but it does make a 

point and puts pressure on a country to cooperate, without involving civilians.   

 

7. Human Rights protection under the EU-The Gambia informal 

arrangement for returned migrants 

In some formal EURAs, there is a provision included regarding respect for human rights, called 

the non-affection clause.435 This clause confirms the applicability of and respect for instruments 

on human rights.436 Consequently, any return and readmission can only be carried out as a result 

of a return decision which may only be issued if the guarantees mentioned above are observed 

(such as the non-refoulement principle). Furthermore, Member States must respect the EU 

Charter of Fundamental Rights when they are implementing the EURAs.437  

This non-affection clause is missing in most informal arrangements: according to a report by 

the European Court of Auditors only the Afghan ‘Joint Way Forward’ has “references 

equivalent to” a non-affection clause in an EURA.438 This is going to allow for a hypothesis 

that such a clause is not included in the Gambian informal arrangement. However, this clause 

only has a purely declaratory value and may be considered as an additional safeguard “to avoid 

the application of readmission agreements after deciding to expel an asylum seeker in breach 
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of international law”.439 Moreover, the clause remains non-committal and far from a guarantee 

against human rights violations after the return, because there is no monitoring after the return 

thus a secondary expulsion is possible and therefore, a possible violation of the indirect or 

chain-refoulement prohibition.440 Additionally, there are no consequences or remedies attached 

to the non-affection clause, when reports reveal a country fails to protect returnees.441 

Nonetheless, the inclusion of such a provision is beneficial to reiterate that human rights 

obligations are still applicable to the implementation of the agreement.442 

Secondly, regarding the non-refoulement principle, this is normally checked before people 

embark on the return flight by national authorities of the EU Member States. However, if there 

are new elements regarding the non-refoulement principle, this needs to be examined and the 

person cannot board the plane.443 

Thirdly, when a formal readmission agreement is negotiated, there will be parliamentary 

oversight by the European Parliament and by the national parliaments of the third country 

before it is signed by the EU and a third country.444 They will check whether the proposed 

EURA is in accordance with European and national law and with international standards. 

Furthermore, after the EURA is concluded, judicial oversight is possible by the CJEU (through 

Article 218 TFEU, which regulates the adoption of international agreements in accordance with 

the ordinary legislative procedure) and by the courts in the third countries.445  

These two oversight mechanisms are not present for informal readmission arrangements. There 

is no parliamentary oversight possible by either the European Parliament or the national 

parliament of the third country, since they do not have to approve it before signing.446 Neither 

is judicial oversight regarding the legality of the arrangement possible ex ante or at a later stage 
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by the CJEU.447 This is because technically they do not fall within the scope of Article 218 

TFEU, which would allow the European Parliament to “obtain the opinion of the CJEU as to 

whether an agreement envisaged is compatible with the Treaties”.448 The Gambian parliament 

did not check whether the Good Practices Document is in accordance with the Gambian laws, 

neither could the civil society.449  

Regarding informal readmission arrangements, national courts of the third countries could play 

a significant role. For example, an Italian Civil Court declared a readmission of a Pakistani 

asylum seeker under an Italy-Slovenia informal arrangement unlawful, because the 

arrangement was never ratified by the Italian Parliament.450 The man was readmitted to 

Slovenia and then 48 hours later to Croatia and then he was pushed back to Bosnia-

Herzegovina. The Court stated that the readmission procedure was carried out in clear violation 

of the international, European and internal rules that regulate access to the asylum procedure.451 

“The concerned persons were not offered any remedies and their individual situations were not 

examined. The Court, therefore, concluded clear infringement of the right of defence and the 

right to an effective remedy. The Court also observed de facto detention carried out without any 

order from the judicial authority and it further concluded that the procedure clearly violates the 

obligation of non-refoulement, which prohibits exposing persons to risks of inhuman and 

degrading treatment, which, as documented by numerous NGOs, is a systematic practice at the 

Croatian border.”452 After this decision, readmission procedures at the eastern border of Italy 

have been suspended.453  

Similar cases could be useful before national courts of third countries to review the legality of 

informal readmission agreements. This is only indirectly possible before the CJEU: an informal 

arrangement’s legality cannot be challenged before the CJEU.454 Nonetheless, an EU institution 
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or agency could be held responsible for the return and some violations happen during the return 

of migrants under an informal arrangement.455  

Furthermore, for both formal and informal readmission agreements and arrangements, Frontex’ 

of national (of the EU Member States) fundamental rights monitors are present on the flight, or 

should be, to flag problems and/or violations of human rights during the return flights.456 The 

national monitors are regulated under national rules, but this is outside of the scope of this 

thesis. As explained in 4.4., each return flight operated by Frontex should have a fundamental 

rights monitor present, but due to intern mismanagement this is not yet the case.457 Moreover, 

records and reports show that human rights violations happening during the flights are often not 

reported by fundamental rights monitors.458 Several Gambian returnees testified that they were 

handcuffed and shackled on a 2019 flight, which many Gambians remember as colonial 

practices.459 Civil society organizations argued that this mistreatment echoes ‘slave treatment’ 

and they want the ‘maltreatment to halt’, also stating that ‘these are heartless, wicked, racist 

acts’.460 There are no (public) records of any consequences given to these acts. 

Additionally, when a returning migrant makes a complaint of alleged human rights violations 

during the return process to the fundamental rights officer of Frontex, the procedure can take 

years, the complaint is often minimalised and there is no responsibility taken by Frontex for its 

member’s actions.461 

This is the only complaint mechanisms available. There is no specific mechanism for 

complaints included in the readmission agreements or arrangement.462 One could think the Joint 
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Working Groups or Joint Readmission Committees would be able to step in and remedy the 

situation for future returns, however they are not complaint bodies with judicial or even 

advisory power. In the authors opinion, they should gain some advisory power. Currently, these 

Joint Working Groups or Readmission Committees are mostly beneficial for having a forum 

available for the EU to communicate with a third country’s government and authorities.463 

 

8. Recommendations 

All readmission agreements and arrangements should be made public, to enhance the 

transparency of the obligations, rights and provisions included. 

Human rights clauses (non-affection clauses) should be included in all readmission agreements 

and arrangements the EU (and the Member States) concludes. Additionally, consequences or 

remedies should be attached to the non-affection clauses in case a country or the EU fails to 

protect returnees.464 Therefore, all readmission agreements and arrangements should provide 

for suspension clauses when human rights are persistently violated under the agreement.465 

All readmission agreements and arrangements should provide for specific clauses regarding 

voluntary return from the EU, to make sure that smoother administrative procedures regarding 

travel documents apply in that case.466 

The parties concluding readmission agreements and arrangements should include a complaints 

mechanism enabling returning migrants to file a complaint to the JWG and JWC. The parties 

will probably not agree to give these groups and committees jurisdiction, however, it would 

already be a step forward if these groups could adopt non-binding findings and 

recommendations. It would at least increase the awareness of the high officials present in the 

committees for some questionable situations that are happening under the agreement or 

arrangement. 

To go even further, every return flight should be accompanied by a fundamental rights monitor 

who monitors how the people are treated on the flight and during the boarding and deboarding 
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process, as it is designed in the Frontex Regulation.467 This is not taking place in practice due 

to malfunctioning of Frontex and due to preventing the recruitment of new fundamental rights 

monitors.468 Some Members of the European Parliament also want this to be included in the 

Recast Return Directive as an additional safeguard.469 

Further, Frontex’ existing complaints mechanism should be made accessible and effective in 

practice,470 including by providing adequate information to returnees on how to make a 

complaint in a language they understand.471 

Frontex’ fundamental rights monitors and the complaint mechanisms itself should be 

independent. The Fundamental Rights Agency (FRA) has suggested that an external body with 

human rights monitoring expertise monitors the human rights violations of Frontex in view of 

the independence of the monitoring.472 

The lack of data and statistics on readmission and the period after the return and readmission 

needs to improve.473 Currently, migrants are “returned and lost”, since they are not tracked or 

supported after their return.474 Therefore, post-return monitoring should be added.475 Some 

authors and European Parliament Members suggest that in the period after the return some 

returning migrants should be followed up at random.476 For example, to check how the migrants 

were returned, whether their human rights were respected after the readmission, how they are 

treated in the period after the return and whether or not they are prosecuted in the third country, 

etc. The European Commission already in 2011 pointed out that in this post-return monitoring 
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due attention needs to be paid to practical feasibility, respect for the sovereignty of third 

countries and ways of encouraging returnees to actively cooperate in post-return monitoring.477 

In the end, prevention of return and readmission is better for the migrants themselves. Firstly, 

Youths Against Irregular Migration (YAIM) are conducting sensibilisation campaigns in The 

Gambia against irregular migration to create awareness about irregular migration and cut down 

the numbers of migrants leaving The Gambia in an irregular manner.478 The Gambian media 

often cite job creation, youth empowerment and the provision of viable opportunities to the 

young population as possible solutions to reduce irregular migration from the Gambia.479 

Secondly, interviewees from the Gambian civil society and the EU side all agree on one aspect: 

the need for more access to legal pathways to reduce irregular migration.480 “Gambians want 

the EU to make it as easy for Gambians to go to the EU, as Europeans have it to come to The 

Gambia”.481 

For example, the EU ambassador to The Gambia, Mr. Pampaloni, is encouraging Gambians to 

utilise the Erasmus Plus Programme which allows “university students with outstanding 

background to pursue their education in Europe at no cost other than their own support”.482  

Others suggest circular migration possibilities.483 For example, the EU could implement 

seasonal visas like in New Zealand where people work in the country for a season and then go 

back to their own country.484   

Another interviewee suggests schemes where third country nationals can work in the EU for a 

year and then go back “because no one wants to stay in Europe: the first day you arrive, you 

are already thinking of the day you return back home”.485 He adds that rules could be put in 

place to regulate what would happen when anybody violates the scheme’s conditions, for 
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example, when they overstay, they will be forcedly returned to their country.486 Finally, the 

interviewee makes the following, valuable recommendation: 

“Instead of using The Gambia as a testing ground for visa restrictions under the 

amended Visa Code, utilise it as a testing ground for these schemes. Moreover, these 

schemes can be used as an incentive for The Gambia to cooperate on readmission”.487 

 

9. Conclusions 

For decades, the EU has been prioritising returning migrants with an irregular status in its 

migration policy. One of the means to do so is through concluding readmission agreements with 

third countries to smoothen the return and readmission process.  

Formal and legally binding readmission agreements used to be the standard practice, however, 

in the last decade, the EU has been shifting its focus and efforts to concluding more informal 

and non-binding readmission arrangements. These informal arrangements do have a few 

downfalls, mainly regarding human rights protection and implementation and monitoring 

issues. 

This thesis investigated what the human rights protections entail for the returning migrants 

under these agreements and arrangements. Not all EU’s formal and informal readmission 

agreements and arrangements could be analysed due to word limitations, hence the EU-The 

Gambia informal readmission arrangement was used as an illustrative case study.  

The result is rather disappointing. In practice, there are few human rights protections under the 

formal readmission agreements. The respective parliaments of the parties to the agreement (and 

possibly constitutional courts) can review the text before it is signed, whether it is in accordance 

to their respective laws. Before and after the conclusion of the agreements, the judicial bodies 

of the parties can review its legality and resolve legal disputes. The formal EURAs also include 

a human rights provision, namely the non-affection clause. Unfortunately, this provision has a 

purely declaratory value without an effective guarantee against human rights violations and 

without consequences, increasing the returnees’ risk of (indirect) refoulement.  
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These human rights protections become even more minimal regarding the informal readmission 

arrangements, as illustrated by the Gambia-EU readmission arrangement. There is no 

parliamentary nor judicial oversight. The informal arrangements only exceptionally include a 

human rights clause, causing the same risk of human right violations, the same risk of indirect 

refoulement and the same problems of impunity or remedying of human rights violations. 

There are few aspects of indirect protection of returning migrants’ human rights for both types 

of readmission agreements and arrangements, namely Frontex’ fundamental rights monitors on 

the returns flights and Frontex’ complaint mechanism. However, the indirect protection is not 

effective in practice due to the internal malfunctioning of Frontex. Additionally, records and 

reports show that human rights violations happening during the flights are often not reported to 

fundamental rights officer. When the migrants do make a complaint, the procedure takes years 

and the abusive acts are eventually minimised, to diminish Frontex’ responsibility. Moreover, 

the returning migrants are not aware of the complaint mechanism for human rights violations 

happening during the flights. If amended and working effectively and independently, these 

fundamental rights monitors and the complaint mechanism could have potential to protect the 

returnees’ human rights. 

Thus, it can be concluded that the human rights of the returning migrants are not respected and 

not protected sufficiently under the informal readmission arrangements.  

Additionally, the readmission agreements and arrangements do rarely increase the amount of 

returning migrants in the long term, which is the EU’s main goal, especially not in the case of 

The Gambia.  

Therefore, one could wonder whether the EU should continue its shift to informal readmission 

arrangements, given the poor human rights protection of the returnees and the fact that it does 

not change the return rate to a specific third country. 

Yet, there are some advantageous elements to concluding an informal readmission arrangement. 

It creates a forum for the authorities of the EU and a third country to communicate in an 

informal manner regarding readmission problems. They are also benefits for migrants who are 

returning voluntarily, because the readmission arrangements do smoothen the administrative 

return process for them, for example by approving specific travel documents. However, these 

benefits are assumably not very significant for the EU to continue to put enormous effort into 

negotiating informal readmission arrangements.  
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Therefore, the EU should primarily redirect its time, effort and resources into improving the 

human rights protection of returnees, for example by improving the existing complaint 

mechanism and making it independent, by recruiting more fundamental rights monitors and 

finally, by starting to monitor the post-return phase of returnees to avoid risk of indirect 

refoulement. 

Another argument for the EU to redirect its time, effort and resources away from negotiating 

new informal readmission agreements, is the addition of Article 25a to the EU Visa Code into 

consideration. Now, the EU can impose visa restrictions on third countries, even without having 

a (formal or informal) readmission agreement in place.  

Nonetheless, these negative incentives to coerce a country into cooperation on readmissions, 

such as visa restrictions, are being questioned. Some (Gambians) argue they should be replaced 

by positive incentives. Instead of using The Gambia as a testing ground for the new visa 

restrictions under Article 25a of the Visa Code, the EU should use The Gambia as a testing 

ground for new circular migration schemes, such as seasonal working visas or other 

possibilities, to compel The Gambia into cooperation on readmissions.  
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