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Executive summary

This repot was written as part of the BP NBX &S+ NOK LINRP2SO0 wcCc2adiSNAy3I |Id
G9EGSNYIEt FTYR LYGSNyrto t2tA0AS8SaQ yR FlLffa dzyRSN
YR LyailNdHzySyiaQd ¢KS NBLR2NI o0dzAfRa 2y k& 5 ndwm
KdzYly NARIKGAEA boMiEed iSsttitiangd sh@insgrunen@sKor the protection of human rights

at the national, European Union (EU), regional and international.lé&slthe objective of WP 4 is to

assess the institutions and instrumergperating to protect human rights at the international, regional

FYR yIFdAz2zylt S@Stax GKS &ALISOATAO GFral 2F 5ndH Wy
further this investigation by identifying gaps, tensions and contradictions in themalgand global

human righs protection governance systerm order to tackle the quantity of institutions, instruments

and levels involvedthe report focusesin particular on the regional levelhe first part of the report

deals with the European leveThe contributions shine spotlights on different aspects of the complex
European human rights systemwith a particular focus on th&U The second part concentrates on

regional human rights systems in Africa, the Americas and Asia and highlights gags]ictions and

tensions of human rights institutions and instruments in these regidhs.third part briefly summars

the most important conclusions.

The review of academic legal literature at the beginning of the refarapter Il)elaborates on the
broader European context by discussing the insigficies and inconsistencies arid the tensions and
contradictions between different human rights protection systems in Euré@p@amples of this arée
complicated legal relationship between th&uropeanConvention for the Protection of Human Rights
and Fundamental FreedomECHR the Charter of Fundamental Rights of the European UI@RRE)
and national constitutionsMoreover, the large number of Gmcil of EuropeQ @CoE)nstruments which
codify diverse human rights standardack agquate supervisory mechanisms, and theropean Court
of Human RightsHCtHIRsuffers from severe work overloa@oncerninghe human rights regime of the
EU the legal literature review discussabe fragmented EU fundaemtal rights framework, the
subordinate role of economic, social and cultural rights and the lack of an internal EU fundamental rights
monitoring mechanism.

The report then (chapter lll) analyses the case lawof the Court of Justiceof the European
Conmmunities/Union (EC)] the ECtHR and th&uropean Committee of Social RighBBCERin two
selected areas: asylum and migrationdathe secondary role of economic, socdd cultural rights
(ES®)in EU law and possible tensions between these sgitd the four fundamental (economic)
freedoms.It finds that there are serious human rights gaps concerning the protection of migsaals
as e.g.difficulties for migrant children taccessasic services. It also points out tHEBCR whichin any
event have a weak position within the Elare further threatened by the ongoing economic crises
amounting to serious violations these rights.g. in Greece.

The political science analysis of the (Ef¢gal and institutional fundamental and human rights
frameworks (chapter IVshows that tensions between the Member States and the EU are a problematic
and disconcertig force when it comes to human and fundamental rights protection. The specific
political system of the EU allows Member Staties certain extento safeguardtheir national political
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interests which are in some cases at odds with the human rights values laid down in the Treaties. Other
problematic issues are the lack of coherence which is observable in all EU institutions, a lack of
knowledge about Elluman and fundamental rights competences not only among EU citizens but also
among policy makers and thus, tihneedfor a better communication to the European pubdis well as

the necessity ofevealing and addressing political aspects, processes ammbnsiilities concerning
human rights law and policieShe analysis further point® the need for institutional learning and
adequate humarrights training of EU officergshe demandfor a stronger focus on conceptual and
strategic human rightsissuesand the necessityf addresing trade-offs between human rights and
other interests in EU external and internal action. In addition, aalyesis of EU human rights political

and legal document&hapter Videmonstrates the lack of a comprehensive and avehning EU internal
human rights policy, the uneven reflection of the concept of positive dutietJipdticy documents and

the factthat a majority of EU policy and legal documents refer to human rights on a very general and
abstract level.

The review othe outcome reports of the Universal Periodic Review of the Human Rights Council (UPR)
of EU Member States (chapter VI) reveals that there is not only a lack of ratification of specific human
rights instrumentsby EU Member States e.g. thelnternational Convention on the Protection of the
Rights of all Migrant Workers and Members tieir Familiesq but also a lackof, or inadequate
implementation of these instruments.

Part Il of the report covers regional human rights protection systems in Africairtiericas and Asia.

The African Union (chapter VII) has developed a considerable body of human rights instruments that are
distinguishedrom other regional systemisy explicitlytaking into consideration all generations of rights.
Some of them offer wideprotection, some of them leave out key human rights issudse most
important gaps were identified in the field of implementation of thesemetimes far-reaching
instruments. This is not only a result of a rather weak and ineffective institutional franketwat also of

the inadequate implementationf these instrumentdy state @rties.

The InterAmerican Human Rights SysteffAHRS)chapter VIII) evolved on the initiative of the
Organization of American States and has adopted various regional humas ngiituments. The
problems identified include the repeated overruling of human rights standards of the IAHRS through
military jurisdiction and amnesties, evasion of and withdrawing from the jurisdiction of the-Inter
American Court of HumaRights and dif€ulties of $ate parties to comply with judgments that involve
measures regarding ESCR.

Only recently have two international organisations in Asia started to advance regional human rights
protection. The Association of Southeast Asian Nations (ASEANji &8 (G KS W! {91! b | dzY|
5SOfFNIYiA2yQ AY HAMHE SKAOK Aad ONRGAOAASR F2NJ FI f
which is equipped only with a very weak and toothless supervisory body. The South Asian Association of
Regional Cooperatio(SAARC) mainly relies on slaftv instruments and has not established any formal
institutional monitoring mechanism.
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and Free Movement of Persons

GISTI DNR dzLJS RQAYF2NXI GAZ2Y Si

HLHR Helenic League for Human Rights

HRBA Human rightdbased approach

HRC Human Rights Council

HR/VP High Representative of thdnion for Foreign Affairs &
Security Policy/Vic@resident of the European
Commission

IACHR Inter-American Commission on Human Rights

IACtHR Inter-American Court of Human Rights

viii



IDP Convention

IGO
ILO
JHA
LGBTI
LIBE
NGO
NHRIs
OAS
OAU
OECD

OHCHR
ORCAT

ORCRC

ORCRPD

ORICCPR

Convention for the Protection and Assistance of
Internally Displaced Persons in Africa

Inter-governmental organisation

International Labour Organisation

Justice and home affairs

Lesbian, gay, bisexual, transgender, intersex
Committee on Civil Liberties, Justice and Home Aff:
Non-governmental organisation

National Human Rights Institution

Organization of American States

Organization of African Unity

Organisation for Economic @peration and
Development

Office of the High Commissioner for Human Rights
Optional Protocol to th&€€onvention against Torture

Optional Protocol to the Convention on the Rights o
the Child

Optional Protocol to the Convention on the Rights o
Persons with Disabilities

Optional Protocol to the International Covenant on

FRAME Deliverable No. 4.2

IASHR Inter-American Human Rights System

ICCPR International Covenant o@ivil and Political Rights

ICESCR International Covenant on Economic, Social and
Cultural Rights

ICRMW International Convention on the Protection of the
Rights of all Migrant Workers and Members of their
Families

ICT Information and communication techtamgy

IDEHPUCP Institute of Democracy and Human Rights of the
Pontifical Catholic University of Peru

IDP internally displaced person



FRAME

Deliverable No. 4.2

ORICESCR

OSCE
RBA
RECs
SAARC
SADC
SF

SuR
TEC
TEU
TFEU
TOR
UDHR
UN
UPR

WEOG

Civil aml Political Rights

Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights

Organization for Security and ©gperation in Europe
Rightsbased approach

regional economic communities

SouthAsian Association for Regional Cooperation
South African Development Community

EU Strategic Framework on Human Rights and
Democracy

State under Review

Treaty establishing the European Community
Treaty on European Union

Treatyon the Functioning of the European Union
Terms of Reference

Universal Declaration of Human Rights

United Nations

Universal Periodic Review

Western European and Others Group



FRAME Deliverable No. 4.2

Table of contents

EXECULIVE SUMMIALY. .. ..o iii ettt e e e e e e e e e e e e e eeeeeeaaaaaaaaaaaaaeaaaaasaaasaassaaaaasnnssnnsnnsesssnrnnnnes iv
LiSt Of @DDIEVIATIONS. .....cei i e s e e e e e e e e e e nnnees Vi
TaBIE OF CONENTS......eeeiieei e e e e e e s e e e e e e e e e e e e e e e e annnnees Xi
TADIE Of fIQUIES .. e e e e e e e e e e e e e e e e e e e e e e e e e s e e s s eaesaaaan Xiv
[ [ 011 oo [§Tox i o o PP PP P PP PPPPPRRPPP 1
LV = - T (ol o] [T o £ PSP PP PPPPPPRP 4
2 T Y =1 o o (o] [T | 25 PP SSUEERRPRRR 5
C. CoNtent Of thE FEPOIL. ... e e e e e e e e e e e e e e e e e e e e e e e e e s e e s e e e naaanes 5
1] ] [ToTo =1 o] 0| 70U 9
PART 1: European human rights framework, with a specific focus on the.EU..................c...... 10
[, Legal [IErature FEVIEW. .. .. ci ittt e ettt e e e e et e e e e e e et e e e e e e e e annnrneeee s 11
)V 011 {0 o [ [ox 1o o PP PO E PP TPPPPRIN 11
B. Human rights protection systems in Eurapeurrent gaps, tensions artghallenges................ 12
C. Gaps, tensions and contradictions in the human rights system of the European Union (E24)
2] o] [ToTe =T o] 0| 20 SRR 37
M. Legal analysis of selected case law by the CJEU, the ECtHR and the.ECSR.................. 47
)V 1011 (0T [ 8 ox 1T o O PP TP PP OU PP PUPRR 47

B. EU migration and asylum lagbasic principles, possible human rights gagmtradictions,
TENSIONS, AN INLEIACTIONS. . .ccvtiiet ettt et e et s e et e e e et e e e st s eeabsesanssartnsesstsesernees 47

C. Economic, social and cultural riglgtgaps, tensions and contradictions in the European human

10 TSRS V] (=] A TSRS 64
D B 7] o [od [U 151 o o - PP P PP PPPPP PRI 73
=] o] [To o] £=T o] 0|V Fu PP PP P PPPPPPPPPPRPRPPIRY 4 o
V. Wb2d LREAGAOKET{RRAROR ByRUA&EKRaE 2F (GKS 9|
FRAMIBWOTK ...ttt e et e e oo et e e e e e e e e e e e e e e n e e e e e e e nnnnrnes 85
N 11 0o [ [ox i o o F TP P PR PPPPPRI 85
B. Gaps, tensions and contradictions concerning inStruments..............coooooioieeieiieeenenennnne. 88
C. Gaps, tensions and contradictions concerning the institutional and structural cantext.....98
D R ©Fo ] [od U1 (o] £ SO PO PPPPPPT PP 110
=]l o] T o] £=T o] 0|V Fu PP PPPPPT P 114

Xi



FRAME Deliverable No. 4.2

V. Document analysis of policy and legal dOCUMENTS............ccviiiiiiiiiiiiiiie e 120

AL INETOAUCTION ...ttt e e e s e e e s e e e s annee e 120

B. Selected policy areas and dOCUMENTS...........uuviiiiiiiiiiiiiiee e 121

C. NOtES ON MELNOUOIOGY.... . eeeeeeiiiiiiieie et e e e e e e e e 123

D. Gaps, tensions and CONtrAdICHIQNS ... ....uuuuririiiiiiiiiiireeiere e aeeaeeae e e e ee e e e e e e s e e as s aaeaeennnnnes 124

B CONCIUSIONS ....ciiiiitii ettt e e e s e e e e st e e e e e arees 132

(2] ] [ToTe =1 o] 0| 20U UR PR 135
VI. The EU Member States under the Universal Periodic Review of the Human Rights Council: main
0aPS AN CRAIIENGES. ... e e e e e e e as 139

F VR [ 011 (0o [0 [ 1o o (TP PP PP P PP PPPPP 139

B. The outcome of the UPR: gaps in the human rights performance of the EU Member..StatHs

€. CONCIUSIOM . ...ttt ettt e et e ek e e e e et e e e e s ab e e e e sbe e e e nnnes 156
=] o] To o] £=T o] 0|V AP PPPPPR PP 160
PART 2: Regional human rights protection systems in Africa, the Americas and.Asia............. 165
VII.  African human rights protection SYSTEMS.......ccciiiiiiiiiiiiee e 166
F VR [ 011 (oo |8 [ox i o o F PP PO PP PP TPPPP 166
B.  TREATCAN UNION.....oiiiiiiiiiiiiiiiie ettt e s e e 166
C. Subregional eConNOMIC COMMUNILIES.......cccciiiiiiiiiiiiiiirirr e e e e e e e e e e e e e e e e e e e 178
D. Gaps, tasions and contradictions with regard to0 NGOS..........cccvvvviiiiieieiiieeiieceeeeeeeeeeeeen. 178
= ©70] o [od 1§ (o] 4 F PP PP PP TPPPPPRI 179
=T o] [oTo =T o] £/ P PP PPPPPT PP 181
VIII.  Inter-American Human RightS SYStEM...........ccccciiiiiiiiieiiiieeeeeeeee e 184
F VR [ 011 (oo |6 [ox i o o DO PP O PP PP POPPP 184
B. The legal perspective: tensions concerning regional inStruments.............cccoocvvveveeeennne 184

C. The institutional perspective: Gaps, challenges and tensions within theAnterican System

190
D. The sociepolitical perspective: The contribution of NGOs in the Americas...................... 197
= ©70 ] [od U1 (o] £ SO T PP PRSPPI 202
=]l o] [T o] £=T o] 0|V PO PP PPPPPT PP 204
IX.  ASEAN human rights protection SYSIEML........coiiiiiieee e 210
N | 11 (0o 1§ [ox 1o o FO OO PPT R OPPPPPPPPR 210

Xii



FRAME Deliverable No. 4.2

B. Gaps, tensions and contradictions with regard to regional instruments...............ccccccc..... 211
C. Gaps, tensions and contradictions with regard to regional institutions...............ccccceeene 212
D. Gaps, tensions and contradictions with regard to regional NGQS............ccccvvvvvvevivnnnnnen. 219
B CONCIUSIONS ....eiiiittii ettt e e e e e e st e e e e e e e arees 221
(2] ] [ToTe =1 o] 0| 20U 223
X. Gaps and deviances in the human rights protection systérth® South Asian Association for
(q=To o] g =T I @XoToT o1=T =11 o 227
AL INETOAUCTION ...ttt e e e s e e e s e e e s annee e 227
B. SAARC instruments and human rightS.............oooiiiiiiiiiiiier e 229
C. Findings of a survey on human rights norms and instruments in South Asia................. 239
D R ©Fo ] [od 1§ (o] o £ SO P PP PP PPPPRPPPP 241
=]l o] Te o] £=T o] 0|2 P PP PPPPPR PP 243
PART 3. CONCIUSIQNS ...ciiiiiiiiiiiieeeee ettt e e e e e e e e e e e e e e e e e e aaaaaaaeaeeeens 245
D P 7] o Tox [V 1= [0 PP PP PP PUPPPPRPPPRP 246
A, HUMaN rightS INSTIUMENES........oooiiiiiie e e e e e e e e e e eas 246
B. Human rights institutions and implementation..............cccccoiiiiiiiiiiiiieeree e 248
=] o] T o] £=T o] 0|2 PP TP PPPPPR PP 251

Xiii



FRAME Deliverable No. 4.2

Table of figures

Table 1: Overview of Research Areas iN DA.2..........ooiuuiiiiiiiiiiiiieee e 2
¢rofS HY wlkylAy3a 2F YIFAY KdzYly NAIKOGAE..AA2048 34
Table 3: Ranking of main human rights issues inthe URPR...................o i, 145
Table 4: EU Member States angptie top five countries receiving recommendatians................. 145
¢FrofS pY hGKSNI KdzYlFy NARIK(Ga&..AAADzSA...AY..0KS159!
Table 6: Summary of gaps attributed to EU Member States in the URPR............cccvvvvveviieeeennnnnn. 156
Table 7: Hierarchy of International Treaties in Latin American States..........ccccceveeveeevieeiieeeeennn. 185

Xiv



FRAME Deliverable No. 4.2

l.  Introduction *

The realisation of human rights is an ambitious and demanding task. Political entities, fifst@madst
the state but also inter and supranational organisations, have to make a considerable effort to
guarantee the protection, fulfiiment and respect @¢he human rights laid down in numerous
international and regional human rights instruments. Thayéto develop institutional capacities and
structures, invest financial and other resources or train personnel in order to kebtEafo carry out all
the taskswhich are required for a wefunctioning human rights systentlowever, the challenges
associged with realising human rightare not limited to structural and proceduradroblems, butalso
refer to the human rights standards and norms themselwshich are veryoften vague or even
inconsistent. Thus, the realisation of human rights is frequentynered by gaps, tensions and
contradictions at an instrumental as well as at an institutional level.

The presentReport on the global human rights protection governance sySigas written as part of

work package 4 (WP 4Protection of Human Rights: dtitutions and InstrumentSof the FP 7 project
Fostering Human Rights Among European (External and Internal) RYF&I@ME)The Report aims at
contributing tothe discussion indicated above Egcussingon the EU and the EU Membeaafesas well

as other regional human rights protection systenhrs doing so, it builds on thB 4.1\Report on the
mapping study on relevant actors in_human rights pratstQ(Mayrhofer et al, 2014, hereinafter
PRAMENE LJ2 NIi whieh oatlihed Dstitutions and instruments for the protection of human rights at
the national, EU regional and international level. The said report revealed that human rights
instruments hae experienced an unprecedented proliferation over the ldstades. As a result, not
only more and more areas of human life are defined as being relevant human rights, istialso

more human rights institutionsentrusted with the task ointerpreting, monitoring and observinghe
implementation and enforcementof these instrumentshave prospered around the globe. As the
objective of WP 4 is to assess the institutions and instruments operating to protect human rights at the
international, regional and national levels, the specific task df2DReport on the global governance
protection systentX; as described in the project proposals to further this investigation by identifying
gaps, tensions and contradictions in the regional and global human rights protection governance system.

In order to tackle thdargequantity of instituions, instruments and levels involvesldecision has been
made tofocus in @rticular on the regional levélThe first part of the report will deal with the European
level and will be a combination of legal and policy analysis. The contributions wél stwtlights on
different aspects of the complex European human rights systéth a particular focus on the European
Union (EU) Such spotlights include a review of legal academic literature, the analysis of selected case
law of the Court of Justicef the European Communities/Union (ECthe European Court of Human

a2y All al @NK2FSNI A& |-dissdningionNESyiuB N0 R2 B AIKSNEdny(iR i WIhy (iAKS [ dzRs A 3
Human Rights and work package leader of FRAME work package 4.

2Fora mapping and analysis of the UN human rights system see FRAME report D 4.1 andepBAME.1 (Baranowska et

al, 2014).

% Until the entry into force of the Treaty of G2 Y= G KS O2 dzNIs@A 2 8zRH A DK | Wdz( i xS s R F (KS 9 dzn
Since then, the official name ®ourt of Justic®@ > ¢ KAt S W/ 2dzNI 2F WdzaG A0S 2F GKS 9dzNR LISI
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Rights(ECtHR)on decisions by the European Committee of Social R{E#HESRN selected fields, an
analysis of interviews carried out with EU policy makers amdnalysis of documentsfselected EU
policy fields As legal researchers as well as political scientists were involved in the reséasch
approach takenfollows along disciplinary lines (legal analysis in chapter Il and llI; policy amalysis
chapter IV and V) and fooess onspecific research material respectively (see Chart 1 belovgddition,
bringing together the UNevel and the EUMember states a further cantribution will scrutinise the
Outcome Rports d the Universal Periodic RevigWPR) of each EU Member State. The secondgbart

the report concentrates on regional human rights systems in Africa, the Americas and Asia and will
highlight gaps, contradictions and tensidndgiuman rights institutions and instruments in these regions
through a combination of legal amblicy analysis.

Tablel: Overview of Research Areas in D4.2

Level of Analysis Legal Analysis Policy Analysis
Obijective Identifying legal gaps, Identifying gaps, tensions and
tensions and contradictian | contradictiorsin EU human right{
in EU human rights instruments and institutions

protection system

Focus EU instruments and EU instruments and institutions
institutions (Council, EP, EEAS, EC (focuss
on DG DevCo, DBJST, DG Hom
and DG Connelt

EU Research Material | Academic literaturglegal Policy and legal documents of th
texts Commission and other EU

Case law of th&CJ Institutions,
Interviews, Academic Literature

Methods Literature review and Literature review

analysis Analysis of policy documents

Legaknalysis of case law g Qualitative interviews with

the CJEU stakeholders
Chapters Iland Il IV and V
Obijective Identifying legal gaps, -
Council of Europe tensions and contradictios

in CoE human rights
protection system

system (Court of Justice and General Cairt)L Yy ( KECR BB R NBS WKS | 60 NS&hi thaicurleyt T2 NJ 0 2 |
name.
*The selection of the DGs follows the requirements laid down in the project proposal.
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Focus

Implementation and
violation of ECHR and ES(
in EU Member States

Research Material

Academiditerature

Case law of the ECtHR an
case law andeports of the
ECSR

Methods

Literature review

Legalanalysis of case law ¢
ECtHR and@&SR

Chapters

Il and Il

UN standards

Obijective

Identifying legal gaps,
tensions and contradictian
concerning the protection
of globalhuman rights
standards in EU Member
States

Focus

Implementation/violation
of international human
rights standards in EU
Member States

Research Material

Outcome Reportsf the
UPR

Other regional
levels

Methods Analysis of UPR document] -

Chapter VI

Objective Identifying legal gaps, Identifying institutional gaps,
tensions and contradictian | tensions and contradictiagin
in other regional human other regional human rights
rights protection systems | protection systems

Focus Regional protection Regional protectiosystems of

systems of Africa, the
Americas and Asia

Africa, the Americas and Asia

Research Material

Academiditerature
Documents

Case law

Academiditerature
Documents

Interviews

Methods

Literature review

Literature review
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Document analysis Document analysis

Legal analysis of case law | Interviews with Stakeholders

Chapters VII, VIII, Xl and X VII, VIII, Xl and X

A. Basic concepts
In order toanalyse thegaps, tensions and contradictions of the legal and institutional global protection
system, with a special focus on the,lUs necessary to clarify some basic concepts. As a starting point
it is vital to raise the questioaf how gaps, tensions and contradictioase defined

Gaps in the context of a human rights protection system refer to two aspects:

I The deviance from ietrnational and regionaldmanrights standards: fus gap<xefer to the
differences between the status quo of human rights norms in a given country or institution
(laws, policies, violations) and international and regional human rights standards.

1 The difference between the human rights performance pélitical and administrative
institutions and their desired or potential performance in reference to international and regional
human rights standards and policies.

Contradictions and tensions in the rdext of a human rights protection system refer fiactions and
trade-offs between the alleged or proposed human rights performance or standards céimer ¢
political, economic, etcc interests, policies oprogrammes. They also refer to discrepancieshia
standards themselves (e.g. contradictions betwespecific rightsdifferent human rights standards or
treaties).

Furthermore, otherbasic termsused in this report aréihternational human rights institutions and
instrumentas well asfindamentalrightsGand Human right€ International human rights institutions
are bodies established by (international) agreements entrusted with the task to interpret, monitor and
observe the implementation and enforcement of human rights law. Their mandate, cempest and
modus operandare defined by international law. Human rights mechanisms refer to proceduatso

laid down by international agreementswhich specify the course of action of international bodies in
order for them to exercise their mandate.

The term Human rights instrumen@ncludesvery broadlyall international¢ binding and norbinding
(soft law)¢ treaties and other agreements or documenitscluding declarations, covenants, conventions,
charters, protocols work programmes strategies ad general omments, that codify and define
political, civil, social, economic, cultural and other fundamental righaed regulate their
implementation.

In the context of the EUthe terms $Yundamental rightQand Human right§ are used in policy
documents as well as literature. Whilethe term Yundamental right§ls used almost exclusively when
referring to the internal EU dimensionthe use of the term human rights is more blurred. On the one
hand human rightsare refered to primarily in the external context but also as an umbrella term (see
also chapter V) However, NymaMetcalf (2014, pp. 2B50 Kl & 20 &aSNWSR GKI @
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debate and by many authors but even by jurists the different terms related totsrigihe used

AYUGSNOKFy3ISIrofte 2N G €SHad gAGK2dzd adNAROG RAAGAY

of policy documents, literature, law, interviews or case,live terms used depend on the documents
analysed as well as on the respgetcontext.

B. Methodology
This study brings together researchers with differergciplinarybackgrounds and therefore combines
insights from different perspectives. This alsms consequences for the methodological conception of
the deliverable Principdly, the research will pursue the approach of methodological triangulatiéii K S
O2YoAylFdA2y 2F YSiK2R2t23ASa Ay GKS addzRe 27
Methodological triangulation, especially the combination of legal methods with qtigkt methods of
the social scienceswill shed light on different layers and dimensions of gaps, tensions and
contradictions of the different regional human rights protection systend will validate the outcome
of the research.

The following methods werused for the research:

T A literature review aims atsystematically examining, scrutinising and systematising the
academiknowledge already available. The objective of this step &gure that the researcher
is aware of the latest knowledge in the reseh field to avoid repetition, to get insight into
relevant findings and terminologies, to identify research gaps and, in general,addagdation
for further research.

T Ww520dzySyd lFylfteéara Aa | adadSYl dAao tddNBOS R dzNS

printed and electronic (computdrased and Internetransmitted) material. Like other analytical
methods in qualitative research, document analysis requires that data be examined and
interpreted in order to elicit meaning, gain understanding, && @St 2 LJ SYLJA NA O} f
(Bowen, 2009, p. 27). Document analysis may comprise an inductive and deductive analysis. An
inductive analysis tries to extract knowledge out of the document itself without using categories
from previous research. Thus, categsation of themes is done exclusively the basis of he
document. A deductive analgsikcrutinises a document with the help of categories previously
defined by the researcher.

1 Qualitative interviewswill provide information about the knowledge of different actors who
have insights intothe European human rights protection system. In contrast to quaniiati

AYydSNIDASga Wi daif Nbad G0dANGBSR ¢ &2 NI Nd s0RYBitelriénés Bave2aNJ & S G K

more inform: £ = O2y @SNEIGA2Yy It OKI NI OU0SNE oelistingd aKlI

G2LIAO 3TFdzARS FYyR LI NIfeé o0& O2yOSNya GKFG FNB S

p. 104). A qualitative design is used as the study is rather explorativdditioa, it is important
to placethe main focus of the analysis on the account and the interpretation of the persons

AYy@2t SR YR K2¢g UGUKS& WYIF1S aSyaS 2F GKSANI fAQ

C. Content of the report
The Rport is divided intahree parts: Part | is dedated to elaborating on the European human rights
framework with a specifiéocus on theEU It starts out with a chapter written by Katharif&usler that
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summarises thenost important gaps, tensions and contradictions concerning the legal aspect®of th
European human rights system identified by the academic legal literétinapter 1) The chapter first
elaborates on the broader European context by discussing the insufficiencies and inconsistereids of
the tensions and contradictions betwegdifferent human rights protection systems in Europe and then
narrows its focuso the human rights regime of theU

Chapter lll(Legal analysis of case lawthype CJEU, the ECtHR and the E@@R)written by Katharina
Hausler and Karin Lukas and contains aanralysis of case law in two selected areas: asylum and
migration and thenthe secondary role of certaisocial, economic and culturaights inEU law and
possible tensions betweedhese rightsandthe four fundamental (economic) freedoms. These two areas
were chosen because they were identified @srently being particularly pressingsues which reveal
significant systemic deficifsThe analysis focuses on case t#fthe ECandthe ECtHRand decisions of
the ECSRas well as the differenceand relationshipbetween and the hierarchyof, the human rights
guaranteed bythe EU, the CoE and the Member States in #imvementioned areas It further
elaborates on how the differences affect the interpretation and legal balancing oE@#the EEHR

and the ECSR and, lastly, points out specific legal human rights gaps and contradictions and how they
might be remedied by European law.

Chapter IVO Wb 2 G LJ2f A ( A Od A pbliey aBadysisRof tieyER degaK ddd institutional human
rights frameverk) contains a political science analysis of the institutional and legal framework of the EU
and was drafted by Monika Mayrhofer. Based on the analysis of interviews conducted with EU
representatives and the review of mainly political science literattine chapter sets out to analyse
gaps, tensions and contradictions concerning EU human rights instruments. Topics included in this
chapterare as follows:tensions concerning the values laid down in the Treaties complex issueef

EU human rights compences; the €harter on Fundameat Rights of the European Un@Qtuman

rights monitoring in EUMember States;jnfringement procedues and the priority of politicssome
aspectsregarding theEW accession to the ECHEBNd anti-discrimination legislatiorand policies. In
addition, external instruments such as tH8U Strategic Framework and Action Plan on Human Rights
and Democrad@and the Wuman Rights Guidelin@will be scrutinised. The second section deals with
the unique institutional human rights framework of the EUncluding a discussion of the EU as a
political system and the relationship between the EU and its Member Stasswell as an analysis of
sekcted EU institutions. The chapter concludes vgitimmarising the most important, to some extent
crosscutting,issues raised in the chapter.

Chapter V(Document analysis of policy and legal documept®)centrates on a selection of human
rights related péicy and legal documents in the fields of external action, development cooperation, the
Area of Freedom, Security and Justized EU Information and Communication Technology polidies.
doing so, the chapter aims @naly® human rights standards of EUlmy making as well as carving out
contents, priorities and motivation of EU human rights policies. In addition, it identifies gaps, tensions

® See legal literature review irhapter Il and analysis of the reports of the Universal Periodic Review of European Member
States in chapter VI.
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and contradictions apparent in the policy and legal documents in the selected areas. The chapter was
written by J&ub Jaraczewski.

Chapter V(The EU Member States under the Universal Periodic Review of the Human Rights Council:
main gaps and challengews)as drafted by Felipe Gémez Isa and Maria Nagore and addresses the
analysis of the outcome of thePRfor eachEUMember Statein order to identify the main legal gaps in

the implementation as well as the violation of international human rights standards attributed to the
Member States during the review process. The objective of this chapter is to identify whiclargaps
highlighted most in theUPR of the EU &mber states in order to identify common, general or
systematic patterns.

Part Il deals with regional human rights protection syséém Africa, the Americas and in Asia. The

authors of the first chapter f@pter VII ¢ Africa of part Il are Magnus Killander and Bright Nkrumah,

who elaborate on the African human rights system. The chapter begins with an analysis of gaps, tensions

and contradictios with regard to regional instrumentsuch as thé#African Charteron Human and

t S2 L} S e DA Bdhieation Governing the Specific Aspects of Refugee Problems iQth&ica

Wfrican Charter on the Rights and Welfare of the Chiftl the Protocol to the African Charter on

| dzYly | yR t S2LX S &af Worked k ifiic@ & sécorid & tionvsertikises institutional

I LAasx GSyarzya FyR O2y(iNIXRAOGAZ2Yya o0& TF20dzaaiy3a 2
Rights, the African Committee on the Rights and Welfare of the Child, the African Court am Hoch

t S2LX SAaQ wAIKiGaz GKS ! FNAOIY tSSNI wS@PASs aSOKIyA
chapter further elaborates on sutegional €onomiccommunities as well as on gaps, tensions and
contradictions with regard to NGOs. In a concludiagion, the authors summarise the most important

insights of the chapterfocussing on issues of human rights nesatting and norrcoverage as well as

aspects of implementation.

In chapter Vlli(Inter-American Human Rights SystgrRenata Bregaglio ar@armela Chavez cover the
Inter-American Human Rights System (IASMR)ch evolved orthe initiative of the Organization of
American StatefOAS) The authorawill first highlight the following pointgnstitutional gaps, challenges
andtensionsc including an analysis othe OASMember Statesthat renounce the IASHRensions with
the Special Rapporteship on Freedom of Expressidhg issue of indirect judicialisation etconomic,
social and cultural righfsand the problem of reparation jurisprudence camifficulties of monitoring
compliance Following that, the chapter will elaborate dhe legal perspective, specifically on tensions
concerning regional instrumentsuch as those relating to the interaction between international human
rights law and dorestic law of the Member Stateand evasiorof the standards of the IASHR through
the application of military jurisdiction and the enactment of amnestigaally the chapter will analyse
the role of NGOs in the IASHR from a sqailitical perspective.

Chapter IX(ASEAN human rights protection systed®als with the Association of Southeast Asian
Nations (ASEAN) human rights protection system and was written by Lingying Yin and Tingting Dai. It
contains a section on the gaps, tensions and contradictigtisregard to ASEAN instrumenfecussing

mainly on the MSEAN Human Rights Declarafidiut also taking into consideration th#ASEAN
Declaration on the Protection and Promotion of the Rights of Migrant Wofland the YASEAN
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Declaration on the Elimation of Violence against Wom@whe second part of the chapter elaborates

on the performance of the ASEAN Intergovernmental Commission on Human Rights) (MideRvas

set up as the overarching body to promote and protect human rights in the ASEAN.rége chapter

further analygd G KS 'L/ 1 wQa Sy3I3ISyYSyid oA0GK OAGAt az20AS
remarks concerning all aspects covered by the chapter.

The human rights framework of the South Asian Association for Regional CooperatiorCYS8AR
covered by Venkatachala Hegislechapter X(Gaps and deviances in the human rights protection system
within South Asiawith specific focus on South Asian Association for Regional Cooperdtianghapter
focuseson gaps and deviances of regional human rights instruments including the SAARC Charter, the
SAARC Charter of Democracy, the SAARC Convention on Preventing and Combating Trafficking in
Women and Children for Prostitution and the SAARC Convention relatiRggdional Arrangements for

the Promotion of Child Welfare in South Asia. The chapter finalises with a concluding evaluation of these
instruments including some remarks on aspects of implementation and summarising a brief survey of
human rights experts, atcates and academics on the knowledge of the existence of SAARC human
rights instruments, on potential deviation of these instruments from existing international human rights
standards and on the performance of political and administrative institutiotlimgEouth Asia.

The concluding lapter Xl(Part lll)of the present report aims at bringing together the results of the
various chapters and summarising the most important insights.
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Il.  Legal literature review 6

A. Introduction
Human rights protectioh has undoubtedly reached a high level in Europe over the last decades.
Nevertheless, the roles and the legal scope of the various systems often remain unclear to those
intended to benefit from them and, at closer inspection, considerable gaps in impateasremain.
This chapter summarises the main gaps, tensions and contradictions concerning the legal aspects of the
European human rights systems identified in the academic literature (largely since the 2000s, focusing
on the period since 2009). It wilt$t have a look at the broader European picture and then (in section C)
focuson the human rights regime of the European Union (EU).

The insufficiencies and inconsistencies of, and the tensions and contradictions, between various human
rights protectionsystems in Europe have been the subject of extensive debate, fuelled particularly by

the entry into force of the Treaty of Lisbon on 1 December 2009 on the one hand, and the growing
backlog of cases at the European Court of Human Rights on the other.altawge part of the legal

literature analyses the implications of the entry into force of the Treaty of Lisbon and the Charter of
Cdzy RFYSyGlFf wAdaKGEa 2F GKS 9dz2NRPLISIHY ! yA2y o6/ Cw9!
relationship to the other Europeanuman rights systems, in particular the European Convention on

Human Rights (ECHR) (chapter 11.B.1). The gradual integration of human rights into various EU policy
areas is also analysed from legal perspectives, highlighting progress but also inconsitehaaslear
responsibilities (chapter II.C).

Another focus of the legal research in recent years was dedicated to the difficulties of the ECHR system,
confronted with an enormous increase in individual applications pending before the European Court of
Human Rights (ECtHR), many of them repetitive or inadmissible cases (cf. chapter 11.B.2). Other authors
dedicated themselves to an analysis of the European human rights landscape beyond the ECHR and the

EU human rights regime, for example, the OrganizatiorSecurity and G LISNJ G A2y Ay 9 dzNP LJ
framework or the Council of Europe (CoE) monitoring mechanisms. Among others, they analysed the
potential overlaps but also complementary elements of these systems with the EU and ECHR system (cf.
chapter 11B.3).

® Katharina Hausler is a legal researcher at the Ludwig Boltzmann Institute of Human Rights in Vienna.

" In both the treaties and the case lavf the EuropeanCourt2 ¥ Wdza G A OSs GKS GSNY WTFdzy RIEYSy (il f
RSaONROS G(GKS 206ftA3dlGAZ2ya (G2 6KAOK (GKS 9dz2NRPLISIY !'yAizy AdasStT
treaties or agreements (Witte, 1999, §50). National constitutional doctrines often make a similar distinction between
international human rights and constitutionally guaranteed fundamental rightsnetimesonly applicable to citizens. This
NELR2NI gAtt F2tt2g (KAA G L0RINREEGRo tealy obligafioffsDf the Ednpéah Yntoy ar thdé NA I K
aSYOSN)I {{ilFrGSa IyR WKdzYly NRIKGAQ 6KSy aLISF1Ay3a Fo62dzi o6NRBI
FRAME Deliverable 8dection 5.2.1).
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B. Human rights protection systems in Europe z current gaps,
tensions and challenges

1. The legal relationship between the CFREU the ECHR and national

constitutions after the Treaty of Lisbon
Ever since the Court of Justice of the European Commuiii€d) started to develop the doctrine that
fundamental rights; resulting from the ECHR and the constitutional traditions common to the Member
Statesq formed part of the general principles of Community Iérich Stauder v City of Ulrti969;
Internationak Handelsgesellschaft mbH v Einfuliid Vorratsstelle fiir Getreide und Futtermitt&d70)
Ay (GKS wmMdptnas YdzOK KIFa o06SSy ogNRGGSY Fozdzi GKS We
between the two highest European courts: the European CouHwhan Rights (ECtHR) in Strasbourg
and the ECJ in Luxembourg (see, for example, Spielmann, 1999; Bratza, 208®). With the
formalisation of this principle in EU law by the Treaty of Maastricht and following Treaty reforms,
gaining an understanding dfie relationship between the different European human rights orders has
become ever more pertinent. The entry into force of the Treaty of Lisbamcluding the CFREY)
ultimately finalised the establishment of a second human rights regime in Europe, paitially
overlapping guarantees and jurisdictions. The analysis of these new legal relationships (and their
possible impacts), between the CFREU, the ECHR (Convention for the Protection of Human Rights and
Fundamental Freedoms as amended by its Protblml 14 (European Convention on Human Rights, as
amended), 1950) and national constitutions, has provoked lively academic debate in recent years.

¢CKS TFTANRG aSG 2F RAaOdzaarzya O2yOSNya GKS /Cwo!l Q
provisions of this Charter are addressed to the institutions, bodies, offices and agencies of the Union

with due regard for the principle of subsidiarity and to the Member States only when they are
AYLI SYSYy(GAy3 | yA 2y forfexadpledondnéndly drgiied,/the Ndinkrg ikténtion of

the CFREU was to capture the acts of the European institutions since it was precisely their acts, which

had not been covered by a clearly defined fundamental rights regime bé@agabia, 2010, p817-

318). Member States, eager to defend their national constitutional sovereignty, tried to limit the

/ Cw9! Qa FASER 27F LI AOF A2y NBuDlyNIRA VI B yIOKSSA NI 21yQ (BA
FNB AYLE SYSyidAy3a ! yAazy f | ¢&vstuaténs MbweverSdordrovemseS &  LIdzNJ
FNRPAS 20SN) 6KSGKSNI WAYLX SYSyldAy3a !''yAaz2y t16Q 61 a
/ Cw9! AYUSNLINBOIFIGA2Y GKFG aSYOSNI {GFGSa ¢SNBE 02dzy
within the scope of9 | ° Babo@sky, for instance, resorting to the discussions in the Convention

drafting the Charter, argued that Article 51 was deliberately phrased to narrow the scope of application

G2 OrasSa 6SNB aSYoSNJ {dGFdSa ¢S N&re nd dnlyyfedtricting Wl 3 S

® The Charter is not applicable if the case atésbefore a national courefers to a Charter provision but not to any other

norm of Union law: cf. Rosas (2013,105).

°cf. especiallglliniki Radiophonia Tiléorassi AE and Panellinia Omospondia Syllogon Prossopikou v Dimotiki Etairia Pliroforissis

and Sotirios Kouvelas and Nicolaos Avdellas and others (ERT (1@HRp)where theECXktated that when Member States

relied on a clause qistification which allowed them not to apply a Union obligation in a specific case, such a justification must

0S AYGSNIINBGIGSR Ay GKS tA3IKG 2F GKS !'yAzyQa 3ISYSNI fal:DaNRK y OA LX S
Witte (1999,pp. 870-871)
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fundamental freedoms guaranteed by the Treaties (Borowsky, 20124a29)° Other authors cited

GKS WOELX Yyl dA2ya NBftlIGAYy3I G2 GKS [/ KFENISN 2F CdzyR
Fundamental Rights, 20Q7grguing that the uniform interpretation and application of EU law would be
jeopardised if the application of Union law did not entail the applicability of the CAR&3ag, 2013,
pp.104-105; Lenaerts, 2012, 378; Beno#Rohmer, 2011, B5). The ECih the casefkerberg Fransson
(Aklagaren v Hans Akerberg Franss@013, finally clarified that the Charter was binding on the
aSYOSNI {GFGSa y2 YIFGUSNI g6KSGKSNI 6KS&8 gSNBE RANBOG
EU law. The applicabilityf Union law thus always entails the applicability of the fundamental rights
guaranteed by the CFRHEBklagaren v Hans Akerberg Fransson (Reference for a preliminary,ruling)

2013; see also Jacqué, 2014). Therefore, the scope of application of EU Enmsnaf fundamental

rights protection has remained substantially the same after the entry into force of the CFREU (Rosas,
2013, p.103). Article 51 (2) further underlines that the CFREU does not affect the division of
competences between the Union and tiMember States and, in particulathat it does not establish

any new power or task for the Union. This also means that a (possibly desired) general competence of

the EU to ensure the implementation of CFREU rights that lie outside the scope of Union uév wo

require a modification of the treaties (Cartabia, 20102p) ™

A second set of questions concerns the level of protection offered by the various human rights regimes

in Europe and potential grounds for discrepancies between the interpretation ofasipriovisions of

the ECHR and the CFREU. Several authors have pointed to the fact that the various protection schemes
potentially applicable may in fact confuse European citizens (DoGgles, 2011, p647). While

national constitutions and the lorgstablished ECHR might be relatively vkelbwn and somewhat

WL £ LI of SQ F2NJ AVRAGARdzZEf ax (GKS RAFFSNByd fF&SNa
disentangle, even for lawyers. At first glance, the CFREU represents the lpngA SR yW@ (2% 2 3 ¢
fundamental rights in the legal order of the Union, but it is still not the only source mentioned by the
¢CNBFGe 2F [Aao02yd ! NIAOES ¢ 2F (GKS O2yaz2ftARIFIGiSR ¢
only refer to the CFREU, whose prows® Wa Kl ff KIF @S (KS & kbvt&lsotk&psl t O f
0KS NBFSNBYOS (2 FdzyRFYSydlf NAIKGEA Fa WISYSNIf L
the ECHR or the constitutional traditions common to the Member States. Addiiiptiaé very same

article provides in paragraph 2 that the Union shall accede to the ECHR bringiag anstill unknown

point in the futurec another jurisdictional level of fundamental rights protection. Smith concluded that

GKAET S WAY ( KEGopéad mtagyalion]yhare we Filer@e (2RI & GKSNB Aa | U
Of FAYaQ o0{YAUK3E).HAM0OoEX O2LJP HAMMI LJ®

This potentially confusing variety of sources might, however, be attenuated by the fact that in most

cases the provisions of these sourcesudoproduce more or less the same outcomes in substance

(Rosas, 2013, .00). Not only are many CFREU rights inspired (or even copied) from the’Ba#R,

/| Cw9 | fa2 LINPGDARSA Ay ! NOUAOES pH o600 GKIFIG WoABY

Yyr38ydQ Ay GKS a8yas 2F AYLIESYSydGAay3a !'yizy fl g sAliK2dzi YdzOK
" This lack of Union competence for internal human rights matters will be further analysed below in chapter Il B.

12According to Weil3 (2011, 69) and DouglaScott (201, p.655) about half of the 50 substantial Charter provisions are taken

from the ECHR and relevant ECtHR case law.
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rights guaranteed by the Convention, the meaning and scope of those rights shall be the same as those

laid down by the said Convention. This psimn shall not prevent Union law providing more extensive
LINEGSOGA2ydQ ¢KSNBF2NBX GKS 9/1w &aSNwWSa la | az
protection within the EU and it precedes in case of multiple protection (in different terms) of the same

right in various sources of EU law (Weil3, 201172p.DouglasScott, 2011, p655; Lenaerts, 2012,

p.394).

Additionally, the muckdiscussed discrepancy of jurisprudence between the ECJ and the ECtHR is limited

to few cases?® The ECJ has already citedHIC case law on many occasions when confronted with the
interpretation of fundamental rights, leading to an increasin@lthough somewhat unpredictable
W2dzZRAOALFE RALFE23dz28SQ 0S¢ SSy167(VErf, 2018, 2op. 2914, ppR-63dzi A 2 v &
Piris, 2010, p166). The ECtHR, on the other hand, has recognised the independent legal order of the

9! Q& TFdzyRIFIYSyidlf NAIKGa aeadsSy Fa wWra tSrat SljdAog
Therefore, the entry into force of the CFR&dl the possible accession of the EU to the ECHR may open

up various routes for judicial recourse to individuals but does not mean that two substantially different

sets of fundamental rights interpretation will develop. Some authors even argue that tession of

the EU to the ECHR (if not already the incorporation of ECHR provisions into the CFREU) will strengthen

the authoritativeness of the ECtHR in human rights jurisprudence, particularly as its decisionsdeave a

facto binding effect beyond the irididual case, which the ECJ would have to respect (Weil3, 2081, p.

Smith, 2013, cop. 2011, #5). In fact, the ECJ has already confirmed in its recent case law that where
CFREU rights correspond to the rights guaranteed by the ECHR, the clear astémignsisprudence of

the ECtHR should be followeélOn the other hand, the new rights of the CFREU could also inspire the
YSGK2R2t 238 |yR OFrasS flg 2F GKS 9/l wx airayoS GK
O2yasSyadzaQ 27F | ntfadtingEp&tiesLJBrikin, 2017, p6B;iBenoMRGEhmer, 2011,

p.35)1%Y Some authors, such as Greer and Williams (Greer and Williams, 2009), paint a more
LISAAAYAAGAO LAOGAINE® LYy GKSANI 2LIAYA2YS (KSs (62 &
FO0SaaArzy (2 GKS 9/1w Ay LINFY¥OGAOS: O2YLI NARYy3I (GKS
model of protecting human rights in the EU é@r& Williams, 2009, pp4814841 0 @ Ly Tl OG> @K
2LAYAZ2Y 2y GKS WRNITY RFINRXSSyd! 202 GIKKSS 90 0ASWHEA A 1212
difficulties in case of accession (ECJ, Opinion 2/13, 2014). This negative opinion itself will make the
accession process a lot more difficult (if not impossible) during the next geachallenge to with the

other EU institutions still have to respondl.

Bct examples anmgded by e.g. Weild (2011, ppr-80) (right to remairsilent in antitrust enforcemengrotection of business

premises); Bielmann (1999, ppr64-766) (including examples where ttieCJleft the fundamental rights question undecided).

“Cf. 2ALIK2NHza | F @, 2ff | NP ¢ dzNR [2005) Bifs Q00QHRB G ! y2yAY ANJ SdGA Jo
* 3. McB. v L. E2010) parap o Y] it4sceheab that the said Article 7 contains rights corresponding to those guaranteed by

Article 8(1) of the ECHR. Article 7 of the Charter must therefore be given the same meaning and the same scope as)Article 8(1

of the ECHR, as interpreted by theeéslk 4 2F GKS 9dz2NRPLISIyY /2dzNI 2F 1 dzYly wA3aKiGa oo
16 Examples of case law, where the ECtHR already used the Charter to argue a departure from paseidars: Bratza (2012,

pp. 172-173).

1 DouglasScott (2011, p657), BenoitRohmer (2011, p87-39) ard Lenaerts (2012, 396) cite examples where the ECtHR

referred toECZase law.

'8 Most academic authors harshly criticised tBEQ@ & 2 LJA Y A 2 y &ScotF(2014$ Odednats(Z0183H Griagl (2015).
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Another difficult question is how the (constitutional) courts of Member States will accommodate the

9!' Qa Fdzy RIFYSydlf NAIKGE NBIAYST LI NIGAOdZ F NI & GKS
supreme courts often refer to international normgin particular the ECHR when examining the
fundamental rights compatibility of national legislation or acts, so far they seem to be hesitant to use

the CFREU as an explicit (and not only supportingcedi¥isser, 2014, p. 43)First cases making such

an explicit reference to the CFREU have been decided by the Belgian and Austrian constitutional courts,
the latter clarifying that in the scope of application of the CFREU, the CFREU rights were tardbiedreg

Fa wOz2yalAalbdziAzylFftte 3Fdzr NI yiSSR NAIKGaQ> i €SI ad
terms of wording and certaintyDecision in the case U466/11 and joined cases, 2012, p&a.The

Austrian Constitutional Court further cdoded ¢ resulting from Article 52 of the CFREUhat the
fundamental rights guaranteed by national constitutions, international treaties and the CFREU have to

be interpreted as coherently as possib{Pecision in the case U468l and joined cases, 2012,
para.5.9)%

While the variety of sources and the relationships between them might seem confusing at first, Weil3

also pointed out that a similar variety of fundamental rights sources also exist in many national legal
systems: explicit human rights catal@gu or constitutional guarantees; namritten constitutional

principles (e.g. the rule of law); and of course the ECHR, which is incorporated in various ways into
y6EGdGA2yLFf £S3Ff aeaisSvyad ¢KSAS RAFFSNBy(d &l dzNOSax
O2YLX SYSYUIFINE 41 &8Q gAGK2dzi Ol dz&6).yAld theYrnat®@aNkveD) 2 v T dza A
however, there is usually only one constitutional or supreme court empowered with the authority to
interpret (and ensure harmonisatiobetween) these diffegnt sources. At the European level, whether

we will see an increasing convergence and harmonisation between the three levels of fundamental

rights protection will thus mainly depend on the degree to which constitutional/supreme courts will
consider both tle ECHR and the CFREU in their work, and the degree to which the ECJ will reflect the
ECHR and ECtHR case law in its decisions (Visser, 2044, Wltimately, such clarity would serve
individuals, whose effective enjoyment of human rights requires thagése rights are applied

WNB I d2yFote dzyAT2N¥Yfie o0& lFyeée Syilurade osKAOKS).OIKSeS

2. The overload of the ECtHR and the need for reform
Concerns over the increasing backlog of cases and corresponding call®for hefre accompanied the
9/ 1w aedaidsSy aayosS GKS mopynas yR GKS 9/ 031 wQa O2ya
a major shortcoming of the European system of human rights protection (Harmsen, 2018, i5eer
& Williams, 2009, pp464-465).%* The profound reform of the ECHR system by Protocol No. 11 in the

YeKS 9dNRBLISEY [ 2YYAAaah Dydthe Ch&teddn\2012 shyws thét he defededtes © Ithé Charter by
national courts are generally increasing: the survey cited in this report found numerous references in national judgements of
administrative courts, especially in the areas of immigmatind asylum (Eopean Commission (2013, pp4-15)). Examples of

the use of the Charter as inspirational source in the jurisdiction of selected EU Member States can also be found iroPalmisan
(2015).

% For a detailed analysis of this decision see eajudfofer& Palmstorfer (2013)Frahmé& Mayer (D15); in German: Granner
(2013),Kirchmair (2013)

A During the first 30 years of its existence, the ECtHR only received about 800 applications per year, then the numbers began t
increase dramatically, finglreaching over 40,000 by the late 20@Gseer &Williams, 2009, p464).

15



FRAME Deliverable No. 4.2

1990s (Protocol No. 11 to the Convention for the Protection of Human Rights and Fundamental
Freedoms, restructuring the control machinery established thereby, 1994) dissolved the European
Commission of Human Rights and introduced atiimle court with compulsory jurisdiction in individual

cases. Soon however, the new system was struggling to deal with thegemeing caseload (Gre&

Williams, 2009, p467). Indeed, many authors have®y I NBHdzSR GKF G GKS 9/ G1w 06°¢
2y adz00SaaQd !'a tNR(G202f b2d wmm ¢2heE mispElendeyoiRA A Rdz
which is often perceived as more progressive and generous than that of national ¢attias made

the Convention system even more attractive (Helfer, 2008126, Keller, Fische& Kihne, 2011,
pp.10251026; Bychawsk&iniarska, 2013, 814; Caflisch, 2006, pp05406). The increasing number

of individual applications filed with the ECtHR during th@Qswas, however, not only due to the
AYONBFASR WFHGGNr OGAGSySaaqQ 2F (GKS aeadsSyx odzi | f 2
and Eastern European countries throughout the decade. This major accession process expanded the
reach of the Converiy Qa 2dzNAAaRAOGAZ2Y (2 LINIudgud fediutefirdthel KS & K
international human rights landscape (Wildhaber, 20112Q6¥ ¢ but also transferred many of these
allG6SaQ dzyazf @SR LINRo6ft Sya NBEII NRAng KeldtldttaSKeRef | &
Fischer& Kithne, 2011, mnH pv A dzYYF NA&AaSR GKS YIAYy LINRBofSya OKLE
three main categories: first, the mass of manifestijallnded applications (395% of all applications);

second, the high proption of repetitive cases; and third, the fact that the majority of cases are filed

against only a handful of countries (at the end of 2013, more than half of the nearly 100,000 pending
applications had been lodged against the Russian Federation, Itainllor Serbia) (European Court

of Human Rights, 2014, B).

While the ECtHR itself tried to cope with its enormous workload by adapting its procedures and
improving its case management (Wildhaber, 2011Hp.o T h Q. 2 & #)S another nimey LI
goverrmental reform process was initiated, leading to the adoption of Protocol No. 14 (Protocol No. 14

to the Convention for the Protection of Human Rights and Fundamental Freedoms, amending the
control system of the Convention, 2004) in May 2004. Due to the tatification by the Russian
Federation, Protocol No. 14 could only enter into force odude 2010 and foresaw a number of
changes that should help the ECtHR to reduce its enormous backlog, meanwhile grown to well over
100,000 case€ Most importantly, t introduced a singl¢udge formation empowered to declare

F LILJX AOF 0A2ya AYlFIRYA&ZaAAO0EST WHEKSNBE &dzOK | RSOA&A?2
enabled the threqudges committees to simultaneously deliver judgements on the admissibility and
meNAGa 2F + OFr&asS ATSHKENB AGKBRI DR 415t NBIsR& FHA KISt / 2

Additionally, it added a contested new admissibility criterion to Article 35 (3), whereby the ECtHR might
RSOt NS Iy | LILX A Ol pphcényhasingtlsifatdda Signdidard disadvantée KuBlesd:
NE&LISOG F2NJ KdzYly NRARIKGE OX8 NBIdZANBa |y SEIFYAYLQ

Zho. 2&ta® KAIKE AIKGE GKS AyTFtdSyOS GKS 9/ 1w KFER2AY aKFLAYy3 9t
Zon1 January 2011 139,650 cases were pending before a judicial formation and the backlog further grew to a total of 151,600

cases by the end of that yedfuropean Court of Human Righ2§12

24 Cf. the consolidated version of Articles-28 Convention fothe Protection of Human Rights and Fundamental Freedoms as

amended by its Protocol No. 14.
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no case may be rejected on this ground which has not been duly considered by a domeglizytif t Q @

Even though this provision provided the Court with a considerable power of discretion, so far it cannot

be said whether that made individual applications significantly more diffEulowever, it is
guestionable whether this criteriolq presupposing a wefunctioning domestic judiciary will really

KSft L) 62 NBRdzOS GKS 9/ G1l wQa OFaSt2FR RNIadAOkFfte
majority of applications concerrepetitive cases against only a few states (Keller, Fis&hKiihne,

2011, p.1039)*

In view of the urgency to relieve the Court, reflections about further reforms had already started before

the entry into force of Protocol No. 14, notably with the Higlvél Conference on the Future of the

European Court of Human Rights held during the Swiss Chairmanship of the CoE in February 2010 in
Interlaken(Cardona et al2012, p. 218219) At the same time, in literature, two divergent concepts

gained ground: fst, those authors who suggested a radical reform allowing the ECtHR to choose the
SESYLX FNE OF&asSa Al KI yBRufoeansstaridded SIBd 2 NI Odi 3 & @I o tAA & K Al
Wo2yadAabdziAz2ylf 2dzZaGA0SQ &aA YA ftcony, thése wihi Geferdd{the { dzLINB"
right to individual application as a distinctive feature of the ECHR system and instead propose further
reforms within the current system, coupled with better implementation at the national level (Harmsen,

2011, p.129; Helfer2008, p.127).

One of the most prominent representatives of the first group is the former ECtHR president and Swiss
2dzZRASS [dzZl AdzAa 2AfRKIFIOSNW |I'S I NHdzSR GKIFdG GKS 9/ 41 w
restriction of the right to individal application, as many cases were pending before it for several years

or ¢ worse¢ were summarily declared inadmissible (Wildhaber, 20122d). Therefore, in his opinion,

a system where the ECtHR would select only about 1,000 (exemplary) cases peliryealdition to

certain categories of cases it would have to examine automaticajlyvould be more predictable,
transparent and honest (Wildhaber, 2011, 225226). Similarly, Greer and Williarhave advocated

for a radical change as, in their vieviet ECtHR was not able to systematically deliver justice to all

FLILX AOFyida |yedY2NBs FYyR a2 &aK2dAZ R F20dza 2y | R2dzR
with maximum authoritt Y R A Y LI Ol Ay GKS adGlrdiSa O2yO8MgESRQs
towards fuller respect for the Convention rights as a whole (Ggéfilliams, 2009, p466).

% 0On the debates about this new criterion cf. e.g. Harmsen (201128, Keller, Bcher & Kiihne (2011, pfp037-1039).

% 1n a recently published article, Gerdrd ONRA GAOA&ESR (KS 9/ 1 wQa tF0] 2F O2YLINBKSY.
AfEdZAGNI GAY3 KSNJ ONRGAOAAY ¢ ATKdzR STy GONSS ((BK 0 | /aB5dzNIIS O & MIBNRR AYYY-
criterion that already existed before Paatol No. 14) and was later also examined by the UN Human Rights Committe wh
found a violation (Gerards, 2014 KS LINPo6f SY gl a |taz2 FtF3aI3aSR o6& YSitSNE ChAaolOK
Division conducted a first case law analysis on thgieation of the new criterion in 201@ouncil of Europe/European Court

of Human Rights, 2012)

TaSIysKAtSES tNRG202f b2 mp oy2id &Sd Ay FT2NDS0 RStSGUSR GKS ¢
which has not been duly consideréd®@ | R2YSaGA O GNRodzyfQ YI{1Ay3a (KA& ONRGSNR2Z2Y
B NR2N) G2 GKS LYGSNIF1Sy O2yFSNByOS (62 YIE22NI NBLRNIAa KFER ¢

2005 Woolf, 2005) and the 200@&port of the Groupf Wise PersongJouncil of Europe, 2006

* Those categories would include particularly cases of severe forms of alleged human rights violations (e.g. right to life,
prohibition of torture, and prohibition of slavery), pilot judgements, and guidelinessfaictural and systemic problems or
interstate applications (cf. Wildhaber, 2011,325).
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On the other side of the spectrum, a number of authors have argued that describing the ECtHR as a
WHAAOQUAY 2F Ala 26y adzOOkd awhat wakeithe EERR sb Atidciiver farii A O @
individuals was not only its independence and progressive jurisprudence, but also the lack of adequate
remedies at the national level, coupled with an increasing number of systemic human rights violations
(Harmse, 2011, ppl120-121; Costa, 20, p.MmT T h Q. 2 & 6-BZIn additiory t8 thd Jhidih
YdzY o SNJ 2F WNBLISGAGAGBS OFrasSaQsxs O2yOSNYyAy3d aidNHzOG
jurisdictions (in particular, fair trial and length of proceeding#$g, ECtHR is also confronted with a high

number of particularly serious human rights violations such as torture, enforced disappearances or
extrajudicial killings, against which domestic jurisdictions fail to provide adequate remedies (Helfer,
2008, p.129; Gerards, 2012, 4.76). The former president of the ECtHR, Jeanl Costa, thugocally

stressed that the Contracting States have a primary role within the Convention system, whereas the
ECtHR is a subsidiary actor. Where human rights are fully respégt the authorities; respectively,

where there exist adequate national remedieshere is no need for an international court to step in

(Costa, 2011, [A.79). In the same vein, Helfadvocates for rdocusing the debate on how the CoE

aeaid Sy bolsterthedtemedies that domestic judges and legislatures provide to individuals whose
NAIKGEA KIFI@PS 0SSy @13e)fAsa Gormglemént & thad Bimtible of subsjdizrity | i
Orfta F2NJ I AGNRY3ISN WwSYo S RsBiGishy, Sispkying 2 MorenssStived / G 1 w
guiding and supervisory role wsvis national jurisdictions (Helfer, 2008,1R9).

Some authors also argue that the Committee of Ministerthe guardian over the execution of the

9/ G1 wQa 2dzR3S Y Skiiciz 26 BHCHARD ahbURIAplad a sir@nger role in this regard.
Bychawskd A YA NBE{ X F2NJ AyadlyO0Ss NBOIftfa G4KS /2YYAdd
for putting pressure on Member States which fail to abide by a judgement, which it has @aesitied

making use of thus far (Bychaws®miarska, 2013, 814). Protocol No. 14, and accompanying
decisions by the Committee of Ministers, include measures that should enhance domestic enforcement,

such as the obligation to submit action plans andiactreports (Department for the Execution of
WdzZRIYSyida 2F GKS 9dzNBLISIY /2dz2NIG 2F | dzYly wAIK(Gasz
refer the question of whether a contracting state has failed to abide by a judgement back to the*Court.
Howeer, effective monitoring of this process often comes to grief due to diplomatic restraint displayed

08 UKS /2YYAGGSS 2F aAyArAadSNm FyR | f1 01 2F NBaz
Judgements (ByawskaSiniarska, 2013, p16:320)3* In the view of these authors, it is thus primarily

GKS /2yaGNXOlAy3a {GFrGSaQ FlLAfdz2NBE (2 RdzZ & AYLI SYSy
GKS /2dNIo® | SyoSs STFFSOGAGS YSIHadsNBa G2 RSONBIAS
domedic level, an aspect that has so far received little consideration in the reform process.

The dividing lines in the academic discussion of reform proposals were mirrored at the political level. At

the highlevel conferences in Izmir (2011) and Brighto®1@), following the process started in
Interlaken in 2010, advocates for and against limiting the access to the ECtHR brought forward a series

%0 Cf, Article 46 (4) ECHR.

*The Department for the Execution of Judgments is supervising the implementation of more than 10,000 judgments with only
30 members ofstaff, more than half of whom are employed on temporary basis or seconded by governmentayBia
Siniarska, 2013, p16,320).
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of proposals? In Brighton, a first consensus was reached with a decision to develop two additional
protocols tothe ECHR, both of which have been adopted in the meantime. Protocol No. 15 (Protocol No.
15 amending theConvention for the Protection of Human Rights and Fundamental Freedoms, 2013)
brings furtherg smallg procedural reforms (e.g. the reduction of theng limit for application from six
months to four months after the final domestic decision) and Protocol No. 16 (Protocol No. 16 to the
Convention for the Protection of Human Rights and Fundamental Freedoms, 2013) introduces the
LI2a3dA0Af AR RPRAABE dzZ88M V¥ Ay &OQ FTNRBY (GKS 9/ 01w &AY
procedure. As the ratification process of these protocols moves forward stpatyhe time of writing

only ten Contracting States had ratified Protocol No. 15, which has to bedaby all state parties to

the ECHR to enter into force, and only San Marino had ratified Optional Protocol Rq.digcussions
continue both at the political and academic level.

Meanwhile, the first successes of Protocol No. 14 are already visibltheaECtHR has considerably
reduced its backlog throughout 2012 and 2013: At the end of 2013, 99,900 applications were pending
before a judicial formation, which is over 50,000 cases less than two years earlier (European Court of
Human Rights, 2014, B). While Protocol No. 14 has thus clearly helped the Court to process
applications more quickly, it does not solve the underlying problem that a mass of inadmissible or
repetitive cases continues to reach the ECtHR every year (Keller, F&dkéhne, 2011 p. 1030;

hQ. 28t SSpoHn ntykS LIRaaAoAft AGe 2F ylFdAz2ylf O2dz2NIia N
Protocol No. 16, could solve cases of systemic human rights violations already at the national level, but
presupposes a weflnctioning and weltrained domestic judiciary, sensitive to possible Convention
violations. Further reform discussions will thus have to address the enhancing of national capacities and
strengthening of the supervisory process of the execution of judgemgepdditically,a far more difficult

issue. Concerning the latter, some authors have also suggested that civil society could be given a
stronger role, providing the Committee of Ministers with additional information and putting pressure on
governments to fully execute jggments (Bychawsk&3iniarska, 2013, pB18-319). This would require

an adaption of the working methods of the Committee of Ministers though and could be opposed by
governments trying to limit the space for civil society action in the CoE human rigresnsyst

3. European human rights protection systems beyond the ECHR and the
CFRELUWz advantages and challenges

a) Other Council of Europe mechanisms
2 KAfS GKS RS@GSt2LIVSyid 2F (GKS 9! Qa KdzYly NARIKGAE N
attracted most of the aademic attention in recent years, human rights protection in Europe is not
limited to these two regimes. Within the framework of the CoE a detailed system of human rights

32 Al relevant text of these discussiare collected in Council of Europe (2014)
% |nformation based otttp:/conventions.coe.int last updated on 9 March 2015.
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treaties and monitoring bodies has developed over the past decades, often eitheeeping or
mirroring, on a regional level, comparable United Nations (UN) standards.

C2NJ SEFYLX S GKS WoOdzNRLISHY /2y @SyiliArzy F2N GKS tI
¢CNBFGYSYG 2N tdzyAaKYSyidQ 09/t ¢os ¢ Re¥dnip® Rroughy ™My T
regular monitoring and exchange. More specifically, the method developed by the ECPT foresees
unannounced visits to places of detention by delegations from the 47 independent expert members of

the European Committee for the PreventiohTorture (CPT), every four to six years in each state party.

The visits and reports issued following these visits should open a dialogue with state authorities,
resulting in the gradual improvement of national standards. This method has influencedtlegisind

practice inthe CoE Member Stat&sand the ECtHR has also cited the Commitige FAY RAyYy 3a A
jurisprudence Greer, 2014, pn H MO ® { AYAf F NI &3 (GKS WCNIYSG2N)] [/ 2y Q-
aAyYy2NRGASAQT | R2 LI S Rionkefing wotk drprécogiiiding colledtide ight& latRhe |
European level and defining core standards for the protection of minorities, to be guaranteed by all

states parties.

In contrast to the ECHR, however, all other CoE human rights tréatiese equipgd with non or
guasijudicial monitoring mechanisms, usually involving various forms of regular country monitoring,
standard setting through the collection of recommendations and the issue of commentaries, and
cooperation with NGOs and national human tghnstitutions to gather information. Independent
expert bodies exercise these functions and to various degrees, the Committee of Ministers plays a role
in the monitoring process (See Kicker, M@&stlantschner, 2011pp. 464-465; Beco, 2012yp. 172-178).

As advanced as the CoE human rights standards are, the system of reporting and monitoring is also
confronted with various problems, which hamper the effective implementation and monitoring of these
standards. A comparative analysis of the woif four CoE expert bodig§ conducted by Kicker et al
AaK2gSR GKIG GKS Y2yAl2NAYy3 NBLR2NIA W2F3GSy NBAGSNI
02y aSOdziA@S Y2yAl2NRy3d 020t SaQd ¢KAA Afibtekédui NI G Sa
in the monitoring process (Kicker, MogtlLantschner, 2011, @62). Despite the differences of these
bodies¢ in terms of their competences and the procedures they follpthe research team identified

four common procedural deficits impedingdfective human rights monitoring by the bodies: First, the
information deficit (i.e. that the monitoring bodies heavily depend on the information provided to them

by governments and civil society organisations as they have limited resources to condutiatidga

gathering themselves); second, the long intervals between monitoring cycles; third, the lack of human
resources to undertake the monitoring task; and finally, limitations related to the principle of

% As of 26 May 201,214 treaties have been adopted in the framework of the CoE, a large part of which aims to enhance the
standards of protection concerning human rights, democracy, and rule of law.

% Ratification of or accession to the ECPT is now a condition of COE nsdipber

*The European Commission against Racism and Intolerance, having similar monitoring competences, was instead not created
by a treaty buthy ResolutiorRe$2002)8 of the Committee of Ministe(€ouncil of Europe, 2002)

%" The Advisory Committee on th Framework Convention for the Protection of National Minorities, the European Committee

for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, the European Commission against Racism
and Intolerance, and the European Committee ofigl Rights.
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confidentiality (in particular, the limited pulsity, and hence transparency, of the monitoring process)

(Kicker, Mdstk Lantschner, 2011, pg67-473). De Becsimilarly identified a lack of resources both on

the side of the states parties and on the side of the committees; many human rights reporting

20f A3l GAZ2ya KIFEIGS SR G2 | OSNIFAY WY2YAG2NRYy3a TFI
periodic reports late or not at all. On the other hand, secretariats are too small to providepth

evaluations, and committees often cannot affordhive external experts for country visits. Finally, the

system also lacks an institutionalised folloyy mechanism to evaluate whether states parties have
implemented the recommendations issue to them, but monitoring bodies can only refer to their
previousreports during the subsequent periodic examination (Beco, 20121 @194).

Among the conventions and their monitoring bodies mentioned above, the European Social Charter
(ESC) merits closer inspection as it is the direct counterpart of the ECHR.|Qréglopted in 1961, and
substantially revised in 1996, the ESC captures social, economic and cultural rights, which were
(deliberately) left out when the ECHR was drafted at the end of the 184Bsen though the ESC is also

a binding treaty, itisins&NJ f g+ &a | WgSF{SNR KdzYly NARIKGA Aya
FNRBY aS@Sy O2NB aidl yRINRa FTNRY $KAOK aflciat®a KI @S
AYAGNXzYSy G Qx 2FFSNAYy3I adlidSa GKS LR Zfifyh Seednd, G (2
ratification of or accession to the ESC is not a prerequisite for membership in the CoE (nor the EU).
Third, monitoring only works through a quasilicial mechanisi’ and fourth, the ESC only applies to

citizens of states parties and to reagn nationals of other contracting parties lawfully resident or

working regularly within the territory of the state concerned (cf. Appendix to the European Social
Charter, 1961, para. 1). This short comparison illustrates the imbalance between cipblitizhl and

social and economic rights in the CoE human rights redifieen though states generally seem to

respond positively to findings of violations by the Committee, these findings have neither the judicial
value nor the political weight of ECtHRIgements and thus full compliance depends even more on the
political will of the state concernedGfeer, 2014, ppd20-421). Additionally, the ESC system is
confronted with the challenge that many states have not accorded to the ESC the same status in
national law as to the ECHR, which can render national litigation difficult (Alston, 2005, p. 60).
Ultimately, the whole CoE human rights regiméncluding the ECHR systeqris confronted with the

problem that legal and political means are limited if a memsite fails to address persistent human

rights violations; The Council of Ministers can only decide to suspend the voting rights of a member or to

BGreerSELX F AYySR GKS WwWIiftvyzal SEOfdzardsS SYLKIaira 2y OAQGAf +FyR LRt
W{28K86S O2 Ivotheyparis BICEurdpe (Greer, 2014,418). Steiner et alcite one of the draférs of the ECHR,

Pierrel SYNR ¢SAGISYysS FOO0O2NRAY3 (2 ¢K2Y (GKS LINAR2NAGEe AY wmdbpnd o6 a
and then to ceordinate our economies, before undertaking the generalisation of social demd@racy { (i Sany& NE | f &
Goodman, 2008, 1018.

3 Nevertheless, today all EU Member States have either ratified the 1961 Charter or the revised ESC.

Dt 83aASR GAr2flGAaz2ya 2F 9{/w Oryy2i 068 ONRdAKG o0SF2N® GKS 9/ i
European Committee of Social Rights (ECSR), which can issue reports contak@infpragable decisions, but even this only if

the State concerned has agreed to this optional procedure. According to the Additional Protocol to the European Social Charte
Providing for a System of Collective Complaints (1995), organisations of employers and trade unions as well as other NGOs
having consultative status with the CoE can submit complaints alleging unsatisfactory application of the ESC to the ECSR. For
details, see e.g.ukas (2014).

“I This issue will be further analysed in chapter 111.C below in respect to the EU.
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expel it from the CoE. Both options are considered such a political affront that they would probably only
be used in extreme cases of massive human rights violations by a Member State (Greer, 2034 pp.
435)*

b) The human rights component of the Organization for Security

and Co-operation in Europe (OSCE)
The Conference on Security and-@xeration in EuropeGSCH) the informal cold waiera predecessor
of the OSCE played an important role in legitimising human rights discourses in Eastern Europe in the
1980s and early 1990s. Based on the ten fundamental principles of the Helsinki Filizd#feténce on
Security and Ceoperation in Europe; Final Act (‘Helsinki Final Act’), 19,/8i)gned in August 1975, the
h{/9 FTAYa (2 NBIFIfAaS I O2YLINBKSyaAir@dS O2yO0SLIi 27
military, the economic and environmental and the humaecurity dimension. This was in itself an
innovation at that time as it attributed human rights the same value for regional security as tiagoli
military or economic issueZénnier, 2012, 210). None of the OSCE agreements are legally binding; in
view of their role in the European human rights protection system they will be nevertheless briefly be
analysed here.

Over the last two decades, the OSCE has developed particular competence in fostering the rule of law
and strengthening democratic institatns (including the conduct of election observation missions) and
assisting states in realising amdicism, nordiscrimination and amnirafficking policies, under the
KSIRAY3I 2F (KS WIGKANR O6ADPSd KdzYl y & DesaNgived) RAYS)
Freedom ofthe Media and the High Commissioner on National Minoritiesave developed early

warning mechanisms, which aim to prevent conflicts, but also to promote the rights of individuals in the
OSCE area (Greer, 20144p7). Althoughnon-binding, the political agreements reached within the
CSCE/OSCE have created important, and often grbreaking, standards, particularly in the areas of
democracy, rule of law, minority rights and freedom of expression (Steiner, Astéonodman, 2008

p.1017; Strohal, 2011, H03). The principle of consensus should ensure that all governments of
participating states are politically committed to agreements and can be held accountable by their peers
(Zannier, 2012, ®11). However, in practice the ganisation has often suffered from political
RATFSNByYyOSa KFYLSNAY3I Ada WiGSOKYAO!I f 62Nl Q |yR
2NBI yYA&AlI GA2YyQa LINAYOALX S& FyR aidl yRINRAD

With the end of the Cold War, the OSCE had to find a new role as a platform for exchange on political
FYR aSOdzZNAGe& AaadzsSa Ay 9dNRPLIS® Ly GKS W/ KFENISN 27
the CSCE Participating States firmly commitedlemocracy based on human rights and fundamental
FNBSR2Yasx FyYyR F0ly2¢6f SRAISR G(KIG GKS LINRGSOGAZY |
NBalLl2yaArAoAfAde 2F I2BSNYYSyidiQ o/ KIFENISNI 2F tFN®xa ¥
concrége commitments¢ and even more into action on national levelias been more arduous. The

*20nly once a Member StateGreece in 196@ 6 | & G KNBI Sy SR @A GK SELIzZ arzy F2ff26Ay3
rights violations by t§8 YAt AGF NB NBIAYS Ay GKS WDNBS] /1asSQ 622aAySR Ol a
anticipated this step by withdrawing its membership in December 1969 (cf. Council of Europe, 1970).

BC2NI I RSGFAE SR |yl @éan ahisdidd séekiSinte (2019)Q& A YL NI+ yd 62N) Ay
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h{/9Qa 0oNZRI RcoMmBidnhg SlsdHokrer Soviet republics in Central Asia, as well as Canada

and the USA opens both opportunities to expand basic democracyl fundamental rights standards

over the whole continent (and beyond) and makes it more difficult to reach agreements among its
participating states. Wakaighlighted that some of the commitments reached within the O§G&t

example, on democratic eldonsc¢ W32 ¢Sff o06Se2yR lyeidKAy3d | OOSLIISR
forum by a group that includes the United States and Russia, as well as all the other states of Europe and
9dzNI AAl Q 0 2360). ®a thedotherohand, lnisvever, he also described keated debates

among participating states concerning contested missions, or the anxiety and lack of cooperation by
states when it comes to the fulfilment of concrete human rights or democratic obligations (Wake, 2013,
p.341). In view of the shrinkingommitment to human rights and democracy in some of the
participating statesStrohaldzy RSNI Ay SR G(KS O2yliAydziyd NrtS 2F GKS
that the organisation remain steadfast in its principles and focused on the areas where ifacilitdte

change, in particular election observation and the strengthening of civil society. To be able to fulfil these

tasks, the OSCE, however, also has to overcome its structural deficits by building a more robust
institutional framework for more sysmatic engagement (Strohal, 2011, p03-505; 510). As long as

GKS h{/9Qa adGdNHz0GdzZNBa | yR 3aINBSYSyia I NB odzAftd Sy
implementation of its standards but also the success of its projects and missiomsll depend on the

individual commitment displayed by states.

4, Conclusions
The literature reflected in this chapter portrays a complex and diversified human rights system in
Europe, which offers a generally high standard of protection. Nevertheless, it also displays a number of
gaps, tensions and contradictions within and betweélea different protection regimes. Firstly, the legal
relationships between the ECHR, the EU Charter of Fundamental Rights and national constitutions
remain complicated, but a series of procedural provisions should ensure as much coherence as possible
egp GKS 9/ Gl wQa Ay RA NS OCGFREUWghtK ®hith aredidertidal tABCHRSrigtaNS G | (0
according to Article 52 (3)). However, as most authors stress, whether we see more tension or
coherence in the future will depend on the effective irdgetion of the jurisdictional levels involved. In
LI NI S &adzOK | W2 dzR A Orotalily b&vlieenttrRET dafel the ECEHRBUE ViRt reddrl A & G &
to the application of theCFRElhere still seems to be some hesitation both on the part of E@hnd
national courts.

Secondly, the debate about the reform of the ECtHR and the ECHR reveals two fundamentally different
visions of what the Court should be and how the implementation of the ECHR can best be guaranteed.
While the reforms introduced by Pratol No. 14 show first successes in terms of the reduction of the

9/ Gl wQa oFO1f23x Ay GKS f2y3 NHzyz 3A20SNYyYSyda oA
SYKIFYyOAYy3 ylFiAa2ylFt OFLIOAGASE F2N) 6KS S&EEEQGA DTS A
a4 LINPLRASR o0& 42YS ldzZiK2NARZ ¢g2dzZ R OSNIIFAyfe& RSLN
repetitive cases, but it would not solve the underlying problem of systemic gaps and deficiencies at
national levels, including a distrust of raal jurisdictions.

Thirdly, the ¢ relatively few¢  OF RSYAO &GdzRASE 2y (GKS [/ 29Qa&a Kdzy
corresponding monitoring mechanism, besides the ECHR, display a richness of advanced standards in
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practically all human rights areas, but aldghiight inherent weaknesses of their supervisory systems.

These monitoring systems primarily suffer from a lack of resources, insufficient fatiggocedures at

the political level and; in some caseg also from inadequate commitment by ContractingtSta These

3 LJA FNBE LI NOAOdzZ | NI & 20 DA 2 dnfstens ti the/advarked IEEHRegime ( K S
FYR O2yGNIRAOG (GKS /290a aSYoSNI {GFriSaQ O02YYAGYS
rights. Thus, reflections on strengtheniniget European human rights system should not neglect the
G2LIAO 2F GKS AYLINROGSYSyid 2F GKS /29Qa KdzYly NRARIK
ECHR. What is needed are proposals that strengthen the implementation of all human rights standards

and hold Contracting States effectively accountable without frustrating them with lengthy and
complicated monitoring procedures. This could include, in particular, the strengthening of the
monitoring function of the Committee of Ministers and a systematicofellp procedure to
recommendations by treaty bodies.

This chapter also displays several research gaps. While there is abundant literature on some issues,
others have received little attention from the academic community so far. There is, for example, only
scarce literature on the OSCE standards of human rights protection and how they interrelate with similar

CoE or UN standards. Even though these agreements are only politically binding and thus probably less
interesting for lawyers, their influence in thegional context would certainly merit more profound
examination. Another topic which is undersearched is the legal relationship between the Charter and

the ESC, respectively Union Law as such and the ESC. While the EU does not envisage accession to the
ESC, all Member States are parties to it, and the Charter of Fundamental Rights refers to these
international obligations in its preamble. More research into this relationship might thus help to avoid
L2aaArofS GSyairzya oSidg S Sobligatighs @ngler thelEBC. I YR aSYod SNJ {

C. Gaps, tensions and contradictions in the human rights  system of
the European Union (EU)

1. A global actor, but without a comprehensive human rights regime?
Over the last sixty years, European integration has moved forgaaitheit with some setbacksg at a
great pace and has turned a small regional organisation, focused on sectorial economic cooperation,
into a supranational union of 28 nations, governing many policy areas. Today the EU aims not only at
strengthening internalintegr G A 2y o6dzi +f a2 40 LXFeAy3a I QGAAA0ES NI
However, while European integration was also motivated by the wish to consolidate peace and
democracy on the continent, human rights law and policy have long been abseri€i§ 9! Qa G NBI G A
common policy frameworks. Many authors have explained this absence with the primarily economic
focus intended by the founders of the European Coal and Steel Community in 1951, and later the
European Economic Community in 1957. Onlywimg pressure from national constitutional courts,
which questioned the primacy of community law if it did not guarantee the same fundamental rights
protection as national constitutior, have pushed the ECJ amdmuch later¢ also the European

“4 Notably the German Federal Constitutional Court in its4etiwn decisiorSolange (1974) 271 2 BvL 52/71
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legislatos to gradually develop an autonomous fundamental rights redhSame authors additionally
suggested that the founders might have considered human rights protection in Europe adequately
covered by the CoE, which had an explicit human rights mandate fiouitgling treaty (Statute of the
Council of Europe, 1949)nd had already adopted the BB (DouglaScott 2011, pp647-648; Greer,

2014, p435).

.dZAfRAY3 2y GKS 9/ wQa SIENXIe@ AYGSNIINBGFGAZ2Y GKFEG 7
of Community law (c suprasection II.A) the Treaty of Maastricht, in 1992, explicitly mentioned the

respect for fundamental rights as one of the aims of the newiit European Union for the first time

(Treaty on European Union, 1993, Art, F {2))hisbasic principle was confirmed and further elaborated

FAGS @SIENE fFGSNI AYy (GKS ¢NBlLFGe 2F ! YAGSNRFIYI GKA(
principles of liberty, democracy, respect for human rights and fundamental freedoms, and the rule of

6> LINAYOALX Sa 6KAOK wg S NGréatyOf2amatezdgm, G987, Articig(1))a S Y 6 S NJ
The decision to include only a general commitment but not a full bill of rights, as had been proposed by

| Cothité des Sages | LILI2AY TSR 0@ misHod al@adiNR ya&rl ebrlier/ (European
Commission, 1996), disappointed many academics and civil society activists who had positively assessed

that proposal (European Commission, 1999)p Authors further criticised that the formal commitment
expressedn the Treaty of Amsterdam was not followed by consistent implementation, for example, by
creating legal monitoring and enforcement mechanisms. This shortfall was even more distressing as the
¢NBLFGe 2F ! YAGSNRIY &A3yrTFA Otey, intliingSrEdeitaiyi RréaR of i KS !
justice and home affairs, strengthened intgovernmental cooperation in other areas of police and

criminal justice matters, as well as the beginning of a common foreign and security policy. All of these

are particularlysensitive human rights areas (Doug&sott, 2011, p648;van denBerghe, 2010). Thus,

already at the end of the 1990s, prominent human rights lawyers had advocated for a comprehensive

EU human rights policy, consistent with the legal framework of thatyref Amsterdam. Building on

GKS 061 aA0 LINXYONLZYSE ST RIMNEAS8{ Casstde: adnBo99)?® Alston/Weiler

developed detailed recommendations for such an institutional, legal and policy framework (Alston and
Weiler, 1998). Among ber suggestions, they proposed the following: to designate a Directorate

General and a separate EC member responsible for human rights; to develop a monitoring function,

either through the creation of a new agency or through the expansion of the thenrexiEuropean
a2ZyAu2NRAYy3a /SYyaNB 2y wlOAAY YR - Sy2LK20AF Ay *£A
fSaratrdAz2yT (G2 FT2NBFINR GKS /2YYdzyAdeQa | O00Saaiz

5 cf. e.g. Steiner, Atsn & Goodman (2008, pd.0141015); MorancFoadi& Andreadakis (2011, pp97-598); Besson (2006,

pp-343-344); Sarmiento (2013, @.269); Smith (2013, cop. 201p.35); Piris (2010, pA46-147)

“Article 1 letter ¥ WE¢KAA FAY &aKFff 0SS LJzNEdZSR ( KNER dz3 K oficdtmfnonohBeiny & 2 F (i f
and by agreements and common action in economic, social, cultural, scientific, legal and administrative matters and in the
YEAYGSYlFryOS FyR FdzNIKSNI NSFfAalGAz2y 2F KdzYly NRIKGA yR FdzyR
*" Treaty on European Union, 199N& A Of § C o6HOOY WeKS !'yAzy &aKEff NBAaLSOO ¥dzy Rl
Convention for the Protection of Human Rights and Fundamental Freedoms signed in Rome on 4 November 1950 and as they
result from the constitutional traditions comman2 G KS aSYOoSNJ {dFiSaszx a ISYSNIf LINARYyOA
BeKEomitb des Sages s a3 O2YLRASR 2F 'yi2yA2 /1 aasasSs /1 GKSNAYS [ f
presented its agenda at a conference held in Vienna-@0 ®ctober 1998.

L.
d:
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economic rights in practice; and to further deeplthe integration of human rights in other policy areas,
such as development cooperation and trade (Alsfoweiler, 1998).

¢KS LRadGdzA FGA2Yy F2NJ I Y2RSNY WOdzNRBLISIHY . Aff 2F NA
of Fundamental Rights @ahe European Union by the European Parliament (EP), the Council and the
European Commission on 7 December 2000, at the margins of the Nice European €turail.been

developed by a Convention composed of representatives of the EC, the EP, national governments and
parliaments® and its objective was to make the fundamental rights enjoyed by citizens at the EU level

more visible. The CFREU thus assembléssrigiemming from various sources, including most notably

the ECHR, the ESC as well as UN and International Labour Organisation treaties. Since the CFREU was not
inserted into the reformed TEU (Treaty of Nice), it was not legally binding until the etdrjonce of

the Treaty of Lisbon, which finally awarded it the same legal value as the Treaties, but again did not
incorporate it directly (BenoiRohmer, 2011, 28)>*

The Treaty of Lisbon, signed in December 2007 and finally entered into force twolgesy addressed

a2YS 2F GKS SIENIASNI ONAGAOAAY O2yOSNYyAy3a (GKS 9! Qi
role to human rights, democracy and the rule of law in the external relations of the EU (Article 21 TEU).

This entailed making the HigRepresentative of the Union for Foreign Affairs and Security Policy

together with the newly created European External Action Sergicesponsible for formulating and

AYLX SYSydAy3a (GKS 9! Qi KdzYl y 3B)JATHU Hoine dfhdisarépancias ¢ K S dzS N
described by Alston/Weiler have meanwhile been addressed: the European Union Agency for
Fundamental Rights (FRA) was established in Za6@, CFREU (including a chapter on social rights) has

been in force since 2009, there has been an EUr@iesioner for Justice, Fundamental Rights and
Citizenshipsince 2010 yR G KS ¢NBIFGe 2F [Aao2y F2NBaSséot, iKS 9|
201l,pcnco® . dzii KIF& GKS WLINIYR2EQ (KS& RSAONAOSR Ay

On the one handthe Union is a staunch defender of human rights in both its internal and
external affairs. On the other hand, it lacks a comprehensive or coherent policy at either level
and fundamental doubts persist as to whether the institutions of the Union possesgiatie

legal competence in relation to a wider range of human rights issues arising within the
framework of the Community policies. (Alst&Weiler, 1998, p661)

So far, the results are ambivalent. The CFREU has not only made rights more visibleidoaisdiv has

also forced the EU to take fundamental rights more seriously in all policy areas, and all legislative
LINP LR Al fa KFE@S (G2 dzy RSNH2 || WT dzy RFOY Sliyiviately, Uhdh I K G &
legislation and administrative acts rcaalso be struck down by the ECJ for failure to respect the

*90n the origins and drafting process of the Chagee e.g. Piris (2010, pp47-148).

%0 Cf. http://www.europarl.europa.eu/charter/composition_en.htnaccessed 30 March 2005 ¢ KS Yy WA 2y 3§ S K2RQ 4t
critically analysed by a number of policital scientists cf. e.g. DelGehelez (2001), Pollak (2004).

*'For a detailed discussion on the Charter and its implications for Union (and national) lawgrathapter Il.

*20n the FRA cinfra chapter II1.C.

% In the new EC (2032019) the responsibility for fundamental rights is mainly the competence of the First Vice
President/Comissioner for Better Regulation, Interinstitutional Relations, the Rule of Law and the Charter of Fundamental

Rights, Frans Timmermans (see also below).
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fundamental rights guaranteed by the CFREU (Visser, 2044, @enoiRohmer, 2011, pi8-29).

Thus, BenoiRohmerO2 y Of dZRSR G KI G WFFGSN) Sy &SI Nan #aaF Ada S
NEFSNBYOS LRAYy(d O2yOSNYyAy3 T dRORMeryDIL{iB9). THHREFREW & A Y
OFyy2i NBRNBaazr K2gSOSNE +ff (GKS RSFTAOAGA Ay (K
institutional weaknesses persist. As the accessiacgaure to the ECHR is protracting, the EU is still the

only public authority in the CoE area not subject to external control (Do@gatt, 2011, p669).

Regarding external action, the Union, led by the European External Action Service, has only recentl
started to formulate a coherent human rights policy. This fundamental revision, which is ongoing since

2010, has led to the adoption of a new EU Strategic Framework and Action Plan on Human Rights and
Democracy (Council of the European Union, 2012) byGbuncil in June 2012 (Theuermann, 2612

LI NI 2F GKAA&A WKdzYly NRAIKGA LI O113ISQT | {LISOAFE w
2012 (European Union External Action, 201R)ore recently, debates about strengthening the rule of

law inteNy/ I £ £ @ KI @S aGFNISRX LI NGAOdzZ I NI & oNRIFOKAY3 (cF
EU internal policies and within Memb&tates>> However, to date the EU has no fundamental right

strategy and action plan oimternal polices which isompamble to the Strategic Framework and Action

tfky FT2NJ SEGSNYyILt | OGA2yd a2NB20SNE RAaOdzaaAzya |
external action and within these policies persidioth in academi¥ and in practice, as interviews with

EC ad EEAS officials reveal®d! & G KS 9! Qa 02YLISGSy0Sa KI @S SELI
(particularly in external actionlthe issue of coherence across all policy fields is today even more
LISNIAYSY(d GKFEY S@SNI I YR ¢ A faflengisover theyhexeygals. 2 F G KS 'y

2. The weak role of social rights in  Union law
¢tKS 9! Qa NBflFGA2Y (2 &a20Arf NARIKGA KlFIa 0SSy RATFT
orientation of the Community during its first decades left social issue®rath the siddine (Jaaskinen,
2014, p.1704). Therefore, the harmonisation of economic policies to the establishment of a single
market was not accompanied by a similar shift of competences to the Union level with regard to social
policy. As a result, thhMember States are still primarily responsible for legislation in the social field and
it is difficult for the Union to guarantee rights in an area where it enjoys only limited competences.
Secondly, the historic dividing lines between civil and politiggits and social, economic and cultural
rights have resulted in a strong preference for civil and political rights in Western Europe throughout the
Cold War era, even though the EU Member States have developed welfararsidids, which aim to
guaranteemost social and economic rights in practice. Resulting from these political prejudices, states
were reluctant to recognise social and economic rights formally, whether at national or supranational
levels®®¢ KA & KIFIR O2yaSldzSy 0S alici#gs2 MietlieKaS an] aygtdr i yh@raatid®at (G S Ny I

** At the time of writing, the Council was still in the process of developing a new Action Plan on Human Rights and Democracy

for the years 2012019, based on the Joint Proposal by the EC and the HR/VP (EurGpeamission and the High
Representative of the European Union for Foreign Affairs Security Policy, 2015). The new Action Plan was finally adapted by t

Council shortly before the submission of this report: Council of the European Union (2015).

% Cf.infra section 3. b).

*cf. FRAMEeport 8.1(Lewis et al, 2014).

" Interviews with EC and EEAS officials in Brussels in September 2014 and January 2015. Most inteTeisamgartioned
YO2KSNBYOSQ +ta 2yS 2F GKS o6A33Sad OKFftSyasSa F2NI GKS 9! Qa Kudz
%81 fact, several EU Member States only ratified the ESC in the 1980s or early 1990s (de Schutterl@)L0, p.
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fora, as a dialogue partner, or as dorwhere it is still struggling to fully integrate social and economic
rights and to make these efforts visible (Behrma&nBaru, 2013§?

The 1957 Treaty establishingettfEuropean Economic Community made only few references to social

L2f A0 Y2y3d 20KSNAR (2 GKS LINRBY2GA2Y 2F | WKA3IK
the tasks of the Communiff.Soon, however, it became clear that certain social pegigiwhich might

be linked to individual social rights, such as labour standardave a direct effect on the economic

exchange among Member States and thus needed to be regulated at a European level. In many cases,
these social minimum standards werelesd f A a KSR G2 ONBFGS | Wt S@St LI I @&
Member States (de Schutter, 2010, Af93-105). The driving force behind the development of common

9dzNR LISy a20Alft aidlyRIFENRAE o1 as K26SOSNEwWHNENBE (KS
mostly referred to equality and social protection rather than explicitly to fundamental social rights),

rather than deliberate policy making (de Witte, 2005,1p6). Overall, during the first decades of

European integration, the concern for sodéh 3 K G & NB Y| ALINERR dd® (1K SNT | (i KD 802y
good functioning of the common market the primary goal of the treaties (Benle@arabot, 2012,

p.87; de Schutter, 2010, P6). Even worse, the four fundamental (economic) freedoms were often
perceived as a risk to protective national social rights regimes, as the ECJ aimed to effectively remove all
barriers hampering the free circulation of goods, services and persons (B€dobot, 2012, 20;

Jaaskinen, 2014, @706).

Only slowly washte Community provided with competences in the area of social and labour market

L2t AOASasY GKAOK SyoO2YLI aaSR (GKS NBFrfAalGAz2y 27
K I NJY 2 y Acanitiaietl @it}i he Single European Act in 1986nhe Treaties of Mastricht (1992) and
Amsterdam (1997) empowered the Community to regulate, mostly by directives, important areas such

as labour standards, equality and adiscrimination legislation or common measures to combat social
exclusion (cf. e.g. Article 118 Trgastablishing the European Community as amended by the Treaty of
Amsterdam).

In 1989 the Member States, except the United Kingdom, adopted &nbry RA Yy 3 W/ 2YYdzy A G&
0KS CdzyRFYSyidltf {20AFf wAidaKia 27F 2 2iddcéNgheIor 6 KA OK
workers that states had to guarantee (concerning labour market, vocational training, social protection,

equal opportunities and health and safety at work). As de Schuttdzi A G> GKAa&a 61 & GKS
of the wish to endow thezy & 4 NHzOG A2y 2F GKS aAy3aftS YIFEN]SO 6A0K
was limited compared to earlier drafts (encompassing social rights as such) and it did not attribute any

* This mlitical aspect goes beyond the scope of this report though.

Ot NI hy$S 6t NAYOALX Sa0s I NIAOES HY WeKS /2YYdzyAaite aklff KI@$
monetary union and by implementing the common policies or actwiteferred to in Articles 3 and 3a, to promote throughout

the Community a harmonious and balanced development of economic activities, sustainable antflat@nary growth

respecting the environment, a high degree of convergence of economic performamigh level of employment and of social

protection, the raising of the standard of living and quality of life, and economic and social cohesion and solidarity among
aSYOSNI {ilFGSanQ

61 E.g.Unger v Bedrijfsvereniging voor Detailhandel en Ambacki®64), Defrenne v SABENA976), Werner Mangold v

Rudiger Heln§2005).For a summary of the rich jurisprudence in this areaBenloleCarabot (2012, pfB88-92)
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additional competences to the Community (de Schutter, 2010, p. ¥23)e Community Charter of the
Fundamental Social Rights of Workers gained little importance as a point of reference for the ECJ
(BenlolaCarabot (2012, 20). However, the common standards set out in it influenced the social policy
programmes of the followingyears and became an important source of inspiration in the drafting
process of the Charter of Fundamental Rights eleven years later (European Commission, 3996, p.

Based on the aforementioned competences, the Union contributed to the social rights protection, for
example by significantly increasing the level of acrimination protection in the Member States.

However, as the common market doctrine continued tevail, and competences in the social area
NBYFAYSR LASOSYSIHfS GKS 9! Qa AYIF3IS Fa I+ LINRGISOG?2
Amsterdam only referred vaguely to both the ESC and the Community Charter of the Fundamental
Social Rights of Worke disappointing academics and civil society activists who had advocated for a
strong commitment to social rights (de Witte, 20@f. 157-158) % In fact, dher than in the ECHR, the

ESC was not mentioned in the Treaties as a source of fundamental pigdtso the adoption of the

Charter of Fundamental RigHtsnor has a possible accession of the EU to the ESC been envisaged in a
treaty reform process (d@Vitte, 2005, p154)®° Equally, the ECJ has never explicitly cited the ESC as one

ofits sourcestR SG SN¥YAYS GKS Fdzy RFYSydlf NARIKG&A 3Tdzr N» yiSS
(de Schutter, 2010, pl15).

The Charter of Fundamental Rights was the first time when social and economic rights were
comprehensively included alongside civil and prditrights in a legally binding instrument at the Union

level. As much as this development was welcomed by academics and civil society, there remain certain
fAYAGA G2 GKS Fdzt FyR Slidzkf NBEO23IyAGAZy AZi® Q4 2 AR
W{2fARIFNAGEQ 6SNB AYaLIANBR o6& GKS 9{/ 3 odzi y20 I f
GKS /Cw9! YR y2 NBFSNBYyOS Aa YIRS (2 GKS 9dzNPLIS
interpretS N 6 RS { OK #36-1B& NiBskinem ROAL p7Q7)LIpart from the limited scope of

application of the CFREU (described above in chapter II.B.1), it also distinguishes between rights,
freedoms and principles without defining precisely which of its provisions fall undehvdategory.

Still, it makes a notable differentiation in Articles 51 and 52 as regards the level of their implementation:
gKAES NRARIKGEA aKIff 0S WN3XB a Lp8ndipieS Ritallbel W2R0 AISMEIS R® NS @
implemented by legislatior_enaets, 2012, p399Y> hyf & GKNBS | NIA Ot Sa SELIX AO
¢ Article 23 (principle of equality between men and women), Article 37 (sustainable development) and

Article 49 (proportionality and legality of criminal offencesyvhile the Explaations only give a few

%2 The original quote reads a# O ® d ® 6  O-Btsé Ja iimknifedtStion l26ptizs claire de cette volonté de doter la construction

Rdz YI NODKS Ay SNRSdzNJtréahsladinn By tHe authSry a A2y &2 O0A L f SQ

BLy GKS tNBFYOotS (2 GKS ¢NBL e as$ vianfawentalisbcial&ights @2dgffed Nifthe ¥ O ® D © 6
European Social Charter signed at Turin on 18 October 1961 and in the 1989 Community Charter of the Fundamental Social
wAIKGEA 2F 22Nl SNERQT fSIF@GAy3 dzyOf SINJ GKS tS3rt @GritdzS 2F (GKAA
®Asthe preamblét i F 1845 WHEBKS / KFENISNI NBFFFANYVaEA:S oX65 GKS NRIKGA |
and international obligations common to the Member States, the European Convention for the Protection of Human Rights and
Fundamental Freed6a > G KS {2O0Alf / KIFINISNABR FR2LIISR o6& {(KS ! yA2y |IyR 0@
BekKS | 00Saarz2y 41 a LINE LWNPSR QiiZdza K LONR 26081 W{2LIARNS fFEIA I 9 dzNR LIS
led by Altiero Spinelli, in 1984 and by a ParliatagnResolutionn 1989 (de Schutter, 2010, pp24-125).

a
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examples of principlé8l y R F dzNJi K S NJsoiné tadeS, arii/Aticlél of $ed@FREU may contain
020K StSYSyda 27F | Explanatkns relatyigkto tReTChdrtef Buhdarnyedl RGhSQ 6
2007, Article52). This dktinction, which can be explained by the drafting history of the CFREU, and in
particular the opposition of some governments to the inclusion of any sort of justiciable social rights, has
added a considerable element of confusion and controversy to thé (de Witte, 2005, pl160;

Lenaerts, 2012, 899) As the ECJ had already recognised the enforceatiiligrtain social rights prior

to the CFREU, Article 52 cannot be interpreted as generally excluding the justiciability of social rights.
However, thedetermination of whether an article can be considered as an individual right or as mere
principle, will have to be undertaken by the ECdn@erts, 2012, pl00) Some authors suggest that

LINAY OALX Sa O2dzZ R adGAfft 0 SstithtignR faileds tO éct id ac@udi@nceAViiA | 6 f S
those principles when adopting new legislation, in order to guarantee the level of social protection

Ff NBIF Re | OB 3 IS aBedoMIfATRDSt, 8012, p@7-98; Lenaerts, 2012, pg00-401;
Jaaskinen2014, p.1711) Since the entry into force of the Lisbon Treaty, the ECJ has only decided on a

few cases concerning social rights, wherein it referred to the Charter. In these cases, the Court cited
CFREU provisions to support its argumentation for thenmmton of certain social rights already well
SadlroftAaKSR Ay GKS | y-disernDationdf Gafdud grogntjsb& Nhas rog@ K | & Y
RSOARSR 2y (GKS RSUOSNXAYLIGAZ2Y 27F O&INSCarkbst, 20192 GA & A 2
pp. 98-99).

3. Lack of internal monitoring and complaint  mechanisms, unclear

responsibilities
As illustrated in the previous sections, the EU human rights landscape has considerably developed over
the last decade, a process triggered mainly by the AmsterdaanLisbon Treaty reforms and the new
Charter of Fundamental rights. These documents entrusted various institutions and persons with human
rights responsibilities, but none has an overall coordinating function or is ultimately responsible for
& K I LJA y 3s hiinfuSrighas! afenda. The principle reason for this lacuna is the complex division of
competences between the Union and the Member States (Dot®gadt, 2011, p680)°’ While the
¢CNBFGe 2F [Aao2y O2yOSyidNr G§SR Y dzO&oumdThe del Higo ! Qa S
Representative of the Union for Foreign Affairs and Security Policy, therecammarable coordinating
role with regard to internal fundamental rights questiofis.

a) The EU Agency for FundamentalRights (FRA)*”
The lack of an overall human rights competence of the Union, and the fragmentation of responsibilities,
meant that the EU had no human rights monitoring or complaint mechanism for a long; timaither

% Articles 25 (The rights of the elderly), 26 (Integration of persons with disabilities) and 37 (Environmental protection).

67 Cf. alscsuprachapter I11.A.

% 1n the new EC (2012019) the competeces for internal fundamental rights questions (in a large sense) are split between the

First VicePresident/Comissioner for Better Regulation, Interinstitutional Relations, the Rule of Law and the Charter of
Fundamental Rights, the Commissioner for MignatiHome Affairs and Citizenship, the Comissioner for Employment, Social

Affairs, Skills and Labour Mobility, and the Commissioner for Justice, Consumers and Gender Equality.

% On the structure and mandate of the FRA as well as its cooperation with atfesrcies and institutions, S&&RAME report

8.1(sections 3.3.4.7,5.1.1 and case study in Anféx 1¢ KA & aSOlGA2y gAff F20dza w2029 294 K2
internal human rights monitoring is discussed in literature.
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relating to action that was taken by the Unionnor&S Yo SNJ { G §Sad ¢KA&a OFad |
sincerity to live up to the standards it demanded from other states, in particular that adequate
protection of human rights required a system ensuring compliance with agreed norms. Additionally,
although the Etopean Commission was (and still is) responsible for monitoring the compliance of
candidate countries withthe s@ I £ f SR W/ 2 LIS Vtede B SBo/compaidblé @avioting af the

KdzYly NARIKGa LISNF2NXIFIyOS 2F aiGlI86aR2y¥O8YHREE O NB
p. 37). Alston and Weileiin their seminal 1998 study on a genuine EU human rights policy, argued for

GKS aSLINIGA2Y 2F &dzLISNIBA&A2NE YR SESOdzi2NEB Fdzy Oi
Monitoring Agency, with matoring jurisdiction over all human rights in the field of application of

I 2 YYdzy A ( Bton[&Wsiler, 1698, pp676-677). Their idea to transform the European Monitoring

Centre on Racism and Xenophobia, established in 1997, into a human rights ggarary momentum

during the following years and after a lengthy negotiation process, the FRA was established in early 2007
(Regulation (EC) n° 168/2007 establishing a European Union Agency for Fundamental Rights (2007)).

Those who had hoped that the newgency would comprehensively monitor the human rights
O2YLIX AlLYyOS 2F ! yA2y AyadAddzinzya FyR aSYoSNI {dF i
mandate, which was strictly limited to the application of Community law (Regulation (EC) n° 168/2007
establshing a European Union Agency for Fundamental Rights, 2007 8paffdis does not only mean

GKIFIG aSYOoSNI {ilFrGSaqQ FOGAz2ya FINB 2yfte O2@08SNBR WHKS
168/2007 establishing a European Union Agency for Fundam®@ighits, 2007, pard) but ¢ at the

GAYS 2F (KS CwlaSoiexchded actiohsiutdirYite sdalled second and third pillars

(common foreign and security policy, respectively police and judicial cooperation in criminal matters),

which were outs RS / 2YYdzyAte fFgd ¢KS /2YYAaarzyQa 2NRARIA
decision taken simultaneously with the establishment of the Agency), to pursue its activities also with
NBE3II NR (2 G Furepéak EadRissiall, 20D@adldltimaely not followed by the Council.

Since this was one diie most controversial issues during the debates in the Council, the Regulation was
accompanied by a compromise declaration, which stated that the FRA could still operate under areas of
0KS Wi KONR oldiif 2yt & dzLl2y NBIjdzSad &vbn BernstosffA2008, Ay ad A
p.1047).

While Smitht NAdzSR (KFd fAYAGAYy3d (GKS Cw! Qa O02YLISGSyO0Sa
gra | WairAIyAFAOFy(d o0dzi rd&tAaizio dnfedere WishGnd aoinpréhBnsivie A Y A G I i
machinery of the CoE (Smith 2013,3p),* the exclusion of the human rightensitive activities of

police and judicial cooperation in criminal matters remained problematic. As the Treaty of Lisbon
communitisedpolice and judicial cooperation in criminal matters, some authors and Member States

Pwrye O2dzyiNE aSS1AYy3 YSYOSNEKALI 2F GKS 9dzNRLISFHY !''yAzy 069! 0
principles laid down in Article 6(1) of the Treaty on EuropBaion. Relevant criteria were established by the Copenhagen

9dzNR LISIHY [/ 2dzyOAt Ay wmpdpo YR AGNBYyIIGKSYSR o6& (GKS al RNAR 9 dzNE
of institutions guaranteeing democracy, the rule of law, human rigimd respect for and protection of minoriti€€uropean

Council, 1993)

" Similarly: BenoiRohmer (2011, B3). This concern was not unfounded as some aatgrarticularly inside the Co&were

fearful of the competition the new agency could mean foe tBoE as the primary human rights institution in Eergpon

Bogdandy and Bernstorff, 2009,1049. On this isue see more in detaitte Schutter(2008, pp509; 517-522).

31



FRAME Deliverable No. 4.2

I NHdzSR GKIFG | OGA@GAGASE dzy RSNJ GKA&a GAGES 6SNB (Kc
Bogdandy& von Bernstorff, 2009, [d068; Tretter & Muller-Funk, 2010, p110). The Council did,
K26SOSNE 2y0S F3FLAy y20 F2tt2¢6 GKAA GASs 6KSy Al
20132017 Council of the European Union 2@)3the list of thematic areas within which the FRA has to

carry out its tasks, does nondlude police and judicial cooperation in criminal matters. While the

| 2dzy OAt 5SOA&A2Yy aGAff NBFTSNR (G2 WoAlGKAY GKS ao02L
cover all areas under the Treaty on the Functioning of the European Union {tieesl EC Treaty), the

fAad 2F GKSYIFIGAO I NBLFLa SELX AOAGE e SEOf dzRS& 2dzRAOA
O22LNIGA2yE SEOSLII Ay ONRYAYLE YFIGGSNBRQO® bSOSNI
action, such as imigration and integration of migrants, visa and border control and asylum, are listed
FY2y3d G4KS cCcw! Qa GKSYFTGAO FINBlFraeo Ly | RSOfIFNFGAZ2)
Framework, the Council at least agreed that in the context of the review®ftlCw! Q& 2y 3I2Ay 3
GKFEG GAYSZT AlG 662dd R WYoX8 SEFYAYS |yé LINRLRALFITfA T2
might submit to it pursuant to Article 31(2) of the mentioned Regulation, and to consider in that context

the amendment of this Desion as regards the inclusion of police cooperation and judicial cooperation

AY ONAYAYLFf YFGGSNBR Ay GKS fAad 2F GKSYIFGAO I NBI a
concluded in 201% but as the outgoing European Commission did not makg proposals for
amendments to the founding regulation, this discussion will continue during the term of the new
Commission.

¢tKS Cw! Qad YIYyRIFIGS FyR AGa NBftS Ay GKS ! yA2yQa Ay
agencies with a technical adety function. On this account, some authors have compared its functions

to that of national human rights institutions (NHRIs) (Smith, 20134P@2)."® Indeed, the FRA covers

several core functions of NHRIs (cf. Annex to General Assembly Resolution WasiB4i A 2 y I £ Ay a il A
F2N) GKS LINRPY2UGA2Y YR LINRBOISOGA2Y 2F KdzYly NRARIKGaA
reports on relevant human rights issues; to raise awareness about human rights and promote human

rights education; and to cooperatsvith regional and international human rights organisations.

| 26 SOSNE gAGK NBIFINR (2 az2YS 2F (GKSaS FdzyOiarazyax
involvement in the legislative process (only upon request by a Union institution) or itsrcesead

advisory capacity (only in the areas specified by the Multiannual Framework unless if formally
requested) Tretter & MiillerFunk 2010, ppMMMT MMc 0O ® ¢ KS | ISy 0@ Qa Y2yAdz
weakly developed. In accordance with its Founding Regulation, the FRA presents annual reports on
fundamental rights issues covered by its areas of activities and can also issue reports on especially
AYLRNIFYO G2LAOAE AY UKAOK Ad S@rfdad §Sa GKS | yAzy
tKS Cw!3> K26SOSNE OFlyy2i 06S I RRNBERASRA Ide ORYWRJISH X

2Cf. the report of the external evaluation of the European Union Agency for Fuenttal RightsEuropean Commission, 2012)

and the Council conclusions on the evaluation of the European Union Agency for Fundamental Rights adopted at the Justice and

Home Affairs Council meeting or68December 2013 in BrusséSouncil of the European Union, 2013b)

BeKS Cw! Qa C2dzyRAy3I wS3Idzg FiiAzy faz2 NBFSNE (2 GKS toAyOALX Sa
GKS LINRPGSOGAZ2Y YR LINBY2GA2Y 27 K dzdppeintmdt af kndependent expeNsitgithet NA y O A L.
F3Syo0eQa YIyl3aSyYSyid o2FNR 6wS3dzA FGA2y 69/0 yc wmcykuwnnt Sadl
(2007, para20)), indicating a certain similarity of functions.
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comparable to that of national ombudspersons, who can concluddwuman rights violations by state
authorities (von Bogdand§ von Bernstorff, 2009, @051; Toggenburg, 2014, p614). Some of these

& 0 NHzO (i dzNJ ¢ 6SIFH1ySaasSa 6SNB [ faz2 ARSYGAFTFASR | & 202
work. Forexamp S aAS@SNI f adGl {SK2f RSNE | RO yOSR (GKS @ASs
Ay GKS tS3aratliAdsS LINRPOS&aaQ YR (KFIG GKS SEOf dzaa

9 dzNRB LISy Oh G A(EuogearcCorha8sNidn| 2810 G A &S

b) Ensuring internal coherence: How can the human rights

compliance of EU Member States be monitored?
As the FRA only operates in the scope of application of Community law, its analysis of the human rights
situation in Member States is fragmented. With regard he fareas under its mandate, it can examine
specific situations in Member States, publish its findings and indicate critical situations, but it is not
Fdzi K2NRAASR G2 Waay3atsS 2dziQ adalrasSa 2N 02y Of dzZRS G K
(von Bogdandy and von Bernstorff, 2009,1054)/* It can be argued that prospective Member States
have to undergo a human rights screening before joining the EU, which also includes the ratification of
core international human rights instruments and the atlap of national legislation in line with EU
NEIjdZA NBYSyiaod ¢KdzAaZ SEGSNYI f KdzYly NAIKGaciv2YyAld2N
partscW2 dzii a2 dZNOSRQ (2 '!'b FyR /29 (NBlFI{ié& 062RAS& I yRk?2
these rational obligations. Many authors argued, however, that the EU, as a-baked organisation
with fundamental rights forming an integral part of its law, needed to ensure that human rights were
respected in its Member States, even if the areas of conosare exclusive Member States
competences (Alston and Weiler, 19986@0; Greer and Williams, 2009,4¥.3). So far, the specificities
of the division of competences between the Union and the Member States entail that all mechanisms
based on Union law aneecessarily limited by the scope of the application of Union law (Kumin, 2014).
Thus, debates about the need to establish any sort of robust monitoring and/or enforcement
mechanisn have recurred whenever political crises or particularly concerning hunghts violations
have occurred in Member States.

Actions for norcompliance, to which the European Commission can resort if a Member State fails to
O2YLX & GAGK ! yA2y 1 g6 OWAYFNAYIASYSYyd LINRPOSSRAYIAQ
butaNB dzadzl t t &8 O2y-aARONBRON&(GA2D WOHHNE O2YLX SE aAd
violations (Kumin, 2014¥. Another option to respond to serious human rights violations in Member

States would be utilise the mechanism introduced by theafyr of Amsterdam, whereupon the rights of
aSYOSN) {GFrGdSa Oly 0S &adzaALISYRSR Ay OFasS 2F | WaSNJ
ASNR2dza o NBIFOKQ 27F GKS LINA(Véaty bifASstierdSn, Pazy. AricR7 Ay | NI
VM2F GKS ' YSYRSR ¢9)! .Inrddading dch/a prgceduisl RgaisRadeeds@nState

would, however, be extremely difficult both for legal/procedural and political reasons, as necessary

" The FRA would noteven be fortnd @ Ay @2f SR -ANE OFR@WNBD A RS 80 BMa&Runio 102 6 6 ¢ NB
p. 112).

SWith the possibility to put pressure on the Member State concerned and, ultimately, to restrict its membership rights.

Article 256TFEINB F SNETEHRf 2B &S 2 Fdzf FAE Fy 26fA3LGA2Yy dzy RSNI GKS ¢ NB
to isolated and very specific acts of rooampliance with Union law.
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measures to make this provision workable have never begndoced (Greek Williams, 2009, p474;
Kumin, 2014)/

l'Yy20KSN) LJ12aaAofsS adGFrNIAy3I LRAYyG F2N SyKIFIyOAy3a Ayl
NHzZAE S 2F f16Q Ay (GKS 9! d ¢KS&S RSoldSa o68&MEH (NRI-:
number of racist or xenophobic assaults and incidents of hate speech in a number of Member States, as

well as political/constitutional and judicial crises in Hungary, Romania and Bulgaria in 201%/2813.

result, a number of new proposals were hght forward. During the first half of 2013, the Irish
Presidency of the Council launched a series of initiatives, among others a conference on strengthening
fundamental rights, particularly in the justice sector, as well as regarding the fight agaiissh raicd

intolerance (rish Equality Authority et g1.2013). It also initiated an informal &2 O 3INR dzLJ 2 F W
YAYRSRQ aidldSa 2y GKS NuzZ S 2F g gKAOK NBTFESOGS
and indicators for objectively euwsting and measuring the rule of law, as well as the institutional
framework of a possible mechanism in this field. On Irish invitation, the FRA participated actively in this
process and dedicated its own annual symposium, in June 2013, to the promotibe nfle of law in

the European Union (FRA, 2013). At the same time, the EP (European Parliament, DirGroexts

for Internal Policies, 2013), the European Commission and a group of four Member States (Germany, the
Netherlands, Finland and Denmarkpplematised the challenges to the rule of law in some Member

States and presented first ideas of an internal monitoring and compliance mechanism (Kumin, 2014; von
Bogdandy and loannidis, 2014, p. 61). These initiatives follow a broad approach, whict aohsnly
strengthening human rights but also constitutional principles in general, the legality of the justice
deaidsSYy FyR (GKS TFAIKG F3AFAyad O2 NNIHAKevertheless) Wi KA O
fundamental rights are a core component of také proposals and some of the concepts explicitly refer

to reports by regional and international human rights bodies as a basis for indicators, in particular to the

CoE monitoring mechanisms. In fact, it has been underlined by experts andmakeys, m and outside

GKS /29 GKFIG Fye a2Nl 2F WNHzZ S 2F 1 6Q YSOKFYAZ&A
the CoE¥

In conclusions, adopted at the Justice and Home Affairs Council in June 2013, the Council recognised the
importance of respectig the rule of law as a prerequisite for the promotion of human rights and called

2y GKS /2YYA&daAzy WoXe G2 (GF1S F2NBFINR GKS RSol @GS
AKIFLIS 2F | 02ttt 02N 0ABS | YR  Zlsariagihelparticigationr Falk 2 R (i 2
stakeholders and making use of existing mechanisms (Council of the European Unioa). 2013
FRRAGAZYS (GKS 9t OFftfSR 2y GKS /2YYA&aairzy (42 AYY
monitor compliance with the fadamental rights and values of the Union, in an objective manner

" Alston/Weilerhad suggestedn literature a series of institutional arrangements, whichve not be&n followed by policy
makers (Alston & Weiler, 1998, §96).

BC2NJ Y2NB Ay TF2NNI A 2-gebary andi Kigyéstons YaNHzssble Macharfism® e von Bogdandy and
loannidis (2014), Szklanna (2014).

Phy 02y OSLIiA2VaE sXARAMESSIt DA TimEner 2t8l, 2014).

8 szklanna discussed these proposels from a CoE perspstiianna2014).
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(European Parliament, 201#)This includes the setzLJ 2 F | W/ 2 LISy Kl ISy [/ 2Y YA &:
role for the FRA (whose mandateould need to be amended) (ihidpara. 11). Following these
invitations, the Commission presented its proposals in March 2014 (European Commission, 2014). Based
2y Ada O02YLISGSyOSa |a WwW3dad NRALI Yy 2shagelpcess withiBingl A Sa Q>
current legal framework of the Treaties. The maim of this process would thus be to respond quickly

to systemic threats to the rule of law in Member States, before the conditions for activating a procedure
foreseen in Article 7 TBuere met. According to the proposed model, the Commission wouldrfiedte

a thorough assessment if there was a systemic threat to the rule of law in a Member State, based on the
information received from recognised institutions, such as the FRA and CoE bodies. If the Commission
concluded on the existence of such a threatwould enter into a dialogue with the Member State
concerned and could issue, in a second stage, a recommendation, which would also set a time limit for
a2t @Ay3 GKS AYRAOFGSR LINRPofSYad Ly | GKANR adsSL:
follow-up to the recommendation issued and, only if there was no satisfactory falpwithin the time

limit set, would it assess the possibility of activating the procedures set out in Article 7 TEU. As logical as

the proposed mechanism seems in principlee throposed definition of the rule of law a non

exhaustive list of principles derived from case law of B@&Jthe ECtHR and CoE documentemains

vague and it is thus also unclear what would trigger the start of the mechanism. This could reinforce the

fear of some Member States that such a mechanism would be unfairly applied and could therefore

entail their rejection of the proposal. In addition, the actions to be taken are very soft, and also leave a

lot of discretion to the Commission and the Memb®gtates on how to address (and remedy) the

situation of concern. At the time of writing this report, the Council had not formally follewdn this

EC communicationHowever, it adopted conclusions on ensuring respect for the rule ofdawl6

December 204, in which it decided to establish an annual dialogue between all Member States on the

Rule of LawCouncil of the European Unipp014).

4, Conclusions
alyed STF2NIa KIFI@PS 6SSy dzyRSNIF{SYy Rd2NAy3I GKS 1 a
human righs in practice, but the legal framework for the protection of fundamental rights in the Union
remains fragmented. The failure of the Constitution for Europe and the following lengthy discussions to
reach an agreement on a treaty reform have watered down egmogressive ideas (such as the
incorporation of the Charter directly into the treaty) and reinforced the hesitation among governments
to entrust the Union with further substantial competences. As a result, the Union enjoys only limited
competences withegard to the promotion and protection dfindamentalrights and there is no person
or institution which coordinates the various responsibilities. Despite a humber of harmonised social
standards in secondary law (particularly labour law standards), theegtion of social rights still does
y20 KIF@S GKS alyYS @lFtdzsS Ay GKS ! yA2yQa LINAYIF NE fI
economic freedoms. This is illustrated by the marginal role the ESC plays as both source and point of
reference forfundamental rights interpretation. Furthermore, the unfortunate distinction between
rights and principles in th€FREUwithout clear definitions, has added an element of confusion to the

8 The resolutionrefers to the EP study on this issue cited aboker¢pean Parliament, Directorateeneral for Internal
Policies, 2013)
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text and left room for ang inadequatec interpretation that sociakights, as such, are not justiciable
undertheCFREW ! & Ay GKS OIF&asS 2F (GKS /293 (KA&a wazO0Al f
to the indivisibility of all human rights it particularly stresses in external action.

The lack of EU internal midoring and complaint mechanisms, as well as unclear responsibilities for
ensuring coherence, are regularly mentionedhe literature Surprisingly, however, there exist few in

depth analyses on these issues and few authors have suggested possible todfiethis void. As long

as the EU has not acceded to the EGHid the process leading towards accession is likely to last

longer following theECQ & h LINY @ the/ EUnI lack any external control mechanism which is

easily accessible to Uniaitizens. To fill internal monitoring and compliance gaps, it will be necessary to
NBFfSOG TFAdNIKSNI 2y (GKS Cw! Qa YIFIYyRFIGSE GF1Ay3 Ay
evaluation in 2013. Particular attention should be paid to the extensiorKddt Cw! Qa YI yRI (S
justice and home affairs matters, but also a possible role of the Agency in an internal human rights
Y2YAG2NRY3I YSOKIFIYyAaYd 2AGK NBIAFNR G2 SyadNAy3d GK
rights and the rule of law, a first pposal drafted by the European Commission is now on the table. An

in-depth discussion could probably solve the weaknesses of this progdsaparticular the missing
criteriacodzi AG @Aff RSLISYR 2y (GKS [/ 2dzy OAdp@tzall Sofar,YA G YSyY
Member States show little interest in giving the Union a role in assessing their national fundamental

rights compliance.
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lll.  Legal analysis of selected case law by the CJEU, the ECtHR and the
ECSR

A. Introduction
The legal literature review (chapter Il) and the analysis of the reports on the Universal Periodic Review
(UPR) of European Union (EU) Member States (chapter highlight a number of gaps,
tensions/contradictios and challenges in EU and national laws concerning the realisation of human
rights.

In two areas, particular systemic deficits became evident: (a) asylum and migration law, in particular
regarding the rights of migrant childreand (b) the secondary I® of certain social, economic and
cultural rights in EU law and possible tensions of these rights with the four fundamental (economic)
freedoms. As this report cannot look into the entire case law dealing with fundamental rights
implications of Union lawthis chapter limits itself to case law of the Court of Justice (ECJ) and the
European Court of Human Rights (ECtHR) as well as decisions of the European Committee of Social
Rights (ECSR) in these two areas and analyses the legal obstacles to effectimgighta protection.

This analysis is guided by the following questions: (1) What are the differences between the human
rights guarantees of the EU, the Council of Europe (CoE) and both of their Member States in these areas,

and what is the relationship/hierarchy between thoserms? (2) How do differences between the

human rights frameworks affect the interpretation and legal balancing of&@dthe ECtHR and the

9/ {wK 0600 52Sa (GKS OFrasS ft+te¢g LRAYG G aLISOAFAO fS13
couldthose gaps be closed by European law?

B. EU migration and asylum law Zz basic principles, possible human

rights gaps, contradictions, tensions, and interactions
FRAMERgort D11.1KI & O2 YLINBKSyaA @St & YI LIWSR -daMed ar@aloa I 4
freedom, security and justice, including EU migration and asylum(Eagstrom and Heikkila, 2014)
Thus only the most important instruments and basic principleslbhigration and asylum law will be
recalled here. The following sections will further explore the possible human rights gaps, contradictions
YR (Syaizya 2F GKS 9! Qa tS3rf FTNIYSg2N]l I & 4Stf
law, CoEramework, national laws of the Member States of both organisations) based on case law by
the European Court&€CJECtHR) as well as decisions by the ECSR.

The EU Member States began to cooperate on the issue of immigration, outside the legal framework of
the European Community, in the 1980s. The Schengen process, started by a group of Member States in

Yl GKEFNXRYF | Ndzaf SNJ A& | NBaSENDKSNI Fd GKS WidzYky wAaIkGa Ay
Boltzmann Instiite of Human Rightdarin Lukas is a senior researcher and head of team at the Ludwig Boltzmann Institute of

Human Rights. Since January 2011, she is a member of the European Committee of Social Rights of the Council of Europe. She is
also a member of thERAME Steering Committee and cluster leader of Cluster | (work packages 2, 3, 4).
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1985%*F aimed at the abolishment of internal border controls by the Member States. This process went

hand in hand with a common system of integrated extétmarder controls, the harmonisation of visa

policies and rules for the allocation of the responsibility of processing asylum applications. Common

rules on criminal justice and police cooperation supported the system, thus complementing the
WwO2YLISYySDdiemNEe aYSI 4dz2NBaQ F2N GKS o2t AGA2y 2F Ayl
¢NBFrGe 2F alladNAOKG AY wmMdpdH FRRSR | LIAEEIFN 2F )
P FFEANBQ OWOIKANR LIATEFNDO duhberiok @mpgténdes tegaifigyvisad (i NHzO i
jdzSatAaz2yas ftft20FGSR (2 GKS /2YYdzyAideé OWFANRG LI
AY F ySg SNI 2F 02YY2y 9dz2NPLSIFYy YAINIGAZ2Y YR | &¢
immigratiofy | yR 20KSNJ L2t AOASAE NBfIFIGSR (2 FNBES Y20SY¢
SaldlrofAaKAYyd (KS 9OmNFRSHKIAAZ2 WKE&y WOB ¥ Y dz¢ a-AalleNh & I (A 2
third pillar ¢ paved the way for a common policy of the Commuimtyhe field of immigration, asylum

and border control. On this new legal basis, the Community engaged in intense legislative activity
regarding various aspects of @migration and asylum over the following decade. Although the
competences under TitleUll ot F §SNY ¢AGES L+x0 2F GKS ¢9/ INB o
legislative activity over the last fifteen years has been on migration control, while few common
standards on immigration and residefiter on the rights of migranfs have been dveloped. Some of

the directives and regulations adopted in this period will be dealt with in the following sections.

It is important to note though, that Denmark, Ireland and the United Kingdom are only partly bound by
the Justice and Home Affairs (JH&Jjuis as protocols to the Treaty of Amsterdam and the Treaty of
[ Ad062y 3INI RUzZIAIONIRY RN WR2IIH KSaS adliSao

The Treaty of Lisbon entered into force on 1 December 2009, bringing about the most recent
fundamental change in the legal drO G dzZNB 2 F GKS | yA2y Qa AYYAINI GAZ2Y
AYO2NL1IR2 NI G§SR (GKS LINBOA2dza WIKANR LRATEIFIND Ayid2 GK
became the new Treaty on the Functioning of the European Union (TFEU). In this svayre#ty

reunited the basic rules governing cooperation in JHA under one title. More importantly, following the
¢CNBIFGeQa SYidNR AyiG2z2z TFT2NOSI (égSlat® caBriidg legal migkatith A | Y Sy
and most criminal law and policing eures. Furthermore, th&Chas jurisdiction over all matters,

except for policing and criminal law and transitional rules forpre 80 2y WU KANR LA f f | N
pp. 42np v ® 5SALIAGS GKS FdzZ f WO2YYdzy Al howkeverd siikdty Q 2 F

B The Schengen Agreement, adopted in 1985, was followed by the Convention implementing the Schengen Agreement in 1990,

as well as a number of further implementing measuresrahe years.

¥l SarattiA@gsS HOGAZya Ay @ER34 S SRNIHIZAJ RNERidehty &dn@sbly theypagy K A 3 K

¢ SNY wSaARSyida 5ANBOGAGS 6wnnokmndpk9/ | a | YSYRSR Qw&ithsANBOGAQ
the exception of family reunification (Family Reunification Diwe;t2003/86/EL

& While e.g. Council Directive 2004/81/EC aims at providing protection to victims of trafficking in human beings, Council
5ANBOGA DS HnndkpH K)o piovbes cgr@iil énlgyinensbrigMsBddriieuiSnilgrant workers but is more

aimed at deterring and sanctioning the employers of irregularly staying-tuitohtry nationals.

% For detals see e.g. Peers (2011, [i3-88).
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f dZRSR Ay (GKS 9dzNRBLISIYy !yAzy 1 3Sy0eé F2NJ CdzyRIl YS
frdGdSNRa ¥2dzyRAy3 NB3IdA I GA2y P

N

By virtue of Article 6(1) of the TEU, the Treaty of Lisbon also raised the legal value of the Charter of
Fundamental Rights of the European Union (CFREU) to the level of the treaties. The CFREU has thus
0S02YS | @GSNAGFIo6tS wO2yaltAGdziAz2ylf tF@8SNR (G2 BKAC
the Member States when implementing Union law) havéwe up.

In addition to the CFREU, the European Convention on Human Rights (ECHR) and the European Social
Charter (ESC), also set human rights standards that European immigration and asylum law has to comply
with. While the EU has not acceded to any loége instruments (yeff all of its Member States are

parties to these instruments and are therefore bound by them when implementing E€} Based on
individual applications, the ECtHR has developed a rich jurisprudence on legitimate and forbidden
inferences with individual human rights in the area of asylum and migration. This report cannot cover all
aspects of this jurisprudence but will focus on those questions having the strongest connection to Union
law.

The provisions of the ESC are particularlydmpli I y i 6 KSy AdG 02YSa (2 YAINI
rights as workers or their access to public servitémwever, loth the original 1961 Charter and the

Revised ESkave a certain anomaly regarding their scope of applicattmmpared to other human

rights treaties: bothspecify in their appendices that foreigners are only covered by the scope of the
enshrined rights if they are nationals of other Contracting Parties and lawfully resident or working
regularly within the territory of the Contracting Partgncerned. This does not prejudice the extension

of rights to other persons thougl..  aSR 2y GKA& W2LISyAy3a Ofl dzaSQ Ay
purpose of the ESC, the ECSR has stated that the scope of persons protected by the ESC had to be
interpreted in the light of the social rights at stake. Therefore, rights of fundamental importance to an
individual, for instance, connected to the rights to life and dignity (such as access to emergency health

care) should be extended to all persons within thesdiction of a Contracting PartyWhile at first

glance the wording of the appendices does not cawarh arinterpretation, any other conclusion would

0S i 2RRA gAGK GKS /2Yy0OUNIOGAY3I tIFNIASAQ @ntdRAAGAD

87 Cf. chapter Il of this report.

By NIAOES ¢ oMU ¢9!3 a FYSYRSR o6& (GKS ¢NBLdGe 2F [Aao2ys F2NB.
% please note that Greece and the UK have not ratified Protocol No.4 to the ECHR, while GermidathéHands and the UK

have not ratified Protocol No. 7 (according to information provided by the Council of Europe on
http://conventions.coe.int/Treaty/Commun/ListeibleauCourt.asp?CL=ENG&MAx&essed 26 November 2014). Regarding

the ESC, all Member States are either parties to the original (1961) Charter or to the revised Charter (1996) but Contracting

Parties can decide if they consider themselves bound by a nuoflaeticles (cf. Part Il ESC).

Psee Appendix to thESC. The appendices are an integral part of the two treaties and specify certain additions and exceptions.

! This was decided for the first time International Federation of Human Rights Leaguesande (Complaint No. 14/2003,

para. 300 HO @ { SS It az2 ( Kéfende/fdr Ghidien NrhatioRay W BFeBEIM /2 YLI | Ayl{i b2d cdkHAM
restriction of the personal scope included in the Appendix should not be read in such a way gsite flereigners coming

within the category of unlawfully present migrants of the protection of the most basic rights enshrined in the Charter or to

impair their fundamental rights such as the right to life or to physical integrity or the right to hurdayf di i & dQ O LI NI & Hy
cases will be dealt with in more detail below.
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3, as well as with the nature of the ESC as a human rights treaty. In a number of collective coffiplaints
GKAOK ¢gAft 0SS lFylrfeaSR Ay GKAAa NBLRZNISEZ G4KS 9/ {w |
rights under the ESC, even if the persooscerned were not nationals of other Contracting Parties.

1. AEA O$OAI ET OUOOAI 8 AT A EOO EiI Bl EAAOET T «

asylum-seekers in the EU
Council Regulation (EC) No 343/2003 of 18 February 2003 (Dublin 1l Regulation), recast by Regulation
(EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 (Dublin i
Regulationf? establishes a method for determining the Member State responsible for the examination
of an application for international protectiotf.If none of the RegulaA 2 y Q& 2 G KSNJ ONA G SN&A |
the case of minors or families, see Dublin Il Regulation, Chapter Ill, ArtitdesDaiblin Il Regulation,
Chapter llI, Articles-I5), it is then the responsibility of the Member State whose territory the person
first entered to examinghe application for international protection. The intention of this Regulation
was to avoid the filing of multiple applications in various EU Member States and, on the other hand, to
avoid no Member State accepting responsibility the examination of an asylum application (Mallia,
2011, p. 115). What seems to be a set of clear criteria in theory often turns out to be difficult to
determine in practice, as asyluseekersl NB& y2i ySOSaal NAfée NBIAAGSNBR
Regd I (°%i# §i€country where they first enter. This preliminary process of determimmich
Member Stateis responsible can leave asyluseekers in a situation of uncertainty for several weeks
and can also run counter to the obligation to decide onltheJLJ A OF GA 2y F2NJ I aéf dzy v
as prescribed by the Asylum Procedures Directive (cf. Article 3%’ (®))additor (G KS WF 2 NX I f 2
LIN2E OSRdzZNE NA &A1& RAANBIAFNRAYI GKS aetdzy aSS{TSNEQ
has two inherent weaknesses: first, the entire Common Europ@aglum System, builds on the
assumption that all Member States have asylum proceduresglaata minimum requiremerg respect
human rights and the principle abnrefoulement(Cf. RegulationHU) No 604/2013, recital 3). Reports
from a number of international (including CoE) bodies and NGOs published in recent years, evidenced,
however, that it was no longer legitimate to uphold this assumptfoh.5 02 y R (i K-8iteld A NA G S

9 please note that contrary to the mandatory state reporting procedure, the acceptance of the collective complaint procedure

is optional for Contracting Parties (cf. Par IV ArticleSD Bf the revised ESC). As of November 2014 only 12 EU Member States
(Belgium, Croatia, Cyprus, Czech Republic, Finland, France, Greece, Ireland, Italy, the Netherlands, Portugal, Swetiksn) are pa

to the Additional Protocol to the European Social Charferoviding for a System of Collective Complaints (cf.
http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=158&CM=&DF=&ClacEdiSed 26 November 2014)

9 Regulation (EU) N604/2013 entered into force on 19 July 2013. Some of the case law anaylsed here is, however, still based

on Council Regulation (EC) No 343/2003.

ULy VyAzy £83Ft GSNNMAY2f23& WAYGSNYL (A pretdction. LINR § SOG A2y Q | LILIK A
% The case of unaccompanied minors can be seen as a positive example, where an initial gap in the Dublin || Regulation has

been filled by ways of jurisprudential interpretatioMA and Others v Secretary of State for the Home Departn2oi3),

g KAOK KIF& &adzaSldsSyidte SR (G2 + Ot FNAFAOFIGAZ2Y O0AYy (KS &aSyas
®The ErodacRegulation establishes a central EU asylum fingerprint database: each Member State has to take the fingerprints

of evely applicant for asylum of at least 14 years of age promptly and has to transmit the data to the Central Unit. The
Regulation was adopted specifically to assist in determining the Member State responsible for examining an application for

asylum accordingtd KS W5 dzof Ay & RegilBion@rticke®@®p 9 dzZNB RI O

" The ECJ has underlined in its case law (cf. H. I. D. and B. A. v Refugee Applications Commissioner and Others, 2013) the
WAYLRNIIFYyOS 2F SELSRASYyOe Ay LOMEMOpdgieénty.d | aefdzy | LILX AOIGAZYyaQ
% The judgement in thé/1.S.Scase provides a comprehensive collection of the most important remantgerningGreece until

2011. For a more recent description of the situation (also in other countries) see e.g. European Commiitted*ferention of
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puts the buden of dealing with the bulk of applications for international protection on the Member

States with external borders, in particular the Mediterranean countries. Their frequently poor reception

and asylum systems have proven to be incapable of dealingthétlarge number of incoming asylum

seekers, leading to a disrespect of asyfan$ ST SNAQ o6 aA0 NARIKGEAX a NBC
judgements of European courts.

In a landmark judgmentyl.S.S. v. Belgium and Greettes ECtHR found such severe deficienaiethe

Greek asylum system that they amounted to violations of Article 3 ECHR, the prohibition of torture and
inhuman or degrading treatment or punishment. It noted that the systematic placement of asylum
seekers in detention was a widespread practic&nmeece and that the circumstances under which the
applicant in the case at issue was held in detention constituted degrading treatrimeatidition the
remarkedthat after being transferred back from Belgium, the applicant was practically left to livieeon t

streets with no assistance by the Greek authorities. He thus had no food and no access to sanitary
facilities and lived in constant fear of being attacked and robpedsituation in which many asylum

seekers in Greece appear to find themselves, asB6&HR noted\.S.S. v. Belgium and Gree2611,

paras. 22&234; 238; 255). It therefore also found a violation of Article 3 ECHR with regard to the
FLILX A O yiQa f A AR SO 20y RiAl (wACRay 82 gAYy CONRSEI I dR | f 42 NB T
in the Greek asylum system: according to Claytha, ECtHR had, at the time bf.S.$ @gplication,

more than 960 cases before it relating to the Dublin (Il) Regulation, many of them concerning Greece
(Clayton, 2011, p. 760). The recent cédeK. v. Gree which takes thev.S.Sjudgment as a point of

reference, shows thawhile there have been some improvements, the detention of and living conditions

for asylumseekers in Greece remain problematic. In its reasoning in this case, the ECtHR pointed to the

very core of the problem, lying in the malfunctioning of the Greek asylum system, where applications or
appeals proceeded very slowly and made it difficult for asylum seekers to follow their cases. Referring to
GKS LWL AOFyiQa (RERYyAKIOZYyRAVIARYRBRIOKKNS Oazdy OSHA YA Y |
couldkKl #S SYyRSR (KS aAridzr A2y A KLKOKGréegR0LM H&a. 61°3L3 A O y
The ECtHR thus suggested that if Greece improved its asylum system it would autoynatittade the

number of persons dependent on its assistance, as applicants would receive a quicker decision about
their status.

Severe deficiencies in the handling of asylum applications, including long procedures and the long
detention of asylum seekers poor conditions are, however, not limited to Greece. The ECtHR has also
found violations of Articles 3 and 5 ECHR, linked to a malfunctioning of the respective asylum systems, in
a number of other cases in recent yeAtseven if the number of cases sugtgethat these deficiencies

Torture and Inhuman or Degrading Treatment or Punishment (2012), Amnesty International (2012), Report of the Special
Rapporteur on the human rights of migrants, Frangois Crép2ais).

% The violation of Article 3 by Greebecause of tk applicants living conditions éiscussedn more detail below (cf. section

111.B.2).

100 At the time of writing, this judgement was only available in Frefitle NI yaf F GA2y A& G(KS | dziK2NDRa 2,
readsasW O @O 8 f I {/Q2INDIADNBENVOS FWzS &Sdzx dzy SEFYSYy RAfAISYyid RS ft I
dzy GSNX¥S t € aAddz (Ageyse tRouvg ancofelpiprSeimeqiR SAIdZAHQ § Bl MENEYdzAS H A MM O Q
197 5ee e.gSuso Musa v. Malté2013) 42337/12European Court dflumanRights) andiden Ahmed v. Malté2013) 55352/12

or the recent Grand Chamber judgment in the ciseakhel v. Switzerlardescribed below.
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might not be as systemic as in Greé®The dysfunction of the asylum system in some Member States

has serious repercussions on the common European asylum system as a whole, as other Member States
cannot rely on the presumptiorhtit persons transferred can expect a fair asylum procedure in these
countries.

Already in an admissibility decision taken in 2000, the ECtHR reminded EU Member States that any
international agreement that they make does not absolve them from their redpiities under the
ECHR. Even though it did not conclude on a violation in the case at issue, it underlined that the United
Kingdom could not automatically rely on the procedures established by the (then) Dublin Convention,
but had to examine in each caffethe expulsion of an asyluseeker to another Member State would
violate the ECHRT(Il. v. United Kingdoy2000). This approach follows the logic of an international
human rights treaty but is contradictory to the principle of mutual trust in EU lawvbich dso the
W5dzo f Ay & & Bhé BCHHR, nkv@rthdedsinfiried this approach in the later decisihR.S. v.

the United Kingdomalthough; based on the available information at that timgit did not find a
violation due to the transfer of th@pplicant to GreeceK(R.S. v. the United Kingdpo&008).In 2011
however, the ECtHR ruled in th&S.Sjudgmentthat Belgium had violated its obligations under Article

3 ECHR by transferring the applicant to Greece. It argued that since the adoptithre &f.R.S.
judgement, numerous reports about the dramatic deterioration of the conditions for asgkmkers

and the de facto collapse of the asylum system in Greece had been published. The Belgian authorities
must have therefore been aware of the genes#lation for asylurrseekers in Greece. By transferring

the applicant to Greece, both knowing that he had no guarantee that his asylum application would be
duly examined and that he would be exposed to detention and living conditions that amounted to
degrading treatment, Belgium thus violated th@nrefoulementprinciple of Article 3 ECHRIS.S. v.
Belgium and Greec011, paras. 34858; 366367) In addition, the ECtHR also found a violation of
Article 13, in conjunction with Article 3, as the applichad no effective remedy against the expulsion
order M.S.S. v. Belgium and Gree2@l11, paras. 38597)

hyte | 02dzL S 2F Y2y iKa | FiMNIcis& heEOMNSo ytaked,/inkhe Y0 S NI &
preliminary ruling on two joined cases, tidember States could not rely on a conclusie only on a

rebuttable LINB a dzY LJGA 2y GKFG GKS aSYoSNJ {{FGS NBaLRyaao
observed the fundamental rights guaranteed bjion law If a Member State must be aware of
systemicdeficiencies of the asylum procedure and the reception arrangements in another Member

State, a transfer could amount to inhuman or degrading treatment, violating Article 4 of the Charter

(which is identical to Article 3 ECHR) §. (11/10) v Secretargf Statefor the Home Department and

M. E. and Others {(€93/10) v Refugee Applications Commissioner and Minister for Justice, Equality and

Law Reform2011, para. 123)

In the recently decided cas&arakhel v. Switzerlandhe Grand Chamber of the ECtHRffirmed the
[ 2y GNF OGAY3I tIFNOIASEQ 26t A3LGA2y G2 OFNBTFdZfte SEIY

e kS 9/ G1 wQa DNI y Rnitd jedgment $ thke casFarakhelv2 Swlz&landii K NB 3+ NR althoRghL G | f &8 W
that situation is not comparable to the situation in Greece which the Court examined in M®.8.96 Q 6 OF & LJ NJ I NI LIK
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would constitute a violation of Article 3 ECHR. This is particularly significant as the ECtHR had previously
denied the existence of symnic failures concerning the treatment of asyhseekers in Italy®® In the

case at issue, the ECtHR considered, however, that in view of the current reception arrangements for
asylumseekers in ltaly, transferring the applicants (an Afghan couple and sheichildren) to Italy,

without having first obtained individual guarantees from the Italian authorities, would violate Article 3.
Such individual guarantees needed to include assurances that the applicants would be taken care of in a
manner adapted to th age of the children and that the family could stay togeth®&arékhel v.
Switzerland 2014, para. 122f* States can therefore not rely on an abstract assumption or general
assurance that human rights will be respected by another Member State; nor camdlyeon previous

case law that did not find systemic deficiencies of the asylum system in the state concerned. As every
LISNE2Y Q& OANDdzyaidl yO0Sa YAIKG 0 S-setkarF i SthB MdimbBer I Yy R
States might have changed, each cdmes to be examined on an individual basis. This precludes
standardised procedures, which leave no room for individual enquiries.

l'a 6S KIFI@S | ftNBFRe aSSy I o Zasdkielcoitfadicts, howgveny @& 2 dzNA
principle of mutual trust in the legal, administrative and judicial systems of other Member States, which

Aa y20 2yteé GUKS YIFIAYy olaira 2F (GKS W5dzmoftAy aeaisSy
M.S.S. v Belgium and é&cethe ECtHRound a violation by Belgium on the basis that the authorities

must have known that the asylum system in Greece was deficient (an argument the ECJ follbiwEd in

and M. E. and Otherssee above)Tarakhelgoes a step further. The ECtHRedmot assume that the

Swiss authorities must have known that Italy was unable to provide adequate protection for asylum
seeking families but they would have needed to examine if adequate protection would be provided in

the concrete case of the applicantsNHdz- 6 f @ (KA & YSlIya I WNBOSNERIE 27F
FNRY WofAYRQ GNMzZAG G2 F WLISEAYAYEFNE YAAGNHZAGQ AY

In response to t8 9/ | wQa& jurispylidence the/fedast Dublin Regulation provides dor

subsidiary competence if the transfer to a Member State originally designated as responsible is
AYLR2AaaAofS RdzS (G2 WadomadlyidAlrf 3AINRdzyRa F2NJ 0Sf A
procedure and in the reception conditions for applicants hiattMember State, resulting in a risk of

inhuman or degrading treatment within the meaning of Article 4 of the Charter of Fundamental Rights

2F (KS 9dz2NRPLISIY ! YyA2YyQ 05dzf Ay LLL wS3dZ FGA2Y S Hn
not incluce a mandatory procedure to examine the situation the person concerned can expect in the
WaSYOoSNI {(F(S NBaLRyaArAofSQ (2 6KAOK KSkaK$S aKz2dzZ R

In acknowledging the serious problems a large influx of asylum seekers can cause for the asylam syste
2T aSYoSNI {iGlFriGdSax G4KS NBOFal 5dzofAy wS3dzZ FdAz2zy | f
central role for the new European Asylum Support Office (EASO), headquartered in®alshould

193 cf, e.gHalimi v. Austria and Italf2012),Abubeker v. Austria and Ita(2013),SamsanMohammed Husseiand othersv.

the Netherlands and Ital§2013)

1% The ECtHR referred, among others, to Article 6 of the Dublin Ill Regulation, which statésitiat KS 6 Sad Ay G SN
shall be a primary consideration for Member States with repeci 2 | f £ LINRE OSRdzNBa LJNRaHeRSR 7T
Switzerland 2014, para. 35).

1% The agency was established by Regulation (EU) 439/2010 of the European Parliament and the Council.
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alert the EU if there is a concern that the functigrd 2 F G KS W5dzof Ay aeaid

LI NI A Odzf  NJ LINBa&ddz2NE 2y>X | YRKk2NJ RSTFAOASYyOASa Ay:
(Dublin Il Regulation, 2013, Article 3%lowever, this provisio® yf &8 F2NXasSsSa v

dzy RSNIF {Sy a I O2yaSljdsSy0S 2F a4dzOK WSINIe& gl NYAY
GKS aSYoSNI {GF3GS O2yOSNYySRI o6KAOK ©mdespenseft& R 2
increasing numbers of persons seeking protection in Eurommily 2015 and the loss of hundreds of

lives of those who tried to reach Europe on dangerous routes via the Mediterranean, the European

/| 2YYA&daArzy AaddzsSR | W9dzNRBLISIFY ! 3SyRI F2NJ aA3dNI Az
among others, a tmporary distribution scheme taelieve local reception and processing facilities.
.FaSR 2y | WNIHCR &akebiditod atzibuni ofiterid SuehQas GDP, size of population,

unemployment rate and past numbers of asylum seekers and of resettledeegugersons in need of

protection shouldbe (rd RA A G NAR O dzG SR FY2y3 aSYoSNI {iGliGSa (2 Sya
(European Commission, 2015, p. 4). However, at the time of wyrttiegCouncil could only agree on the

J2Ft 2F | Ykic&iohdr mlbchiBn oveytRo years from the frontline Member States Italy

YR DNBSOS G2 20GKSNJ aSYoSN) {dFdSa 2F nnonnn LISNE
could not agree a concrete redistribution key (Council of the European Urfd5).2Furthermore, the

| 2dzy OAf Kl a &aiNBaasSR GKS SEOSLIiAzylfAate 2F &dzOK |
GKFG GKS 9! WySSRwWSRB8 | LISNXYIFIySyld aeaidisSy F2N akl N
and asylum seekers among MeBitNI { GF G SaQ 09 dzNRLISIY [/ 2YYAA&AA2Y I H7S
9! Qa AyaltAlddziaAzya SFF2NIla (G2 NBYAYR aSYOSNI {dlFiGSa
to support them in improving their asylum systems, the central weakness of the cormasytum system

thus remains unchanged for the time being. The unequal sharing of responsibilities puts considerable
pressure on the reception and asylum systems of the Member States with external borders, bearing a

high risk of violating basic rights ofake persons looking for protection in Europe.

2. Access to basic services for asylum seekers and migrants, in particular

migrant children
Access to basic services such as housing, healthcare, education and livelihood support is often difficult
for migrants®” and asylum seekers present on the territory of Member States. While the Reception
(Conditions) Directive (2003/9/EC) establishes minimum standards for the access to certain services for
asylum seekers (e.g. education, vocational training, healthcare), laasshows that asylum seekers
often face difficulties in accessing these services. Unaccompanied minors are in a particularly difficult
situation as they might be more dependent on certain services (especially education and vocational
training) but mightneed assistance from legal representatives to know about their rights and how to
access them. Irregular migrants are frequently in an even more vulnerable position, as national laws

1% 1 its initial proposal for the recast DubmS 3 dzf | GA2y s G(KS 9/ KIFR adzZA3SadsSR G2 AyidN

adALISyarzy 2F 5dzfAy GNFyaFSNEQ AYy | WLI NIAOdzZ I NI & dzZNBSYyd a.
{1 68048 NBOSLIiAz2y OF LI Gk GomBudnities,/2@08; Bectind WIRbyit this Broposkl 8id rodfindpits iy

into the final Regulation.

197 This section only includes @akaw concerning third countmyationals(i.e. not EU citizens exercising their right to freedom of

movement) and exclude§ K2 8S K2 SNV TANBRARYYVA§A Ay (KS @nShtdliflere®@¥ 5ANBOI
LINPGSOUAZ2Y - i SMISTNESFRASWI 29 3aSS 0St2¢6 aSOGA2Y LLLO/ dPHDO P
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considerably limit their access to basic services and even where accpssvided they might be

hesitant to make use of services out of fear of being detected by the authotifigghile the ECtHR
acknowledged in the casPonomaryovi v. Bulgarithat states could legitimately curtail irregular
YAINI yiaQ I OO Ssi(RonoingryoliJdzBulgari@01%, Paiddzd4)) i€ also recognised, in its

OrasS t+g o0AYyOftdRAY3a Ay GKS OFrasS Fd AaadsSozx GKFG
a particular situation could be attributed more weight.

The following pragraphs will highlight the problems identified in case law, with the help of exemplary
cases concerning access to housing, healthcare and education for asstkers and (irregular)
migrants. It will cover, however, only legal obstacles (i.e. if natitawas exclude the access to basic
services for certain groups of migrants or asyseekers) and does not deal with possible practical
obstacles to access services, or cases were services are withheld for discriminatory reasons.

a) Right to adequate housing
Regarding the access to adequate housing, bothB@dind the ECtHR, as well as the ECSR, have heard
cases during the last years which have made obvious the obstacles of asylum seekers and (in particular,
irregular) migrants in accessing this right andéalarified the minimum standards that Member States
have to fulfil. The Reception Conditions Directive provides that Member States have to provide
minimum livelihood subsistence to asyltsaekers as long as they are allowed to remain on the territory
(Article 3 (1)). Thé&eChas clarified that this means that Member States have to provide eithkinith
support or financial allowances or vouchers to asylum seekers from the moment the application for
asylum is filedRederaal agentschap voor de opvang @aielzoekers v Selver Saciri and oth26d 4).
When it intends to transfer the person concerned to another Member State, according to the Dublin
Regulation, it has to provide such support until the person is effectively transfe@iethfle et Groupe
ROQANNIGA2Y SiG RS a2dziASy RSa AYYAINEZdescChlecfivitéds 0 @ a .
OSNNRG2NRIFf Sa&, 2@1). IflR Menib& Btateyoptd tN.praviliefigancial allowances instead of
in-kind support, these have to meet the sidards foreseen by the Reception Conditions Directive, in
LI NOAOdzf I NJ Wi adlyRFNR 2F fAQAYy3 | RSIdzr S F2N (K
ddzoaAaidSyoSQ o6/ 2dzyOAf 5ANBOGAGDS Hnnok gpkubtbfihe! NI A Of
Fft26lyOSa Kla (2 0S WadzZFFAOASYyG (2 Syadz2NB | RA 3y
FLILJX AOFyda FyR OFLIofS 2F SyadaNAy3I GKSANI adzmairais
amount must also be sufficient tolav the housing of minor children together with their parents as the
best interests of the child shall be a primary consideration of the implementation of the Reception
Conditions Direction, according to its Article 18 (1).

In the two cases at issue, tlieCteferred to Article 1 of the CFREWo which the Reception Conditions

Directive itself also refers (Council Directive 2003/9/EC, recitgl &)d argued that the respect and
LINPGSOGAZ2Y 2F KdzYly RAIYyAGE WLIND At azh$ocRdEmparayS | & & f
LISNA 2R 2R FINKS N GSOGA2Yy 2F GKS YAYAY@rfaddel I Yy Rl NF
DNRdzZLJS RQAYF2NXIGA2Y SG RS &2dziASy RSa-marYo¥sh ANS &

1% Eor detailson these issues see e.g. European Union Agency for Fundamental ®R@hts); European Union Agency for

Fundamental Rights (2011b)
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Collectivités territoriae Sa SG RS , 20@A, Yarah 36)] This Bigrpretation reinforces the
SANBOGADGSQa IAY (2 KIFIN¥Y2yAasS NBOSLIAz2zy ail yRINRa
ultimately courts) to determine the necessary level of subsistence acgptdithe housing situation in

the state concerned. Only indirectly but not less importantly, it therefore underlined that these
minimum standards are so important for human dignity that Member States have to fulfil them,
notwithstanding any difficulties #y may face in accommodating asylum seekers (as with Belgium in the
Saciricase). In addition, th&€CJ f a2 adl G6SR GKFGX Ay FOO0O2NRIFYyOS gAdl
family unity needs to be preserved during the asylum procedure. This interpretatiggests that a

separation of minor children and parents would only be permissible if this separation were in the best
interest of the child and that Member States could not invoke any other (possibly logistic) reasons. It
therefore gives averynarrow S yAy 3 G2 (GKS NBALISOGAGBS Wdalised LILINE LJ
in the Reception Conditions Directitfg.

In a first decision concerning access to accommodation for irregular migrant children, the ECSR held in
2009 that Article 31 (2) (preventioend reduction of homelessness) required States Parties to provide

F RSljdzr 6S AaKSTGOSNI F2NJ Fa f2y3 a OKAfRNBY @gSNB dzyR
counter to the respect for their human dignity and would not take due account efparticularly

@dzft YSNI 6t S &A (Diflenteif@ Childeh IntrKatidhadR (BEIyvthe dNetherla2@B9, para.

64). Access to housing is, however, not only an important right in itself but is in many cases also
essential to access further rightincluding procedural rights in the asylum procedure, where authorities

often require a permanent address. This close link was demonstrated in a case against Belgium by the
same NGO, concerning the saturation of accommodation services for unaccompaineds rand

irregular migrant families with minor children (who are also entitled to material assistance under Belgian

law) Defencefor Children International (D)OI. Belgium2012). The ECSR found that due to the lack of
reception places, Belgiumhad &R G2 GF 1S (GKS WwWySOSaalNE |yR | LILINE
minors in question the care and assistance they need[ed] and to protect them from negligence, violence

YR SELX 2A0G1GA2Yy wX8Q (KSNIBDefencedbhGhileh intaryafional (NCHA Of S w
v. BelgiumH nMH X LI N ® yHOP ¢KS 9/ {w G(GKdza F2ff286SR (K
FO0O2YY2RI GA2Yy KAYRSNBR (KS YAY2NBRQ STFSOUAGS | OO
economic protection. Furthermore, thieacapacity to provide housing for a significant number of minors

exposed those children to very serious physical and moral hazards, including trafficking, exploitation of
begging and sexual exploitation. Therefore, it also found in this case a viol&#atiate 7 (10), the right

of children and young persons to protection, in particular against physical and moral hazards.

Prior to these cases, the ECtHR had ruled on the conditions under which the ECHR obliged Contracting
Parties to provide housing astnce to asylum seekers present on their territory. In the ddaslim v.
Turkeythe Court stated that Article 8 did not oblige states to provide financial assistance to refugees to

W/ ¥ I NIAOES vy o6WaSYoSNI {GFGSa akltt GF{1S FLLINRBLNARAFGS YSI adz
GKSANI GSNNAG2NRBT AT FLIWX AOFYyGa | NB LINE @amiSARiclesld (BKRedeptidaa A y I 0 &
Conditoya S5ANBOGAGS o6WaSYOSNI {GFdSa akKlFff SyadaNBX AT | LILINE LINR | {
YAY2NE INB f2R3ISR 4gAGK GKSANI LI NByida 2N gAGK GKS FRdzZ G FI YAt
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allow them to maintain a certain standard of liviH§ By further elaboraing that the applicant in this

case was not in such a state of necessity that his situation was no longer viable, but rather that his
situation was comparable to less welif citizens, it already indicated when states would be obliged to

support asylum sekers. Indeed, the landmaiM.S.S2 dzZRIY Sy i F2dzNJ @ SF N& f I 4 SNJ N
AYRAFTFSNBYOS {(26FNRA& |y laeftdzy aSS1SNRa tAQ0Ay3 02
AY LI NI AOdzZ I NI & aSNR2dza @hasdshawdd atlakkSof réspedt fo2hidRigniyS a Q A
which amounted to humiliating treatment angilcombined with the prolonged uncertainty in which he

had remainedg attained the level of severity required to fall within the scope of ArticléVi3S(S. v.
Belgiumand Greecg2011, para. 263)." In comparing this case to theliislim case, the ECtHR also

referred to the Reception Conditions Directive and argued that the obligation to provide
accommodation and decent material conditions to impoverished as\deekers hd entered into

positive law that had to be respected by the Greek authoritldsS(S. v. Belgium and Greg@€11,

para. 250). This interpretation of state obligation became a reference point for both national
jurisdictions and further cases before thetHR. Based on this judgement, the ECtHR ruled, for example,

in the caseRahimi v. Greecthat the applicant, as an unaccompanied minor in an irregular situation in

an unknown country, undoubtedly belonged to the group of most vulnerable persons in soldiety.
Contracting State thus had a particular duty to protect him and take care of him, arising from the
positive obligations of Article 3 ECHRalimi v. Gree¢e011, para. 8¢ By not providing the applicant

(once released from immigration detention) Wwitany accommodation, means of subsistence or
protection against violence and exploitation, Greece therefore clearly violated its obligations under this
article.

The analysis of case law regarding the right to adequate housing conducted in the previagiaplas

shows that despite different legal bases, the ECJ, ECtHR and ECSR arrive at similar conclusions. In the
absence of a provision recognising the right to housing or an adequate standard of living in the CFREU or
other EU primary law, the ECJ usestbgpect for human dignity as a baseline standard; Member States

have to providesuchsupportthat allows the individuals to lead dignified lives. This is similar to the case

law of the ECtHR, which has argued that particularly adverse living conditiosstai® inhuman or

degrading treatment, in the sense of Article 3 ECHR, and thus a violation of the positive aspect of this
LINE A aA2Yyd 90Sy (K2dzAK GKS SELX AOAG 3JdzZ NF yiSS 27
a wider interpretation ot KA & NAIKIG o6& G(GKS 9/ {w> U(kize8hasl@h f A YA
in the cases analysed, to a very similar interpretation in substance. The ECSR has thus also portrayed the
right to housing as an indispensable right for the fulfilment thfeo important rights, such as the social,

legal and economic protection of minors. The case law regarding the right to adequate housing can thus

be seen as an example which illustrates thaiisibility of civil and social rightseven when a certain

right is not explicitely guaranteed, its scope could be indirectly protected by another (civil) right. In this
asSyasS GKS 9/wQa |yR 9/ 01 wQa 2dzZRAOALFE AYOGSNILINBGIF GA

19 this case the &HR refers to an older case decided by the former European Commission of Human Rights, which already

spelt out this principle (ctIf Andersson and Monica Kullman v. Swederi1776/85).
"1 Eor a more detailed analysis of the judgement, particularly &l$6S | 4 LISOG 2F GKS | LILX AOF yi Q& f A
e.g. Clayton (2011).
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However, judicial interpreation can onljll,fto a limited extent, certain legislative gaps in individual
cases, while it is th@bligation of Member States/Contracting Parties to address systemic gaps in
practice¢ such as inadequate reception conditions for a high number of asgkekers.

b) Access to healthcare
With regard to the right to healthcare, the ECSR held, in the EH3HE v. Francéhat as a prerequisite
for the preservation of human dignity, health care was such an essential right that the denial of medical
assistance to foreign natnals was contrary to the ESC, even if the persons concerned were irregularly
staying [nternational Federation of Human Rights Leagues v. Fr&@e paras.31-32). In the case at
issue however, it differentiated between the general right to social aradlical assistance (Article 13)
and the more farreaching right of children and young persons to social, legal and economic protection,
pursuant to Article 17. As the French health system covered treatment in case of emergencies-and life
threatening condibns of irregular migrants, and because certain further costs could be covered once an
uninterrupted stay of more than three months can be proved, the ECSR decided that France did not
violate Article 13. Regarding minors, it referred to the ConventiontmRights of the Child, which
inspired Article 17 of the Revised ESC, and argued that this right provided a general right to care and
assistance. Since medical assistance was only available to minors in case of emergency or after a certain
period of time,French law violated the right of irregular migrant children to (health)care and assistance
(International Federation of Human Rights Leagues v. Fr206g, paras. 387).

In the caseMédecins du Monde v. Franaed DCI v. Belgiunthe ECSR equally underlined the right of
children to healthcare, even when they were irregularly staying. It stated that whenever ruling on
situations where the interpretation of the ESC concerned the rights of a child, it considered itself bound
bythe NAYOALX S 2F (KS WwWoSad AyidiSNBad 2F (KS OKAfRQ
Child Médecins du Monde International v. Frange2012, para. 141). This principle requires states to

take all necessary measures to make healthcare accedsitdd! children present on its territory and to
addressthe specific health problems of disadvantaged childiglédecins du Monde International v.

France 2012, paras. 14344)?In DCI v. Belgiufrthe ECSR concluded that the lack of accommodation

for unaccompanied minors or those staying irregularly with their families in Belgium forced many of
them to live on the streets. This situation exposed them to increased threats to their health and physical
integrity, whilst rendering their access to the hdunlsystem very difficult Gefence for Children
International (DCI) v. Belgiyrgd012, para. 114.18). It therefore found a violation of Article 11 (1) and

(3) of the ESC. Similarly to tRéDHcase, it did, however, not find a violation of Article 13 (righsocial

and medical assistance) because of the existence of a form of medical assistance guaranteed by law
O6KAOK SYGAGESR YAINIYE YAYZ2NR (2 YSRAOFE Faaradl
due to a lack of evidence showing seriousrstomings of this system. Even though there might be

many difficulties for the practical implementation of this urgent medical assistance, Belgium could not

121t children are by law entitled to (certain) healthcare measures but cannot access them in practice due to practical hurdles,

the state equally fails to provide effecéiaccess for children.
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be considered as having failed to take the necessary measbefer(ce for Children Internationd@ClI)
v. Belgium 2012, paras. 12832)!*°

The lack of cases concerning the access to healthcare of regularly stayirgotinittly nationals and/or
adult asylumseekers before any of the three European bodies could be an indicator, however, that in
these @ses states provide at least some basic legal entitlemeéhts.

C) Right to education
The right toeducationhas a special status in the European human rights system, as all three major
human rights instruments (ECHR, ESC, CFREU) guarantee this rights wighstatexd limitations. The
ECtHR has confirmed this special position of the right to education in theTéadshev v. Russia
concerning the refusal of access to school for the children of a Chechen father who had lost his
residence status in another Ries republic. The Court underlined that the right to education played
such an important role in a democratic society that a restrictive interpretation would not be consistent
with the aim and purpose of this right. Referring also to other internationdgtungents, such as the
International Covenant on Economic, Social and Cultural Rights or the Convention on the Rights of the
Child, it thus ruled that without any doubt the right to education guaranteed access to primary
education Timishev v. Russi2005,para. 64. Similarly, in the caseonomaryovi v. Bulgarighe Court
underlined that it regarded the education differently than other public services, not only because it is a
right directly guaranteed by the Convention, but also because it served braaaéetal functions in
democraciesFonomaryovi v. Bulgari@011, para. 56 In the case at issue, it also recognised that in the
Y]iy296B5RIRQ a20AS0GASa 2F (2RIex y2i 2yfé& LINRYI NE
Ly WoNnBreasingrB8lNdn successful personal development and in the social and professional
AYGSaANIrGA2Yy 2F GKS AYRAGARIZ f& O2yOSNYSRQ®d ! yRSNJ
had no substantive objection to the applicants remaining in Bulgariaeasthd arrived as children and
were fluent in Bulgarian), Contracting Parties might thus be obliged to provide (free) secondary
education to irregular migrants on an equal footing to its nation®enpmaryovi v. Bulgarig2011,
paras. 57-64).1"°

Similartol KS 9/ (1 wQa NBFaz2yAy3as odzi I2Ay3 0 MedadghR AU Ay
duMondev. Francé KI G I O0Saa (2 SRdzOFIGA2Y gl a a2 Yoodds Ol
that all children, whatever their status, enjoyed the tigh free primary and secondary education,
guaranteed by Article 17 (2) of the Revised ESC. That provision also required states parties to encourage
regular attendance at schools, entailing that the educational system has to be accessible and effective in
practice, particularly for disadvantaged children (which might require the state to take special measures

for the profit of these children)Médecins du Monde International v. France2012, paras. 12832).

30N the practical difficulties to access social care and assistance due to the lack of accommodation, see above the paragraph

on the right to housing.

14 Through research via the databases of the two courts and the list of celemtimplaints of the ECSR no cases concerning
the violation of the right to access to healthcare of these groups could be found (as of 16 December 2014).

"5 The ECtHR did not specify whether Bulgaria could legitimately deprive all irregakiding ali@s of educational benefits,

such as free secondary education, but stressed that under the specific circumstances of the applicants there was ne legitimat
justification (violation of Article 14 taken in conjunction with Article 2 of Protocol No. 1).
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3. 4 EA 02 A 00 O0Iz antekadplefoOrtieindt Gon between EU law and

the legal systems of the Member States
The return of persons who have been denied refugee status or who are irregularly residing in the EU to
their countries of origin (otheir former countries of residenges a particularly humarights-sensitive
action. While deportation in itself might constitute a violation of the@n-refoulementprinciple (Article 3
ECHR, Article 4 CFREU), it could also interfere with the right to private and family life. Lastly, also the
return process couldSF R G2 FdzNI KSNJ Ay (S NFSNBty &ty and dedulty | LIS NZ
especially if the person is held in detention pending deportation. The following analysis focuses on the
ECea OFasS ft+tg 2y GKS wSidzNY 5 k NBiOhukad Sightd gapsnapnddy | Y R
challenges of the legal regime for returning irregularly staying tbaantry nationals. It also highlights
the interactions between EU law and the legal system of the Member States in the application of these
rules, in partialar the positive and negative influences regarding the protection of human rights.

The Return Directive was adopted in 2008, after a lengthy negotiation process, and can be seen as an
example of how EU legislation has established a common legal basasswibple area of migration
control that was previously governed by very diverse national rules and practit@pinions on the

Return Directive have been very critical in the European Parliament and among civil society
representatives, but also internatially (Baldaccini, 2010, p. 1-386)’ This criticism focused not only

2y GKS WALANRGO 2F (KS RANBOGADBSY S6KAOK NBAYTF2NDS
provisions concerning the detention of irregular migrants aneeméry bans. Khough the Directive

allows detention only for facilitating removal, and for the shortest time possible, the maximum period of
detention which it established six months, which can be extended to 18 months in exceptional téses

¢ was criticised as beingxcessive in relation to the individual right to liberty (Baldaccini, 2010, p. 130).

In fact, the establishment of a maximum period beyond which detention cannot be justified in any case
showed both progress (as national law in nine Member States didagaddwn a maximum time limit

for preremoval detention before), as well as a deterioration (as the majority of periods established
previously by national laws had been short€f).

l'a AGa GAGES AYyRAOIFIGSAX (KS 5 A N@sandaédureslfokh y | A Y
returning irregularly staying thirdountry nationals. Member States are therefore only allowed to
RSLI NI FNRY (KS S5ANBOGADSQa "NuzZ Sa AT SELX AOAGt & |

116
117

Fordetails on the development of this directive and its possible human rights implications see e.g.: Canetta (2007).

Criticism was also voiced by a common statement of 10 UN special procedures mandate holders in a joint letter to the
Presidency of th€ouncil of the European Union (Office of the High Commissioner for Human Rights, 2008).

18 pyrsuant to Article 15 paragraph 6, Member States May extend the p&idd2 NJ I f AYAGSR LISNA2R y2i
twelve months in accordance with national lawdases where regardless of all their reasonable efforts the removal operation

is likely to last longer owing to (a) a lack of cooperation by the ttinahtry national concerned, or (b) delays in obtaining the
ySOSaalNE R20dzYSyidlF A2y FNBY (KANR O2dzy iNRS&adQ

119 For details see European Union Agency fandamental Rights (2010, pB1-35). According to this report, the periods

ranged from 32 days in France or 60 days in Spain to 20 months in Latvia or two years in Romania. Fifteen Member States had a
maximum @riod of detention of between one and twelve months.

1291 the caseEl Dridj which will be dealt with below, thECJecalled that while Article 4 of the Directive allowed States to

adopt or maintain more favourable provisions, provided that they were catibfe with it, no rule allowed them to apply

stricter standards(Raffaelli, 2011, p180)
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Early cases decided by tB#€Jnostly relate to questionsoncerning the maximum length of detention

and the permissibility of criminal charges (including prison sentences) solely on the grounds of irregular
entry or stay. Both questions relate to fundamental human rights of migrants: their right to liberty, as
well as procedural safeguards in the event of expulsion, guaranteed by the ECHR and the CFREU as well
as (indirectly through procedural guarantees) by the Directive itself.

¢KS 9/ 01w K26SOSNE KIF& |t NBIFIRe OAGBRQIKE WwE dzBY
cases?! but it has not to date heard comparable cases concerning the length of detention or the
legitimacy of criminal procedures against irregular immigrants. Given the more general wording of the

ECHR as a human rights instrumee2 Y LJF NBR (2 GKS RSGFAf SR Nz Sa 2F
Return Directive; the cases concerning detention pending deportation before the ECtHR usually relate

to the lawfulness of detention as such or the detention conditions.

a) The maximum length of detention pending deportation and its

human rights implications
In Kadzoe\Said Shamilovich Kadzoev (Huchbara@p9), the first case concerning the Return Directive
brought before theEC,Jthe latter had already clarified a number of important misi regarding the
maximum length of detention pending deportation, including how it must be calculated. Most
importantly, it stated that once the maximum period of detention has expired, the person has to be
released immediately, as the Directive does paivide any grounds for a further exceptional extension
(such as on grounds of public order and public safety as argued by Bulgaria in the case at issue). This
interpretation follows from a careful reading of Article 15 (6) of the Directive and forceM#mber
States to make every effort to conduct return procedures as quickly as possible. The judgment is thus
AOGNROGEt e o6FlaSR 2y GKS g2NRAy3I 2F (GKS fl¢ IyR (KS
into play, as has been suggested by thedahte General in his conclusioli$Apart from clarifying the
basic understandings of the Directive, the judgement also (indirectly) highlights some underlying
problems of the common European asylum and immigration law. In an analysis of the case, Mincheva
points out that EU legislation, including the Return Directive, regulates the legal entry and stay of third
country nationals, as well as the removal of irregularly staying persons, but it does not provide standards
F2N) GKS N 3dz | NJat@d (MikcBeya, 2DH0, pp. 3€86) NInlas¢ @adonad law provides
for solutions to such cases, this legal gap can lead to bizarre situations where irregularly staying persons
cannot be removed from the territory, are released from detention and find theweseivithout any
documents on the streets, where they cannot pursue any legal activity.

When clarifying further procedural questions concerning the extension ofg®val detention in the
caseBashir Mohamed Ali Mahdi2014), theECJreferred to those reitals in the preamble of the
Directive that underline that the removal has to be carried out in full accordance with the rights of the

12l gee e.gDeSouza Ribeiro v. Fran012),Aden Ahmed v. Malt2013),M.A. v. Cypru€2013).

122 Contrary to the Court, Advocate General Mazak explicitly refetoedrticle 5 ECHR. According to him, the compulsory
detention of Mr. Kadzoev constituted a deprivation of liberty which could only be justified (in line with the ECtHR case law)
long as national authorities act with due diligen&aid Shamilovich Kaazv (Huchbarowy View of Advocate General Mazak
(2009) €357/09 PPU, par&2.
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persons concernedd@shir Mohamed Ali MahdR014, paras. 380).* Additionally, theECivas asked

in this case if a Meber State would be required to issue an autonomous residence permit or other
authorisation, conferring a right to stay to a thicduntry national who had no identity documents and

was released because there was no longer a reasonable prospect of refflosBCQ & ' YA 6 SNJ NBY | A
cautious. While it recalled that the regulation of the conditions of stay was no objective of the Directive,

AG Ff&az2 YSYyliGAz2ySR GKS aSYOoSNI {i(GII03SaQ LlaaroAiftAide
authorisation to a thid-country national staying irregularly on their territory (cf. Article 6 (4)). As a
minimum, however, Member States were obliged to provide #uodintry nationals staying irregularly,

but who cannot be removed, with a written confirmation of their siteatiBashir Mohamed Ali Mahdi

2014, para. 88, based on recital 12 of the preamble to the directive). This interpretation confirms the

gap in the Return Directive identified earliéf. While its rules should lead to swift clarification
procedures concerninghe status of a thirecountry national (and potentially the issue of a return

decision), thirdcountry nationals who cannot be removed are left in a legal limbo unless national rules

LINE A RS TF2NJ NB3dzZA F NARal GA2y LINE GédRdzERBopedn Ragfiament W/ 2 YY
2y wSGdzNYy t2ftA08QX LMzt AaKSR Ay al NOK wHamm GKS
O2ttSOG 0Sad LINYOGAOS: 6X0xX G2 |@2AR LINRGNI OGSR
removed are not left indefitely without basic rights and don’t risk being unlawfullyR&E i I A Yy SR Q
(European Commission, 2012, p. 8). However, at the time of writing, no document to this effect had

been published.

b) The legitimacy of criminal sanctions in relation to the Return

Directive
Criminal sanctions for the breach of laws regulating the entry or stay on the territory of the Member
States are outside the scope of the Return Directive. Nevertheless, the ECJ was also called to clarify, in a
number of cases, the relationship betwethre Return Directive and national criminal laws, which could
contraveneg in the view of the referring courtg the aim and purpose of the Directive. Indirectly, the
Return Directive thus affected national criminal provisions in two ways. On the one &ananber of
Member States introduced new criminal sanctions for irregular entry or stay in an attempt to circumvent
the application of the Return Directi¥8and, on the other hand, the ECJ ruled that most of the criminal
sanctions (newly or already prevsly established by Member States) were incompatible with the aim
of the Directive, at least if they entailed a prison sentence.

In the case ofl Dridi(2011), for examplethe ECJ ruled that national provisions criminalising-non
compliance with a returmlecision and sanctioning it with a prison sentence were not in compliance with

the purpose of the Directive. While Member States were in principle free to impose criminal sanctions
aimed at dissuading (further) irregular stay on the territory, they may apply rules, which could

2S2LJ NRA&AS (GKS I OKAS@SYSyid 2F (GKS 5ANBOGAOGSQa 206
irregular stay would, however, prolong the irregular stay, such a criminal sanction runs counter to the
5ANBOGA DS QaelyYd ensfire AnieffeEtivey(dnd”swift) return policy. Instead, Member States

123
124
125

Referring to recitals 2, 6 and 11 of the preamble.
Cf. above the difficulty of this question raised in connection ofihdzoecase.
Cf. e.g. the case of Italy (statencerned irEl Drid): Favilli (2009, pp. 1117118).
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must pursue their efforts to enforce their original return decisiétagsen El Dridi, alias Karim Saufi
reference for a preliminary rulin@011, paras. 588).

While theEl Dridicaseconcerns criminal provisions relating to roampliance with a return decision, in

the caseAchughbabiar{2011) the ECJ had to examine the compatibility of the Directive with provisions
criminalising any form of irregular entry or stay. Agi@(2)(b) of the Directive allows Member States to

exclude thirdO2 dzy G NB Yyl A2yl fa WgK2 |NB &adzoaS00 G2 NB
O2yaSljdsSy0S 2F I ONAYAyLt t+F¢g alyOiarzys | OO2NRAyY3
the Directive. A number of Member States (including France in the case at issue) had criminalised
irregular entry or stay and once an expulsion decision was imposed as criminal sangi@wgued that

the Return Directive was not applicable. In its judgmehg ECXlearly stated, however, that this

exception may only be applied to thimbuntry nationals who had committed crimes unrelated to their
immigration status; otherwise, the Directive would be deprived of its purpose and binding effect
(Alexandre Achghbabian v Préfet du Vile-Marne, 2011, para4l).

As inKadzoevthe ECbpted for a formal reasoning in ischughbabiarand El Dridijudgements, based

2y (GKS B5ANBOGADGSQA LINAYINE FAY 2F SyadaNAy3a STFS
secondary aim, the protection of the fundamental rights of persons subject to return procedures. Again,

the Advocate General highlighted a different approachAchughbabian irregularly staying third

country nationals have the right to a return procedwenducted in the way prescribed by the Directive,

which implies that their liberty can only be limited under particular conditigexandre Achughbabian

v Préfet du Vatle-Marne, 2011, para. 28

After El Dridiand Achughbabiarhad clarified that a progion criminalising irregular stay may be neither
applied during nor before a return procedure, the c&skev andOsmani(2013)raised, among others,

the gquestion under which circumstances a criminal sanction for irregular stay was permissible once the
return procedure is complete. In the two cases at issue, the applicants had been subject to removal
orders whose effects were not limited in time, but had, at a later stagentered Germany and were
indicted for unlawful entry and illegal stay. TR€ Yuled that, in accordance with Article 11 (2) of the
Directive, an entry ban should not exceed five years (except for serious public policy or security
reasons). Once five years have elapsed, Article 11 (2) precluded the application of criminal sanctions for
breach of an entry barStaatsanwaltschaft Traunstein v Filev and Osm2013, paras. 281). TheECJ

has thus considerably limited the application of criminal sanctions in connection with return procedures;
intheECR@a @A SEI ONR YA \perhissiblé ofic@ @ feinf grocéditdis cdntliidéd and even
then with limitations (e.g. not, if the rentry ban is no longer valid).

This brief analysis of exemplary cases reveals the complex effects that common legislation in the area of
WYAINI GXBDY KOBBINMRB R 2y (GKS KdzYly NARIKGEA 2F (GKS Ay
has set basic procedural rules, which outlawed practices previously common in some Member States

and sanctioned by national law, in particular long periods of detenfiom thus deprivation of liberty)

or a lack of effective remedies against detention or expulsion orders-entry bans. Consequently, the

9/ WQa 2dzNA aLINHZRSY OS FdzNIKSNJ NEYSRASR az2d%onz2¥ GKS
application of he Directive (in particular deprivation of liberty, right to private and family life,
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LIN2E OSRdzNI f 3Adzr NI yiSSavz o6e& OfFNATeAy3d GKS YSIyay3
in some Member States the implementation of the Directive intdara! law has led to more restrictive

rules, as well as to attempts to circumvent its application. Furthermore, both the Directive itself and the

9/ WQa 2dzNAAaLINJHzZRSYOS FlLAf G2 FyagSNI I ydzyoSN 2F K
regime. In @rticular, the Directive leaves a considerable margin of appreciation to the Member States in
determining when detention is justified and for how long. This indeterminacy could lead to cases of
unjustified deprivation of liberty, especially if persons dreld in detention over longer periods.

CdzNIi KS NI 2 NB = stioRgSfocus oI énfodednend of the return decision ignores the

situation of persons who are irregularly staying in a Member State but who cannot be removed and

might find themselves dwived of any social or economic rights, such as access to the labour market,
housing or healthcare.

C. Economic, social and cultural rights 7 gaps, tensions and

contradictions in the European human rights system
Another area of interactions, tensions andpgadentified in this report is the field of economic, social
and cultural rights (ESCR). Two perspectives are taken to analyse tensions and gaps here: the internal
dimension of the El4 ESCR as implemented by the Member States and the EU institutionsaiihte
and the external dimensiogii KS 9! Qa Ay (iSN} OlA2Yy SAGK GKS /29 KdzY
particular the European Social Charter (ESC).

As amply described in the Legal Literature Review (chapter Il), the imbalance between civil toal poli

and economic, social and cultural rights in Europe and globally has several explanations. First, the
historic divide between the two sets of rights dates back to the era of the Cold War and has not been
surmounted to this day. Secondly, different éw of implementation between the two sets of rights
LISNEAAGD® 2KAETS OAQGAET YR LRIAGAODRIASAG IBdRA O ANBO f AS)
misconception of ESCR being only (partly) programmatic in nature persists, and is also réfl¢ogted

EU Charter of Fundamental Rigf&Finally, the economic integration activities of the EU have not been

matched by similar efforts in the social spheyavith the notable exception of (gender) equality and
anti-discrimination lawt?’ The EU Member States still largely retain the competency for ESCR within the

EU.

1. The internal dimension: EU internal issues regarding ESCR

a) The EU and social rights
Before the entry into force of the EU Charter of Fundamental Righesily policy documets without
legally binding effect were referred to in the Maastricht Treaty (Protocol No. 14 on Social Policy,
Community Charter on the Fundamental Social Rights of Workers of 1989). The adoption of the CFREU

260 v §KS 9! / KINISNI &2 YS, thede ar& Articles281385, 26338, (86 aidB7. Roredils Sk LukaS 4 Q
(2015.

27 There is extensive analysis in this field, which can, for reasons of space, not be included in this chapter.

128 The Community Charter on the Fundamental Social Rights of Workers has nevertheless been a source of inspiration for the
development of the EU damental Rights Charter and can serve as a reference point when it comes to the implementation of
the Charter via judgments of the European Court of Justice.
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enhancedde legethe protection of fundamentasocial rights within the European Union. According to

its own provisions, the CFREU addresses the institutions and bodies of the European Union with due
regard for the principle of subsidiarity, and the Member States only when they are implementing
European Union law. The CFREU does not establish any new powers or tasks for the Community or the
Union, or modify powers and tasks defined by the treaties (Article 51 of the CEREh the
exception of the aforementioned equality and adiscrimination lawthe European Union has a limited
mandate in the area of ESCR.

The CFREU does not speak of ESCR but categorises all rights (civil and political, economic and social, and
A2t ARIFNAGE NAIKGAO dzy RSN GKS KSIF RAM RE APPSR Wk FXK
YWdza8" R {OSm o NB aLINBIFR I ONRPaa (KS&S OFdS32NASaz s6Ad
¢tKS / Cw9! RAAGAYyIAdzi aKSa o0SisSSy WLINAYOALX SaQ | yR
originate in the discussis in the Fundamental Rights Convention that developed the Charter text.
Particularly in relation to ESCR, a number of Convention members insisted on a differentiation between
WNRAIKGaQr GKIG g2dd R KIF@S | 0AYRAYAA LY RE RA NBOX O R
interpreted as guidelines rather than enforceable entitlements (Borowsky, 201 846647).

¢ Kdza X WLINRYOALX SaQ Ay GKS / Cw9! FNB y2G RANBOG!
implemented through legislative or exedu@S | OGa oX0oT | OO0O2NRAy3Ife&s GKS
Courts only when such acts are interpreted or reviewed. They do not give, however, rise to direct claims
F2N) LI2aAGABS | OlAz2y o0& GKS ! yAz2yQa Ay ahelhadei A2y a 2
of Fundamental Rights of the European Union, 2007 1j3{85).

LY FTRRAGAZ2YS | ydzYoSNIJ 2F a2t ARFNRGE NAIKGA NBFSNI
levels of national implementation of ESERThis uneven implementatio of ESCR can therefore be

explained by the fact that the EU Member States have largely retained the competence for the
NEFfAAlFIGA2Y 2F 9{/wX YR (G4KS 9! Qa YIYyRIGS NBYIAYaA
the EU Charter of FundameitRights. In this respect, the European Agency for Fundamental Rights
y20SaY WeKS gl & o0X0 Ay SKAOK &a20AFf NAIKGA FNB Ay
the existing diversity with regard to the status of social rights at natiéeal. Consequently, their

AYLX SYSy Gl GAaz2zy Attt y20 Ftfglea 2FFSNI 6KS108+YS RS3

The weak position of ESCR within the EU has become particularly apparent during the economic crisis.
The EU Member States tkhospecific budgetary measures to tackle the crisis, some with severe
implications for ESCR. In the following section, these actions will be examined more closely, with a
specific look at the situation in Greece.

12 5ee also Legal Literature Review (chapter II).

BWekS t1Fad OFGST2NE W BEDPE ldvel bf NbBtettos, Rrel Wrahbitioh Bf BIKideEof the other rights
and freedoms.
31 Thisis true, for example, for Article 30 (unfair dismissal) and Ar8dlésocial security and social assistance).
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b) The economic crisis
The realisation of ES@®Rhin the EU has been put to the test during the economic crisis, and its effects
are still being felt** One of the consequences of the crisis was increasingtiemng unemployment and
a deterioration of the situation of groups at risk of poverty, suckliklren and young adults (European
Commission, DG Employment, 20123p.Evidence also suggests that labour market conditions severely
RSGOUSNAZ2NI SR KAGOGAY3A YAINIYyOd FlLYAEASA LI NIAOdzZ I N
& S| NAD 2009 1B

In response to the crisis, the Member States undertook budget cuts and reallocatiowsllésb

austerity measures) with serious implications for ESCRETI®ad to decide, on a number of occasions,

on the compliance of national austeritgeasures with the CFREU. In the cBséer v. Najarthe Court

was asked whether a French law violated the CFREU, ILO Convention No 150, and the ESC. The law
allowed the dismissal of employees during the first year of employment, without justificatiogriain
circumstancesRolier v. Najar2008). Th&Cheldthat where a legislative basis had not yet been used

by the EU legislator, the situation would not fall within the scope of EU law. Although there are a
number of directives on dismissal, the sgee situation at hand was not covered by Union law. ERQs

concluded that it had no jurisdiction in this case. A similar position was taken inthé casél Jdzft bl YA 2 Y
£ t 2 {(20¥A Whikh dskdlivhether the state was obliged to compensate eegsofpr a cut in
remuneration due to the economic crisis (in particular whether articles 17 and 20 of the CFREU could be
FLILX ASR YR 6KSGKSNI GKS NBFSNByOS (2 WLzt AO A
aforementioned wage cuts), the Court saidtlit lacked jurisdiction to answer the question because the

laws at stake did not implement EU law.

Consequently, Chartaelated case law seems to show that the Charter is not an effective judicial
instrument to guarantee that aus}erity measures aatkgn in complignce wjth social righ:[s. Therefore,
FNYEFNR LINRBLR2AasSa | aul {1SK2ft RSNJ O2yadzZf ul A2y LINRO
RA&A0OdzaaAz2y 6AGK AYGSNBAGSR LI NGASE LINA2N¥®G2 RSOAR
Theimph OF A2ya 2F GKAA WI2@SNYIFIyOS 3l LI Ay @OASeg 27
the economic crisis and afterisis. In a recent analysis of the situation, the International Federation for

Human Rights (FIDH) and the Hellenic Leagueunfdrd Rights note severe negative consequences of

GKS ONRaAa 2y 9{/w Ay DNBSOSY dzy LINBOSRSYyiGSR ft S@St
safe and healthy working conditions and collective bargaining; severe cuts in public services, social
searity and social protections; regressive tax reforms that contribute to deepening poverty and
exclusion; a deterioration of living standards, often falling below what is considered adequate under
international law; increasing homelessness; restrictionthoright to education following reductions in

education budgets and teaching staff; and cuts in heedlated spending (FID& HLHR, 2014, 5, see

also Matsaganis, 2013, 4).

132
133

For further economic dat see, for exanlp, Saan¢2014, p. 58).
A similar suggestion has been made by the European Committee of Social Rights in Collective Complaint No. 76 against
Greece See also section.IT.2.b.
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Two bailout payments were agreed between the Greek Government and thé&aT(&uropean
Commission, European Central Bank and International Monetary Fund) in exchange for economic
adjustment measures. In implementing these measures, decisiakers largely underestimated their
impact on employment, as highlighted in the resolutiof the European Parliament in March 2014 (EP,
2014, pp.6 and 15). This seems to be partly due to a calculation error but also the result of a failure by
the authorities to consider employment an essential target of the recovery activities. Not onlytheve
Greek authorities taken measures that have seriously exacerbated the unemployment situation, but
they have also failed to offer the social support needed to cope with the sharp rise in unemployment.
Together with families and informal social structsirét is mostly the municipalities that have had to
deal with the situation on the ground. However, as their resources have also been severely reduced,
both the civil servants working in the municipalities and the local authorities do not have the capacity
cope with the situation (FID®l HLHR, 2014, 21). Another severe social implication of the crisis was
the reinforcement of social polarisation (Koutsoggapoulou et al2014, p16).

Among the EU institutions, the assessment of the human rightfoowmity of the austerity measures in
Greece is mixed. Whereas the European Parliament and the EU Fundamental Rights Agency are (partly)
critical of the impacts of austerity on ESCR, other EU institutions seem to view the measures to be in
accordance with B standards, including the EU Charter of Fundamental Rights, or simply do not apply
rightsbased consideration€* In the recent Commission communication on the economic crisis, social
rights are mentioned only once in vague and general terms (European Ssimm 2014b).

The perception of the impacts of the Greek crisis on ESCR has been quite different at the level of the
CoE. Critical assessments were made by the European Committee of Social Rights in its 2013 conclusions
and in a number of collective congints regarding Greece. The next section will present an overview of

this case law and will put the interaction of the EU and CoE in the field of social rights into a broader
perspective.

2. The external dimension : the EU and the Council of Europe in

intera ction on ESCR
The divergent seup and levels of protection of the EU and the CoE systems in the area of ESCR lead to
both positive interactions and tensions between the two systems.

Within the Council of Europe, the implementation of ESCR runs on t#cSdMB y i G NI} 01 4 d ¢ K
mandate for ESCR is very limited, as the ECHR contains few explicécmwmic references. Besides

the right to education and the freedom of assembly, the interpretation of the right to property to

include social security befits, and the interpretation of the right to private life to include
environmental pollution and the right to the protection of health of the persons exposed to such
LffdziaAzys F2NJ SEI YL S5 Kl & SEGSYRSR®™Rag8ding &ldzNIi Q&

BC2NJ SEFYLX S (KS 9dzNBLISIY /2YYAaaldy 2ySW@azz yBNWae OA BN GrkIa &
human rights considerations, see European Commission (2014a, p. 9). For an overviewcig$iantieasures throughout the

EU sedttp://ec.europa.eu/economy_finance/crisis/index_en.htatcessed 20 July 2015.

1% See for exampleopéz Ostra v. Spaih994), Guerra and Others v. Ita{§998), and Ledyayeva and others v. Rus&la06)
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other ESCR, the ESC and its monitoring body, the ECSR, are the pertinent mechanisms. Consequently,
this section will focus on the ECSR.

On a number of occasions, the ECSR has dealt with the EU legal framework in its collective complaints
process. This interaction has gone in two quite distinct directions. On the one hand, the Committee has
referred to EU legislatiorECJudgments and other actions of EU institutions (such as infringement
proceedings initiated by the European Commission)ctvlivere relevant to its decisions on the merits,

as these sources indicated violations of EU law, which were potential indicators for violations of the
respective standards of the ESC. Here, the EU framework has had a positive and informative character,
asregards decisions on collective complaints. On the other hand, certain legislative and policy activities
by EU institutions have been found to be incompatible with the standards of the ESC and have led to
violations of the Charter by state parties. Hettee EC framework collides with ESC standards and has a
negative influence on compliance with the ESC.

a) Positive interactions between the two systems
In the caseEuropean Roma and Travellers Forum v. Fria&€, Collective Complaint No. 64/2011) on
forcedevictions against Roma without the provision of suitable alternative accommodation, the parties
referred in particular to the French national code governing the entry and residence of foreign nationals
and the right of asylum (CESEDA). The Government éutipa¢ the European Commission considered
this code governing the expulsion of European Union nationals to be compatible with European Union
law, in particular Directive 2004/38/EC of the European Parliament and of the Council on freedom of
movement of ciizens of the Union. However, the ECSR found that the administrative decisions whereby
Roma of Romanian and Bulgarian origin were ordered to leave French territory where they were
residents, were incompatible with the ESC because they were not founded eraanination of the
personal circumstances of the individuals, did not respect the proportionality principle and were
discriminatory in nature as they exclusively targeted the Roma community.

The European Commission initiated infringement proceedifigshilst demanding more proof to

ddzLJLI2 NI CNJ} yOSQa OflFAY G(GKFG AG o1 a y2i RBThaoSNIF GS
proceedings were discontinued after an extensive exchange between the French Government and the
Commission.

In International Fedration of Human Rights v. Gree(feSC, Collective Complaint No. 72/201the

Committee examined the effects of massive environmental pollution on the health of persons living near

the Asopos River. By making explicit reference to the respective judgroétite European Court of

WdzA GAOS 2y SY@ANBYYSyYyllt LR{ftdziA2y Ay (GKS ! az2Lka

136 According to Article58 TFEU, if the European Commission considers that a Member State has failed to fulfil an obligation

under the Treaties, it shall deliver a reasoned opinion on the matter after giving the State concerned the opportunitpito sub
its observations. If th&tate does not comply with the opinion within the period laid down by the Commission, the latter may
bring the matter before the Court of Justice of the European Union.

137 See European Commission (201Dhis case has also been brought before the Europ@amrt of Human Rights, and the
Court found a violation of Articl® (right to privacy) of the European Convention on Human Rights. See E@tti#stein and
others v. Franc€013).
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not demonstrated that the relevant environmental rules have been fully respected in the areas
02y OSNYySRQ 6 LJ Nired to the EQicése lavi onlpfeca@tiondySritedsures, to further
adzoaidlydArdsS GKS adardS 2o06tAardAz2y G2 GF1S FOGAz2Y
there are reasonable grounds for concern regarding potentially dangerous effects oh YlumK S f (i K Q
(para. 150). Based on the evidence before it, includingERgudgments, the Committee concluded

that Greece was in violation of Articld (right to protection of health) of the ESC.

b) Tensions between the two systems

Q) The EconomicCrisisin Greece as assessed by the European

Committee of Social Rights
The ECSR has already been confronted with the effects of the economic crisis for several monitoring
Oeo0fSad LYy wHnnd AlG adlrdSR GKIFIG WGKS SO2yiafma O ONM &
protection of the rights recognised by the Charter. Hence, the governments are bound to take all
necessary steps to ensure that the rights of the Charter are effectively guaranteed at a period of time
GKSY 0SYSTAOAINRSAEA ECSRR009NEheé Codrinitke’ gonsididted thaf Bvanivwiten 6
reasons pertaining to the economic situation of a state party make it impossible for a state to maintain
their social security system at the level that it had previously attained, Article 1283 (theaigbtial
security) requires the state party to maintain the social security system at a satisfactory level, taking into
account the legitimate expectations of beneficiaries of the system and the right of all persons to
effective enjoyment of the right tsocial security (ECSEQ96, Genegal observation on Article 1283,
143).

In a number of collective complaints, the ECSR has considered the effects of austerity measures taken by
the Greek authorities on ESCR, in particular on the right to social se@®iC, Collective Complaint No.
76/2012, No. 77/2012, No. 78/2012, No. 79/2012 and No.2802). The ECSR has considered both
substantial and proces®lated aspects of ESCR compliance.

Regarding the compatibility of any restrictions on the rights retatio social security, as a result of
economic and demographic factors, with the Charter, the ECSR took into account the following criteria:

1 the nature of the changes (field of application, conditions for granting allowances, amounts and
lengths of allowace, etc.);

1 the reasons given for the changes and the framework of social and economic policy in which
they arise; the extent of the changes introduced (categories and number of people concerned,
levels of allowances before and after alteration);

1 the neessity of the reform, and its adequacy in the situation which gave rise to these changes
(the aims pursued);

1 the existence of social assistance measures for those who find themselves in a situation of need
as a result of the changes made; and

9 the resultsobtained by such changes (ECSR, General Introduction to ConclusidngX1\Y).

Taking into account the above criteria, the ECSR considered that certain reductions introduced by the
Government did not amount to a violation of the ESC; particularlyelation to the restrictions

69



FRAME Deliverable No. 4.2

introduced in respect of holiday bonuses, and the reductions of pensions in cases where the level of
pension benefits was sufficiently high. Despite this, they decided that the cumulative effect of the
restrictions led to a sigficant degradation of the standard of living of certain groups of persons, in
particular the pensioners with pensions close to or below the poverty line. The ECSR concluded that the
restrictive measures at stake, which appear to have the effect of depgriene segment of the
population of a very substantial portion of their means of subsistence, have been introduced in a
manner that does not respect the legitimate expectation of the pensioners that adjustments to their
social security entitlements will k& account of their vulnerability, settled financial expectations and
ultimately their right to enjoy effective access to social protection and social security (ESC, Collective
Complaint No. 76/2012, paras. -73).

Even taking into account the particulaontext in Greece created by the economic crisis and the fact
that the Government was required to take urgent decisions, the ECSR considered that the Government
had not conducted the minimum level of research and analysis into the effects of sucdaéding
measures and their impact on vulnerable groups in society. Neither had the Government discussed the
available studies with the organisations concerned, which represent the interests of many of the groups
most affected by the austerity measures (ESGle@ive Complaint No. 76/2012, para. 79). And even
though the Troika imposed severe legal restrictions on Greece, Greece still retained its legal obligations
under the Chartet®

Thus, a number of austerity measures taken by Greece have been found to violate ESCR. It is striking,
however, that the existing EU instruments, in particular the EU Charter of Fundamental Rights, could not
be used to protect ESCR in this regard. E@&ases reviewed seem to indicate that austerity measures

with impacts on ESCR do not fall within the scrutiny ofE&Hue to the limited scope of application of

the EU Charter. Protection mechanisms outside the EU and within the CoE, in particular,thave3¢&

be referred to instead.

Another area of tension between the EU and the CoE is that between ESCR and economic freedoms.

(2) ESCR aneéconomicfreedoms
This tension has become apparent, particularly, regarding the freedom of services and the protéctio
certain workers rights which have been highlighted in a number of cases befor&Gldn these
judgments, the European Court of Justice has not looked favourably upon certain aspects of labour
rights protection, in particular the right to strike. iShview can be observed in théking the Lavaland
the Riiffertcases.

In Viking the ECheld that the industrial action in question dmbnstitute a restriction on Articld3
(freedom of establishment, now Acle 49 TFEU). While this restriction migh principle be justified by
public interest, such as the protection of workers, 8€held that such restrictions must be suitable for

%8 The legal obligéwns of other actors (other EU évhber States, the European Central Bank, the IMF, etc.) cannot be

discussed here. For amalysis of this issue see FIDH & H{28R4, pp.60f).
139 Extensive literature can be found on this issue. See for example Blanpain arklo®sic (2009). See alsoefiz 2009
p.122).
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ensuring the attainment of the legitimate objective pursued and should not go further than what is
necessaryto acBi®@S G KI i 202S00GABSd ¢KS Wi SeeadmiSo Desd, 200 OG A B S
p. 135. The Court thus made clear that a union would not be able to justify a boycott, which was so
effective as to prevent a firm from reflagging a shifikingLine ABP and OU Viking Line Eeg®7,

para. 143)

The combined reading of the rulingsViking, Lavahnd Riffertseems to impose stringent limitations

on any measures, including collective acttéhwhich could limit the rights under Articles 49 (right of
establishment) and 56 (freedom of services) TFEU. In assessing the proportionality of the impact of the
dzyA2yaQ NARIKG G2 adNR]1S 2y (K&E ORI y[§ierdadbe BKRY (P
added that, according to Article 3(1)(c) and (j) EC, the activities of the Community are to include not only

Fy WAYOGSNYIlFf YINJSG OKFNIOGSNRAASR o6& GUKS o2t AGAZ2
movement of goods, personsSNIBA OS& | yR OFLAGHE QY odzi Ffaz2 Wk LR
adladSa GKFG GKS /2YYdzyAde A& YIYyRIGSRZI AYyGSNI FEAL
RSOSt2LIYSyd 2F SO2y2YAO | O0A @A G A Sidl protectibr Siné theK A I K f
EU has not only an economic but also a social purpose, the rights under the provisions of the EC Treaty

on the free movement of goods, persons, services and capital must be balanced against the objectives
pursued by social polily # KA OK Ay Of dzZRSST AYGSNJ I Al I LavarwdNR OSSR
Partneri Ldt v. Svenska Byggnadsarbetareférbun@g07, paras. 10405). Although, the Court
distinguishes between negotiations for core labour rights, such as the minimum esmgeother

demands which go beyond these minimum requiremengscollective bargaining agreement as such, it

does not differentiate in its conclusions. According to the Court, the negotiations for a collective
bargaining agreement do not justify a blockathy the trade union, whereas a struggle for other

minimum labour rights such as minimum wage would. But, while finding the blockage disproportionate

as a response to unsuccessful collective bargaining negotiations, the Court simultaneously eliminates

the action for a minimum wage agreement.

According tch Q D 2 N BCJ only refers to the standards explicitly set out in the Treaty and does not
mention the ESC in eith&fikingor Laval.This means that such a link is not established in the balancing
procead 2F a20AFf NAIKGA yR SO02y2YAO FNBSR2Yasz St ¢
2011, p. 1843).

LY wamMuHX 0GKS 9/ {w KIR G2 RSIFt F3aFAYy &Al8wedisKS W[ I ¢
Trade Union Confederation and Swadi€onfederation of Professional Employees v. Swethen

complaining trade unions alleged that following the ECJ judgment in the Laval c844/(6),

subsequent amendments to Swedish legislation had restricted the rights to freedom of association and
collective bargaining, in violation of Articles 4 (the right to a fair remuneration), 6 (the right to bargain
collectively) and 1984 (equality regarding employment, right to organise and accommodation) of the

ESC. In this decision, the Committee considered its task was not to judge the conformity to the

19 For further information on the position of European trade unions see for exafptepean Federation of Building and

Woodworkerg(2014).
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/ KFNISNI 2F GKS 9/ WQa LINBEtAYAYIFNE NHzZ Ay3a Ay (GKS |
amendments adopted by the Swedish Parliament in April 2010 (in the aftermath and as a consequence

of the abovementioned ruling) and in December 2009 (in order to implement the provisions of
Directive 2006/123/EC) constituted a violation of the Charter.

In particular, it held that national legislation, which prevemtspriori the exercise of the right to

collective action or permits the exercise of this right only in so far as it is necessary to obtain given
minimum working standards, would nbe in conformity with Article 642 ¥ G KS / KIF NI SNX» Ly
view, this would infringe upon the fundamentadint of workers and trade unions to engage in collective

action for the protection of the economic and social interests of the workers. In particular, national and

EU rulegegulating the enjoyment of such freedoms should be interpreted and applied imaenahat

recognises the fundamental importance of the right of trade unions and their members to strive for the
protection and the improvement of the living and working conditions of workers, and to seek equal
treatment of workers regardless of nationglior any other groundHSC, Collective Complaint No. 85,

paras. 12€121)

This issue aptly shows the different priorities that a collective redress mechanism of a human rights
treaty and a supranational system of states based on social rights and ecofresiloms assign
respectively. Whereas in the European Union system fundamental rights and economic freedoms
sometimes tend to interact in a conflictive and even irreconcilable way, the ESC assigns a clear priority
to fundamental social rights, such as thight to collective action, which economic freedoms must not
interfere with to such an extent as to make them ineffective.

Further tensions between the two systems have become apparent regarding the right to social benefits,
in particular for thirdcountry nationals.

(3) The right to socialbenefits for third-country nationals
The right to work and the right to social security and social assistance are those rights where EU national
systems differ widely, and where political motives seek to restrict acée&sS (G SNxa Waz2OA €
WoSYySTAGA (2dz2NAAYQ YR STFF2NIa& (26 NRE GKSAN LINBG

In the caseKamberaj v. Autonomous Province of Bolzattee ECJconcluded that thirdcountry
nationals, holding longerm residence wtus in the EU, are entitled to social benefits. The interpretation
of the requirements of longerm residency, however, can be restrictive and diverse in several national
legislations.

Both the ECtHR and the ECSR grant higher levels of protection t&Uhartizens in this regard.
Concerning contributory cash benefits, the Court held that third country nationals are to be treated

1L A recent study mandated by the European Commission falsifies this myth: according to thersmadytive (i.e. non

working) EU migrants represent a very small share of the total population in each Member State. They account for between
0.7% and 1.0% of the overall EU population. A few notable exceptions are Belgium (3%), Cyprus (4.1%), ljetamtl (3%
Luxembourg (13.9%). The vast majority of +amtive intraEU migrants reside in ELS countries (approx. 98%Juravle et al,

2013, Executive Summary)
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equally to Eltitizens in accordance with Articleof Protocol No. 1 (right to propertyE CtHRGaygusuz

v. Austrig 1996) In terms of noncontributory cash benefits, the jurisprudence is mixed. Whereas the
Court has been restrictive in acknowledging benefits regarding schooling and study periods, it accepted
other noncontributory cash benefits under the (only) condition thiaey legally exist (ECtHRpua
Poirrez v. Fran¢c003).

The ECSR found a number of violations of the right to social security and social assistance by the EU
Member States in its conclusions of 2013. These were mostly violations regarding the acsesslto
security and social assistance benefits of 4&dh citizens. The Charter provides that citizens of states
parties to the Charter who legally reside or regularly work in the state concerned must be treated
equally to citizens of that state. In very egjific and narrow circumstances (such as emergency
assistance), the conditions of legal stay or regular work do not apply (ECSR, 2014).

In view of this situation of inadequate social rights protection within the EU, the question arises whether
theserightsa K2 dz2f R O2yaSljdzSSyidfte 0SS AYGSNILINBGSR Ay GKS f A
this Charter shall be interpreted as restricting or adversely affecting human rights and fundamental
freedoms as recognised, in their respective fields of apjdicaby Union law and international law and

by international agreements to which the Union, the Community or all the Member States are party,
including the European Convention for the Protection of Human Rights and Fundamental Freedoms, and
bythe Membed{ (I 1S4 O2yadGAlGdziaz2yaoQ

This interpretation would take into due account the requirements of Article 53, whilst providing the
opportunity to narrow the protection gaps through a protection system that all EU Member States have
accepted. It seems apparentah in some areas, the EU system lacks a certain level of protection that
the CoE protection mechanisms can provide. The effects of the economic crisis further exacerbate these
gaps, which could be narrowed by giving full effect to the ESC in all cowfttiessEuropean Union.

D. Conclusions
The analysis of the case law in the previous sections uncovers a number of differences and legal gaps in
the human rights protection systems of the CoE, the EU and the Member States. It also highlights,
however, mutualjudicial) influence and (possible) avenues of cooperation.

First, the case law analysis shows that economic, social and cultural rights are-sateorights in the

EU internal human rights system, for several reasons. First, EU Member States ldajelgampetency

over ESCR in key areas as far as they do not fall under Edisarithination legislationThus, scial

policy competences remain shared between the EU and its Member States, with the Council and
Parliamentonly able to adopt directives omminimum requirements (Art 153 TFEWHence, the
economic integration activities of the EU are not accompanied by similar efforts in the social sphere. A
deeper integration such as in the field of adiscrimination could be a considerable step forward
toward a better implementation of ESCR.

In addition, the historic divide between the two sets of rights and their implementation, which date back
to the era of the Cold War have not been overcome. While civil and political rights are in principle seen
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I & W def Rj@sciRlerights, the misconception of ESCR being programmatic in nature persists,
and is perpetuated in the EU Charter of Fundamental Rights.

The analysis of cases relating to access to services of migrants and -aeglkens exempiis certain

legal deficits concerning the protection of ESCR. The CFREU does not include all social rights protected
by the ESC, in particular only a limiteghti to housing assistance (cfitidle 34 (3) CFREU), while ESCR

are in principle only applicablto citizens of the Contracting Parties. This might leave migrants that are

not nationals of ESC countries without legal protection of certain economic, social and cultural rights.

Second, the increasing harmonisation of asylum and migration rules hageenstrong interactions
0SG6SSy GKS 9! flg IyR GKS aSYoSN {GFrGdSaqQ aeads
harmonised rules have profoundly changed national laws. The analysis of the first cases brought before

the ECXxhows that this influence as twofold: leading to a more restrictive/repressive approach in

some cases and to a more human righ&nsitive in others. From a human rights angle, it is
disconcerting to see, however, that tieChas only very cautiously considered the fundamenigtts

at stake in the cases analysed. As the ECtHR and ECSR cannot decide on the human rights compatibility

of EU legislation as such, but are limited to an assessment of its application by a Contracting Party in a
O2yONBGS OFasS: (KXAy DRfdzZ RAABHER HI2LIQ sRIzy ROKIF f £ Sy 3
law.

The analysis of the case law also demonstrates that the common European migration and asylum law
gra RNIYFTGSR Ay | aspidtBvyildtheWridamdndal iigh® gf thase ghy hfledted
were/are not always equally taken into account. This conclusion applies in particular to the Return
Directive, with long potential detention periods and the complete legal vacuum in which persons are left
when attempts to return them to theicountries of origin or a safe third country have failed. In addition,
0KS Odz2NNByld W5dzofAy aedadisSyQ LRaSa Ylyeée KdzYly N3
disproportionate burden on the Member States with external borders to the south east, even
though case law shows that these states have often proved unable to guarantee adequate reception
conditions for asylunseekers. In addition, the system seems to be handled in a relatively inflexible way
by most Member States, which leaves éitloom for the consideration of the individual situation of
asylumseekers.

Furthermore, case law highlights that it is very difficult for migrant childceespecially those
unaccompanied or irregularly staying with their familie$o access basic secés. Here, the Member
{dF0SaQ AyuSNBad Ay YAINIGAZ2Y O2yiNBEtI Ay LI NIAC
eclipsed the basic needs of children, which states have recognised in international treaties. It would thus

not only be necessary toeview legislation to allow migrant children to attend schools or access
necessary health care, for example, but also to review practices which hamper effective access (e.qg.
requiring a number of documents for the enrolment).

Third, the response of the EAnd some of its Member States to the economic crisis is seen by some as a
threat to the European human rights project. According to FIDH, recent European elections have
illustrated widespread discontent with crisis governance. Serious human rights vislaich as those
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Ay DNBSOS aK2dAR y20 065 2SSy +a WAySOAADSHERS O2f
HLHR, 2014, 9).

Where austerity measures result in retrogressive steps affecting the realisation or implementation of
human rights,the burden of proof shifts to the implementing state to provide justification for such
retrogressive measures. In ensuring compliance with their human rights obligations when adopting
austerity measures, states should demonstrate the existence of a cdmpedtate interest; the
necessity, reasonableness, temporariness and proportionality of the austerity measures; the exhaustion
of alternative and less restrictive measures; the fscriminatory nature of the proposed measures;

the protection of a minimuntore content of the rights; and genuine participation of affected groups
and individuals in decisiemaking processeffice of the High Commissioner for Human Righ@l3,

p.12).

So far, both EU Member States and the Troika have not adhered to thesspfes in their measures
against the economic crisis, which had, as analysed above, serious implications for ESCR. The
governancegap in the field of ESCR calls for swift and comprehensive comet@sures. The realisation

of Article 53 of the EU Chartef Fundamental Rights, which would enable the CoE human rights
instruments to be applicable in order to provide higher levels of protection, could be a decisive step in
this endeavour. This would also lead to a better harmonisation of the two systems.

Other proposals have been made by the ECSR. For example, the EU could encourage its Member States
to step up their commitments, in particular by ratifying the Revised ESC and accepting all the provisions
in the Charter, which are most directly related in termwf substance to the provisions of EU law and the
competences of the EU. A commitment of all EU Member States concerning the collective complaints
procedure would also help to ensure greater balance between EU members in terms of ESCR protection.
In addiion, if the Charter were taken into account by EU lawmakers (European Commission, Council and
Parliament), this would ensure that any new EU legislation increased the convergence between the two
legal orders.

Lastly, a possible accession by the EU to t8€,Esimilar to the process regarding the ECHR, would
enable a more profound inclusion of the Charter in the development and implementation of EU law. The
justification of EU accession to the ECHR appiigiatis mutandisto a possible accession of the EJ t

the ESC. Proposed by the European Parliament, this solution should be looked at closely to assess its
potential practical effects, depending on the arrangements adopted. However, there does not yet seem
to be a political consensus concerning this propcsad it therefore appears to be a longemm
endeavour.
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Iv. O. 10 bil EOEAAIzApblicg anhlysis ok thd EOE B0al
and institutional human rights framework ~ **?

A. Introduction
The European Union (EU) is a unique political system. There has been a considerable debate on the
adequate terms and theories that are able to grasp the EU as a political entity, as it is perceived to be
more integrated as an international organisation bess than a traditional modern natiestate (see
e.g. McCormick, 2014; Wiener and Diez, 2009). In the context of human rights protection, the quality
and setup of the EU as a political system is particularly relevant as it is states which are usually
resgponsible for respecting, protecting and fulfilling human rights @se FRAMEeport D 2.1(Lassen,
2014)) Thus, raising the question of the quality of the EU &sirman rights system alsmeans taking
into considerationthe specificshape and configuration of the EU as a political system and as an actor.
Thisincludes issues such as the institutional set up of the EU and the question of whether the EU is an
international or supranational organisation, which might act in some situations as a state. Over the past
decades, there have been considerable changes concerning the institutiong) seid legal framework
of the EU, due to severdireaty reforms since the begiing of the 1990s. The changes have also
provided for increased involvement of the EU in the field of human and fundamental rights. The Treaty
of Maastricht, for example, stipulated a commitment to respect fundamental rights, as guaranteed by
the ECHR ands resulting from the constitutional traitins of the Member States (Acle F(2), TEU).
The Treaty of Amsterdam included the®d f £t SR / 2 LISY KI ISy onONINRSIEK Iy A WA 2K
(TEVU) and introduced the then Aate 13 that conferred on the EU the power to take appropriate action
to combat discrimination on several grounds.

Since the entering into force of the Lisbon Treaty, the EU has significantly strengthened its institutional

and legal human and fundamental righframework by, for example, amending or introducing new
stipulations on human and fundamental rights in EU primary law, sucdkrtade 21 (human rights in

external relations)Article 2 or Article 6 TE(ihternal dimension)The latter has particularlaf-reaching

legal and political consequences as it makes the EU Charter of Fundamental Rights (CFREU) legally
binding for EU institutions as well as Member States when implementing EU law, and because it
envisages the accession of th&) to the ECH@&vhich, however, has failed so farfhe new EU human

rights developments have earned wide political, public and academic praise and have attracted
considerable criticism. Catherine Ashton, the former EU High Representative for Foreign Affairs and
Security Polg I YR A0S t NBaAaARSYd 2F GKS 9dzNRPLISEFY [ 2YYAZ
[Ad062Y ¢NBFGe A& I Y2NB O2KSNByidxX Y2NB O2yairadaSyd
HAMANIE LI o0® ¢KS ¢NBFdGe KIFa ISNI2 XNyl KRS 3 DMRB IRI
AY@2t 3SYSYy (G Ay FdzyRFEYSydrlt NARIKGA YIGGSNEQ 6adzi NE
RSOSt2LIYSyd 2F GKS 9dz2NRPLISIY ! yA2Yy TFdzy RFYSydlt NR
{OKdz G SNI 6INFHBET 2 FYRSNE K yRAYI 2F CdzyRFYSYy Gl f wh 3

a2y A1l al@8NK2FSNI A3 |[-RNBORBRNDKBHA 2 F5 ( KB & idwyayXBblkzyiRn/16shtdeS NB A G & Q
of Human Rights and work package leader of FRAME work package 4.
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includes the emergence of a fundamental rights culture within EU institutions, as well as a shift from a
YO2AAMIGNBR FT20dzaQ 2y KdzYly N 3K ipa of nd@mertayrightslas INE | O K
LI NI 2F F ONBFRSNI STF2NI (G2 AYLNRO@S 3I20SNYIyOoSQ o
EU wasg and still isc WY Ayt & GKS I OKAS@SYSyd 2F 2dzRAOALT Ay
DouglasScott, 201, p. 647) the recent developments have given the EU human rights framework a
moreprot OGA DS | LILINBI OK GKIG y2d 2yte aSSa Kdzyly NAR3IK
2T GKS Ayaldalbddzirazya 2F GKS 9! dwiédjesFpositive Suncion, YSY o6 S
that is, to guide and empower political action (De Schutter, 2011, p. 116). Or, as Muir phrases it:

EU institutions are progressively moving from an era in which the protection of fundamental
rights in the European Union wasimarily Hassiv@to a new stage marked by a strokdyo-
activekxrole of EU institutions in this field. For many years, EU institutions and Member States
were merely bound to respect fundamental rights while acting within the scope of EU law. [...] In
recent years however, the mandate of EU actors in matters of fundamental rights protection has
been considerably consolidated to the extent that EU political institutions are in increasingly
positive manner acting to enhance fundamental rights protectiaih [Muir, 2014b, p. 26)

| 26 SOSNE ONRGAOIE @2A0Sa adAatt NBYIFIN] GKFG GKS 9
0KS lFdzi2zy2Yes adzaINBYlFOe yR fS3IAGAYI O& 2Seott,9! (I ¢4
2011, p. 649). Othersdedd 6 S (G KS 9! Fdzy RI'YSydlf NRAIKGE LIRfAOe
HaMnI LI yoo 2N OtlFAY GKIFG FdzyREYSYyGEf NARIKGE | NX

There are many points of criticism emphasising gaps, tensions and catitvadi concerning the
institutional as well as legal EU human rights framework. Many of them are formulated by measuring
the political system of the EU against the standards and the model of a modern state. However, the
political system of the EU still t®nsiderably different when compared to the systems of the Member
States and it appears that it will remain so for the foreseeable future. At the same time, it must be kept
in mind that the EU institutional and legal human rights framework is quite comther new and still
leaves room for improvement. Besides, the complexity of the system is exacerbated by the fact that the
European regional human rights framework was profoundly shaped by another institution, the Council
of Europe (CoE), and instrumerthe European Convention on Human RigtE€CHR). The growing
competenes of the EU in the fields of human and fundamental rights are fuelling the debate on the
influence, overlaps and tensions between the two systems and their respective instruments and
institutions (see e.g. Dzehtsiarou et al, 2014; van der Berghe, 204pter 1l of this report).

The following chapter aims at contributing to the discussion outlined above by elaborating on important
gaps, tensions, challenges and contradictions of dgall as well as the political and institutional human
rights framework, focussing exclusively on the l&lt taking into consideration both, the internal and
external dimensionin doing so, it will abstain from undertaking a legal analysis of the pertiresttes,

human rights laws or case law of the European Court of Justice (ECJ). The approach adopted will rather
follow a social science approach and will contain a political analysis of EU human rights instruments as
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well as scrutinise the EU as a pohli system and highlight institutional gaps, tensions and challenges
with regard to human and fundamental rigHts.

1. Methodology
The research carried out in the context of this chapter primarily draws on interviews conducted with
representatives from the Eapean Commission (E€jthe European External Action Service (EEAS), the
European Parliament (Ef)as well as with an NGO representative. In total, qualitative interviews with
22 interview partners were conducted in September 2014 as well as in Janudryl28les covered in
the interviews included, for example: the role of human rights in the EU in general and within EEAS
policies in particular; the evaluation of the effectiveness, impact, implementation and significance of
different human rights instrumas and gaps and challenges in this regard; the collaboration with other
EU bodies, as well as Member States and other stakeholders (such as NGOs); and questions concerning
gaps and challenges, as well as potential room for improvement, of human rightsepoand
instruments of the EU and the EEAS. The interviewees were guaranteed confidentiality, thus, there will
be no direct reference to any persons interviewed. As the analysis follows the evaluation procedure
designed by Meuser and Nagel (2005, pp93), a direct reference is in any case unnecessary because
the analysis presented below aims at filtering out condensed insights which are observable across
several interviews.

Thus, the findings of this chapter are mainly based on an analysis of intervimw they are also
embedded and complemented by an analysis of literature (with a political and social science focus), in
order to better systematise and contextualise the results of the interviews.

2. Content
The present chapter starts with a discussiorgaps, tensions and contradictions concerning EU human
rights instruments. It will, firstly, elaborate on some general aspects and then proceed to analyse
tensions with regard to the valudaid down in the Tfeaties and the complex issg of EU human right
competenes. Furthermore, the Charter on Fundamental Rights of the European Union, the question of
monitoring human rights in EU Member States, infringement procedures and the priority of politics,
some aspects regarding thelanned but controversial EU accession to the ECHR as well as-anti
discrimination legislation and policies will be discussed as important dimensions of the internal
dimension. The last two sukections will deal with externglolicies such as the EU Strategic Framework
and Action Pla on Human Rights and Democracy and the Human Rights Guidelines. The next section
will focus on gaps, tensions and contradictions concerning the institutional and structural EU human

43 As discussed in chapter Il and V, the EU very often differentiates between fundamental rights and human rights. The first

term is used exclusively with regata@ the internal dimension when referring to Treaty obligations of the Union and the second
term is primarily used for the external dimension when referring to international treaties or agreements, although sometimes
also as an umbrella term to refer to botimensions when discussing general human rights aspects. This chapter mostly follows
this distinction that means, fundamental rights is used only for the internal aspects and human rights mainly for external
relations but also as an umbrella term.

1 Interview partners were officers (Head of Units, (Human Rights) Policy and Legal Officers, Programme Managers) from DG
DEVCO, DG JUST, DG HOME, DG ECHO and DG TRADE.

5 Two MEPs who are also members of the Committee on Civil Liberties, Justice and Homéf8tE)rand the Subcommittee

on Human Rights (DROI) respectively.
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rights context. The section will first discuss the EU as a politicansyst will analyse the relationship
between the EU and its Member States and will then elaborate on institutional gaps, tensions and
contradictions including the Council of the European Union,BEheopean ParliamenEp and the EC.
Secondly, it will sctinise the role of the EU as a human rights actor with regard to international
relations¢ with a special focus on the EEASnd conclude with a few paragraphs on intand intra
institutional cooperation. The conclusions will summarise the most impbteosscutting issues raised

in the chapter.

B. Gaps, tensions and contradictions concerning instruments
l'a |t NBFRe YSYGAz2ySR Ay (GKS AY(iUNRBRdzOGA2Y |yR I a
NEf S@Fyid | OG2NA Ay thedidlhgsa mikitdé bfasoutchéPoll dhd d sothyleR >
Wwo2yalAldziaAzytt FNFYSE2N] F2N KdzYly NARIKGAQ O6RS
adzOK Fa G4KS / Cw9! FYR GKS LISNIAYSYy(d adAliz FdAiAzya
European UR2y Q o6¢C9! 0> a ¢Sttt Ia + oNRFR N}Xy3aS 27F a
A4SO2YyRIFINE fFg 2y KdzYry NARIKGA A& az2YSGAyYSa dzyRS
attention has been devoted to the growth of EU legislation that has implicationthe protection of
Fdzy RIFYSy Gt NAIKGaADP | SGX Ay NBOSyid @SIFNE GKS AYLR
2014a, p. 220) Muir distinguishes between three main types of EU legislation that have fundamental
NAIKGEA AYLEAPlIGEAYaAYI 6Hh2WIRSAAIYSR (2 Ga3IABS aLISOA
including EU aRA A ONRA YA Y GA2Yy fS3IAatldAzy & | LINRBYAYSYy
fSaIAatrdsS 2y FTdzyRFYSy il f NARIKGAE Q2 NRAMYD KNENS F9S NBO 2021
that have an impact on fundamental rights standards as-ady® RdzOG T FyR OO0 WwW9! f S3A
a021LIS 2F GKS 9! O02dz2NLAQ Fdzy RI Y Sy 29) In BiditbK, dhare 2 dzNR & |
are a vast number obther instruments, such as actions plans, policy programmes and strategies,
Fdzy RAYy3 LINRPINI YA YR 20KSNJ R20dzySyda FyR AagAlGAl (A
SEGSNYyLt NBftlIGA2ya LIRtAOASA D diegtionbbiyhBaNbntalrightsin K1 a
the EU has evolved in aad ho¢ confusing, incremental way and there exists no clear, conceptual
dzy RSNLIAYYAyYy3a (2 GKS N 3K i-Scott, ROPL{i S 6249).STRe CHERER fadyaddd | &
some hope in adresshg this shortcoming (ibld yet, at the same time it also raises many additional
guestions concerning implementation, the balance of rights enshrined in the Charter and its relation to
the ECHR. As these questions have already been addressed to someimexteyters Il and 1l of this
report, the analysis below only summarises the points raised by the interview partners.

Before looking into the most important issues raised by the interviewees in depth, the following briefly
points out some general aspectegarding EU human rights instruments, which were reported to be
important (some of them will be picked up again later on or in the conclusions of this chapter). Firstly,
the lack of knowledge about the legal and institutional framework of the EU inrgkeard the human

rights framework in particular seems to be a serious problem. This is not only an issue which concerns
EU citizens but also many other stakeholders. There is a lack of knowledge about how the EU works and
in what way and under what circustances citizens are protected by EU human rights instruments.
Secondlyand closely connected to the first point, the complexity of the human rights legal framework is
perceived to be a major challenge which makes it difficult to understand the frameagorukell as to
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promote fundamental rights in the EU. Thirdly, interview partners also complained about a lack of
communication on human rights issues and obligations to the citizens, on the one hand, and to all EU
officers on the other hand, especially tllosot working in the human rights field. For this reason, the

EU is often attributed responsibilities and competences in the human rights field, which it legally does
not have. Fourthly, there is doubt whether EU policy makers and officers are ready ling tei give

human rights the priority they are given by tAeeaties. It is questionable whether human rights are

I OOSLIISR o0& 9! 2FFAOAIfAa Fta o0SAy3a Fd GKS O2NB
education and awareness concerning thenman rights system and principles of the EU among EU
citizens and other stakeholders (e.g. civil society) but also a lack of political willingness wdraastto

2

EU officialst KSNBE A& NBLR2NISRfe&e | €101 27F IsofhdnuayrRitsy Sy il €

instruments are not first and foremost seen as shortcomings in terms of a lack of adequate EU human
rights standards, but they are to a large extent defined as issues of inadequate implementation of these
standards. The achievement of thebligations and values laid down in thEeaties and other
instruments is perceived as a challenge, requiring a broad range of actions and considerable effort to
put into practice. Lastly, the EU system of human rights instruments is rather new. Tibustieasy to
seriously evaluate the lorgerm impacts of the instruments. More time is required to thoroughly
implement some of the instruments and to evaluate their eventual impact.

Apart from these general comments, the topics which were considerdm tthe most crucial issues by

the interview partners (which will be elaborated on in more detail below) are the values laid down in the
Treaties and the complex issue of EU human rigbtapetencesthe CFREU, the question of monitoring

EU member stateshe accession of the EU to the ECHR and EUdeatimination legislation and
policies. Concerning external action, the focus was on the EU Strategic Framework and Action Plan as
wellastheseOl f £t SR Wl dzYly wA3IK(iI& DAdARStAYySaQo

1. The values in the Treatie s and the complex issue of EU human rights

competences
The values laid down in th&eaties ¢ including those referring to or having implications for human
rights ¢ are quite ambitious and fakB I OKAy 3d C2NJ SEI YLX §3 | NIi©t S H
founded on the values of respect for human dignity, freedom, democracy, equality, the rule of law and
respect for human rights, including the rights of persons belonging to minorities. These values are
common to the Member States in a society in whatbralism, nordiscrimination, tolerance, justice,
A2t ARINARGE YR SldzatAade o6SGsSSy 62YSYy FyR YSy
contrasted by limited competences of the EU in the field of fundamental and human rights. There is a
gap betwea these demanding and promising values and the way they are translated into concrete EU
rights and competences, which are difficult to understand not only for most of EU citizens but also for
many other stakeholders. This gap was defined as a relevantgunoim the daily work of the officers,
because it creates misunderstandings about the scope of EU competences and the possibilities that EU
officers have in the field of fundamental and human rights. It is important to note that the mismatch
between valuedaid down in the treaties and the restrictambmpetencesof EU bodies in the area of
fundamental and human rights are not necessarily perceived as a problem which can be grasped
exclusively by legal terms, they are predominantly classified as a polgicdllem that has
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consequences not only for the best possible guarantee of fundamental and human rights, but also
AYLX AOF(GA2ya 2y AadaadzsSa adzOK a GKS 9! Qa ONBRAOGACL A
GKS 9! 4Fa OKINI DESRAEFRIAZBEQOPAYI2WYRGOSOlI dzaS 27
FaaSaasSR Fa o0SAy3a Wy LR{IAGAOITfE 322R Sy2dzZaKQ
fundamental and human rights issues

2. The Charter on Fundamental Rights of the European Uni on
The CFREU is commonly seen as a major step forward when it comes to the EU fundamental rights
framework. The President of the European Court of Human Rights (ECtHR), Dean Spielméorn, has
exampleSYLIK I aA4aSR GKFG FG WiKS aath #ar pditdal 4né g&tical o dzi
f SPStas GKS / KIFEINISNI A& + az2tSyy O2YYAlYSyd ai2 NB
(Spielmann, 2014, p. xii). The Charter, which was drafted by a Convention consisting of representatives
of the EUthe Member States and civil society, was ceremoniously proclaimed in Nice by the EP, the
Council and the EC on 7 December 2000 and became legally binding with the adoption of the Treaty of
Lisbon (see e.g. Bojarski, Schindlatéfladasch, 2014, pp. 15; Piris, 2010, pp. 14851; Zetterquist,
2011). As already mentioned above, the CFREU raised many hopes and was welcomed quite
enthusiastically, but has also been criticised in many respects (see e.g. Kerikmée, 2014). In general, the
CFREU is evaluated tuipositively by the officers, as unique and as one of the most modern and
I RO YOSR KdzYlFy NAIKGA AyadNuzySyida Ay (KS 62NIRP L
rights and it is perceived as an achievement that Member States were tablgree on such a
document. It is seen as a positive development that it makes the EU and its Member States accountable
for respecing fundamental rights when implementing EU laws and policies. Before the entry into force
of the Treaty of Lisbon, this clilbe considered a gap in EU fundamental/human rights protection, not
least due to the fact that EU actions, laws and policies have a deep impact on the lives of European
citizens, as aignificantLJr NI 2F aSYoSNJ {GFGSaQ tS3aratlriAazy KI a
2FT (0KS IR@GIyGalr3asa 2F GKS /Ccw9! Aa GKFG AG KFa Of
catalogue of enforceable rights which can be directly invoked ligeoi. The officers are furthermore
aware that the CFREU is increasingly used and referred to by the ECJ, which seems to give the Charter
particular weight and authority, not least because ECJ rulings show that not respecting the Charter has
serious consedgS y OSa® . dzi 9! LRftAO& YIFI{SNE IyR 2FFAOSNA F
2F GKS [/ Cw9| Ay GSNxa 2F Al WoAYRAYy3IQ 9! Ayadaiiadz
They also refer to a more positive and gactive dimension of th&€harter. They are increasingly aware
GKFG GKS / Ccw9! Oy ©S dzaSR la | wiz22tQd ¢KS | R2
reflects the prek OU A @S> WLRAAUGAOSQ aKAFG 2F GKS 9! KdzYly N
by the academic liteture (see e.g. de Schutter, 20Muir, 2014).

¢tKS /Cw9! A& y20 2yfe FLLWIXAOFIo6ES (2 GKS AYyOGSNYyI f
FOGA2YQ O09dzNRBLISIY [/ 2YYAA&dA2YI HaAamMAX Lld nmbolicLy F RR
value for the external dimension of EU human rights policies as it can be used to argue that human
rights are not only used as a strategy towards third countries, but that EU institutions are also subjected

to the rights compliance that they are demding from other countries. It is reported to have an effect

on strengthening internagéxternal coherence of EU fundamentalman rights policies and strategies.
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Yet, on the downside, the CFREU is also regarded as an ambitious document requiring Sertcarsde

political will in order to be adequately implemented and applied. Particular challenges in this regard are
ensuring that the action of all EU institutions complies with the obligations laid down in the Charter and
guaranteeing that any EU act iis line with and respects the rights enshrined in the CFREU. The
WYIFAYaadNBFYAY3IQ 2F GKS /Cw9! Ay Fftft 9! AyadaAadiddzia?z
be a specifically demanding task, especially in those fields where the human digtgasion is not

obviously apparent. There seems to be undertaken a considerable effort to advance the CFREU and
mainstream all EU legislation to be in compliance with the Charter. One example in this context is the
Communication from the European Comnssf 2y G KS W{ (N} GS3& F2NJ 6KS S7¥1
/| KIFNISNJ 2F CdzyRIFYSY (Il f wRumpeanaConmission, RG10).9THeNSRrat)y y | v
2FTFSNE LINI OGAOFE adzZllll2NI oexX F2N $EBVK SiXK I WNPAGA R
NRdziAySte OKSO|l 6KSGKSNI GKS /2YYAaarazyQa S3Iraftl
mentioned above, the Charter not only binds EU institutions, but also Member States. The latter,
however, was identified as being a neglected area sdtfaras seen as a particular challenge to ensure

and effectively monitor that Member States respect the fundamental rights of the Charter when
implementing EU law

In addition to ensuring that all EU institutions and EU member states respect the CFR&tingdhe

Charter was mentioned as particularly important in order to strengthen the EU fundamental rights
system and culture. Interviewees highlighted a lack of knowledge about the Charter not only among
European citizens, but also among other relevaaksholders in Member States as well as at the EU
level. The need for better communication about and awareness raising of the rights and scope of the
CFREU was also confirmed by the European Commission in the Strategy for the effective implementation
of the CFREU (European Commission, 2010, pp2)L0

It is striking that EU representatives did not mention any gaps and challenges concerning the content of
the Charter. They exclusively referred to procedural challenges and problems (see above), although
academics have repeatedly discussed some problematic substantial issues of the CFREU, such as an
imbalance between political and civil and socald economic rights (e.g. sedapter IIIC of this

report). Thus, the focus of the discussion is not on ttedards and values set by the Charter and
possible challenges contemtise, but rather on the procedural aspects of how to ensure optimal and
effective implementation.

3. Monitoring human rights in EU Member States, infringement

procedures and the priority o f politics
58 . gNDI KlFa SYLKIF&AaASR (KIG GKS WwWSEAadGAy3I Oz2yal
NEAGNIAY GKS LRaaAroAftAde 2F 9! Y2yAUu2NAy3 2N NBOJ.
2011, p. 466). The question of whether th&) should have human rights monitoring powers with regard
to Member States, beyond the currembmpetenceslaid down in theTreaties, and/or even have a
comprehensive authority to address and sanction human rights violations in its Member States is a
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controversial issue. As the legal aspects of Article 7 of the'fBUK A OK WO2yFSNE ySg LIk
Commission in its monitoring of fundamental rights in the Union and in the identification of potential
NAa]laQ 09dz2NRPLISIY [/ 2YYA &comgigrteofitmefadpeahldniomAgéncylfoda ¢ St €
Fundamental Rights (FRA) in this respect are already discussed comprehensoraptan 11C the

present sections only add a few aspects mentioned by the interviewees which are crucial for assessing

the isswe. In general, the interviewees evaluated the monitoringmpetencesand infringement

procedures of the EU as quite weak and insufficient. The most important shortcomings in this regard

were seen, on the one hand, as the limited scope of the CFREU, wijcbldiges Member States to

implement EU law in compliance with the rights of the Charter. On the other hand, Article 7 of the TEU

is not only limited by its conceptual and legal vagueness; the Article can be also interpreted to be a
reflection of the pdtical system of the ElWvhere inter-governmentalrelationships are stilinfluential,

as Member States want to have a say in sensitive issues, which human rights very often are. Article 7

was considered by the interviewees as being unenforceable dueddaitk of a political will and the

reluctance of the Member States to be accountable to the EU for human rights issues outside the EU

legal framework. It was described as a mechanism that does not work because the process laid down in

the article will neve be activated due to political reasons. The discussions surrounding Article 7 reveal

the tensions between a legal and a political system of the EU, which are inherent in the vague
formulation of the said Article, as well as the political process thagsired to trigger it. Thus, Article 7
RSY2yadNrGSa GKFd KdzYlFy NARIKGAE GNBFGASa FyR Of I
O2YLINRYAAST 2NJ I RALX2YIFGAO NBaztdziazy 2F O2YLISGA
WY RS a3 OH fLIAINROSAaaQ OCNBSYlIYS HAanuXE LI MoHO 0 dzi
seems to be the decisive starting point when it comes to discussing the issue of an effective EU human
rights monitoring system.

The crucial questions, therefore, dwt only refer to whether EU monitoring of the human rights
situation in Member States, outside the scope of EU law, is necessaryhere are other international

and regional human rights systems in place which have a monitoring function also whehber it is
politically desired. In case such a monitoring or an effective sanction competence is politically desired,
the next crucial challenge is to ascertain in what way such a competence/mechanism should be
designed in order to be effective in such aesific political setting as the EU. Although some
interviewees expressed their doubt as to whether there is the necessity for the EU to take over such
responsibilities¢ as Member States are already subjected to other regional and international
instruments and mechanism, such as the ECHR or the human rights treaties of the United Wations
most of them advocated for such a system as it was expected to not only enhanceettibility and
legitimacy of the EU, but also the interrmatternal coherence of human rights policies. With regard to
the specific legal and institutional design of such a system or competence, it is questionable if a hard law
approach and mechanismaslequate for the specific political setting of the EU. It might be better to use

MO NIIAOES T 2F GKS ¢9! LINPOARSE FT2NJ I LREAGAOFE YSOKIFIYyAAY
ASNRA2dza o NBFOK o6& | aSyYo SNk THUI(sUE as2eBped fisrum@n digdit, fe@doin,[ddmidcragy2 6 Y
equality, the role of law or respect for human rights).

> O
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Wa2FOUSNR YSOKFyAaYas &4dzOK a RSEAOSNI GAQGS LINROSaa
enhance the mandate of the FRA (as discussedapter I1Q.

The 2003/ 2 YYdzy AOlI GA2Yy FTNRBY GKS /2YYAaarzy (2 (GKS [/ 2d
T 2F GKS ¢ NBI {2alreagy infodzNas nI€ahsyof seofir@ rgsPect for and promotion of
O02YY2y @I tdzSaz o6l aSR 2y | NI larGibritoring ofdeBpedt r&ommdny = Ay O
g tdzSa YR RSOSt2LMAYy3I AYRSLISYRSyld SELISNIA&ASQ 69 dzN
GKS 9t Qa FyydzZaZt NBLEZ2NI 2y (KS TFdzyRIYSydGlf NRARIKGA
elaboration of anSE Ol RAF3y2aAiAa 2y (GKS &d4dFdS 2F LINBGSOGA;
However, it has to be emphasised that the monitoring quality of the reports has serious problems, as it

is also a taboo to name member states with a problematic human riglktrden these reports. Thus,

the reports only analyse problems and make recommendations on a very general level. The

I 2YYdzy AOIFI GA2Y TFdNIKSNJ NBO2YYSyRa WSaidloftAakKAy3d |
experts to provide a high degree of expertdd&S A NRAyYy 3 S| OK 2F (Kif). TheyA2y a
latter, however, had already been established before, following a recomdiat@on by the EP in 2000

(ibid), and ceased operation in 200Be Schutter, 2011, p. 113)

4, EU accession to the ECHR
TheEUa&a aAz2y (2 GKS 9/1w glFa LINPBARSR T2NJ AYy ! NGAO
shall accede to the European Convention for the Protection of Human Rights and Fundamental
CNESR2YadQ ¢KS 9! lal@piSamany Acgderhicees hap@rdy6itheRepdstiNse
also Callewert, 2014; Craig, 2013; Dougldcott, 2011, pp. 65869; Eckes, 2013). Whereas some
aO0K2ft I NBE SYLKIaAasS GKS WFRRSR gFtdzSQ 2F 'y SEGSNY
Callewaert, 2014, ppl1418), others warn against the increased complexity or the threat to the
autonomy of the EU legal order (Douglasott, 2011, pp. 662 and 682). This section will not contribute
to the legal discussion on the details and the prospective challenges, lhsasvadvantages and
disadvantages, of EU accession to the ECHR. However, it will shortly summarise the most important
points raised by interviewees when asked about the potential benefits and challenges that they
associate with the accession, as this veilteal some of the perceived gaps in the current EU human and
fundamental rights framework, and some of the problems that might arise as a consequence of the
accession.

The three most important gaps concerning the current framework were voiced as follbwstly, the

need for external human rights supervision and monitoring of the performance of EU bodies was
emphasised. It was seen as a problem that the European institutions are takirepédning decisions,

which significantly affect the lives of Eizens, yet these decisions are not subject to the same external
monitoring as those of the Member States. The accession to the ECHR is seen as one way to address this
gap. Secondhand closely connected with the first point, the accession to the E€Ekpected to tackle

the lack of accountability of EU institutions. Thirdlye limited access of individuals to the ECJ was

93



FRAME Deliverable No. 4.2

defined as a gap’’ The accessioto the ECHR would fill this gajits standards would bapplicable to
decisiors and actions of Einstitutions,including direct access to the ECtHR

As potential problems, the interviewees pointed out an even increased level of complexity which might

it make harder for EU citizens, as well as policy makers and other stakeholders, to understand the
system and the rights that they have, potentially further exacerbating the problem of limited access to

justice for individuals. Thus, there would be an enhanced necessity for communication and public
awarenesgaising, as well as setting up a strong araghsparent coordination mechanism between the

two systems.

5. Anti -discrimination legislation  and policies
EUantRAAONAYAY Ll GA2Y |yR SldzatAadge g Oy 6S 02yaiRSs
LG A& f&d2 RSAONAOSH II&a Ro SAEVME YyRARKKDIS YNSI RVFLIZKNIEY!H VY
has been developed substantially since the adoption of Article 13 EC (now Article 19 TFEU) by the
' YAGSNRFY ¢NBIFGeQ o0RS . gNDOIFZ wanmmE LI ndpHTe aSS | f§
TFEU confers on the EU the power to take appropriate action to combat discrimination on grounds of
gender, racial or ethnic origin, religion or belief, disability, age or sexual orientation. In addition, there
are other references in the Treaties aimirigr example, at addressing discrimination and enhancing
equality between men and women (e.g. Aote 8 and Aricle 157 of the TFEU). Based on this legal
foundation provided by EU primary law, a broad range of secondary law has bepteddver the
years(see also lcapter VI ofFRAME reporD 2.1and chapter Il of FRAME report D 2.2 (forthcoming))
However, EU aniliscrimination law and policies are operating through many different instruments and
are characterised by a diversity of sources, which mirror different stages in the development of the law.
Besides, case law has played a key role ingbh@lvement of an EU antiiscrimination system and
WEAGAIFGAZ2Y dzy RSN 1KS A dzRAGOAR YRYNB A2V IBX 02 K &5 If L
& Stranz, 2012, p. 105). In general, the shift from a passive towards a mowgetire role inthe EU
human and fundamental rights system can also be observed with regard to Etisanitnination law
and policies. The EU aiRiA a ONRA YA Yl GA 2y NBIAYS OFy ©6S OKF NI OlGSNA
obligation to a broad set of positive requirdny/ 1 & Ay Of dzZRAYy 3 GKS 3ISYSNIf NBIJd
(i.e. the systematic incorporation of equality goals into all public policies), as well as more specific
NEIljdZA NSYSyiada gKAOK GNARIIASNI ONRIFRSNI LRAAGAGS 20f A3

The mostmportant shortcoming concerning EU adiscrimination law is the material scope of specific

ant-tRA AONAYAY Il GA2Yy LINRPGAAAZ2YE AY 9! (g gKAOK Aa W
Most of the grounds mentioned in the TFEU are onlytgnted in the field of employment and
occupation. An exception in this regard is, for example, discrimination on grounds of racial or ethnic

origin which isalso protectedin other fields such as employmentlated social security, access to and

supply ofgoods and services, education and social advantages. The gap of uneven and limited scope of
protection was also identified as a crucial problem by some of the representatives of the EC and the EP.

¢2 NBYSREe GKAA 3Tl Lk 0K SCané& DiddtiednympRrifentingktite priddiphe? LJ2 & I f

" This is, of course, a problem which not only relates to fundamental rights issues, but it was considered to be a specifically

problematc aspect in the context of fundamental rights.
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of equal treatment between persons irrespective of religion or belief, disability, age or sexual
2NASYGFGA2y QY 6KAOK ¢l & LINRPLI2ASR o6& GKS 9/ 2y H
envisages the fqohibition of discrimination on grounds of religion or belief, disability age or sexual
orientation also outside the workplace. The EP supported the proposal on 2 April 2009 (see EP, 2009).
Up to now, the Council has refused the adoption of the directive, shus, prevented the adoption and
implementation of a more comprehensive ndrmscrimination law.

6. EU Strategic Framework and Action Plan on Human Rights and

Democracy
¢KS WwW9! {GNIGS3IAO CNIYSE2N] FyR ! OlAz2y bythey 2y |
Council of the EU on 25 June 2012. The reasons for introducing the Framework and Action Plan are, on
the one hand, a result of the Treaty of Lisbon, which assigned human rights a celatrial EU external
action (Artcle 3 and Aricle 21 of the TH). On the other hand, criticism was raised concerning the
adequate integration or lack of human rights standards in various areas of the EU, such as development
2NJ GNFX¥RSZ 2N 0KIG WIiKSNB g+ a az2vySdavySa lentfl O 2
AyaldNdHzySyida Ay (GKS (22f 0602E 27F (KS 33). THe®tvategic NA I K
Frameworkaims at addressing these shortcomings by stating that respect for human rights, democracy
FYR GKS Nz S 2F f I g nbhlIN&pectsInithg Dtkrhdl dhdiextérial policied oryhe S NIJIA
9dzNB LISIY ' yA2YyQ o6/ 2dzyOAt 2F (GKS 9dzNBLISIY ! YA2YyZI H
the promotion and protection of all human rights, to the pursuit of coherent objectives antthdo
enhancement of human rights in all areas of its external action. In addition, the document defines
human rights priorities to be implemented when working with both bilateral and multilateral
AyalAabdziazyad ¢KS | OGA 2y Strdtdgiy Ramevoik BySishiig/a @iSe rdnge (2 A
of actions to be carried out until the end of 2014. The Action Rénbeen evaluated and revised. On 28
April 2015, the European Commission and the High Representative of the European Union for Foreign
Affairsand Security Policy publishedl@nt Communication to the European Parliament and the Council
to propose a new Action Plan for the years 2015 to 2119

The Strategic Framework and Action Plan are considered an important step towards ensuring the
implementation of human rights in external action by the interviewees. They were considered to be a
WadzoadlydAlf AYLINROSYSYyidiQ FyR I 6A3 | OKASGSYSyid &
EEAS, the Member States and the EP, which was reported tohlaavan important role by constantly

pushing the EC and the EEAS to be more accountable when it comes to human rights and democracy.
The Framework and the Action Plan are said to be concrete commitments supported at the highest
political level, setting oupriorities and guiding political engagement with external partners and other
countries and organisations. They have contributedtte enhancing othe communication and the

exchange of information among the officers involved. Thus, the instruments hawnlyohad a positive

impact substantively, but also in institutional terms. They are said to have fostered, for the first time, a
WNBFf RAFE23dz2SQ 0S06SSy RAFFSNBYyG 9! Ayadaddziazy

1“8 See European Commission and the High Representative of the European Union for Foreign Affairs and Security Policy (2015).

Although theproposalwas adopted on 28 April 2015, the analysis in this chaptiérefer to the Action Plan adopted in 2012.
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regarding commitment @&s identified with regard to the Member States. They were said to have
actively supported the drafting of the Strategic Framework as well as the Action Plan, but were reluctant
to actively engage in the implementation of the Action Plan.

The Action Plan as also reported to be an improvement as it was a commitment to systematically
integrate human rights considerations in fields that have previously been neglected in this regard, for
example in trade policies. However, the actual implementation of hungintgiprinciples laid down by

the Strategic Framework into such fields of external action proved also to be a challenge. Thus,
WOiNFyatlraAyaQ GKS O2YYAUYSyd Aya2 NBIf FOGA2Y (K
efficient procedures to monitoand evaluate the implementation process in order to improve results in

the long run are missing. The assessment procedures in place were considered to be inadequate in this
regard by the interviewee¥?

Other problematic issues of the Strategic Framewar#d Action plan were reported to be the lack of a
conceptual basis that should bring different items of the Action plan together in a strategic and coherent
way. The former Action Plan was said to be a collection of different tasks and elements raised and
suggested by different representatives of various EU institutions such as the DG DEVCO (Directorate
Generaffor International Cooperation and Development), the EEAS and others. The gap was therefore
GKS 101 2F  WoA3I LI O lotdetBrmiding s&imsekegid\dBjdcs/eshn afirst ( K S
step and defining appropriate and adequate action in order to achieve these objectives in a second step.

Some points of criticism were formulated with regard to the drafting process, including the foeed

better coordination of stakeholders during the process, a better and more extensive discussion on the
substance of the actions included in the plan, and more transparency concerning the prioritisation of
certain actions and measures. It was also sugggethat the Action Plan should be simplified, for the

sake of being able to include more-depth action; and that it should have a clearer focus containing

more consistent and compact action that would have really had an added value; and, thus, sheeld le

2dzi GKS WSFae 3IFAyaQ:r gKAOK NBFSNE (G2 |O0lGAz2ya (KL
require an Action Plan.

7. Human Rights Guidelines
Another tool, which became increasingly important for the work of the EEAS over the past years, is
huma/y NAIKG& 3IFdZARSEAYySad ¢KS 3IdZARStAySa FAY |4 | RRI
representatives in the field with operational goals and tools to intensify initiatives in multilateral fora
and in bilateral contacts, resulting in some ingive lobbying campaigns to promote specific human
NAIKGA 32 &BeReux 204dpl 136). \acdidng to the EEAS, the guidelines play a significant
role concerning the implementation of human rights policies in external action:

The eight scaf SR G DdzA RSt AySaé¢ FT2NX (GKS ol Ol1o2yS 2F 9
not legally binding, they are adopted unanimously by the Council of the EU, and therefore
represent a strong political expression of the EU's priorities. They also providecalaatls to

9 Eor recommendations S€ERAME policy bri¢R014).
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help EU representatives around the world advance our human rights policy. Thus the Guidelines
reinforce the coherence and consistency of EU human rights policy. (EEAS, 2012, p. 15)

So far, eleven guidelines were adopted in or with the follgnémeas or titles: Death penalty; Torture

and other cruel, inhuman or degrading treatment or punishment; EU Guidelines on the promotion and
protection of freedom of religion or belief; Guidelines to promote and protect the enjoyment of all
Human Rights byesbian, gay, bisexual, transgender and intersex (LGBTI) persons; Human Rights
dialogues with third countries; Children and armed conflict; Human Rights defenders; Promotion and
Protection of the Rights of the Child; Violence against women and girls anbdating all forms of
discrimination against them; International Humanitarian Law; and EU Human Rights Guidelines on
Freedom of Expression Online and Offline.

The guidelines are developed, drafted and implemented in a deliberative manner. They are developed
together with civil society organisations and in cooperation and communication with the Member States

as well as the EP. In general, one of the most important challenges with regard to the guidelines is their
implementation. They are sent with instructisrfor implementation to EEAS delegations as well as

Member States embassies, and information on and experiences with implementation are discussed in

the Human Rights Working Group (COHOM) and included in the annual reports. Especially, the
implementaton & G KS 3JdzZARSf Ay Sa o6& aSYoSNI {dFdiSaQ Syol aai
GKSe I NB FTNBIdSyliHdz2zRFFaANRPR & 0SAy3 wWo!

{AYAEFNI G2 GKS Ww9! {{GNIGS3IAO CNIYSE2NYl YR ! OlGAzy
FNBE T $RWEBANBdzr 3S5Qs | O2YYAlYSyd 4 GKS KAIKSad L
positive impact on integrating human rights principles into external action (seeclagaer 1l ofD 2.9.

They imply arinstitutionalisation of human rights policies and facilitate the implementation of human

rights issues, which are specifically contentious (e.g. rights of LGBTI, gender issues) and sensitive. They
contain clear instructions on how to proceed, which acsioto take and which arguments and
approaches to use. According to the interviews, the guidelines make a huge difference when dealing

with a specific issue. For example, the LGBTI Guidelines had the effect that an issue nobody wanted to
speak of and deal Wi became a topic everyone talks about and which is considered one of the
priorities of EEAS action. Although the guidelines are not legally binding, they were described as being
WLI2 £ AYIRAND [ fff@@ 0AYRAY3IQd ¢ KS 3IAdzh RS AEYSaadardsSakaBableS @ £ dzl
to all EEAS units and ensuring a consistent and uniform approach to third countries as well as other
international and regional bodies and, thus, ensuring coherence and preventing double standards.

However, asalready thoroughly argsed in bapter 1l of D 2.2 the picture is less favourable when it
comes to the content of the guidelines. An analysis of their substance, concerning their anti
discrimination dimension, revealed that the concepts used are flawed and inadequate. Theyt do n
provide cleafrcut definitions and their focus is rather on providing the officers in charge of
implementation with detailed information on procedural aspects of implementation than with
information substanceavise. The concepts and definitions used iisttontext are quite problematic and
may ¢ implicitly ¢ even reinforce sexist, heteronormative, racist and islamophobic stereotypes.
Important concepts such as the concept of (guliscrimination are not or are not adequately defined,
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which leaves it tohie individual officer to have appropriate expertise and knowledge in the respective
area (fora detailed analysis please sdegapter Il of FRAME reporD 2.2(Lassen, 2015 forthcoming, pp.
4-31)).

C. Gaps, tensions and contradictions concerning the institutional and
structural context

1. The EU as a political system
Yo, L2t AGAOL f AYyaadAGdziAzya |INBS AYyONBFaiAy3ate oORAN
fundamental rights standards in the process of exercising the competencesstaurto them, or
YEN]JAY3 GKS LINBaASYyOS 2F !'yAz2y f+g FyR GKSNBoe | ff
2014a, p. 210) As already mentioned above, the quality and configuration of a political system, including
the design and performance df institutions, is crucial when it comes to the question of effectively
protecting, respecting and fulfilling human rights. The following subsections are dedicated to elaborating
on the role of different EU institutions as well as institutional gapssits and challenges. The section
will start out with discussing the role of the Member States in the political system of the EU and its
human rights dimension. A second part will discuss selected EU institutions starting with the Council of
the EuropeariJnion, the EP and EC. Although the Court of Justice of the European Union is also a crucial
institution in this context, it will be left out as its role and case law is to some extent discuss$ebter
Il and Il of this report. Furthermore, a speciaighasis will be placed on the work of the EEAS.

a) The EU andMember States
A key issue regarding the EU as a political system concerns the position of the Member States within the
structural configuration and power relation of the EU. EU integration thedriestheories which aim at
grasping the dynamics and structures of European integration) provide different answers to the
guestion of what kind of political structure and entity we are dealing with when it comes to the EU.
Some assume that the Member &ta are still the most important players in this context (liberal
intergovernmentalism) (see e.g. Moravcsik and Schimmelfennig, 2009) while qthech as advocates
of multilevel governance theoriesargue that states have to share decision making peweith other
levels/actors (such as EU institutions, NGOs, etc.) (see e.g. Ha&ddaks, 2001; Peter& Pierre, 2009,
Wiener& Diez, 2009). In reference to human rights protection, Member States remain a decisive force
Ay GKS 9! FNI YS @e2ddgilar invgcRtiondbiR Runadirigh® inlofficial discourse and
documents, there is a great reluctance to specify any clear role for the EU in relation to the action of
aSYOSNI {dFdSa Fa FIFN Fa KdzyYly NAIKGA Neweiheldss | yOS A
the EU has made significant efforts to strengthen its human rights dimension (Treaty of Lisbon). Not
least because of itsneRA A ONRA YA Yl GA2Y 63X GKS 9! WKIF& RS@OSt 2L
rights, overtaking some ofthe ed®IliNJ g2 NJ 2y (GKS [/ 2dzy OAf 2F 9dzNBLIS A\
NAIKGEA FNBE SyF2NOSF6tSQ O0{YAIGKI HAMHI LI mMmMcOd ¢K
EU to the ECHR, are further favourable developments in regard to enhancing a congivetieuropean
human rights protection system, although the limited scope of application of CFREU has to be stressed
in this context. Grainne de Burca argues that although the formal constitutional framework is limited,
and any legal and constitutional @isiza a A 2y 2 F KdzYly NA3IKGA A&dadzSa Aa !
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part of the Council and the Member States of the limited competences of the EU, and a narrow view is
GFr1Sy 2F GKS fSIAGAYIGS a02L)S 27F KdzYLlyp.4eK) ksl € | &
is often inconsistent with the evolving human rights practices of European governance, such as the EU
anti-discrimination regime and the activities of the EC or the FRA (de Burca, 2011, p. 496).

The tensions between the Member Statesdahe EU that result from the complex political and legal EU

system are a problematic and disconcerting force in the fields of fundamental and human rights. As
already mentioned in the beginning of this chapter, for a long time the EU fundamental rights
framework has evolved primarily through the case law of the ECJ. This process was also labelled as
WAYGSANIFGA2Y GKNRAAK f16Q O0{OKIFINLIFI HAMHI LI®P MHT
AYyGSyaArTe | yR -l M5 of SN StoheF Wbk Bdnrnz20 22)/p092)ds dawning

on the EU horizon. In addition, there is a new -pative turn of EU human and fundamental rights

LI2f AOASE RAAOSNYyAoOfS WiKIG aSSa GKS LINRGSOGAZzY 27F
goveNy I yOSQ ORS {OKdziGSNE HammI LI mayod hy (GKS 2y
regulatory approaches that are more flexible, participatory, and subject to permanent evalugation

other terms, thatK I @S Ol LI OX.({0& thébther haSd, tNiyy €xpardsibro X fRndamentall
NAIKGAa O2YLISGiSyOSaz la ¢Sttt la GKS AyaGaSanNnraargsS S
dimension (Muir, 2014, pp. 26T 0 @ { OKIF N1LJF 4 Nya GKIF 4G w9/ w OFasS fI
domain of onstitutionally protected individual rightg and hence the range of issues that are placed

beyond the reach of democratic séfSG SNYA Y GA 2y Q 6 { OKtheNdafisSof BUT MH X L
fundamental rights law, the EUdapable¥2 ¥ O f f A y #® ariuyfplie2eddptddSeatents nsifive
R2YSaidAO LRtAOE | NBIaQ otat® NBerminingvaf the ldgltmaey pfithe ¢ K A &
multilevel European governance systeitself (Scharpf, 2012, p. 1B4Also, the more recent
developments that go beynd the hard law dimension have fezaching consequences for domestic

politics and policies. Leconte, for example, emphasises two dimensions of #@lsfof SR Wa2 7T
SAZNRB LISFYyA&lLGA2y 2F FdzyRI' YSy Gl f NARIKUG T@asidgytross KA &4 02
country comparison of national fundamental rights policies by civil society actors, the media, NGOs, and
others, which are very often supported in one way or the other by the EU, and which have an impact on
national public spheres and domésiagendas. The second dimension refers to the fact that Member
{dFr0SaQ F2@SNYyYSyida 2LISNIYiGS dzyRSNJ 4GKS AYyONBI aAy3
who may position themselves on contested aspects of national public policy related tanhighés and

may subject them to a political (not legal) assessment in terms of compatibility with informal norms of

f SAAGAYIF O wXB8Q o[ SO2yiUSsE wnanmnIE LIP MmO

The paragraphs above reveal that the political and legal human rights framework of the EU has
conflicting empowering and, at the same time constraining effects regarding the EU as well as the
Member States. On the one hand, the EU is considerably legally empowered by its fundamental rights
competences, because they lend-faaching authority to the Enstitutions, which have a considerable
impact at the domestic level. In addition, the legal powers conferred to the EU level are dynamically
used by the ECJ as a means of further legal integration (see e.g. Scharpf, 2012). On the other hand,
though havingar-reaching competences, EU institutions are, at the same time, paradoxically politically
constrained by their limited competences, which do not correspond with the values attributed to the EU
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or the competences in other fields, e.g. in the economic afidas area, however, has a serious human

rights impact that does not match the EU competences in the field of human and fundamental rights. EU
Member States and, more precisely, their governments, in contrast, still have considerable power in the
political system of the EU because of their membership in the European Colasiwell as the Council

of Ministers, although they have also given up substantial competences in the field of fundamental
rights. They are, therefore, also constrained in various fomelaal rights areas by EU law, which
AAYdz GFyS2dzate NBLINBaASyda + OKFftSy3aS F2N) GKS | d
protection of fundamental rights inevitably constitute a challenge to the authority of deeisigkers; it

is the functionof such a system to ensure that decisions made on behalf of the general interest do not
neglect or deny core individual rights. It is thafsen perceived as a constraidt 6 a dzZA NE . Tthen mn £ LJd
LR2fAGAOFE &aeaidsSy 2F (GUKS 9! SylofSa GKS aSYoSNI {dfF
the EU for exerting significant influence on fundamental rights issues that concern sensitive domestic
matters, such as minority issues or othéelds that are closely related to the concept of national

identity (see e.g. Leconte, 2014, pp-89), although they have voluntarily given up these competences

in the first place.Besides, the realisation of the fundamental rights related values laidndiowthe

Treaties are in fadlependenton a political process that leaves considerable room for Member States to
safeguard their political interests, which,olever, at times even undermin¢hese values.The

problematic issue is that Member States are weiten reluctant to take responsibility for decisions
concerning human and fundamental rights issues at thdelzél, even when they have been involved in

these decisions. In practice, this mismatch often leads to citizens and other stakeholders helging v

high expectations concerning the fundamental and human rights performance and possibilities of EU
bodies and their actual legal competences and responsibilities, which often leaves EU officers in an
awkward position. To address this aspect of a seefni@g W2 06 8 OdzNB Q KdzYly NRARIKG A
AYGSNBASESSE NBEFSNNBR (2 gKFdG | OFrRSYAOa OFtft GKS
29), the approach which suggests that the political aspects, processes and responsibilities of human and
fundamental rights should not only be clearly communicated, but also that the public discussion and
disagreement on human rights issues should be seen as an important and vital part of an animated
fundamental rights culture. However, there seems to bedck laf political will to clearly communicate

this decisive and crucial political dimension of fundamental rights to the population.

On the part of the EU, the question of legitimacy, with regard to their human rights competences, is still

a crucial one. T contentious issue is whether expanding EU competences and action in human and
fundamental rights matters contributes to or undermines the legitimacy of the EU. Some academics

F NBdzS GKF{d GKSaS 02YLISGSyOSa YAIKOG PAdNRERVY ¥y sRf A K
(Scharpf, 2012, p. 134; see also Leconte, 2014; Muir, 2014), while ahmisasie the potential of

0§KS&aS NRAIKIG adeinds elémrit @ $e dédcratic geficit and the associated EU legitimacy

ONX aSaQ ol 52¢)aHbwexer, i is guesiiondhl® whether the issue of legitimacy is purely an

¥ The 9 dzNR LIStHY / 2dzyOAf A& F LI NFRAIYFGAO SEIFYLES 2F (KS R2dnf
Community versus an intggovernmental body because since the entry into force of the Lisbon Treaty the European Council is

an institution of the EU, but when adopting treaty changes, the members of the European Council meet as an
intergovernmental conference (see TEU, Articles 14 and 48(4); see also de Schoutheete, 2012, p. 44).
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issue of more or less human and fundamental rights competences of the EU; it is surely also an issue of
the mismatch between the legal and political factors mentioned above.

b) Institutional gaps, tensions and contradictions

(1) The Council of the European Union
The Council of the European Union (adksmwn as theCouncil of Minister®r the Council) has always
had a crucial position in the political system of the EU. It is, firstf@minost, the voice of the Member
{dFiSasx 6KSNB WyldAzylt AyGSNBada FNB | NIAOdzZ | (ST
YSYo SN 32 @S NY-Refsfiawa ZD12,068). &He &Council has four main functions: In its
legislative function, it passes EU laws, mostly together with the EP under the ordinary legislative
procedure; in its budgetary role it agrees the budget of the EU, also jointly with the EP; it is responsible
for policymaking, as it determines the mandate for the High Represaditati 2 OF NNE 2 dzi |
O02YY2y FT2NBAIY |yR aSOdaNARGe LREAOET IyR AdG | aadzys
economicpolitk S& 2F (G(KS YSY.or6 Nl &f thesé fBrictons hidved dedisive implications
F2NJ 0KS 9 !alrad hlinday iyhtsypSligies.

In general, the Council is used to voice and secure national interests in human and fundamental rights
matters. The Council can be characterised by a sort of reciprocal preventive and protective working
mode, especially wheit comes to the issue of fundamental rights. That means that the Council is a
WINRdAzL) 2F LISSNE 2F GKS aSYoSNI {GFGSaQr gK2 GNB y?2
OFdziA2dza ¢KSYy Al 02YSa (2 RA A& Odzparfrnahcednlthe Relddfi K S N a
fundamental rights, as anyone could be the next one to be singled out. Therefore, the decision process

in fundamental rights matter is said to be very slow and intransparent, and influenced by the different
human rights tradittns of the Member StatesThe specific human rights interest or culture of the

Member State holding the presidency of the Council impedes or facilitates the political process.
Whereas the EP is seen as the institution that makes progressive arehtdrirg decisions in the field

of fundamental rights, the Council is said to be more reluctant, sometimes blocking important initiatives

in the fundamental rights area, such as the proposal for enhanced protection against discrimination
(COM(2008) 426 final).

The fact that national interests play a critical role in Council decisiaking is not only valid for
fundamental rights issues (i.e. referring to the internal dimension), it is also important for decisions
concerning human rights policies towards thirduntries. Generally speaking, there seems to be a
division, or even incoherence, concerning the working mode when it comes to internal fundamental
rights versus external human rights issues in the Council. The derisida with regard to the latter is
reported to be more open, dynamic, purposeful and progressive than with internal matters. The
particular interests of different Member States in different regions, however, is also linked to their
national historic context, which was also viewed positively thg interviewees as this deeper
knowledge, engagement and interest in certain regions is said to play a positive role in highlighting
human rightsrelated issues in the respective regions. More negatively, this could also be seen as the
application of diférent standards to different regions, depending on the vested interests of the
respective Member State.
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The internalexternal division is also apparent in the two most important working groups assisting the

Council on human and fundamental rights: COHOM #re Working Party on Fundamental Rights,

Citizens Rights and Free Movement of Persons (FREMP). COHOM was established by the Council of the
9dzNB LISIHY | yA2Y Ay Mmooyt YR AGa YFAy GFral Aa wiaz
worldwide implementatim, of the EU's policy in the field of human rights and democracy, including EU

human rights guidelines and human rights dialogues and consultations with third countries. In particular,
COHOM assists in identifying the EU's strategic priorities asmidioating the positions of the EU and

its Members States with regard to specific thematic or geographic issues in multilateral human rights
F2NI Q 60/ 2dzyOAf 2F (KS 9 dzNPetid§s-oy a moyittlyzbgsihich assemhled / h 1 h
Directors for HumarRights and delegates from EU Member States, the Commission and the EEAS. A
Brusseldased formation of COHOM, to complement the monthly meetings, has been established,

which brings together experts mainly based in Brussels (Theuermann, 2012, pp82)88Vith the
SYGSNRAYy3a Ayid2 F2NOS 2F (GKS ¢NBlIG& 2F [Aadoz2ys W hl
GLISNXYI ySyié OKFANI g6K2 Aa LINI 2F GKS 99! { FyR dzyR
the Union for Foreign Affairs & Securitpliey/VicePresident ofi KS 9 dzNR LISy /,PYYA & aA z
187). COHOM is said to provide strong guidance on human rights. It has a very open approach to civil
society organisations, not only providing them with information, but also being willing toiveece
AYF2NXYIEGA2Y FNBY GKSY® /hlhaQa ¢2N]f2FR KIFa AyO
coordination of human rights activities in multilateral fora is said to require a considerable amount of
working time. COHOM seems to mirror the inggovernmeial versus community dilemma of the EU in

0§KS KdzYty NAIKGEA FASER® hy 2yS KIFIYyRX /hlha KF&a 0S5
{GFrGSaQ NBLINBaSyalraAaAg@gSa vYz2ad O2YYAUGSR (G2 KdzYly N
rights forward.On the other hand, Member States are reported to disengage when it comes to the

AYLX SYSydardAazy 2F GKS FR2LISR aidNIXdiS3aasSa 2NJ R20dz
who choose what to implement and what to leave to the EU from a humarsriglnu.

FREMP was established by the Committee of Permanent Representative (COREPER) in 2005 and became

' LISNXYEFYSYd 2Ny Ay3a LI NIGE AY Hangd ¢KS YIFIYyRFEGS 27F
rights and citizens rights including free movemehpersons, negotiations on accession of the Union to

the ECHR [and] the folloup of reports from the EU Agency for Fundamental Rights. The Working Party
©wYSSiae Ay RAFTFSNBYyO F2NNIGA2yEa 6KSYSOSNI ySOSaal N
of the European Union, 2009, p. 5). Although FREMP has a very broad mandate, the main focus of its
G2N] 20SN) GKS LI ad F¥S¢ @SINA ¢la GKS 9! Qa | O0Saaax
rotating chair, which changes every six months, its warkirode is very much shaped by the priorities

of the respective chair. The rotation of the chair between the Member Stateflecting the respective

presidency of the Coungilgives the working group an intggovernmental dynamic with a strong focus

on drictly staying within the limited EU fundamental rights competences of the CFREU. Joint meetings

are taking place between COHOM and FREMP, where COHOM has lobbied for the issue of internal
external coherence to be taken more seriously into considerationhe work of FREMP. However,

according to some interviewedsappears that FREMP has only recently become more receptive to such

issues.
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(2) The European Parliament
Starting out as a relatively weak institution, the power and influence of the EP has searkable
ANRPGUKDP ¢KS ¢NBlFGe 2F [Aao2y YIFINJa GKS flrad aidSL
fSaratriAgdsS LINE d&RiozMB@RdJue)iwkich givez thdyEPNh idgbrtant role in the
political decisioamaking process to cover a vast majority of EU legislation, significantly expanding the
competences of the EP (see e.g. Shackleton, 2012, ppl424 Concerning EU policy in general, and
human and fundamental rights policy in particular, the EP plays an important roles kthted that
WoKedzYFy NAIKGA FNBE FyY2y3a GKS YIAY LINA2NAGASAE 27
RSY2ONI Oéx FTNBSR2Y 2F aLISSOKXZ TFIFANI StSOGA2ya | yF
expression of this commitment, as well ase of the first exercises of its hew powers in the area of
AYRAGARdIZ f NARAIKGaAZ O2yaitAaddziSa GKS 9t Qad NB2SOGAz2y
compliance with adequate standards of data protection (EP, 2010; see also Shackleton, 2052, p.

The EP is said to be, first and foremost, very supportive of, but also very vocal on, human and
Fdzy RFYSydlf NAIKGaE AaadzsSaod ¢KS 9t A& RSEAONAROGSR | a
new human rights issues on the EU agendal,athus, paves the way for the discussion and
consideration of new issues and eventually also policies and legislation. It makes human rights issues
visible and gives public space to human rights organisations and defenders that would otherwise not be
head. The EP organises public hearings and other events and publishes reports and resolutions on
controversial topics that would otherwise escape public attention. The EP was described as having the
Fdzy OllAz2y 27F | Yol GOKR23Q 02 ylioiéNifréughad fordekeM®leS Iy K
parliamentary questions or resolutions, but also by actively communicating with other EU institutions

and stakeholders.

hy GKS R2¢yaARST GKS 9t A& Ffaz2z NBLRNLISR G2 az2ysi
to be not flexible and pragmatic enough in its approach to human and fundamental rights. In doing so, it

also hampers progress and blocks the political process by not being ready to make a political
compromise. Although being very vocal on human rights, thel&Placks the ability to put its demands

into practice.

There are two sulbodies of the EP responsible for fundamental and human rights: the Committee on
Civil Liberties, Justice and Home AffgirtlBBE)wvhich is responsible for fundamental rights issuesl
Member States and the Subcommittee on Human Ri¢gbROI) which is a subcommittee of the Foreign
Affairs Committee (AFET) and deals with human rights issues in relation to third countries. The division
reflects the separation of internal fundamentagints from external human rights issues. The influence

of LIBE is said to be considerable and competition to become a member of LIBE is high. The significance
of LIBE is based on the fact that it deals with fundamental rights, which are a core postieainghe

EU, and is able to influence the wording and conceptualisation of policy and legal responses in this field.
LIBE also has monitoring power to some extent, as it is responsible for drafting the annual reports on the
fundamental rights situationni the EU gee section IC of this chapter). DROI is also considered by
interviewees to be an important voice when it comes to human rights policies concerning third
countries. However, its possibilities are limited and its influence is diminished bettaaseot a fully

fledged committee. Although DROI also organises public hearings and tries to draw attention to human
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rights issues which would not otherwise be heard, and although the work of DROI is said to have
repercussion in other EU bodies suchtas €ommission, its output is filtered by AFET, which means that
its proposals are not always translated into outcomes. In addition, the working mode of DROI is
described as rather reactive; it prefers to respond to human rights incidents and violatioms|l @s to
suggestions by AFET, rather than to-patively and systematically address specific human rights topics.

Room for improvement was thus summarised by the interviewees as follows: enhancement of the role
of DROI by converting it into a fulliedged committee; promoting better coherence between internal
and external human/fundamental rights issues by better coordinating different Parliamentarian
committees working in this field; and improving the practical progress of the EP in general by gdoptin
more flexible and practical approach.

3) The EuropeanCommission
LG Ada RAFTFAOdzA G G2 3INIaAaL 6KS 9/ Qa NRfS:I gAlGK NBII
a very complex and multayered body. Peterson (2012, p. 97) calls the Codrhig y Wi KS & i NI
FRYAYA&AUNI GA2Y SOSNJ) ONBFGSRQ FYyR RS&ZONRO6SaE Ad I
FRYAYAAUNI GA2Y YR YIAY LRfAOE YIYyI3ISNE |a oSttt |
Although being legally a gte institution, a differentiation can be made between the College of
/I 2YYAadaA2ySNARE GKS WLRtAGAOL € FNYQ 2F (GKS O2YYA3
L2 fAGAOFE LINRPOS&AAT YR WI LISNXYIFIYySyids T2abhe ffe |1
/I 2YYAEa2aA2yQa ASNDIWYSKHI 2N SDNBEDIENdAIBER aSS | faz2 bd:
primarily focus on the latter as they are an important factor in the political process of the EU. The
powers and functions of the EC range frbeing a policy initiator and legislative facilitator, taking over
executive roles, being a legal guardian, mediator and broker, as well as an external representative and
negotiator (Hooghe& Kassim, 2012, p. 179). However, as the Commission is a veryesohgaly with
multitudinous instruments and policies that have a human rights impact, the following remarks are only
OdzNE2NE 20aSNBFdA2ya YR | NRdzZZAK FyR Fo0aildN}OG I &
human andfundamental rights (a more detaid analysis of policies and instruments of different DGs is
provided in chapter V).

The main unit responsible for fundamental rights in the EC is the Direct@ameral for Justices and
Consumers(DG JUST), which covers civil justice, criminal justicejamental rights and union
citizenship, equality and consumers. With regard teteenal relations, the main bodies aréhe
DirectorateGeneral for International Cooperation and DevelopménG DEVCO), which works closely

with the EEASand theDirectorateGeneral for TradéDG TRADEY There are, however, a multitude of

other DGs which also have, to some extent, a fundamental and human rights dimension, for example,
the DirectorateGeneral for Employment, Social Affairs and Inclugib®G EMPL)the Directorate

General for Migration and Home Affai(BG HOME), the Directorateéeneral for Climate Actio(DG

CLIMA), and others. The division between internal (DG JUST) and external (DG DEVCO) dimension of
human rights is also reflected in their diffieg approaches to their functions which is not only a

31 Eollowing the requirements laid down in the project proposal, thalgsis in this chapter will focus on DG DEVCO.
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characteristic of the Commission, but is also apparent in other EU institutions. Although dedicated to
bringing the realisation of fundamental rights forward, the units dealing with the internal difaen
adopt a rather defensive, cautious approach and are eager not to overstep their legal boundaries. They
are more reactive than practive in their approach and reluctant to use all of their power. The
mismatch between the legal and political factorstied EU human and fundamental rights framewark
discussed at the beginning of this secti@eems to leave the officers working on the internal dimension

in a rather vulnerable position, as they are confronted with high expectations which do not maich th
legal competences. In addition, the issues they are dealing with are often highly sensitive and concern
delicate issues regarding the domestic matters of Member States. However, it is questionable if the
defensive and cautious approach is an adequasy to address this mismatch or, on the contrary, if it
rather exacerbates these tensions. Therefore, a more-gmtive approach was suggested by the
interviewees as a better way to proceed, which would in turn ensure that the Commission is able to fully
achieve its potential in the field of fundamental rights. In comparison, DG DEVCO is reported to adopt a
more proactive and dynamic approach, more willing to deliberately advocate for human rights and not
so afraid of pushing boundaries. Their more progies approach is facilitated by the fact that they are
mostly dealing with human rights issues in third countries and, thus, not touching on sensitive, internal
issues of EU Member States. Nevertheless, the Commission is seen as being a very straraniistitu

the field of fundamental and human rights, which is able to exert a considerable influence on human
and fundamental rights policies, as well as being pragmatic and willing to compromise. It has therefore
been able to initiate and adopt quite progisive and innovative toofs?

Ly al NOK HannamZ (GKS 9/ RSOARSR GKIFI{d Wol8yeé LINELR:
adopted by the Commission will, as part of the normal decisiaking procedures, first be scrutinised

for compatibility with the/ K+ NI SN 69 dzZNB LISHY / 2YYAAaA2Y3>S HnamX L
LJdzo f AAKSR | | 2YYdzy AOF GA2Y 2dzif AyAy3a | WaSUiK2R2f
O2y OSNYyAy3a (GKS W/ KIFENIGSNI 2F Cdzy Rl Y S yGomrhisowdf th&K 1 & A Y
9dzNR LISFY [/ 2YYdzyAGAS&aE HnnpOd® ¢KS aSiK2R2f238&8 &Kz
Commission legislative proposals systematically and rigorously to ensure they respect all the
fundamental rights concerned in the course of normatiden-Y { Ay 3 LINE QS R)AZNBAQ G AC
W{GNF G0S3e F2N) GKS STFSOGAGS LYLXSYSyidlFrdAz2zy 2F GKS
O9dzNRBLISIY [/ 2YYAAaaA2yZ Hnanmnv NBTFAYSR (KS fIALELWNE |FGK
well as prgosing to examining the impact of legislative proposals on fundamental rights in order to be

able to systematically screen the compatibility of legislative proposals of the Commission with the
CFREU. Although these initiatives by the interviewees to hatk &h positive effect, it was also

repeatedly confirmed that the systematic mainstreaming of CFREU is still a challenge, especially in those
policy fields which are not obviously linked to fundamental rights and those which are core activities of

the EU, nenely trade and other economic activities. In addition, although the instruments introduced by

152 According to interviewees from various DGs and the EP the picture looks less favourable with regard to DG Trade, although

there has been made considerable efforts to integrate human rights in trade mlmier the last year. For a further
elaboration please seERAME report D 9(Beke et al, 2014).
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the EC have the potential to enhance compliance with CFREU, the instruments themselves were
evaluated to be quite vague and leave scope for interpretation. AleBetncludes:

©wX8 U(GKS AYUGNRRAzOGAZ2Y 2F TFdzyRFYSyidlf NAIKGE O2y
the fundamental rights cheekst, does have the potential to improve compliance with the

[CFREU]. However, the substance of the guidance offisredlatively brief and superficial in

nature ¢ in particular in relation to the actual content of rights, how rights fit in to the existing
economiesociatenvironmental headings and the actual application of the proportionality test.

wX8 YdzOK ohZimaiving 2xNdrtise on fundamental rights within the Commission is
necessary if the chedist is to become anything more than glorified bicking exercise.

(Butler, 2012, p. 409)

Further problems regarding the mainstreaming of human and fundameightsr throughout the EC

were considered, firstly, to be the provision of limited human resources. Mainstreaming is a very
demanding task, which requires profound knowledge as well as willingness, if it is to be thoroughly
applied. The workload of Commissiofficers was described as being already very demanding. Making
human rights the business of all staff members adds to this workload, as such analysis requires
additional time. Furthermore, the EC is said to be reducing staff in this field (e.g. in E®PEWich
further adds to the workload of the remaining officers. Secondly, mainstreaming human rights requires
the acquisition of additional knowledge and the training of the officers involved, which is also a
challenge in terms of resources.

Another poblem identified with regard to mainstreaming human rights, is its tendency to become a
bureaucratdD = -¥HOEA Y I S BEBithsHazuS«d omttie prbdess rather than on the content or

the actual impact or benefit for the people affected. In orde address this issue, DG DEVCO has
introduced the mainstreaming of the rightsased approach into all development cooperation
programmes. Although the rightsased approach was already used before, it must now be consistently
implemented in all programes and projects. The rightsl a SR | LILINB I OK W02y aA RSN
principles and standards both as a means and a goal of development cooperation. It changes the
analytical approach and integrates the achievement and fulfilment of human rights into thgndes
AYLE SYSyGlr A2y Y2yA(G2NAYy3 YR S@Lfdad G§A2y 2F | ff¢
5) Thus, the rightbased approach aims at shifting the attention from the process, towards the benefit

felt by the potential rightsholders, and alsaims to bring together human rights and development in a

more coherent way. As the toolbox is a rather new instrument, it is not possible to seriously evaluate
whether it has really had the effect of shifting the focus from the process to the substamipaets on

the ground.

Generally, it was reported that the implementation of fundamental and human rights issues, throughout
0KS 9/ 3% NBIldzZANBaE I O2y&aARSNIOGES |Y2dzyd 27F LISNAZ2)
important starting point when addreéng gaps and challenges in this context.
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2. The EUas a human rights actor concerning external relations
The EU has undertaken considerable effort to integrate human rights principles into its external policies
and instruments. The most important institutisnn this regard are DG DEVCO and the EEAS, which was
created by the Treaty of Lisbon (adopted 2007, entering into force in 2009). On 25 March 2010, the
HR/VPsubmitted a proposal for a Council decision on the establishment of the organisation and
functioning of the EEAS to the Council of the European Union. The proposal was approved by the
Council Decision of 26 July 2010, establishing the organisation and functioning of theTBEEAEAS
was officially established on 1 January 2011. Concerning the BiEARllowing dimensions were
reported as important by the intervieweés?

Firstly, the working mode of the EEAS was descripespecially when taking into consideration a more
KAAG2NROIE LISNRALISOGADBS 6KAOK Ay Ot dBGRELEX, KNS formerNJ A y 3
DirectorateGeneral for External Relations as being rather reactive. That means that the EEAS
responds to external events human rightsrelated events that occur in third countries or with an
international dimensiorg and pressureexerted by other institutions, such as the EP, rather than taking

the initiative itself. The EU Strategic Framework and Action Plan seem to have given the EEAS a more
forward-looking and more practive agenda, and have led to the development of new dinids, which

have reinforced the practive impetus of the EEAS. The Strategic Framework and Action Plan make up a
rather top-down approach to defining human rights priorities with regard to external relations. This
approach is complemented by a botteap approach ¢ the priorities that are decided on in
collaboration with the delegations and on the basis of the human rights country strategies.

{ SO2y Rf &3 (i KB aWefy decisiwg point irdmpeidanting human rights policies in the EEAS.
The implenentation of such policies is reported to require a high degree of personal commitment from

the officers in charge. Particularly in the past, it was to a large extent the responsibility of the officers, in
particular the respective Head of Missions workimgthe EU delegations as well as the-catied
geographical desks, to implement human rights policies. As indicated above, the EU Strategic
Framework and Action Plan, and the guidelines, have enhanced the institutionalisation and de
personalisation of humn rights policies. The adoption of these instruments has seen an increasing
institutionalisation of human rights policies, including, for example, trainings provided for all officers and
the appointment of human rights focal points in all EU delegatidrigey have also disburdened
individual officers, because human rights issues, and especially controversial ones such as LGBTI rights,
have increasingly been institutionalised, and are thus accompanied by clear instructions on where and
how they should be mhed forward. There is the clear imperative that everyone must engage and that
human rights are &’y 2 NI £ Q LI NI 2F GKS | 3SYyRId® |1 2SOSNE  GF
personal and individual commitment and responsibility, not only when it comélsetdmplementation

of human rights in the EEAS, but also with regard to imstitutional cooperation, for example,
between EU institutions but also between the EEAS and NGOs. Therefore, there is room for

153 Most of the dimensions presented in this section are also elaleorah extensively in the Report D 2.2 chapter Il with the

SEI YL § 2 -discendnktipropolicigsi A
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improvement concerning the right balance betweanvellfounded institutionalisation of human rights
issues, and personal commitment.

Thirdly, however, there seems to also be a lack of political will to systematically implement human rights
at all levels and in all policies of the EEAS. Although dodsnseich as the Strategic Framework and
Action Plan, as well as the human rights guidelines, have been adopted and endorsed at the highest
political level, officers reported the lack of a clear political message to the senior management and to
the head of élegations in third countries to seriously take human rights into consideration. As,
especially in the context of external relations, human rights are perceived to be political issues,
geographical desk¥ as well as delegations very often adopt a cautiapproach to human rights issues

and human rights violations in a specific country. They would need a clear political message to
adequately react to human rights situations in third countries.

Fourthly, there are tensions between EU delegations and Menfibérl 6§ SaQ RSt S3AF A2y a ¢
human rights. This could also be described as a lack of coherence when it comes to the collaboration of
delegations of Member States with EU delegations in the area of human rights. There is reportedly a lack

of full invdvement of Member States and an unwillingness regarding the sharing of burden in the fields

of human rights, as would be provided for in the Treaty of Lislaerviewees reported that some

Member States repeatedly disengage from implementing human rigtgtsaid down by EU documents

such as the Action Plan or the Guidelines, and some Member States focus on those issues which are of
Y240 aA3IYyATFTAOLIYyOS (2 GKSY YR W2dziaz2d2NOSQ (2LA0a
is a tendency to leavihese latter topics to the EU delegation, as the policies and principles stipulated in

the Action Plan and Guidelines are classifiethlimg into the responsibility of the EU

Fifthly, the working conditions of EEAS officers are reported to have aarsmleffect on the
implementation of human rights principles. A lack of staff is accompanied by an increasing workload,
which is a result of an increasing number of human rights tools and instruments, among other causes. In
addition, the principle of jobatation prevents the constant, sustainable anddiepth buildingup of

human rights expertise by individual officers. This was, on the one hand, evaluated to adversely affect
the quality and coherence of the respective policies but, on the other handgstpertise gained in the
human rights division is said to continue having an effect when officers rotate to other roles. The
rotation, thus, may contribute to the distribution of human rights expertise throughout the EEAS.

Sixthly, the emphasis placed t¢ime procedures and processes which implement human rights policies

into the work of the EEAS, was raised repeatedly in the interviews. Procedurally, the EU is said to be very
successful in raising human rights issues at regional and international lekgdsiising human rights

dialogues, etc. However, officers also reported too strong a focus on, or an overloaded of, bureaucratic
work. Human rights are described as having become a technical, bureaucratic exercise with too little
spaceavailable for the cosideration of conceptual and strategic issues. There is no, or only little, room
F2NJ ONRGAOIE NBFESOGA2YysE SALISOAlLffeEe gA0K NBIFNR 0

®TheseOl t f SR WAS23INI LKAOIE RS&14Q NBTFSNI G2 aLISOATAO RSLI NIYSy
area.
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a result of the controversial nature of the issues at stakeal #His the results are often the lowest
common denominator and/or focus on procedures because they are less controversial.

Seventhly, although there has been a huge effort to mainstream human rights issues in all EEAS
procedures, the human rights unit islisreported, by some officers, to be rather isolated. The settipg

of the EEAS saw human rights shift from the former Human Rights Directorate in the Commission, to the
Wy 2NX¥IFf o0dzaAySaaQ 2F Fyeé 3IS23NIF LKA Gl cBnSehttardd in £ G K2 dz=
the Human Rights Directorate of the EEAS, it has increasingly become the responsibility of all officers to
take human rights principles into consideration. The mainstreaming of human rights policies has
LI NI R2 EA Ol f-fro¥essibrialRatidio? thel humtiirrights field. Although more and more EEAS
officers are using human rights language, there is a lack of more detailed -degtim expertise, which

would be necessary to fill the policies and strategies with more substance. thbugjestion of human

rights training for EEAS officers is an important issue when trying to ensure the quality of EEAS human
rights work. It further remains unclear if trainings on human rights are reaching the officers who need
training or only those wi are already sensitive to the subject.

Finally, the work of the EEAS is undermined by the fact that human rights are not acknowledged as
Wdzy AGSNEItQ o0& Fff aidl]1SK2ft RSNA® | dzYly NAIKGaA | NB
O 2 y O S hdsef onotfier countries. There are different perspectives on human rights standards, as

well as different approaches to the universality of human rights. Implementing human rights principles

in external action is hampered by the accusation of culturalerigtism; human rights are frequently

aSSy Fa Iy AYLISNRFfAAG AyaildNHzySyd FAYAY3A G WYAEZ
rights is reportedly fuelled by an arrogant attitude adopted by representatives of the EU and Member

States toward third countries, EU double standards concerning human rights in different countries and

a lack of credibility due to a lack of interratternal coherence in this field.

3. Inter - and intra -institutional cooperation
There are a number of platforms for imteand intrainstitutional cooperation and interaction on
fundamental and human rights in the EU. As already outlined above, the two Council wgndins
COHOM and FREMP are important bodies where-intgitutional exchange takes place. For example,
the EC is represented in both institutions and makes initiatives and deliberates with Member States. The
EC itself has a considerable number of irgervice groups which bring together officers of different
departments with the objective to cooperate, exelgge information, learn from each other and ensure
coherence. There are further several EC isenvice groups dealing with human rights issues, such as
the Inter-Service Group on the implementation of the Charter. There are also-$et®ice groups on
gy RSNJ Sljdzr f AGéX RA&AlIOAfAGET w2YlFZ OKAfRNBYyQa NXIK

Furthermore, the cooperation of the EP with other bodies on human and fundamental rights matters
appears to be beneficial for the advancement of human rights in the EU. The EP hapoamant
awarenesgaising role in this field, for example, through its committees, which are regularly attended

by officers of the EC. Especially since the entry into force of the Treaty of Lisbon, the EP is said to be an
institution that has gained pdical weight in the field of fundamental and human rights.
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Intensive cooperation on human rights is taking place between the EEAS and DG DEVCO. This
O22LISNI A2y 61 & RSAONAOSR a WaldNRy3d odzi y20 6A0GK
what was frequently expressed in different ways also by other interviewees). Although there is no
formalised institutional bridge between the two bodies, they are linked by a close net of informal
cooperation. Both bodies are powerful in their own way; DG DEY¥@®@re involved in working on the
proceduraloperational level by financing projects, such as those under the EIDHR, while the EEAS is its
political counterpart.

In general, informal cooperation on fundamental and human rights matters are said to bagef
importance. Such cooperation requires a high level of personal commitment from those involved as it
means that the implementation of human and fundamental rights is dependent on personal
engagement. In addition, there seems to be the need to estaldishnstitutional link between the
external and internal human rights dimension. This division is apparent in all institutions, reportedly
exacerbating the problem of internalxternal incoherence.

D. Conclusions
Evaluating the gaps, tensions and contradigfia 2 F GKS 9! Qa Kdzyly NARIKGaA FN
a complex and unique political system that on the one hand hasetarhing competences in this area,
but that, as pointed out above, is also considerably constrained at the same time. In ligjet albave,
the following crucial gaps, tensions and contradictions can be summarised as followed:

1. Coherence™®
I £ 01 2F O2KSNByOS ¢gFa RSOfIFINBR (G2 0SS 2yS 27F GKS
and fundamental rights policies by EU repmsgives during the interviews. First of all, the lack of
verticaland horizontakoherence is a serious and systematic issue. Vediterence refers to potential
RAFFSNBYyOSa 060SisSSy (GKS FOdAz2ya | yR LI tich&@anSa 2 F
0SUi6SSYy RAFTFSNBYy(H fS@Sta 2F FTRYAYAAUGNI GA2y& KSNB
Raube, 2014, p. 475; see also Porlv | dz0 ST HaAamMHO® LG Ay Of dzZRSa WRATFTTFSI
the member states as well as between the2 YYdzy A& FyR GKS Ay(iSNA2OBSNYY
Raube, 2012, p. 4). Both aspects are crucial in the context of fundamental and human rights policies and
the legislation of the EU. For example, the implementation of CFREU in the Member States was
menA 2y SR I a I ALISOATFAO OKIffSyaSs |a sSNB GKS
delegations in third countries, and the alleged dissociation of the latter from EU external human rights
policies and strategies that they are supposed to support andement.

Horizontalcoherence defines the need farell-functioningcoordination between different policy fields,

due to incongruences between different policies and action. The issue of uneven implementation of
human and fundamental rights policies andngiples in different EU policy fields constitutes a recurring
and challenging topic. This aspect was not only mentioned with regard to considering and respecting the
rights laid down in the CFREU in all policy fields, it was also described as beindea pbbpecific

%% For a detailechnalysis of the issue of coherence with regard to EU fundamental and human rights law and policies please

seeFRAME report D 8(Lewis et al, 2014).
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policy fields which are said to be more reluctant and resistant when it comes to implementing human
and fundamental rights principles such as trade, investment, migration or climate change (see also
below).

A third dimension of coherenceefers to differences and tensions between internal and external
policies, instruments and action, or interretternalcoherence. Ensuring coherence between internal
and external human rights policies was defined as one of the most pressing issuesBb tmeman

rights field by the interviewees. The causes of incoherence in this area also lie in the specific institutional
and legal design of the EU:

¢KS YF22N) SYLKIara 2F GKS 9! Qa O2yaiAlddziazyl
however, isexternally focused, setting up a distinct difference between external and internal
policies. This is evident not just in the reluctance on the part of Member States to submit
GKSYaSt @Sa (G2 KdzYly NARIKGEA Y2yA(G2NAgatragse (GKS
between the active assertion of human rights protection as a goal of EU foreign policy and the
unwillingness to declare human rights protection to be a general goal or a-cutt#zg

objective of internal EU policies. (de Buarca, 2011, p. 491)

Internal-external incoherence refers to many aspects, including differing internal and external standards
(seealsokl LIGSNI +0d C2NJ SEI YL ST (KS WDdzARSt Ay Sa G2 LJ
Rights by leshian, gay, bisexual, transgendergnd SN&E SE o[ D. ¢ L0 LISNA2Yy&aQ 02y
not be accepted by some Member States. A further issue is the problematic human rights record of
Member States towards, for example, minorities or migrants, which undermines the credibility of the EU

when voicing criticism against an alleged poor human rights record of third counfriesefore, the

problem of internalexternal coherence does not only refer to human rights dowdténdards

concerning human rights violation in Blember States, but alswery much to the legal and policy

fields, which lays out differing standards, processes, mandates and levels of protection dependent on
whether a human rights issue falls under the internal or external dimension.

Marangoni and Raube also mention another dimei®n of coherence, institutional coherence, a term
GKAOK O2@SNRE ( sisstitubdaal dorifliSts/adse when aisinglelp8litydarea is served by two
sets of actors and their different procedures, for instance the Council and the Commissi@n. Int
institutional incoherence arises when different actors within the same organisagitor instance two
DirectoratesGeneral of the CommissianK @S RAFFSNBY (i | LILINR | GR&Be, G2 | F
2014, p. 475). As human and fundamental righta golicy area where many institutions are involved
with different approaches and objectives, the question of institutional coherence is particularly
challenging. For example, within the EC, different DGs are entrusted with different aspects of human
and tundamental rights and within the EP there are two saddlies dealing specifically with human and
fundamental rights issues. In addition to these, human rights in external relations is served mainly by the
EEAS and DG DEVCO. Although collaboration is edportun smoothly between different bodies and
units, there is a still room for improvement, especially when it comes to establishing an institutional link,
for example between the external and internal dimension. In addition, dims&tutional coherene,
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defined as different approaches of different actors within one institution, was also mentioned as a
relevant issue.

2. Structure versus personal commitment zOEA OEOI AT AAAOT 08
Closely connected with the last point is the importance of personal commitrawifficers, the se
OFft SR WKdz¥Yly FIOG2NRX 6KAOK ¢la NIGSR G2 0SS RSO
implementation of human rights principles and obligations in the EU. The challenge lies in achieving the
right balance between providingin adequate structure (i.e. instruments, strategies, procedural
requirements) and enhancing the commitment of officers towards human rights issues. Too much
structure might result in an increasing emphasis on procedural aspects of human qigipertedly
already a problemg and thus reducing human and fundamental rights to a bureaucratic exercise.
tdziGAy3a (22 ftAGGES SYLKI&AE 2y aldNHOGIZNBE YlFe&z Ay
concerns, making the realisation of human rights dependemthe personal commitment of the officers
involved, which very often leads to an overburdening of individuals. There is therefore a need to find the
right balance between adopting adequate instruments, such as the Human Rights Guidelines that have
contributed to an institutionalisation of human rights in the EEAS, and the enhancement of personal
commitment as well as expertise of officers. The latter refers to the need for adequate training of
officers and the dissemination of knowledge on the significapicbuman rights issues. It is further
important to consider the importance of institutional learning for building up a human rights culture.
One approach could be to refine the instrument of human rights mainstreaming. Such an improved
instrumentcould md S KdzYl'y NRARIKGE& WSHSNEBO2REeQa o0dzaAySaaqs
to ensure that mainstreaming does neither lead to a bureaucratisation and a dilution of human rights
nor to an overburdening of individual officers.

3. Process beats content
Puting too much emphasis on procedures and processes to implement human rights principles, as
mentioned in the previous paragraph, has another problematic consequence: the negligence of content
related issues. There is a tendency to focus on procedural esspeat only with regard to the internal
but also with regard to the external dimension. The Guidelines, for example, list a broad variety of
operational tools describing which procedures to follow in different international and regional fora.
Another exanple would be the mainstreaming of human rights, which reportedly has the potential to
focus too much on process. Concentrating on procedures, however, bears the risk of reducing human
rights to a technical, bureaucratic exercise, and leaves too little esgac the consideration of
conceptual and strategic issues.

Thus, when it comes to the question of the effectiveness of EU human and fundamental rights politics,
GKSNE Aa | GSyRSyoOe (2 O2yOSyidNlGS 2y WSERTSOGAOD
speaking on behalf of the EU are able to aggregate the different demands into a unified position. The
emphasis here is on avoiding a multitude of views being signalled externally and abstaining from acting

AY oy dzyO22NRAYIFGSROAYERAZNQETIESOEADTSSana A yIDA YL
achievement of goalg and which would require the question of whether EU human rights strategies

and policies are actually good for the people on the ground to be dealtgiiimeglected.
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4, Communication and the lack of a European public
The lack of awareness, as well as knowledge, on EU human rights issues and competences was reported
as a serious gap, closely related to the question of the legitimacy and credibility of the EU, as well as to
the expetations that citizens have towards the EU. This challenge arises not only due to the complexity
of the EU as a political system, but also as a result of a lack of a genuine European public, which hampers
direct communication between EU bodies and citizétewever, there is not only a need to bring EU
human and fundamental rights issues closer to the citizens, there is also a need to enhance
communication towards EU policy makers and other stakeholders.

5. Politicisation of human rights
The lack of politicalill to bring forward human rights policies, to ensure the adequate protection and
Fdzf FAE YSYyG 2F KdzYtry NARIKGAZ 6l a RSTAYSR Fa | O2NEB
system. Thus, there is not only a need to stress the deficits oftheQa f S 3| f KdzYty | yR

rights system, but also to reveal and address political aspects, processes and responsibilitieslledl so
politicisation of human rights would further require these political aspects to be actively taken into
account au for the importance of public discussion and disagreement on human rights issues, as part of
an animated fundamental and human rights culture, to be acknowledged.

6. Trade -offs between human rights and other interests in EU external

and internal action
A sevrere challenge to compliance with human rights objectives and principles is their often weak
position in relation to other issues. The problem of traafés between human rights and other interests
was frequently mentioned as a barrier to integrating hunyghts principles into external action.
Economic and trade interests, especially, seem to repeatedly trump human i§tkhough some
effort has been made to integrate human rights principles into trade policies, there is serious doubt
about whether this has been done in a coherent, sustainable and serious way or if it is rather an
SEFYLX S 2F STRNPGBNFSLesbactyidb2 fnportant starting points for addressing
this challenge: Firstly, how to methodologically evaluate whether policy proposals in the area of trade
are in line with human rights obligations and, secondly, how and against which standarisgact of
these policies on human rights should be measured.

The issue of competing interests was not only raised in relation to the external dimension, it was also
mentioned with regard to internal issues. The two outstanding issues frequently meudtivere the
tension between the question of security and the guarantee of individual rights, especially in terms of
data protection and the respect of other individual rights, and the question of migration (i.e. the
treatment of migrants coming from thirdountries and the guaranteeing of their rights).
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See alsd-rame report D 9.{Beke et al, 2014).
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V. Document analysis of policy and legal documents 157

A. Introduction
The following chapter consists @ analysis of human rights related policy and legal documents
employed by the European Union (EU) in both internal and external policies. It has the objective of
determining human rights standards of EU pchegking and acquiring an insight into the content
priorities and motivation of EU human rights policies. It will further identify gaps, tensions and
contradictions thereof, in line with the general parameters of thport as outlined in chapter |

The policies of the EU cover several topics and amméd in various contexts, often with one theme
engaging several institutions and policies at once. As a result, the EU engages to some extent in virtually
every major human rights area, both in the realm of civil and political rights as well as ecormgiat, s

and cultural rights (ESCR).

This wide thematic scope must be considered within the context of the organisational structure of the
EU and its relationship with the Member States. Despite a long process of structural reorganisation and
attempts at steamlining, the EU remains a complex entity, with various aspects of its policies and
actions distributed among its principal bodies and institutions (the European Council, the Council of the
European Union, the European Commission and the European Partjaarel several other agencies

and interinstitutional bodies, most of which have their own specialised structures for handling specific
thematic and geographic areas of concern. The complicated structure of the EU makes an analysis of
human rights policig all the more difficult, given the fact that different policies are the responsibility of
many different bodies and institutions, and in some cases the same area of policy falls within the
purview of more than one actor.

The above parameters mean that analysis of the entire scope of human rigiétated policies of the

EU is well beyond the scope of this chapter. Therefore, a selection of topics to be covered was carried
out with a view towards providing an insight into a wide variety of EU policiesnal and external, as

well as providing focus on current and emerging themes, which pose particular challenges to the EU. As
a result, the choice was made to focus the analysis on policies formulated or employed by the European
External Action ServicEEAS) and several Director&enerals (DGs) of the European Commission. The
reasoning behind this selection is that both the EEAS and the Commission play a primary role in the
SESQdziAz2y YR AYLX SYSyidl A2y 27T ingKdeaPof Draan dgiftsi S Ny | ¢
concern. Furthermore, within the Commission, several DGs were selected on the grounds of the scope
of their involvement with human righteelated topics, including recently emerging themes and
challenges. This is important becaube Commission does not feature a specific DG tasked primarily
with human rights concerns; instead, relevant policies are split among several DGs.
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The analysis carried out in this chapter will refer to the general standards and principles of human rights
gAUGKAY GKS 9| aeadsSyz I a S aQhdrtér bfAFenkaBntalbRightd dldhey || NB |
9 dzNR2 LIS y ! v anfl ¢isCappbet i@ té jurisprudence of the Court of Justice of the European

Union (CJEU) (see chapters Il and IIl).

In order to povide a sound insight into gaps, tensions and contradictions within the EU human rights
protection system, the choice was made to focus on selected areas of EU policy. These areas were
chosen with a view towards fulfilling the following criteria:

a) The selected areas are being implemented by the following EU institutions:
i. EEAS
ii. The Commission's DG for International Cooperation and Development (DG DEVCO)
iii.  The Commission's DG for Migration and Home Affairs (DG HOME)
iv.  The Commission's DG for Justice andstimers (DG JUST)
v. The Commission'®G for Communications, Networks, Content and Technol@fy (
CONNECT)

b) The areas represent a mixture of external, internal and mixed (internal with external elements
and vice versa) policies, providing an insight into hiogvissue of division between internal and
external policies of the EU informs the human rights protection system.

c) The policies in the given area are in various stages of their policy cycle, allowing a look at how
EU policies are developed, implementeddagvaluated and into how they transition into the
next policy stage.

Within each selected area, relevant documents have been screened and selected according to their
relevance to a given area, their weight and their relation to human rights topics. Gieenumber of
various types of documents produced by the EU, prioritisation has been applied with a view towards
selecting the most vital and relevant legal and policy instruments. Following collection and screening, an
analysis has been carried out towaidentifying examples of gaps, tensions and contradictions.

B. Selected policy areas and documents

1. Human rights in EU external action
The overarching commitment to the promotion and protection of human rights throughout the external
policy of the EU, asrpvided for in primary law (Article 2, Article 3, Article 6 and Artile Treaty on
European Union (TEUArticles 208211 and Article218, Treaty on the Functioning of the European
Union (TFEU)) finds its conceptualisation and operationalisation witdrSsil f L322 f A OAS&a® ¢ K
{ SOdzNAR (& {GNIGS3eQ 09dzNRBLISIY [/ 2dzyOAf S HnnoO NBYL A
for the EU. In 2012, the Council of the EU adopted the EU Strategic Framework on Human Rights and
Democracy (SF) and a asponding Action PlafAP) (Council of the European Union, 201dlhe SF
and AP address the entirety of EU external policy, making them the first major policy documents which
operationalise EU human rights standards across major areas of EU activieeSFTAnd AP are
envisioned to function as an organic pair. The SF acts as a permanent overarching document, which
elaborates the aspirations of the EU as a promoter and protector of human rights worldwide. The AP is

121



FRAME Deliverable No. 4.2

laid out as a tactical operationalisatiand implementation tool, highlighting specific areas of concern

and actions to be taken, including an indication of responsible actors and projected timeframes. Unlike
the permanent SF, the AP is assumed to cover a set period of time, with the firsboaleding in 2014.

The actors empowered to implement the AP include, for the most part, the Member States, the
Commission and the EEAS. With the first set of outcomes and actions on the AP concluded in 2014, the
AP is currently undergoing a transitory eatowards the next array of parameter§.A joint
Communication by the Commission and the HR/VP on a new proposed AP for the yea?P@1fas

issued in April 2015, anithe new AP iexpected to be adopted by the Foreign Affairs Council shortly
(European Commission & High Representative of the European Union for Foreign Affairs and Security
Policy, 2015

Parallel to the SF and the AP, the EU continues to employ a variety of specific documents which outline
the parameters for external action thin selected topics and themes, towards particular actors and
venues, on a multilateral, bilateral and unilateral level. The majority of these documents touch upon
human rights concerns and issues to some degree. Examples of these documents BEdudelium-

term priorities at the United Nations (UN) (202015) (Political and Security Committee, 20%3}jous

EU Human Rights Guidelines (Council of the European Union), the EU priorities for cooperation with the
Council ofEurope(CoE) in 2012015 (Counit of the European Union, 2013) and various EU human
rights guidelines These policies are implemented primarily by the EEAS (including EU delegations
throughout the globe), in cooperation with other EU bodies and institutions (chiefly the Commission and
the Council) and the Member States (including their embassies and missions).

2. Development cooperation and human rights
Although the Treaty of Lisbon introduced the EEAS as an institution intended to carry out the majority of
GKS 9! Q& SE i SBupddies anddhe Mémbér States KHardesponsibility with the EEAS over
several foreign policy areas. One such area is development cooperation and related fields, such as
international dialogue on development and research for development, which DG DEVWGQstats
with the involvement of the EEAS. Towards implementing the EU development policy, DG DEVCO
2LISNF 6Sa dzyRSNJ I aLISOATFTAO aSd 2F aGdN)IGS3IAO0 R20dzyS
(Council of the European Union, 2012a), which oeflithe basic parameters for the various forms
through which the EU provides external partners with aid and assistance. Other documents, which
SyOl LadzZ S aLISOATAO | aLlsota 2F RS@OSt2LIYSyd LRt A
conclusions on aights6 I @ SR | LILINRB F OK (G2 RS@St2LIYSyid O22LISNI (A
0/ 2dzy OAf 2F GKS 9 dzNP LIS-Bot: AlRigHEased Appraashn EncompadRinglAK S W ¢
l dzYl'y wA3IKGA C2NJ 9! 5S@St2LIYSyd [/ 22LISNIGA2YyQ 69 dzN.

3. Human rights in the Area of Freedom, Security and Justice
¢tKS 9! Q& ! NBF 2F CNBSR2Y>X {SOdz2NAi(G& IyR WdzadAOS 6!
checks, asylum and immigration; (2) judicial cooperation in criminal law matters and paligeraton;

138 Eor an analysis of possible adjustments to the secosigliment of the Action Plan sé&RAME Policy Brief014).

139 The new Action Plan on Human Rights and Democracy {201%) was adopted byhe Council on 20 July 2015, shortly
before the submission of this report
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and (3) judicial cooperation in civil law matters (Engstrom and Heikkila, 2014),. ghe relevant

European Commission departments for AFSJ are DG JUSTICE and DG HOME. They deal chiefly with the
following matters: EU citizenship, discriminatjmrganised crime and drug dealing, counrtermorism,

human trafficking, free movement of people, asylum and immigration, judicial cooperation and police

and customs cooperation. Additionally, several specialised EU agencies such as FRONTEX, EUROJUST,
EA® and EUROPOL are involved in AFSJ matters.

The principal strategic policy priorities and themes of the AFSJ have been outlined in a series of strategic
programmes, namely the Tampere Programme (12004), the Hague Programme (2062d09) and

recently the Stockholm Programme (204D14) (Council of the European Union, 2010). With the
Stockholm Programme having expired at the end of 2014, the EU is currently in the midst of a prolonged
internal discourse on the future of overarching AFSJ policies. As a etewf policies are being

developed, this analysis will thus cover the@wing process. The following major, strategic documents,
envisioned as foundations for the new AFSJ programme, have been analysed: the European Council
Conclusions of 287 June 2014 KA OK O2y il Ay W{GN} GS3IAO DdzA RSt Ay Sac
Council 2014); Commission documegtS§ D | ha9yY [/ 2YYA&aAz2y [/ 2YYdzyAOl GA?2
9dzNRB LISY al 1Ay3 Ad | FLIWISYQ 69dzNRBLISHY [/ 2YYAdaAizy H
W¢KS 9| Wdza GAOS { I ASYRIKSENY HneNHzalx az2oAfAde |y
(European Comma d8A 2y HAmMnOOXE [/ 2YYAaadAiAzy O2YYdzyAOlIGAzy W!
2F [ 6Q 09dz2NRLISIY /2YYAdaaAzy HamnROT JgnRRedwewS 9 dzNP
2T GKS {iG201K2fY tNRPINIYYSQ 69dzNRLISIHY tIFNIAIFYSyYy(

4, Human rights and EU inf ormation and communication technology

policies
Since the 1990s, the EU has developed several policies related to Internet access and use, online
commerce, privacy and security, with legal and policy documents adopted with a view towards fostering
a commondigital market within the EU. In 2010 these policies were upgraded as part of the Europe
Haun {GNYXGS3Ieszs GFrlAy3a ySg &aKE@Ra®). Ths doduinént pieSentda G £ !
strategic array of policies intended to provide a comprehensivpr@gech to all issues related to
AYF2NXYEGAZ2Y YR O02YYdzyAOFGA2Y OKSOOKE INZIT &  6O2/dENEdS ¢
the social and economic potential of ICT, most notably the Internet, a vital medium of economic and
societal activity: fordgf 3 o0 dzAAYy Saasx g2NJAy3IsS LI lF&Ay3das O02YYdzyAio
Towards this goal, the Agenda is elaborated into specific priorities, goals angbkcibs, primarily
operated by the newly established DG CONNECT.

C. Notes on methodology
In gereral,accesdo legal and policy documents of the EU in areas covered in this analysis is good. The
majority of legal acts, policy and strategy documernispgrammes, plans and strategies, working
documents and plans, official statements, directives artteoinformation are readily accessible via the
9! Qa ¢SoaritSao

One concern, regarding the accessibility of documentation, warrants attention, given that it affects the
entire FPFRAME project. Despite the general principle of transparency and the publie rd the
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majority of EU publications, several types of documents remain confidential and inaccessible to the
public, short of employing legal means pursuant to EU laws regarding public access to documents. These
documents include selected types of pglidocuments (e.g. external action country strategies), minutes,
agendas and participant lists of Council Working Group meetings and internal evaluations and
assessments. Despite the fact that some of the information in these documents eventually informs
various official concluding documents, the issue of document confidentiality continues to impair
research on EU policies.

D. Gaps, tensions and contradictions

1. Fundamental rights vs. human rights
Throughout both EU legal acts and policy documents, rights and freedoms are referred to as both
WFdzy RFYSY Gl € NAIKGEAQ YR WKdzYly NARIKGaQd ¢KS T2 N
framing human rights within the jurisprudence of EU couAs. a result of these developments, a
tradition of referring to rights and freedoms of EU citizens within the EU legal and policy language as
WFdzy RFYSYydlFf NAIKGAQ KIad SYSNHSR® 5S&ALIAGS RATTFSNI
within the acR S Y A I LISNAEA&AGa a G2 GNBFGAy3a GKS GSNxa
interchangeably while referring to the EU standard of human rights protection (Nyiedealf, 2014,
p.14). This consensus is grounded, inter alia, in the explicit links bettheeBU fundamental rights
NEIAYS |yR GKS &aidlyRINRa 2F GKS WOdz2NRLISIY [/ 2y @Syl
(ECHR), which have been elaborated on by the CJEU in its jurisprudence. Within both normative acts and
policy documents, there is nevidence that the EU considers fundamental rights to be a category of
norms functioning under different overarching principles and characteristics to the international human
rights regime. Looking at the CFREU itself, the fundamental rights languageiwithilches the human
rights language presented in the UN treaties and within other regional human rights systems. However,
Fd GKS aryS GAYSET GKS 9] AdaStF¥ O2yidAydzsSa G2 NBTS
L2t AOASEAT NWRKGRQ WKdzYF yOI 6S32NE Ay AGa SEGSNYLFE LI

2. References to other human rights systems
As mentioned briefly above, the EU human rights system, both in its internal and external dimensions,
refers extensively to standards and achievements of the CoEamde seen in the ECHR and the
jurisprudence of the European Court of Human Rights. The links between these two human rights
protection systems appear on various levels: in the primary law (e.g. Article 6.2. of the TEU which states
GKFG W¢KS chedeita the Buidpeéint Conlvention for the Protection of Human Rights and
Cdzy R YSYy Gt CNBSR2Ya®Q0T Ay GKS / Cw9! O6LINBIFYofS:
and in policy documents (e.g. in the EU Strategic Framework on Human Rightsraadr&ry, p. 2). An
analysis on the nature, scope and consequences of the relationship between the EU and CoE human
rights protection systems lies beyond the scope of this report, but has been extensively discussed within
academia and will be the focus foirther research within the FRAME projétt.

%0 5ee chapter 11.B.1. of thisport: Whe legal relationship between the Charter, the ECHR and national constituttenshaf

¢ NBI (& 2S€e asdRPBRANMEDeliverable BEW S L2 NI 9! Sy 3F3SYSyild gAGK 20§ KSNI 9dzNE
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References to the UN human rights protection system are markedly different between EU legal and

policy documents. While the EU refers extensively to the global human rights framework of the UN in its
external poicy documents €.9. the EU Strategic Framework and Action Plan on Human Rights and
5SY20N} O NBOIFff !'b aidlyRINRa Ay @INA2dza I NBlFaz a
all States to implement the provisions of the Universal DeclaratfoHwnan Rights and to ratify and

implement the key international human rights treaties, including core labour rights conventions, as well

Fa NBIA2YI  KdzY |l ,simidireeketicas withjhdhé iNtHrvaQegmiidBpolioy documents

are sparseNeither the Treaties, nor the CFREU contain anytime2 ¥ (1 KS WLYGSNY I GA2Yy | €
or core UN human rightseaties Incidental references to the UN human rights systean be found
withinloweri A SNJ £ S3I t | yR L] ACOuril Bir2civez2080/46/ECof 7P 2uNd 2808 | Y LI S
AYLE SYSyldAy3a GKS LINAYOALX S 2F Sldzrf GNBFGYSYyld o6S¢
(commonly known as the Racial Equality Directie#drs to several elements of the UN Bill of Rights in

its preamble (European Commission, 2000). This state of affairs mirrors the situation within the CJEU
jurisprudence, which has taken a distanced stance towards the UN human rights system on several
occasionsGrant v South West Trains | .tdase 249/96, para. 4pand is seen as reluctant to refer to it

(UN Office of the High Commissioner for Human Rights, undated, gi2)M/hile the EU itself is legally

02dzy R 2yfte o0& (KS W' 'b /2y@SyilAizy 2y (KS wAadakKda 2
rights sysem has become a universal, global human rights reference point, and the vast majority of its

core instruments have been adopted by EU Member States themselves. The low level of recognition of

the international human rights system within internal EU lawd policies goes against the spirit, if not

the letter, of the unversality of human rights (ibjd

3. Human rights in general external policy
Human rights feature differently between external EU policies (understood as policies related to EU
action towards bateral and multilateral partners) and internal policies (taken as policies aimed at EU
institutions and Member States). The EU formulates its external and internal policies separately in the
Council, where the external human rights policies are dealh wif COHOM (Human Rights Working
Group), while the internal fundamental rights matters are handled by FREMP (Working Party on
CdzyRFYSy Gt wAIKGAEZ /AGATSyaQ widaKaGa FyR CNBS az2g
limited degree. External acn in the field of human rights is largely divided between the EEAS and
selected Commission DGs (chiefly DEVCO and TRADE) working with external policies, while other DGs
(including CONNECT, HOME and JUST) focus on internal matters. Furthermore, reei@aurtbil nor
the Commission feature dedicated overarching (external and internal) human rights policy bodies. The
internalexternal divide has several consequences. The separation of developing, operationalising and
implementing internal and external humarights policies, combined with the lack of an overarching
human rights policy aimed at both dimensions, results in a quite remarkably different set of parameters,
priorities and topics within each dimension. In some cases, the resulting gaps are qyittogastify.

developed by Adam Mickiewicz University, KU Leuven Centre for Global Governance Studies and University of Nottingham,
forthcoming Summer 2016. The report will extensively consider thetiogiship between the EU and the CoE in the field of
human rights, including the consequences of the recent CJEU opinion 2/13 on accession of the EU to the European Convention
on Human Rightand Fundamental Freedoms.
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For example, the extensive focus on the death penalty in external action, combined with relative lack of
internal activity on the topic, is due to the permanent abolition of the death penalty in all EU Member
States. However, tensions dosgiin other areas, particular when EU external policies tackle a topic that

has a markedly lower policy priority within the internal dimension. This leads to situations perceived as
double standards, when the EU acts externally on human rights issues a@cbonsidered to be
inadequately addressed within the EU itself. Several such areas, such as human rights in
counterterrorism, the response to the treatment of minorities in Member States and EU refugee and
migration policies, have been identified ineliature (de Burca, 2011, p. 687) and continue to persist,
RIEYF3IAy3 GKS ONBRAOAfTAGE 2F GKS 9! Q& SEGSNYI f NBf

Furthermore, the external human rights promotion of the EU is markedly uneven, as regards civil and
political rights and ESCR. The EU has a very long and successful history of globally promoting civil and
political rights, as well as furthering mechanisamgl institutions of general importance for human rights

protection and promotion. Examples of these initiatives include the abovementioned staunch EU
support of UN resolutions regarding abolishing the death penalty worldwide and other policy priorities,

such as promoting freedom of religion and belief and working to strengthen and reform the UN human

rights system. The Council elaborates an array of human rights guidelines which can be seen as primary

EU human rights priorities in external actions. Thesduge, among others: abolishing the death

penalty, preventing torture and other cruel or inhuman treatment and punishment, promoting LGBTI

rights, protecting human rights defenders and preventing violence against women and girls. However, at

the same time ESCR are addressed with a remarkably lower priority. The 2012 SF includes a general
commitment to the protection and promotion of ESCR, but the AP contains only a single outcome
SYyiAdt SR wwSaLlSOu F2N SO02y2YAOz uiopearh Union, ROYaR, Odzt G d
outcome 111.9), which contains actions aimed at including ESCR in cooperation with the UN and third
countries. However, it does not elaborate on specific ESCR concerns to the same degree that it engages
topics related to civil and piical rights. The Council has not elaborated any EU human rights guidelines

on ESCR and they feature in a very haphazard manner across other general external policy documents.
Some elements of prioritising ESCR appear in documents focused on seleatfareasan rights, such

as the rights of children (Guidelines for the Promotion and Protection of the Rights of the Child, Council

of the European Union, 2008b). However, on the whole, the EU gives a markedly lower priority to ESCR
compared to civil and paical rights.This particular gap appears to be remedied in the proposed new

AP for the years 2018019!°" which containsthe 26 2 SOG A @S WwWC2aGSNAy3I | 02Vl
LINEY23GS 902y2YAO:S {20AFft FyR [ dzf (i dzNJeyf Huweh Righisa 6 9 { /
/| KIFftSyaSaQ 69dz2NRBLISIHY [/ 2YYA&aaAirzy FyR FyR 0KS | A3K
Affairs and Security Policy, 2015, objective 11.16). Interestingly, while in the previous informal external

action burden sharing arrangemetite promotion of ESCR was mostly ceded to Member St&téise

proposed new AP indicates that the stakeholders responsible for furthering ESCR priorities will be the

181 The new Action Plan on Human Rights and Democracy {201%) was adopted by the Council on 20 July 2015, shortly

before the submission of this report.
182 |nformation obtained during interviews with stakeholders taken under the Chatham House Rule, 8rOsseber 2014.
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EEAS, the Commission and t@euncil. This signals anteresting shift towards a more cémalised
approach to ESCR promotion.

The proposed new 2018019 AP includes other solutions which contrast with the previous array of
external human rights policies. One general observation can be nmaaeelythat the proposed AP has
shifted towards an ggroach based on prioritisation of key items and areas. This likely heralds a change
from the previous external human rights strategy, where the EU sought to address virtually all major
human rights concerns (and as evidenaethe case 0ESCR, was not i able to succeed in that) into

an assumption that the EU selects particular areas where it will focus the attention of its institution and
cooperation with Member States. This prioritisation desmonstrated by the fact that some items
presentinthe20& !t ¥ &dzOK & GKS 2dzi02YS WCNBSR2Y 2F wSt
Union, 2012b, outcome V.23) have no counterparts in the 2015 AP. Whitee one hand this raises
concerns as to whether the EU will continue to maintain its policiesdas not covered in the 2015 AP,
interviews with stakeholders from the Council, EEAS and MS diplomacy indicate that the new
prioritisation is supposed to allow the EU to use its resources in a more efficient manner, averting the
problem of overextendinghe EU diplomacy in the field of human rights.

On the other hand, the 2015 AP includes several items which have not featured prominently in the EU
external humarrights policy up to date. Onexample of filling such gaps in the policy is the objective

W /Itidating an environment of NORA AONA YA Y GA2Yy Q 09 dzNBLISIY [/ 2YYA:
Representative of the European Union for Foreign Affairs and Security Policy, 2015, objective 11.12),
which contains actions of both general adiscriminatory nature ath specific areas such as issues of
discrimination against LGBTI persansligenous peoples and persons with disabilities.

4, Human rights in development cooperation
Throughout the history of EU development cooperation, much criticism has been expressetdimggar
the role and place of human rights concerns within the policies employed by the EU (International
Human Rights Network, 2008 p. 6.). Weaknesses identified include the following: substitution of legally
precise human rights terminology with vague forations; misrepresentation of the relationship
between policy commitments and the legal obligations of human rights; failures to identify core
development challenges (such as poverty as a denial of human rights); and not acknowledging the equal
status of BCR and civil and jitadal rights in practice (Ib)d In particular, criticism has indicated that EU
policies have refrained from adopting a human righésed approach (HRBA) to development. The
HRBA, as developed within the UN system, calls for the stmaaming of human rights across
development cooperation, an understanding human rights protection as both a means and a goal of aid,
and the strengthening of the capacity of rigtitelders to make their claims and of ddgarers to meet
their obligations(Marx, MclnerneyLankford, Wouters& 5 Q1 2 f £ | y R S RigR9). mevcpriEnt LILID
general strategic document for EU development cooperation, the Agenda for Change (Council of the
European Union, 2012a), suffers from several of the aboeationed inadequaeis. The Agenda uses
confusing language, which indicataa unclear approach to the relationship between human rights,
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democracy and good governant@and makes no mention of the HRBA or of the role of the UN human
rights framework.

Towards addressing theseK 2 NIi O2 YAy 3azX GKS {C FyR !'t AyOfdzRS4a
towards a right® F &SR LILINR | OK (G2 RS@St2LIYSyid O022LI NI GAZ2Yy
carried out in order to achieve this outcome: the development of a toolbox for workawards a rights

based approach (RBA) to development cooperation, the inclusion of human rights assessments as an
overarching element in the deployment of EU country aid modalities and the integration of human

rights issues in EU advocacy on the glomaietbpment agenda podWillennium Development Goals

(Council of the European Union, 2012b, outcome 1V.10). Following up on the priorities laid out in the AP,
GKS [/ 2YYA&aaAirzy KlFa AyidNRRdIzGBR A IRigh®asad] Apgraach, R 2 O dzY &
Encompassing f f | dzYlty wA3IKGa F2NJ 9! 5S8S@St2LISyd /221N
while operating under the umbrella of the Agenda for Change, outlines a comprehensive RBA (European
Commission, 20144j! The working document presents a modality frequendynployed by EU

institutions, namely the tendency to close gaps and alleviate inadequacies in general policy by
introducing new specific documents, without replacing or altering the underlying framework. While this
approach ensures covering the gaps in @glit does generate a disconnect between the Agenda for

/| KFyaSs gKAOK FSI (dzNB & agRQ NBNRSINRRIvEY Sa aiSR QW NALABNRAEN C
ToolBox, whichoperationalises an RBA. While this does not cause a direct conflict between both
documents, it results in an arguably vital concept of RBA missing from the overarching strategy.

Furthermore, the RBA, as elaborated upon in the Bmi, is difficult to reconcile with prexisting

concepts in the discourse on human rights in developmdiie TooBox recalls the Development
Assistance Committee (DAC)/Organisation for Economigp€mation and Development (OECD) framing

2F GKS 1Tw.! Fa GKS adFINIAy3a LRAYy(G Foadd appraach,02y OS L.
encompassing all hupa NA IKG 4 QX REA gods Yiegondi tke formalfy Kesogriized Human

Rights, to include other types of rights, such as intellectual property rights, basic economic and social
delivery rights as well as sexual and reproductive health and rights. ArttiiRBefore is an approach
O2@SNRAY3I | ONRBIRSNI OF §S32NE 2 EuroNdarHCGommiissionkKA0Ma, i.K 2 & S
Y 2KAES GKSNB A3 AYRSSR YdzOK O2y ¥dzaA2y-basdt I G4SR

F LILINE I OK Q3 [|YBLARNRIIyO KNFOTF KRR W N IOBBMEI BN yafuMasembi, 2004, p.

1431) the latter sees at least two frequent uses. As Prion explains, one of them is nothing more than a
AK2NIOKFYR-NAAMIWK dz¥ [AYS R | LILINE | OK Q SroaghkdistanSed fradn3he 2 (1 K S NJ
international human rights system (Piron, 2005, p. 24). The-Bowlintroduces a new conceptualisation

of an RBA which is neither fully convergent with an HRBA but, on the other hand, as tigoX islelf

reitartes, does not imly distancing from human rights. As a result, the conceptualisation of human

rights in development, as presented in the T&alx, is difficult to reconcile with existing concepts, and

%%n Section 1, thé\gendad (i | 164 (KF({i w2028500A08a 2F RSOSt 2 LIVSsedulityareS Y2 ONI O
AYOSNI 6AYSRQS gKATf BY{POURAKIAaZ ARSEBYFONIWNOERI DR 20GKSNJ {S& St Sy
hierarchical relationship.

184 A more extensive analysis of the TBmix canbefdzy R Ay . §1 S5 5&Rées de layHREM®). | | OK ST
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indicates a somewhat carefree approach to terminology in an already qaimantically convoluted
field.

5. The EU and positive duties in human rights protection
One of the general critiques of the EU human rights system concerns the way in which it formulates
duties related to rights and freedoms, in comparison to the concepinatfti-layered human rights
protection (UN Office of the High Commissioner for Human Rights (undated),-pp)1&eveloped
within the UN human rights system, the concept of milaiered protection of human rights assumes
that, apart fromWy S 3| (G AGBS GRAXIOKS &Sy G At NBaLIS OG0 Hhadedami I K G a
the obligation of dutybearers to refrain from infringing upon these rights, positive duties exist as well,
entailing the protection and fulfilment of human rights. In this paradigne, duty-bearer is required to
ensure that third parties do not interfere with the enjoyment of freedoms and rights, and that the duty
bearer facilitates the fulfilment and realisation of rights by the righairers themselves. To quote the
Committee onEcf2 YA OX {20AFt FyR /[ dzf GdzNF € wAIKGA 6/ 9{/ woO
levels of obligations on States parties: the obligations to respect, protect and fulfil. In turn, the
obligation to fulfil contains obligations to facilitate, provideRan LIN2 Y2 G SQ o6/ 9{/ wX HnnnZ

The concept of muHiayered protection of human rights, originating from the CESCR and the
W2y @SyiAazy 2y GKS 9tAYAYIlFGA2Y 27, hasbifice ex@ant¥dinto2 F 5 A 2
the entire UN human rightBamework. While the EU itself is currently a party to only one instrument of
the international human rights system (namely the CRPD), the core concepts of human rights, as
elaborated by the UN, are not limited to the UN itself, but are widely considéxatth, in academia and

in jurisprudence of international and domestic courts, as universal standards applicable to all human
rights systems. Furthermore, while the TEU does not explicitly reference the international human rights
system as a source of genénarinciples for fundamental rights within the EU, it does refer to the
constitutional traditions common to the Member States, who have ratified a majority of core UN human
rights covenants and treaties and who apply international standards in their damegislation and
jurisprudence.

The concept of positive duties is unevenly reflected in EU policy documents. For example, the

/I 2YYA&aaA2yQa NBOSyid R20dzySydaz 2y FaaSaaAiy3a GKS
CFREU, stress the necessity ofpeesing fundamental rights and ensuring that the EU bodies and
Member States refrain from infringing on rights and freedoms to the degree to which they are bound by

the Charter (European Commission, 2009a; 2009b and 2010c). These documents make noeréderenc

the concepts of protecting the rigHtolders from interferences by third parties or to the idea of
fostering the fulfilment of rights.

¢KS a02LS 2F GKS 9pOBENBRX RFARGKERPA SE&)N KORGZ I BAYAGA
rights systemlead to situations such as the one concerning the European Arrest Warrant (EAW). The
EAW is an instrument of judicial cooperation within the EU, which allows for the transfer of a suspect or

a sentenced person from one EU Member State to another, sulijemteral standards and procedures

outlined in relevant EU law, and in domestic law which implements the EU legislation (Council
Framework Decision 2002/584/JHA). While the Framework Decision on the EAW introduces several
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human rights safeguard$’ it does not enshrine protection of procedural rights. Therefore, the EAW

relies strictly upon procedural rules and practices of domestic criminal law, and does not protect the
individual from the violation of his or her procedural rights. The relationship betwd@mestic

standards and the EAW Framework Decision were subject to several controversial rulings of the CJEU,
which initially took a very defensive approach, narrowly interpreting the scope of grounds for refusal of

EAW as exhaustive (ca€prian Vasile Rl, 2013 and ruling that Article 53 of the CFREU may not be
interpreted as allowing the Member State executing the EAW to introduce conditionality for surrender,

which is not provided for in the Framework Decision (c&tfano Melloni v Ministerio Fisc&013).

Only recently, in the caskerany F v Premier ministre (2018)d the CJEU take a less restrictive position

from the perspective of human rights protection, ruling that the Framework Decision, despite a lack of
explicit provisions, neither requas nor prevents Member States from providing a possibility to bring an

appeal with suspensive effect against a decision to execute an EAW. Recent years have seen several
developments aimed at overcoming gaps in criminal procedure standards across thgtiESeveral

policy and legal measures undertaken towards strengthening (and harmonising) these standards.
9EI YL S& IINB G(GKS W5ANBOGAGS 2y GKS NRIKG G2 Ayd
(Council and European Parliament Directive 202{i#)), the Birective on the right to information in

ONR YA Y t IColich&hé RufopednaParliament Directive 2012/13[EY)R (1 KS W5 A NB OG A
NAIKG 2F O00OSaa G2 F t1F @SN AY ONRYAYlf ChdN@d OSSRA
and European Parliament Directive 2010/64/EDgspite these new instruments, the overall scope of
procedural rights protection remains uneven, with areas such as the presumption of innocence and the
right to be present at trial, special safeguarftsr children suspected and accused in criminal
proceedings and safeguards for vulnerable persons still in early proposal stages.

¢
y

On the other hand, however, several policy areas do outline priorities and actions, which adhere more
closely to the conceptfomulti-layered protection of human rights. One can find such examples in the
aforementioned Digital Agenda for Europe. The Digital Agenda for Europe (European Commission,
Hamal o FNFYSa GKS (Se& FOGA2ya 2F OHARPRS AynHiORSE&HN
It is a holistic and comprehensive document, which tackles ICT concerns from many angles and within
multiple contexts. As far as civil and political rights are concerned, the Agenda focuses on the issues of
online privacy and secuyit however, it does not consider the importance of the Internet as a medium

for freedom of expression and political activifyIn its focus on safeguarding the protection of privacy,

the Agenda stops short of highlighting problems arising from the useatd surveillance for gathering

BLoARD wSOA G frk Dedision respects fuddan@itdl rigBtwaRd observes the principles recognised by Article 6 of

the Treaty on European Union and reflected in the Charter of Fundamental Rights of the European Union, in particular Chapter

VI thereof. Nothing in this FramewoDecision may be interpreted as prohibiting refusal to surrender a person for whom a
European arrest warrant has been issued when there are reasons to believe, on the basis of objective elements, that the said
arrest warrant has been issued for the purposf prosecuting or punishing a person on the grounds of his or her sex, race,

religion, ethnic origin, nationality, language, political opinions or sexual orientation, or that that person's positiobhemay

prejudiced for any of these reasons. This Framéwiecision does not prevent a Member State from applying its constitutional

Nbzt S$a NBtI GAy3a (G2 RdzS LINRPOSaazr FTNBSR2Y 2F laaz20AlGdAarays FNBSR
0 M dNO perdbn should be removed, expelled or exdited to a State where there is a serious risk that he or she would be
4dz62SOGSR (2 GKS RSIFOK LISyltées G2NIdz2NBE 2N 20 KSNJ AyKdzYly 2NJ
1% This contrasts with the way the EU promotes freedom of expression in its externainhtghés guidelines on freedom of

expression online and offline, see Council of the European Union (2014e).
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data in law enforcement or of international dasharing between state agencies and governments. The
Agenda is one of the few EU documents analysed, which strongly accentuates the positive obligations of
the EU as a dutpearer. With regard to economic, social and cultural rights, the Digital Agenda features
several items which tackle challenges related to ESCR, such as the use of ICT in providing healthcare and
assistance to the elderly, the role of ICT for culture and dridatand the concept of eGovernment as a
platform for enhanced, open governance. While the Agenda does not explicitly refer to ESCR, it
nevertheless clearly elaborates the policy objectives of the EU regarding ensuring ICT support for several
social, ecoomic and cultural spheres of life. Furthermore, the Agenda references the CRPD in the
context of ensuring proper ICT accessibility for persons with disabilities.

The Agenda highlights the necessity to protect individuals against-cyinee¢ and threats tgrivacy and

personal data regardless of the source of such infringements. As far as the obligation to fulfil human

rights is concerned, the Agenda takes a progressive stance, including themes such as guaranteeing
universal broadband coverage, providing@® LJISY | YR ySdziNI ft Q AYyiSNYySasz A
preventing digital exclusion. The Agenda falls short of explicitly elaborating on several themes, such as

the general importance of internet access for the full realisation of rights and freedbms the

challenges digitakurveillance and law enforcement dasharing present for the right to privacy.
Nevertheless, it serves as an example of a document that is more closely aligned to international
standards, as far as multilyered protection ohuman rights is concerned.

6. AFSJ policy priorities post -Stockholm Programme %
With the Stockholm Programme having expired at the end of 2014, the EU is faced with the challenge of
elaborating a new overarching strategy in the field of freedom, security asiicg. Under the pre
Lisbon division of powers and competences within the EU, the European Council enjoyed exclusive
competence for policynaking inthe sl f f SR WIKANR LAfEFND 2F GKS 9! =
was limited and the European Parhent was a noiplayer in the process (Carre€aGuild, 2014, p. 2).
The Treaty of Lisbon altered this structure by making the European Parliame¢gisiator in the field
of AFSJ and by strengthening the roles of the Commission and the CJEU aasbhwelbnstitutionalising
the CFREU as a binding document. Nevertheless, the Stockholm Programme was adopted by the
European Council, operating in a very+isbon mineset, with little respect given to the emerging roles
of other EU bodies (ibidp.3). @nsequently, intrainstitutional rivalry flared as the Commission defied
the European Council and opted to pursue its own agenda and vision of AFSJ policies (European
Commission, 2010b). As the Stockholm Programme approached its expiration date, the aBurope
Council set out to provide a new set of strategic parameters for the next cycle of AFSJ policy; these
parameters were eventually adopted in June 2014 (European Council, 2014). However, concurrently, the
9dzNR LISFY t I NI AFYSYGQad 2/VBOATF T ANENIT RY¥A (WESGI HQPFE . 19y
DG JUST and DG HOME prepared their own takes on the topic of expanding AFSJ policy into the next
institutional cycle (European Commission, 2014b; 2014c; 2014d; European Parliament, 2014).

%7 Several aspects of general importance of internet access for various spheres of human rights have been identified within the

international human ights system, e.g. in the context of freedom of opinion and expression (UN Human Rights Council, 2011)
and access to cultural and scientiffe [UN General AssembBQ12).
%8 Eor amore comprehensive look at human rights in the area of AESBRAME report D 11(Engstrom& Heikkila, 2014).
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A comparative aalysis of these documents, carried out by Carrera and Guild, indicates that there are

major tensions in operationalising human rights between the European Council, the Commission and the
European Parliament. The authors point to a markedly low prioribeattf human rights in the

9dzNR LISIY / 2dzyOAt Qa ' C{W I 3ISyRIZ F2N SEIFIYLXS (KS ¢
indicating an awareness of human rights issues in topics such as immigration and surveillance &Carrera
Guild, 2014, pp.-41). While both the Commission and the Parliament have proposed AFSJ strategies
which accept the CFREU as a central human rights instrument and allude to specific human rights
concerns, the level of recognition of human rights concerns varies between ttittioss, with the

t F NXAFYSYyGQa R20dzySyidia oSAy3a | NHdzZ 6feé& adNBy3ISad A

¢F1Ay3a | Oft2aSNJ 221 i LRfAOé R20dzYSyida LINSBLI NBR
cannot fail to notice several tensions and gaps betwebant. In general terms, the documents

produced by both DGs acknowledge the role of the CFREU and respect fundamental rights. However,

the communications issued by DG JUSTICE feature a markedly higher level of attention to human rights
issues, highlightingldS OA FA O (2LA 0& &dzOK & GKS NARIKG G2 FFAN
vulnerable groups (e.g. crime victims, persons with disabilities). Given that both DG HOME and DG
JUSTICE deal with the same major area of EU policy, the incohersattingefrom the parallel design

of strategic parameters paves the way for the possibility of internal double standards across the same

policy area. At the same time, documents formulated by both DGs fail to address several issues related

to human rightsCarrera and Guild highlight the lack of attention paid to the topics of mass surveillance

FYR AYUGSNYyFraGAz2ylrft O022LISNIGA2Y 6AGK GKANR O2dzy i NA
documents (Carrera and Guild, 2014, pL®. However, other gapsersist as well, such as the lack of

any explicit reference to the need to safeguard human rights in coueteorism. This omission is all

the more questionable given the record of EU Member States in curtailing human rights under the
justification of potecting national security against terrorist threats, as well as the participation of

several Member States in the US extraordinary rendition programme.

E. Conclusions
Over the course of its history, the EU has developed a number of human rights instriandrslicies,
including the entry into force of the CFREU as a legally binding document. The EU has also made several
positive developments in mainstreaming human rights throughout its policy areaschieving
considerable success in the external field WK G KS Ay UiNRRdzOGA2Yy 2F GKS WwW{i
tfly F2NJ 1 dzYtry wA3IKdGa yR 5SY20NI 0eQed ,SaGz 4 GKS
internal policies is frequently dodged by irtimstitutional rivalry and the conflicting viesvof the
Council, the Commission and thearliament (Thiel 2005 p. 16). The intereaternal divide, and
incoherencies arising from it, continue to be major challenges of EU human rights policy. The divide
leads to situations such as the EU externallynpobng the respect for rights and freedoms, which it
AGaSt¥T R2Sa y20 LINRGSOGT Ay@AlAy3a | NHdzySyida 2F WR
of the EU in multilateral and bilateral relations. This situation is also exacerbated by theidmity p
given insofar to ESCR in EU external policy, which makes dialogue and cooperation with external actors
who are strongly focused on matters related to ESCR much more difficult.
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While the EU has established a long tradition of referring to the ltmkan rights system, and drawing

upon achievements of the Strasbourg court, it displays remarkably less interest in drawing upon the
experiences of the UN human rights system. References to critical global human rights instruments
F2dzy R ¢ A ( K Aof Rights @mdins@ske amanfy legal and policy documents. The idea of multi
layered duties elaborated within the UN system is only partially reflected in the EU human rights system.
At the same time, as outlined in the FRAW! a9 NB L2 NI 5 e analysid arfl lARiddli 2y
assessment of EU engagement in UN bodies, the EU continues to seek to strengthen its position within
the UN, upgrading its status within UN bodies and positioning itself as a provider of leadership in
selected human rights aredBaanowska et aJ.2015 pp. 218219). Such political aspirations can fare
poorly if strong arguments can be leveraged against the level of inclusion of UN human rights standards
within the EU itself.

Looking more closely at internal EU policies in their @antext, the first major tension visible is the

lack of an overarching internal EU human rights policy. While the EU was able to successfully elaborate a
comprehensive SF and AP for human rights in external action, it has not moved to establish a similar
document for internal policies. As a result, internal human rights concerns continue to be addressed in a
scattered manner by a wide range of legal and policy instruments spread across thematic areas and
divided between the competences of various EU bodied institutions. The few documents which

I RRNBaa Fff 9! LRtAOASar Yzail yziarofeée (GKS /2YYAaa
for fundamental rights, are overtly general in hature and do not indicate specific areas of engagement or
emergng global themes in human rights protection. In fact, the vast majority of EU policy and legal
documents refer to human rights on a very general and abstract level, expressing commitment to
respecting rights and freedoms but frequently stopping short afradsing specific issues identified by

both internal and external stakeholders.

The issue of formulating a peStockholm policy strategy for AFSJ is certainly one example of the
infamous interinstitutional rivalry within the EU, and of a struggle toasish a working division of
competences and powers pekisbon. It also reflects how EU poliyaking is influenced by the diverse
philosophies of EU bodies and institutions. The Council of the European Union, an intergovernmental
body, appears to defengre-Lisbon arrangements and is reluctant to elaborate policy priorities, which
would require stronger human rights commitments from the Member States. The Commission, on the
other hand, due to its role as an enforcer and scrutiniser of EU policies andirtiidementation by
aSYOSNI {dFGSaz | LIWISEFENBR Ay@SaGdSR Ay SyadNRAy3 GKI
CFREU and mainstreaming human rights throughout its policies. However, with the policies split
between two DGs, with only a superficial levef coordination, incoherency persists. Despite
commitments to ensure respect for the CFREU and, particularly concerning DG JUSTICE, a visible focus
on several important human rights areas, gape DGsremain. In particular, issues which cast doubts

on the human rights record of EU Member States appear to be-lgidd. Finally, the European
Parliament, with its importance increasing and role broadening, unburdened by intergovernmentalism,
elaborates the strongest support for protecting human rights wattiie AFSJ.

At the same time, the EU human rights protection system has seen positive developments. Examples of
the increasing scope of safeguarding procedural rights in criminal justice and of introducing a RBA to
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development cooperation show that the E&Jcapable of reflecting upon its own human rights system
and taking steps towards covering gaps and removing tensionsa@mdadictions. The new AP appears

to reflect several key issues of external action in the field of human rights. Most nptlablifU seems

to move towards engaging major topics such as ESC rights and discrimination which have not been
prominently featured in its external policy insofar. At the same time, the EU continues to further
external human rights policies in areas where it Baen considerable success over the years, such as
GAGK OKAfRNBYyQa NRARIKGA 2N 2LII2aA G laRlyappeds aBlStb (G K LISy
reflect and readjust its approach to human rights in external policy in a more comprehensive manner
than it is with internal policy. There are certainly many factors behind this situation and several of them,
such as the lack of overarching human rights strategy, insttutional issues and the problem of
trade-offs (see p. 115) have been highlightadhis report.
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VI. The EU Member States under the Universal Periodic Review of the
Human Rights Council: main gaps and challenges **°

A. Introduction

1. Objectives and methodology
This chapter will address the analysis of the outcome of the Universal Periodic Review (UPR) for each
European Union (EU) Member State in order to identify the main legal gaps in the implementation
and/or violation of international human rights standarddributed to the Member States during this
review process. The objective of this chapter is to identify which gaps are highlighted most in the UPR of
the EU Member States in order to identify common, general or systematic patterns. It thus follows that
individual cases of violations by Member States will not be analysed.

¢tKS FT20dza 2F (KAa aSOlAz2y A& 2y GKS 2dz2id2YS 27F
Whdzi O2YS wWSLEZNIQd !'ff 2F (GKS 22N)] Ay3dHdERazti®d NB LJ:
UPR of all the EU Member States have been exantifi¢tbman Rights Council (HRC) Resolution 5/1,
YLyabdadedZiRRy3a 2F (GKS | yAGSR stdted she yllds tHatdgoveryi thevA I K (G &
process of the review. Since the main pur@ad this section is to identify legal gaps in the human rights
performance of the Member Statea|so with reference tai KS NXzf S&a adlF SR o6& (GKS
wSaz2fdziAz2y Qs alLISOAIf O2yaARSNI A2y & Ks2tozheRegdd S I A B S
standards according to which the behaviour of the states will be assessed. According to General
laaSyofe wSazfdziAz2y cnkupmI gKAOK SadlofAiakSa (K.
NAIKGE 206f A3 GA2yYa tilutibrRbuildiggyRésolitivrnSsyedifieDibipsedinst@imenty én
GKAOK (GKSNB gl a | O2yaSyadza FY2y3a GKS adldsSaz
W YyABSNEIE 5SOtINFrdA2y 2F 1dzYly wAIKGAQI KdzYl y N
pledges and commitments made by states (including those undertaken when presenting their
candidatures to the HRC) and, finally, international humanitarian law (HR@Quf®s 5/1, Annex |.A

paras. 1 and 2). Regarding the comprehensiveness of thisbsbe authors highlight that this normative
FNIYSG2N)] KFEa Iy WSELIyaAaAgdS F20daAaQ airyoS Al ArAa y
state is party and includes other legal instruments (Abebe, 2009, p. 5). Others regret the exclusion of
customay rules of human rights law and identify certain problems if the basis of the UPR relies only on

the treaties to which the State under Review (SuR) is party (Bernaz, 2009;:8®)."7For the purposes

WCcSEALS DsYST Lal Aa tNRTFSa4a2NI 2F LYGSNYlFGAz2yLEE [Fdel yR | dzYl
University of Deusto. Maria Nagore Casas is a researcher at the Pedro Arrupe Institute of Human Rights in Deusto.

170 The Reports of the Working Group are availablétdp://www. ohchr.org/EN/HRBodies/UPR/Pages/Documentation.aspx

SEOSLI FT2NJ 6KS aS02yR Oedf SQa wSLRNI 2F Lilfé& 6KAOKessl a y2i
that have passed the second cycle are Cyprus, the Czech Republic, Findame, Germany, Italy, Luxembourg, Malta, the

Netherlands, Portugal, Romania, Slovakia and the UK.

" This author mentions two problems if the basis of the review is composed only of the treaties ratified by the SuR: first, the

review of the states that &wve ratified less instruments would be less severe since there are less standards to assess their
behavior and, consequently, less possibilities of finding violations compared to those states who have ratified more mtstrume

and, second, the risk of dupating the work of tle treaty bodies increases (2009,81.).
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of this chapter we will mainly focus on the interr@tal and regional human rights instruments to which

the Member States are party, because these instruments are the main source of binding human rights
obligations for the states. The analysis of other sources, such as the voluntary pledges and commitments
of the states, would be a huge task thdte to time and space constraints, cannot be addressed here,
although they also form part of the legal basis of the review.

Before addressing the main purpose of this chatén identify the most recurrent issigenoted in the

UPR of the EU Member Stateshe following section 1.B will briefly introduce some ideas regarding the

role of the EU in the HRC and, in particular, in the creation and development of the UPR, in order to
contextualise and facilitate thedzR& 2 F GKS 2dzi 02YS 2 F wl &hi&h willbe a SY 06 SN
undertaken in ection II.

2. Background: the EU and the Human Rights Council
The EU has been a strong advocate and supporter of the HRC since its inception*lA 20@i6e
successor of theCommission onHuman Rights (1946 nnc 0 ® ! & LINRPOfFAYSR AY
CNIYSg2N] FyR ! OlGAz2y ttlty 2y |1dzYly wigobKsijtathd y R 5SY
STFTFSOGADS FdzyOlA2yAy3a 2F (KS [/ 2dzy OA faddedp Withday OA f 2 7
any doubt, the most innovative element of the HRC was the creation of a new mechanism to examine
the situation of human rights in all UN Member States (Marquez Carr&sbiifosi, 2009, p. 260),
namely the UPR. The main aim of the URPB overcome the politicisation, selectivity and double
standards that plagued the former Human Rights Commission when dealing with human rights
violations in specific countries (Nowak, 2006, p. 24). According to the UN General Assembly resolution
thatsetupd KS | w/ X GKS 'tw gAff 0SS olFlaSR 2y WwW2062S00GA0S
each state of its human rights obligations and commitments in a manner which ensures universality of
O2@SNI 3S | yR Slidzr £ GNBI Y Saf Assembly) ARed@RID@al 5.6).2n |
spite of this wording, deep disagreements remain as to the scope of the UPR (Alston, 20082pp. 1
and its functioning so far reveals that risks of politicisation will always be inherent to a body of a political
nature such as the HRC.

The EU and its Member States have been very active and have tried to turn the UPR into an effective
mechanism for the promotion and protection of human rightsAfter the first cycle of the UPR (April
2008-October 2011}/* in whichthe 193 Member States of the UN were scrutinised, and with the
second cycle under way, the UPR has gained some credibility as a mechanism that has the potential to
make a significant contribution to the promotion and protection of human rights at a doméstel.
Although being fully aware of some relevant shortcomings: lack of sufficient time for the consideration
of the human rights situation in every country; block dynamics in the operation of the UPR; vagueness,
duplication and overlap of some recomnuations; freedom of states to reject recommendations; and

172
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For the role of the EU during the process that led to the esthbient of the HRC see Wouters, Sudsehna & B&a008B).

The EU cannot participate as a full member in the HRC, since d@nty apply for observer status. See HRC Resolution 5/1,
Rule of procedure 7(a).

1% A thorough analysis of the first cgatan be found in De la Vega & Le(@i11).
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lack of effective followup procedures of the recommendations adopted, among oth&rthe UPR can

be considered an opportunity for the appropriate promotion and protection of human rights, if
adequadely used. In this sense, both the EU and its Member States have a strong responsibility to ensure
that the UPR functions well if they want to be perceived as a credible and coherent multilateral actor in
the field of human rights.

B. The outcome of the UPR: gaps in the human rights performance of
the EU Member States

1. Introduction
This chapter will undertake the identification of the main legal gaps, most of which are highlighted in the
course of the UPR of the EU Member States. As previously mentionedpdhs of this part of the
report is on the outcome of the UPR, that is, Reports of the Working Group. There are two passages
in these Reports that contain relevant information on potential gaps: first, the chapter summatising
O2YYSy i evidwer SilKBS &3Q YIRS RdzZNAy3I (GKS AYydiSNI OGABS RAI
the states under reviewand second, the chapter that includes the recommendations made by the
reviewer states A trend that emerged from the very beginning of the UBRhe participation of
WFNASYRfe adlriSaQy gKAOK (1S GKS NRtS 2F O2VYLX A
analysed in detail below, but it is worth mentioning here that this chapter will pay most attention to the
Wy S3F (A DS @ceiCed Wyvile SRS, whidh are, of course, those that will highlight gaps in the
performance of the EU Member States.

Before addressing the list of gaps, we would like to point out some limitations of the UPR in order to
adequately assess the results arigifrom the analysis of the Reports of the Working Grops some
authors have noted, due to a combination of time restraints and diplomacy, the UPR cannot be
comprehensive enough to analyse all human rights obligations of the SuRs (Smith, 2013, p. 13). |
addition to this limitation, there are other factors which also have an influence on the review of the
SuRs and, in particular, on the issues that come up regarding the human rights situation of the state
concerned. Some of these factors stem from théuna of the UPR procedure, but others, in particular
those mentioned in points 3 to 5, stem from the way in which states use this mechanism and the
dynamics which unfold during the review process:

1. The intergovernmental nature of the review: the states #ne primary actors throughout the
review process. In the first stage, the SuR prepares the information, usually in the form of a
national report (HRC Resolution 5fara.15(a)), which is the main base for the assessment of
the human rights situation ithe country concerned. In a second phase, the interactive dialogue
is led both by the SuR, which again presents information in an introductory statement, and the
reviewer state, which raise questions regarding concrete human rights issues in the SU&, ask
further information, urge the SuR to take specific actions or just welcome the adoption of
measures or the implementation of best practices by the SuR. Finally, the Outcome Report,
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A deep analysis of the main limitations 6BtUPR can be found in Sm{#011).
A de@ analysis of the main limitations di¢ UPR can be found in Sm{2011).
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produced by the rapporteurs of the troika with the full involvementloé SuR, summarises the
proceedings of the review process and includes the recommendations made bygwviasver

state. The consequence of this int&k2 GSNY YSy G+t yIFddz2NE 2F (GKS !'tw
GKS adlradsSa FNBE (KS VibdNkviewesstand azsdlidatdrsSoNthe rgbdit A Y F 2 |
AGASETQ O6HAnnNpE LI yood Ly GKS SyRI (GKS !'tw Aa
(Abebe, 2009, p. 8). Thus, the human rights issues raised in a particular UPR depend on the
willingness of the stas, both the SuR and theeviewer state to conduct the process in an
YW202S00GA DS -SeNdtiveidolistNEive(i moonfréntational and norpoliticized
YEYYSND o1 w/ wSazfdziazy pkmMI LINYro® 0063000 ¢K
proOSRdzNE A& Ay TFILOG olFraSR 2y w202S00A0S | yR
A/RES/60/251para.5(e)). In this regard, a main difference between the UPR and other peer

review mechanisms, such as the African Peer Review Mechanism (APRM) or theertlo

Assistance Committee peer revigwocess of the OECD, is that the information is not produced

oe | G4SIY 2F SELISNIA&a 6alOal K2y I|yR | a0KSNA2Z
AYGSNB2OSNYYSy Gt yIGd2NE 2F (KSorsBaeampe oK & 0 S
the maintenance of the politicisation of the work of the HRC (Viegas e Silva, 2013, p. 109).

2. Limited scope of the review: According to Resolution 60/251, the focus of the review is the
WFdzZAE FAEYSY G o6& S| OK ANIHGAS2 y2aF FAYURA GedyYYr Ayl YNSRyFiKaios
A/RES/60/251, para. 5(e)). However, in practice the UPR is not a rigorous technical legal
assessment of the implementation of those obligations and commitments by the states. It is
more accurate to say thatthet w LINBaSyda | W3aSySNIf LIAOGdz2NE 2
O2dzy U NBQ 61 dzYly wAdKiGa 2FG§O0OKEZ wnanmnx LI mMoOX |
the SuR which is interested in presenting the best image of its performance arrd\ieser
state which in the future will also be subject to the review. This is one of the main differences
between the UPR and the work of the treaty bodies, composed of experts who monitor the
implementation of the human rights treaties, and the HRC speciateggiares, which again
involve human rights experts in charge of reporting and advising on specific themes or
countries. The UPR is not such a technical review and cannot substitute the expert work of the
treaty bodies and the special procedures. In thisirég¢gR> (G KS !'tw KIFa G2 wO2Y
RdzLJX AOIFGS 20KSNJ KdzYly NARIKGA YSOKFyAaYas GKdz
5/1, para. 3(f)). It should also be noted that during the information gathering phase there are
more technical documents wHic are also submitted to the Working Group, namely a
compilation produced by the Office of the High Commissioner for Human Rights (OHCHR),
AYyOt dzRAY3 GKS WAYF2NXNFGA2Y O2ydtAySR Ay GKS NE
other relevant offidi £ ! YAGSR bl dA2ya R20dzySydaQ F+yR | adz
However, these documents are not discussed at any stage of the process, although some states
rely on them to make recommendations. Therefore, antward criticism of the UPR is thide
valuable information contained in these other documents is not given enough prominence to
focus and inform the dialogue (Human Rights Watch, 2010, p. 15; Amnesty International, 2011,

p. 17). Finally, there is a concern among the observers of theh#?’Rome recommendations
issued by certain governments were even inconsistent with international human right standards
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and jurisprudence (Viegas e Silva, 2013, p. 106; Human Rights Watch, 2010, p. 15; Amnesty
International, 2011, p. 17).

3. The identificaion of regional patterns in the conduction of the interactive dialogue and in the
formulation of recommendations: This issue is mentioned frequently in the literature as the
main challenge to the UPR. Although it is said that the fact that states haveake their
recommendations on an individual basis favours bilateral relations among the states, many
authors have identified a trend towards the development of regional alliances in the UPR that
hinder the achievement of the goals of the UPR, notably therawement of the human rights
situation on the ground, and revisits the criticisms of the extinct Commission regarding the
SEOSaaA@dS LRtAGAOAALFGARZ2Y Ay G(KS LINRBOSaa 2F RS
issue positive comments and avosgnsitive issues regarding the performance of the SuRs
belonging to their regional group, as well as making softer recommendations (Viegas e Silva,

2013, p. 106; Abebe, 2009, pp.-22; McMahon& Ascherio, 2012, pp. 24%47; Sweeney

Saito, 2009, p. 210Ereedman, 2011, pp. 38®MMU ® Ly 1 6S06SQa ¢2NRaszx Wi
YF22N) F2NOS AyFfdzSyOAy3d (GKS NBGASE LINRPOSaAaaQ o
manipulating the list of speakers who participate in the interactive dialogue to fabasetwho

will praise them and avoid those critical of their regime (Cox, 2010, p. 115). In conclusion, the
regional dynamics and the lack of real critics among states belonging to the same groups could

be another factor that hinders the identification o§f S@I y i KdzYly NARIKGA A&
performance.

4. The generality and high number of recommendations: Many of the recommendations
formulated by the states are said to be too general, difficult to implement or empty (Viegas e
Silva, 2013, p. 106& Abebe 2009, pp. 16, 34). Generality in the formulation of
recommendations is a common technique used by states. In fact, 39.49% of the total number of
NEO2YYSYyRIGA2Yya AadaadzsSR a2 THF'NcMahB an® AsgherioR S NB R
classify the recommendi@ns issued by theeviewer statesinto five categories, depending on
the progressive level of action required to be taken by the SuR as expressed by the verbs used in
GKS NBO2YYSYRIUGAZ2Yyd wSO2YYSYyRIGA2ya OFRNIAKNTFASF

S

G2 GKS {dw o06So3d WYakKlINB SELSNASYyOSa FyR 0853
AYGSNYFGA2Y I O2YYdzyAlieQuxs ¢gKAES /I GSA2NE p A
specific and tangible actions are asked of the SuR. Recommendation of acdionse

F2N¥dzZ F GSR AY | 1ljdzZAGS ALISOATAO YIYyySNE adzOK |
WFR2LIIQY WNIGAFREQES WAYLI SYSYdQuz 2NJ Ay | Y2NB

regarding the measures to be adopted. This latter typeNdB O2 YYSY RI GA 2y & 0SS
YSIFadzZNBa 2NJ adSLla G261 NRaQx WSy O2dz2NI 3SQX WLINJ
Category 4. According to the data analysed by the authors, the largest number of
recommendations fall into categories 4 and 5. This cauldgest in principle that states are

using the UPR seriously, as they are asking SuRs to take reform actions. However, a deeper

" The number of recommendations by category can be consultddtm//www.upr -info.org/database/statisticsiaccessed

12 November 2014
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examination of the content of the recommendations, especially the ones included in Category 4,
which, as mentioned before, cliess recommendations of actions which contain a general
element, shows that the generality in their formulation is what makes it easier for states to
accept them (McMahon& Ascherio, 2012, pp. 23542; McMahon, 2012, pp. 149 &
McMahon, 2010, pp.-27). Aother feature of the recommendations that has to be underlined

is their abundance. So far, a total number of 35,469 recommendations have been formulated
from UPR sessions 1 to 18. Although this high number could be considered indicative of the
It wQa ssaitdr@akeS the analysis of the human rights issues raised by the states more
complex and, above all, hinders the follmp of the implementation of the recommendations

by the SuRs. Indeed this high number of recommendations has been considered a shatcom
of the process by some authors (Viegas e Silva, 2013, p. 107). Finally, some authors also
underline the lack of clarity of some recommendations as well as the overlapping and redundant
nature of the themes to which they reféDe la Veg& Lewis, 2011p. 380).

5. Motivations behind the recommendation&astly, one further point of criticism is that some
states tend to focus more on issues of their own interest, instead of raising the real human
rights issues of concern in the SuR (Viegas e Silva, 201335). One example of this trend is the
prominence that states give to civil and political (CP) rights versus economic, social and cultural
rights (ESCR)In this regard, countries belonging to the Western European and Others Group
(WEOG) are more activen CP rights while African and Asian countries prefer to make
recommendations on E®fMc Mahon, 2012, p. 22). The opposite tactic, to exclude the review
of sensitive human rights issues, has also been identified by some scholars who argue that
certaincalzy i NA Sa NBFSNJ G2 FffS3aASR WOdz (dz2NI £ @I f dzSa
such as the prohibition of discrimination on the grounds of gender or sexuahtation
(Freedman, 2011, pB0%omMn 0 @ [ adtes adl G§SaQ theigformayion SNBE A G &
contained in the national reports. Again, with reference to the different treatment of CP and
ES® few countries (Germany) gave comparable attention to CP anB, B&{: others, such as
the Netherlands and the Czech Republic, made addnieference to EST(DugganLarkin,

2010, pp. 55657).

2. Ranking of human rights issues inthe EU- Al AAO 3 O0A0OA08 502
One conclusion that can be drawn from the study of the Reports of the Working Group is that the main
human rights issues which are undedd by thereviewer statesare, with a few specific exceptions, the
same issues in all EU Member States. The EU Member States received 4,598 recommendations in total.
Practically all of thesrecommendations, notably 94.9§ relate to the following six ises?’®

Table2wl y{1Ay3 2F YIFAY KdzYly NAIKGa AadadzSa Ay GKS 9! aSYoSNI {GFd

No. recommendations %of 4,598 total
Ranking Human rights issue received by the EU recommendations by
Member States issue

8 The breakdown of the number of recommendations received by each EU Member State is availaibe//atww.upr -

info.org/database/statisticaiccessed 13 Nov 2014.
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1 International instruments 996 21.66%
2 Rights of the child 777 16.90%
3 22YSyQa NA3 691 15.03%
4 Minorities 638 13.88%
5 Migrants 629 13.68%
6 Racial discrimination 598 13.01%

The three top issues included in Charti. international instruments, rights of the chiidy R 62 YSYy Q&
rights, are also the three most mentioned issues in the ranking of the total number of UPR
recommendations issued during the review of At 193 UN Member States. Charsl3ows this ranking

of recommendations:

Table3: Ranking of main human rights issues in the UPR

No. recommendations in VAT SR 150 1)
Ranking Human rights issue total in the UPR recommendatlons by
issue
1 International instruments 7,227 20.38%
2 2 2Y8 yQa NA3 6,358 17.93%
3 Rights of the child 5,980 16.86%
4 Torture and iltreatment 2,709 7.64%
5 Justice 2,688 7.58%

Source: UPR info.org, availablehétp://www.upr -info.org/database/statisticaccessed 13 Nov 2014

A comparative analysisf the three top positions in these Charts shows thay G KS 9! Qa NI y ]
a4SO02YyR YR GKANR LRaArAdgArAz2ya FNB 200dzJA SR NBaLISOu.
while this order is reversed in the UPR general stias.

(p))

It is worth noting here that no EU Member State appears in the ranking of SuRs that received the highest
number of recommendations on tise five issues listed in Chart Bowever, some EU Member States
200dzLe | LRaAlGA2Y Y25 @I GEKBQ YRA Y WWNE ORYY¥EYRB Ry 2 |
of minorities, human trafficking and racial discrimination where four out of the five first positions are
occupied by EU Member States. Chalists those themes for which the EU Member States arersgno

the countries, which received the highest number of recommendations.

Table4: EU Member States among the top five countries receiving recommendations

14&
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Human rights issue EU Member States among the top fiv

countries
Minorities Czech Republic,France Romania,
Slovakia
Migrants Cyprus, Germany, Malta, Spain
Human Trafficking Czech Republic, Luxemboul

RomaniaSlovenia

Racial discrimination Austria, FranceiGermany, Netherlandg
NHRI Belgium

Disabilities Ireland

Freedom ofeligion or belief France, Germany

Asylum seekersefugees Greece, LuxembouyrgMalta

National plan of action Czech Republic, France

Corruption Romania

Counterterrorism Spain UK

Right to housing Romania

Labour Germany

Human rights violations bstate agents Slovakia

HI\AIDS Romania

3. Gaps in the human rights performance of the EU Member States
In the following, the main human rights gaps pointed out by the recommendations received by the EU
Member States and/or raisebdy the reviewer statesluring the interactive dialogue will be discussed in
more detail. The first part of this section will be dedicated to the six human rights issues that constitute
almost the totality of the recommendations that the EU Member States received (notably,%84s&B
Chart 2above). These themes will be explairfietiowing the ranking of Chart 2i.e. starting with the
issues that received the highest number of recommendations. The second part will address other human
rights issues that, although they receivetynificantly fewer recommendations, are also repeatedly
mentioned in the UPRs of the majority of EU Member States (slsviChart 3.

a) Ratification and/or signature of international human rights

instruments
The issue which receives the highest numberegommendations in the UPRs of EU Member States is
their lack of ratification of certain international human rights instruments, as well as the lack or
inadequate incorporation of these instruments into national law and thgervations and declarations

14¢
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to their texts made by EU Member States. It is crucial to pay attention to the state of ratification of
these instruments by the Member States because, in addition to being the first issue in the ranking,
these instruments constitute one of the main legal olations of the review, along with the other
documents mentioned above (see section I.A). Moreover, the ratification of the core human rights
treaties has been identified as one of the indicators of progress, with regard to the implementation of
the recomnendations by the SuR, that have arisen from the review process (Smith, 2013, p. 11).

At this point it is important to remember that the EU is a strong advocate of the universality of human

rights and that the ratification and implementation of these keternational and regional human rights
GNBFGASE Aa 2yS 2F GKS YIFIAYy 2062S00A@Sa 2F (KS w9
(Council of the European Union, 2012, p. 4).

The majority of the recommendations relate to the lack of ratificao@d G KS WLY GSNY I GA 2y
2y (GUKS tNRGOGSOGAZ2Y 2F GKS wAakKda 2F Fff aAaNryd 2z
EU Member States. None of the EU Member States is party to the ICRMW and, as can be deduced from

the comments of the Meméxr States during the interactive dialogue, this seems unlikely to change in

the near future. During their UPRs, many of the Member States have expressly mentioned their
rejection of the accession to the ICRMW for diverse reasons: objection to the apmplicattithe

provisions of the treaty to nolocumented migrants or migrants in an irregular situation (Netherlands,
CAYytlLyRE . St3Adzyz LGIE&oT GKS SEAaGSyOS 2+ tS3l¢
legal obstacles arising from th@mpetence of the EU in the area of migrant workers (Luxembourg,
CAYytlrYyRYE t2NldAlFf>Y .dZA 3FNAFOT GKS OfFAY GKIFG GKS
domestic law (Germany, Austria, Croatia, Slovenia); the contradiction of this trealty ofliter
AYOSNYFGA2Y T 20fA3FGA2ya O0!dZAGNARIO 2N 0KS GNBFGe
regulatory measures regarding the labour market (Austria).

The EU Member States have also received recommendations regarding the tatikiazftion of other
international human rights instruments, notably the followiHg:

 WhLXiA2ylFf tNRG202t G2 GKS LYGSNYyFraAzylft- |/ 20Syl
ICESCR): Only two EU Member States (Spain and Slovakia) have accede@RsCBESCR
without any declaration or reservation. Another three states (Belgium, Finland and Portugal) are
also parties to this Protocol but have made reservations to this instrument in order to exclude
the competence of the Committee on Economic, Saama Cultural Rights to receive individual
communications.

f WhLliA2y Lt tNRG202t G2 GKS [/ 2¢RSohlaxdnhunkationsi KS wi
procedure: Twentyone EU Member States have not yet ratified this instrument.

1 WLYOGSNYFOGAFYFENY aBSYNRASOGAZ2Y 2F |ff t SNAZ2YA
Twenty EU Member States have not yet ratified this instrument.

' The information regarding the status of ratification, reservations and declarations is available at
https://treaties.un.org/Pages/Treaties.aspx?id=4&subid=A&langzeaessed 18lovember 2014



https://treaties.un.org/Pages/Treaties.aspx?id=4&subid=A&lang=en

FRAME Deliverable No. 4.2

f WhLIiA2Yy It tNRG202¢ 02 0K SAT): 2 BSNeinkeg $tates FaveAr y a
signed and/or ratified this strument except foBelgium Ireland Latviaand Slovakia Many of
the comments related to this instrument refer to the lack of creation of the national preventive
mechanism by the EU Member States required by this Protocol.

1 W/ 2y @SyiliAzy 2MBERSE wWwABKIBARFOASAGASAQ 6/ wt50Y
itself are parties except forFinland, Ireland and the Netherlandswhich received
recommendations during their most recent UPR.

f WhLIiA2yFf tNRG202f (2 GKS 6R2yBSYP&ERZGRPRYIGAEKSO W
addition to the three states which have not ratified the CRPD, four more states have not ratified
the Optional Protocol to this Convention (Bulgaria, Czech RepBbl&end and Romanja

f ¢KS WhLIiA2y It NNRPOI2OFEf 12208F Yy iSy -ICGPRALT | YR
Signed and/or ratified by all EU Member States except for the UK.

f ¢KS WhLIiA2ylf tNRG202Ft (2 (GKS /2y@SylGAirzy 2y (K

Prostitution and Child Porndgl: LK@ QY {A3Jdy SR [ yYRk2NJ N} GAFASR oé
Ireland.

Unlike the case of the ICRMW, where it is possible to find a common position and similar explanations
by the Member States regarding the lack of accession to this instrument,dta@éments regarding the

lack of ratification of the abowlisted conventions were not expressed as clearly during the interactive
dialogue or are more imprecise. Reasoning includes, for example, that the state is under the process of
evaluating the coregquences of the ratification of the relevant instrument, that the accession requires
considerable resources and time, or refer to the difficulties to adapt the internal legislation to the
provisions of the treaty in question.

Moreover, it should be higlghted that some of these international human rights instruments have
been signed or ratified by some EU Member States after having received the recommendations of the
first UPR cycle. In some cases, the SuR had already initiated the domestic processliofjaocthe
relevant human rights treaty at the time of the review, while in other cases the states have recognised
that their progress in the ratification of the instruments were made under the process of the
implementation of the recommendations receveuring the first cycle of the UPR. This is, for example,
the case with Germany regarding the Optional Protocol to the Convention on the Rights of the Child on
the Sale of Children, Child Prostitution and Child Pornography, the CRPD andG@RPOP

Lasty, there are issues regarding other international human rights instruments that have also been

raised by thereviewer statesduring the interactive dialogue. Among them are certain International

Labour Organisation (ILO) conventions, mainly no. 169 omigies of indigenous and tribal peoples

(only ratified by Denmark, Netherlands and Spain) and no. 189 on decent work of domestic workers
62yfte NIGAFTASR o0& DSNX¥YlIyexz LGFrEe FYyR LNBflIYyROT Gl
bl /w WyYyBEYyiuGKS wSRdzOlGAz2y 2F {dFGStSaaySaaqQTm |y
O2y @SyitAz2yas &adzOK Fa (GKS WOdzNBLISEY [/ KFNISNI F2NJ
| 2y @SyiAzy F2NJ GKS tNRGSOGAZ2Y 27F nbedtibreofilAétiona A y 2 NA
P'3FAYAd ¢NIFFAOLAYIA AY ldzYly . SAy3aQ:r |yR GKS w

14¢€
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O2Yol GAy3 SA2tSy0S +3Ayad 62YSy FyR R2YSAGAO OA:
Member Stateso far.

Finally, a considerabl amount of recommendations received by the Member States are oriented
towards the lifting or withdrawal of the high number of reservations and declarations to human rights
instruments made by the Member States and towards bringing their national legrslaticonformity

with the international human rights standards on certain issues, such as torture, child trafficking or the
prohibition of corporal punishment.

b) Rights of the child
The rights of the child occupy the second position in the ranking of hurigdots issues in the EU
aSYOSNI {dF(iSaQ 'twad !fdiK2dAK Fff GKS 9! aSYdSNI {
G KS /| KAt tRe@ habel/remdivedmore than 750 recommendations during their reviews, relating to
gaps in the protection ofK S NA IKGa aSid 2dzi Ay GKA&A [/ 2y@SylGAzy;
separaed from his or her parents (Articl@ CRC); the rig to family reunification (Articlel0 CRC);
protection from violeme, including sexual abuse (ArticlE% and 34); the righto an adequate standard
of living (Article27 CRC); nowliscrimination (Article2 CRC); the obligation of states to supervise the
institutions responsible for the carand protection of children (Articl&®.3 CRC), or the procedural
guarantees of childreaccusedf infringing penal laws (Article¥ and 40 CRC).

A significant number of recommendations received by the EU Member States relate to two issues. On

one hand, one of the most recurrent issues raised byrihéewer stateds the alarming increasia the

number of unaccompanied migrant and refugee children and the risks they face, including sexual
exploitation and discrimination. On the other hand, the high number of children placed in social
institutions is also an issue of concern regarding c8ilirQa NAIKG& Ay 9!lregard YO SNI {
the statements of the reviewer statdscused on the poor conditions of those centres, the insufficient
professional training of the staff employed and the cases of abuse of children in institutional care,
including sexual abuse, torture and degrading treatment.

The fight against child prostitution, child trafficking and child pornography is also a recurrent issue which
is highlighted during the review of many EU Member States. A trend towards the incredise in
demand for child pornography and prostitution is identified in some SuR countries armh\tiesver

states have, on several occasions, demanded a clearer definition of these crimes under national
legislation. Corporal punishment of children is anotiesue frequently notedy the reviewer states
during the UPR of several Member States, which are now required to increase their efforts to prohibit
and prosecute this practice.

18 Convention on the Rights of the Child adopted and opened for signature, ratification and accession by General Assembly

resolution 44/25 of 20 November 1989, entry into force 2 September 1990. However, #@&ROM on a communications
procedure (adopted by General Assembly resolu@il38 of 19 December 20)has only been ratified by s&kU Member
Statesso far















































































































