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Executive summary  
This report was written as part of the FPт ǊŜǎŜŀǊŎƘ ǇǊƻƧŜŎǘ ΨCƻǎǘŜǊƛƴƎ IǳƳŀƴ wƛƎƘǘǎ !ƳƻƴƎ 9ǳǊƻǇŜŀƴ 

ό9ȄǘŜǊƴŀƭ ŀƴŘ LƴǘŜǊƴŀƭύ tƻƭƛŎƛŜǎΩ ŀƴŘ Ŧŀƭƭǎ ǳƴŘŜǊ ²ƻǊƪ tŀŎƪŀƎŜ п ΨtǊƻǘŜŎǘƛƻƴ ƻŦ IǳƳŀƴ wƛƎƘǘǎΥ Lƴǎǘƛǘǳǘƛƻƴ 

ŀƴŘ LƴǎǘǊǳƳŜƴǘǎΩΦ ¢ƘŜ ǊŜǇƻǊǘ ōǳƛƭŘǎ ƻƴ ǘƘŜ 5 пΦм ΨwŜǇƻǊǘ ƻƴ ǘƘŜ ƳŀǇǇƛƴƎ ǎǘǳŘȅ ƻƴ ǊŜƭŜǾŀƴǘ ŀŎtors in 

ƘǳƳŀƴ ǊƛƎƘǘǎ ǇǊƻǘŜŎǘƛƻƴΩ ǿƘƛŎƘ outlined institutions and instruments for the protection of human rights 

at the national, European Union (EU), regional and international level. As the objective of WP 4 is to 

assess the institutions and instruments operating to protect human rights at the international, regional 

ŀƴŘ ƴŀǘƛƻƴŀƭ ƭŜǾŜƭǎΣ ǘƘŜ ǎǇŜŎƛŦƛŎ ǘŀǎƪ ƻŦ 5пΦн ΨwŜǇƻǊǘ ƻƴ ǘƘŜ Ǝƭƻōŀƭ ƎƻǾŜǊƴŀƴŎŜ ǇǊƻǘŜŎǘƛƻƴ ǎȅǎǘŜƳΩ ƛǎ ǘƻ 

further this investigation by identifying gaps, tensions and contradictions in the regional and global 

human rights protection governance system. In order to tackle the quantity of institutions, instruments 

and levels involved, the report focuses in particular on the regional level. The first part of the report 

deals with the European level. The contributions shine spotlights on different aspects of the complex 

European human rights system, with a particular focus on the EU. The second part concentrates on 

regional human rights systems in Africa, the Americas and Asia and highlights gaps, contradictions and 

tensions of human rights institutions and instruments in these regions. The third part briefly summarises 

the most important conclusions. 

The review of academic legal literature at the beginning of the report (chapter II) elaborates on the 

broader European context by discussing the insufficiencies and inconsistencies of and the tensions and 

contradictions between different human rights protection systems in Europe. Examples of this are the 

complicated legal relationship between the European Convention for the Protection of Human Rights 

and Fundamental Freedoms (ECHR), the Charter of Fundamental Rights of the European Union (CFREU) 

and national constitutions. Moreover, the large number of Council of EuropeΩǎ (CoE) instruments which 

codify diverse human rights standards lack adequate supervisory mechanisms, and the European Court 

of Human Rights (ECtHR) suffers from severe work overload. Concerning the human rights regime of the 

EU, the legal literature review discusses the fragmented EU fundamental rights framework, the 

subordinate role of economic, social and cultural rights and the lack of an internal EU fundamental rights 

monitoring mechanism. 

The report then (chapter III) analyses the case law of the Court of Justice of the European 

Communities/Union (ECJ), the ECtHR and the European Committee of Social Rights (ECSR) in two 

selected areas: asylum and migration and the secondary role of economic, social and cultural rights 

(ESCR) in EU law and possible tensions between these rights and the four fundamental (economic) 

freedoms. It finds that there are serious human rights gaps concerning the protection of migrants such 

as, e.g. difficulties for migrant children to access basic services. It also points out that ESCR, which in any 

event have a weak position within the EU, are further threatened by the ongoing economic crises, 

amounting to serious violations of these rights e.g. in Greece.  

The political science analysis of the EUΩǎ legal and institutional fundamental and human rights 

frameworks (chapter IV) shows that tensions between the Member States and the EU are a problematic 

and disconcerting force when it comes to human and fundamental rights protection. The specific 

political system of the EU allows Member States to a certain extent to safeguard their national political 
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interests which are in some cases at odds with the human rights values laid down in the Treaties. Other 

problematic issues are the lack of coherence which is observable in all EU institutions, a lack of 

knowledge about EU human and fundamental rights competences not only among EU citizens but also 

among policy makers and thus, the need for a better communication to the European public as well as 

the necessity of revealing and addressing political aspects, processes and responsibilities concerning 

human rights law and policies. The analysis further points to the need for institutional learning and 

adequate human rights training of EU officers, the demand for a stronger focus on conceptual and 

strategic human rights issues and the necessity of addressing trade-offs between human rights and 

other interests in EU external and internal action. In addition, an analysis of EU human rights political 

and legal documents (chapter V) demonstrates the lack of a comprehensive and overarching EU internal 

human rights policy, the uneven reflection of the concept of positive duties in EU policy documents and 

the fact that a majority of EU policy and legal documents refer to human rights on a very general and 

abstract level. 

The review of the outcome reports of the Universal Periodic Review of the Human Rights Council (UPR) 

of EU Member States (chapter VI) reveals that there is not only a lack of ratification of specific human 

rights instruments by EU Member States ς e.g. the International Convention on the Protection of the 

Rights of all Migrant Workers and Members of their Families ς but also a lack of, or inadequate, 

implementation of these instruments.  

Part II of the report covers regional human rights protection systems in Africa, the Americas and Asia. 

The African Union (chapter VII) has developed a considerable body of human rights instruments that are 

distinguished from other regional systems by explicitly taking into consideration all generations of rights. 

Some of them offer wider protection, some of them leave out key human rights issues. The most 

important gaps were identified in the field of implementation of these sometimes far-reaching 

instruments. This is not only a result of a rather weak and ineffective institutional framework, but also of 

the inadequate implementation of these instruments by state parties. 

The Inter-American Human Rights System (IAHRS) (chapter VIII) evolved on the initiative of the 

Organization of American States and has adopted various regional human rights instruments. The 

problems identified include the repeated overruling of human rights standards of the IAHRS through 

military jurisdiction and amnesties, evasion of and withdrawing from the jurisdiction of the Inter-

American Court of Human Rights and difficulties of state parties to comply with judgments that involve 

measures regarding ESCR. 

Only recently have two international organisations in Asia started to advance regional human rights 

protection. The Association of Southeast Asian Nations (ASEAN) adopǘŜŘ ǘƘŜ Ψ!{9!b IǳƳŀƴ wƛƎƘǘǎ 

5ŜŎƭŀǊŀǘƛƻƴΩ ƛƴ нлмнΣ ǿƘƛŎƘ ƛǎ ŎǊƛǘƛŎƛǎŜŘ ŦƻǊ ŦŀƭƭƛƴƎ ŦŀǊ ōŜƭƻǿ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴ ǊƛƎƘǘǎ ǎǘŀƴŘŀǊŘǎ ŀƴŘ 

which is equipped only with a very weak and toothless supervisory body. The South Asian Association of 

Regional Cooperation (SAARC) mainly relies on soft law instruments and has not established any formal 

institutional monitoring mechanism. 
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I. Introduction 1 

The realisation of human rights is an ambitious and demanding task. Political entities, first and foremost 

the state but also inter- and supranational organisations, have to make a considerable effort to 

guarantee the protection, fulfilment and respect of the human rights laid down in numerous 

international and regional human rights instruments. They have to develop institutional capacities and 

structures, invest financial and other resources or train personnel in order to be capable to carry out all 

the tasks which are required for a well-functioning human rights system. However, the challenges 

associated with realising human rights are not limited to structural and procedural problems, but also 

refer to the human rights standards and norms themselves, which are very often vague or even 

inconsistent. Thus, the realisation of human rights is frequently hampered by gaps, tensions and 

contradictions at an instrumental as well as at an institutional level.  

The present ΨReport on the global human rights protection governance systemΩ was written as part of 

work package 4 (WP 4) ΨProtection of Human Rights: Institutions and InstrumentsΩ of the FP 7 project 

ΨFostering Human Rights Among European (External and Internal) PoliciesΩ (FRAME). The Report aims at 

contributing to the discussion indicated above by focussing on the EU and the EU Member States as well 

as other regional human rights protection systems. In doing so, it builds on the D 4.1 ΨReport on the 

mapping study on relevant actors in human rights protectionΩ (Mayrhofer et al, 2014, hereinafter 

ΨFRAME ǊŜǇƻǊǘ 5 пΦмΩύ which outlined institutions and instruments for the protection of human rights at 

the national, EU, regional and international level. The said report revealed that human rights 

instruments have experienced an unprecedented proliferation over the last decades. As a result, not 

only more and more areas of human life are defined as being relevant human rights issues, but also 

more human rights institutions, entrusted with the task of interpreting, monitoring and observing the 

implementation and enforcement of these instruments, have prospered around the globe. As the 

objective of WP 4 is to assess the institutions and instruments operating to protect human rights at the 

international, regional and national levels, the specific task of D 4.2 ΨReport on the global governance 

protection systemΩ ς as described in the project proposal ς is to further this investigation by identifying 

gaps, tensions and contradictions in the regional and global human rights protection governance system. 

In order to tackle the large quantity of institutions, instruments and levels involved, a decision has been 

made to focus in particular on the regional level.2 The first part of the report will deal with the European 

level and will be a combination of legal and policy analysis. The contributions will shine spotlights on 

different aspects of the complex European human rights system, with a particular focus on the European 

Union (EU). Such spotlights include a review of legal academic literature, the analysis of selected case 

law of the Court of Justice of the European Communities/Union (ECJ),3 the European Court of Human 

                                                           
1
 aƻƴƛƪŀ aŀȅǊƘƻŦŜǊ ƛǎ ŀ ǊŜǎŜŀǊŎƘŜǊ ƻŦ ǘƘŜ ǳƴƛǘ Ψ!ƴǘƛ-discrimination, Asylum ŀƴŘ 5ƛǾŜǊǎƛǘȅΩ ŀǘ ǘƘŜ [ǳŘǿƛƎ .ƻƭǘȊƳŀƴƴ LƴǎǘƛǘǳǘŜ ƻŦ 

Human Rights and work package leader of FRAME work package 4. 
2
 For a mapping and analysis of the UN human rights system see FRAME report D 4.1 and FRAME report D 5.1 (Baranowska et 

al, 2014). 
3
 Until the entry into force of the Treaty of LisōƻƴΣ ǘƘŜ ŎƻǳǊǘΩǎ ƻŦŦƛŎƛŀƭ ƴŀƳŜ ǿŀs Ψ/ƻǳǊǘ ƻŦ WǳǎǘƛŎŜ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻƳƳǳƴƛǘƛŜǎΩΦ 

Since then, the official name is ΨCourt of JusticeΩΣ ǿƘƛƭŜ Ψ/ƻǳǊǘ ƻŦ WǳǎǘƛŎŜ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΩ ƛǎ ǘƘŜ ƴŀƳŜ ƻŦ ǘƘŜ ŜƴǘƛǊŜ ŎƻǳǊǘ 

 

http://www.fp7-frame.eu/wp-content/materiale/reports/02-Deliverable-4.1.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/02-Deliverable-4.1.pdf
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Rights (ECtHR), on decisions by the European Committee of Social Rights (ECSR) in selected fields, an 

analysis of interviews carried out with EU policy makers and an analysis of documents of selected EU 

policy fields. As legal researchers as well as political scientists were involved in the research, the 

approach taken follows along disciplinary lines (legal analysis in chapter II and III; policy analysis in 

chapter IV and V) and focuses on specific research material respectively (see Chart 1 below). In addition, 

bringing together the UN-level and the EU Member states, a further contribution will scrutinise the 

Outcome Reports of the Universal Periodic Review (UPR) of each EU Member State. The second part of 

the report concentrates on regional human rights systems in Africa, the Americas and Asia and will 

highlight gaps, contradictions and tensions in human rights institutions and instruments in these regions, 

through a combination of legal and policy analysis. 

Table 1: Overview of Research Areas in D4.2 

Level of Analysis  Legal Analysis Policy Analysis 

EU 

Objective Identifying legal gaps, 
tensions and contradictions 
in EU human rights 
protection system 

Identifying gaps, tensions and 
contradictions in EU human rights 
instruments and institutions 

Focus EU instruments and 
institutions 

EU instruments and institutions 
(Council, EP, EEAS, EC (focussing 
on DG DevCo, DG JUST, DG Home 
and DG Connect

4
) 

Research Material Academic literature, legal 
texts 

Case law of the ECJ 

Policy and legal documents of the 
Commission and other EU 
institutions, 

Interviews, Academic Literature 

Methods Literature review and 
analysis 

Legal analysis of case law of 
the CJEU 

Literature review 

Analysis of policy documents 

Qualitative interviews with 
stakeholders 

Chapters II and III IV and V 

Council of Europe 

Objective Identifying legal gaps, 
tensions and contradictions 
in CoE human rights 
protection system 

- 

                                                                                                                                                                                           
system (Court of Justice and General Court)Φ Lƴ ǘƘƛǎ ǊŜǇƻǊǘΣ ΨECJΩ ǿƛƭƭ ōŜ ǘƘŜ ŀōōǊŜǾƛŀǘƛƻƴ ŦƻǊ ōƻǘƘ ǘƘŜ ŦƻǊƳŜǊ and the current 
name. 
4
 The selection of the DGs follows the requirements laid down in the project proposal. 
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Focus Implementation and 
violation of ECHR and ESC 
in EU Member States 

- 

Research Material Academic literature 

Case law of the ECtHR and 
case law and reports of the 
ECSR 

- 

Methods Literature review 

Legal analysis of case law of 
ECtHR and ECSR 

- 

Chapters II and III  

UN standards 

Objective Identifying legal gaps, 
tensions and contradictions 
concerning the protection 
of global human rights 
standards in EU Member 
States 

- 

Focus Implementation/violation 
of international human 
rights standards in EU 
Member States 

- 

Research Material Outcome Reports of the 
UPR 

- 

Methods Analysis of UPR documents - 

Chapter VI  

Other regional 
levels 

Objective Identifying legal gaps, 
tensions and contradictions 
in other regional human 
rights protection systems 

Identifying institutional gaps, 
tensions and contradictions in 
other regional human rights 
protection systems 

Focus Regional protection 
systems of Africa, the 
Americas and Asia 

Regional protection systems of 
Africa, the Americas and Asia 

Research Material Academic literature 

Documents 

Case law 

Academic literature 

Documents 

Interviews 

Methods Literature review Literature review 
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Document analysis 

Legal analysis of case law 

Document analysis 

Interviews with Stakeholders 

Chapters VII, VIII, XI and X VII, VIII, XI and X 

A. Basic concepts 
In order to analyse the gaps, tensions and contradictions of the legal and institutional global protection 

system, with a special focus on the EU, it is necessary to clarify some basic concepts. As a starting point 

it is vital to raise the question of how gaps, tensions and contradictions are defined: 

Gaps in the context of a human rights protection system refer to two aspects: 

¶ The deviance from international and regional human rights standards: Thus, ΨgapsΩ refer to the 

differences between the status quo of human rights norms in a given country or institution 

(laws, policies, violations) and international and regional human rights standards.  

¶ The difference between the human rights performance of political and administrative 

institutions and their desired or potential performance in reference to international and regional 

human rights standards and policies. 

Contradictions and tensions in the context of a human rights protection system refer to frictions and 

trade-offs between the alleged or proposed human rights performance or standards and other ς 

political, economic, etc. ς interests, policies or programmes. They also refer to discrepancies in the 

standards themselves (e.g. contradictions between specific rights, different human rights standards or 

treaties). 

Furthermore, other basic terms used in this report are Ψinternational human rights institutions and 

instrumentsΩ as well as Ψfundamental rightsΩ and Ψhuman rightsΩ: International human rights institutions 

are bodies established by (international) agreements entrusted with the task to interpret, monitor and 

observe the implementation and enforcement of human rights law. Their mandate, competences and 

modus operandi are defined by international law. Human rights mechanisms refer to procedures ς also 

laid down by international agreements ς which specify the course of action of international bodies in 

order for them to exercise their mandate.  

The term Ψhuman rights instrumentsΩ includes very broadly all international ς binding and non-binding 

(soft law) ς treaties and other agreements or documents including declarations, covenants, conventions, 

charters, protocols, work programmes, strategies and general comments, that codify and define 

political, civil, social, economic, cultural and other fundamental rights, and regulate their 

implementation.  

In the context of the EU, the terms Ψfundamental rightsΩ and Ψhuman rightsΩ, are used in policy 

documents as well as in literature. While the term Ψfundamental rightsΩ is used almost exclusively when 

referring to the internal EU dimensions, the use of the term human rights is more blurred. On the one 

hand, human rights are referred to primarily in the external context but also as an umbrella term (see 

also chapter V). However, Nyman-Metcalf (2014, pp. 21-35ύ Ƙŀǎ ƻōǎŜǊǾŜŘ ǘƘŀǘ Ψƴƻǘ Ƨǳǎǘ ƛƴ ǘƘŜ ǇǳōƭƛŎ 
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debate and by many authors but even by jurists the different terms related to rights are used 

ƛƴǘŜǊŎƘŀƴƎŜŀōƭȅ ƻǊ ŀǘ ƭŜŀǎǘ ǿƛǘƘƻǳǘ ǎǘǊƛŎǘ ŘƛǎǘƛƴŎǘƛƻƴǎΩΦ !ǎ ǘƘŜ ǊŜǇƻǊǘ ǇǊŜǎŜƴǘǎ ǘƘŜ ǊŜǎǳƭǘǎ ƻŦ ǘƘŜ ŀƴŀƭȅǎƛǎ 

of policy documents, literature, law, interviews or case law, the terms used depend on the documents 

analysed as well as on the respective context.   

B. Methodology  
This study brings together researchers with different disciplinary backgrounds and therefore combines 

insights from different perspectives. This also has consequences for the methodological conception of 

the deliverable. Principally, the research will pursue the approach of methodological triangulation, ΨǘƘŜ 

ŎƻƳōƛƴŀǘƛƻƴ ƻŦ ƳŜǘƘƻŘƻƭƻƎƛŜǎ ƛƴ ǘƘŜ ǎǘǳŘȅ ƻŦ ǘƘŜ ǎŀƳŜ ǇƘŜƴƻƳŜƴƻƴΩ ό5ŜƴȊƛƴΣ мфтлΣ ǇΦ нфмύΦ 

Methodological triangulation, especially the combination of legal methods with qualitative methods of 

the social sciences, will shed light on different layers and dimensions of gaps, tensions and 

contradictions of the different regional human rights protection systems and will validate the outcome 

of the research. 

The following methods were used for the research: 

¶ A literature review aims at systematically examining, scrutinising and systematising the 

academic knowledge already available. The objective of this step is to ensure that the researcher 

is aware of the latest knowledge in the research field, to avoid repetition, to get insight into 

relevant findings and terminologies, to identify research gaps and, in general, to lay a foundation 

for further research.  

¶ Ψ5ƻŎǳƳŜƴǘ ŀƴŀƭȅǎƛǎ ƛǎ ŀ ǎȅǎǘŜƳŀǘƛŎ ǇǊƻŎŜŘǳǊŜ ŦƻǊ ǊŜǾƛŜǿƛƴƎ ƻǊ ŜǾŀƭǳŀǘƛƴƎ ŘƻŎǳƳŜƴts ς both 

printed and electronic (computer-based and Internet-transmitted) material. Like other analytical 

methods in qualitative research, document analysis requires that data be examined and 

interpreted in order to elicit meaning, gain understanding, and ŘŜǾŜƭƻǇ ŜƳǇƛǊƛŎŀƭ ƪƴƻǿƭŜŘƎŜΩ 

(Bowen, 2009, p. 27). Document analysis may comprise an inductive and deductive analysis. An 

inductive analysis tries to extract knowledge out of the document itself without using categories 

from previous research. Thus, categorisation of themes is done exclusively on the basis of the 

document. A deductive analysis scrutinises a document with the help of categories previously 

defined by the researcher. 

¶ Qualitative interviews will provide information about the knowledge of different actors who 

have insights into the European human rights protection system. In contrast to quantitative 

ƛƴǘŜǊǾƛŜǿǎ ΨǉǳŀƭƛǘŀǘƛǾŜ όƻǊ άǎŜƳƛ-ǎǘǊǳŎǘǳǊŜŘέΣ ƻǊ άŘŜǇǘƘέΣ ƻǊ άŜǘƘƴƻƎǊŀǇƘƛŎέ) interviews have a 

more informŀƭΣ ŎƻƴǾŜǊǎŀǘƛƻƴŀƭ ŎƘŀǊŀŎǘŜǊΣ ōŜƛƴƎ ǎƘŀǇŜŘ ǇŀǊǘƭȅ ōȅ ǘƘŜ ƛƴǘŜǊǾƛŜǿŜǊΩǎ ǇǊŜ-existing 

ǘƻǇƛŎ ƎǳƛŘŜ ŀƴŘ ǇŀǊǘƭȅ ōȅ ŎƻƴŎŜǊƴǎ ǘƘŀǘ ŀǊŜ ŜƳŜǊƎŜƴǘ ƛƴ ǘƘŜ ƛƴǘŜǊǾƛŜǿΩ ό.ƭƻƻǊ ŀƴŘ ²ƻƻŘΣ нллсΣ 

p. 104). A qualitative design is used as the study is rather explorative. In addition, it is important 

to place the main focus of the analysis on the account and the interpretation of the persons 

ƛƴǾƻƭǾŜŘ ŀƴŘ Ƙƻǿ ǘƘŜȅ ΨƳŀƪŜ ǎŜƴǎŜ ƻŦ ǘƘŜƛǊ ƭƛǾŜŘ ŜȄǇŜǊƛŜƴŎŜǎΩΦ 

C. Content  of the report  
The Report is divided into three parts: Part I is dedicated to elaborating on the European human rights 

framework, with a specific focus on the EU. It starts out with a chapter written by Katharina Häusler that 
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summarises the most important gaps, tensions and contradictions concerning the legal aspects of the 

European human rights system identified by the academic legal literature (chapter II). The chapter first 

elaborates on the broader European context by discussing the insufficiencies and inconsistencies of, and 

the tensions and contradictions between, different human rights protection systems in Europe and then 

narrows its focus to the human rights regime of the EU.  

Chapter III (Legal analysis of case law by the CJEU, the ECtHR and the ECSR) was written by Katharina 

Häusler and Karin Lukas and contains an analysis of case law in two selected areas: asylum and 

migration and then the secondary role of certain social, economic and cultural rights in EU law and 

possible tensions between these rights and the four fundamental (economic) freedoms. These two areas 

were chosen because they were identified as currently being particularly pressing issues, which reveal 

significant systemic deficits.5 The analysis focuses on case law of the ECJ and the ECtHR, and decisions of 

the ECSR, as well as the differences and relationship between, and the hierarchy of, the human rights 

guaranteed by the EU, the CoE and the Member States in the above-mentioned areas. It further 

elaborates on how the differences affect the interpretation and legal balancing of the ECJ, the ECtHR 

and the ECSR and, lastly, points out specific legal human rights gaps and contradictions and how they 

might be remedied by European law. 

Chapter IV όΨbƻǘ ǇƻƭƛǘƛŎŀƭƭȅ ƎƻƻŘ ŜƴƻǳƎƘΩ ς A policy analysis of the EU legal and institutional human 

rights framework) contains a political science analysis of the institutional and legal framework of the EU 

and was drafted by Monika Mayrhofer. Based on the analysis of interviews conducted with EU 

representatives and the review of mainly political science literature, the chapter sets out to analyse 

gaps, tensions and contradictions concerning EU human rights instruments. Topics included in this 

chapter are as follows: tensions concerning the values laid down in the Treaties; the complex issues of 

EU human rights competences; the ΨCharter on Fundamental Rights of the European UnionΩ; human 

rights monitoring in EU Member States; infringement procedures and the priority of politics; some 

aspects regarding the EUΩǎ accession to the ECHR; and anti-discrimination legislation and policies. In 

addition, external instruments such as the ΨEU Strategic Framework and Action Plan on Human Rights 

and DemocracyΩ and the ΨHuman Rights GuidelinesΩ will be scrutinised. The second section deals with 

the unique institutional human rights framework of the EU ς including a discussion of the EU as a 

political system and the relationship between the EU and its Member States ς as well as an analysis of 

selected EU institutions. The chapter concludes with summarising the most important, to some extent 

cross-cutting, issues raised in the chapter. 

Chapter V (Document analysis of policy and legal documents) concentrates on a selection of human 

rights related policy and legal documents in the fields of external action, development cooperation, the 

Area of Freedom, Security and Justice and EU Information and Communication Technology policies. In 

doing so, the chapter aims to analyse human rights standards of EU policy making as well as carving out 

contents, priorities and motivation of EU human rights policies. In addition, it identifies gaps, tensions 

                                                           
5
 See legal literature review in chapter II and analysis of the reports of the Universal Periodic Review of European Member 

States in chapter VI. 
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and contradictions apparent in the policy and legal documents in the selected areas. The chapter was 

written by Jakub Jaraczewski.  

Chapter VI (The EU Member States under the Universal Periodic Review of the Human Rights Council: 

main gaps and challenges) was drafted by Felipe Gómez Isa and María Nagore and addresses the 

analysis of the outcome of the UPR for each EU Member State, in order to identify the main legal gaps in 

the implementation as well as the violation of international human rights standards attributed to the 

Member States during the review process. The objective of this chapter is to identify which gaps are 

highlighted most in the UPR of the EU Member states in order to identify common, general or 

systematic patterns. 

Part II deals with regional human rights protection systems in Africa, the Americas and in Asia. The 

authors of the first chapter (chapter VII ς Africa) of part II are Magnus Killander and Bright Nkrumah, 

who elaborate on the African human rights system. The chapter begins with an analysis of gaps, tensions 

and contradictions with regard to regional instruments, such as the ΨAfrican Charter on Human and 

tŜƻǇƭŜǎΩ wƛƎƘǘǎΩ, the ΨOAU Convention Governing the Specific Aspects of Refugee Problems in AfricaΩ, the 

ΨAfrican Charter on the Rights and Welfare of the ChildΩ and the ΨProtocol to the African Charter on 

IǳƳŀƴ ŀƴŘ tŜƻǇƭŜǎΩ wƛƎƘǘǎ ƻƴ ǘƘŜ wƛƎƘts of Women in AfricaΩ. A second section scrutinises institutional 

ƎŀǇǎΣ ǘŜƴǎƛƻƴǎ ŀƴŘ ŎƻƴǘǊŀŘƛŎǘƛƻƴǎ ōȅ ŦƻŎǳǎǎƛƴƎ ƻƴ ǘƘŜ !ŦǊƛŎŀƴ /ƻƳƳƛǎǎƛƻƴ ƻƴ IǳƳŀƴ ŀƴŘ tŜƻǇƭŜǎΩ 

Rights, the African Committee on the Rights and Welfare of the Child, the African Court on Human and 

tŜƻǇƭŜǎΩ wƛƎƘǘǎΣ ǘƘŜ !ŦǊƛŎŀƴ tŜŜǊ wŜǾƛŜǿ aŜŎƘŀƴƛǎƳ ŀƴŘ ǘƘŜ !ŦǊƛŎŀƴ DƻǾŜǊƴŀƴŎŜ !ǊŎƘƛǘŜŎǘǳǊŜΦ ¢ƘŜ 

chapter further elaborates on sub-regional economic communities, as well as on gaps, tensions and 

contradictions with regard to NGOs. In a concluding section, the authors summarise the most important 

insights of the chapter, focussing on issues of human rights norm-setting and norm-coverage as well as 

aspects of implementation. 

In chapter VIII (Inter-American Human Rights System), Renata Bregaglio and Carmela Chávez cover the 

Inter-American Human Rights System (IASHR), which evolved on the initiative of the Organization of 

American States (OAS). The authors will first highlight the following points: institutional gaps, challenges 

and tensions ς including an analysis of the OAS Member States that renounce the IASHR; tensions with 

the Special Rapporteurship on Freedom of Expression; the issue of indirect judicialisation of economic, 

social and cultural rights; and the problem of reparation jurisprudence and difficulties of monitoring 

compliance. Following that, the chapter will elaborate on the legal perspective, specifically on tensions 

concerning regional instruments, such as those relating to the interaction between international human 

rights law and domestic law of the Member States, and evasion of the standards of the IASHR through 

the application of military jurisdiction and the enactment of amnesties. Finally, the chapter will analyse 

the role of NGOs in the IASHR from a socio-political perspective.  

Chapter IX (ASEAN human rights protection system) deals with the Association of Southeast Asian 

Nations (ASEAN) human rights protection system and was written by Lingying Yin and Tingting Dai. It 

contains a section on the gaps, tensions and contradictions with regard to ASEAN instruments, focussing 

mainly on the ΨASEAN Human Rights DeclarationΩΣ but also taking into consideration the ΨASEAN 

Declaration on the Protection and Promotion of the Rights of Migrant WorkersΩ and the ΨASEAN 
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Declaration on the Elimination of Violence against WomenΩ. The second part of the chapter elaborates 

on the performance of the ASEAN Intergovernmental Commission on Human Rights (AICHR), which was 

set up as the overarching body to promote and protect human rights in the ASEAN region. The chapter 

further analyseǎ ǘƘŜ !L/IwΩǎ ŜƴƎŀƎŜƳŜƴǘ ǿƛǘƘ ŎƛǾƛƭ ǎƻŎƛŜǘȅ ƻǊƎŀƴƛǎŀǘƛƻƴǎ ŀƴŘ ǇǊŜǎŜƴǘǎ ŎƻƴŎƭǳŘƛƴƎ 

remarks concerning all aspects covered by the chapter. 

The human rights framework of the South Asian Association for Regional Cooperation (SAARC) is 

covered by Venkatachala Hegde in chapter X (Gaps and deviances in the human rights protection system 

within South Asia: With specific focus on South Asian Association for Regional Cooperation). The chapter 

focuses on gaps and deviances of regional human rights instruments including the SAARC Charter, the 

SAARC Charter of Democracy, the SAARC Convention on Preventing and Combating Trafficking in 

Women and Children for Prostitution and the SAARC Convention relating to Regional Arrangements for 

the Promotion of Child Welfare in South Asia. The chapter finalises with a concluding evaluation of these 

instruments including some remarks on aspects of implementation and summarising a brief survey of 

human rights experts, advocates and academics on the knowledge of the existence of SAARC human 

rights instruments, on potential deviation of these instruments from existing international human rights 

standards and on the performance of political and administrative institutions within South Asia. 

The concluding chapter XI (Part III) of the present report aims at bringing together the results of the 

various chapters and summarising the most important insights.  
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II.  Legal literature review 6 

A. Introduction  
Human rights protection7 has undoubtedly reached a high level in Europe over the last decades. 

Nevertheless, the roles and the legal scope of the various systems often remain unclear to those 

intended to benefit from them and, at closer inspection, considerable gaps in important areas remain. 

This chapter summarises the main gaps, tensions and contradictions concerning the legal aspects of the 

European human rights systems identified in the academic literature (largely since the 2000s, focusing 

on the period since 2009). It will first have a look at the broader European picture and then (in section C) 

focus on the human rights regime of the European Union (EU).  

The insufficiencies and inconsistencies of, and the tensions and contradictions, between various human 

rights protection systems in Europe have been the subject of extensive debate, fuelled particularly by 

the entry into force of the Treaty of Lisbon on 1 December 2009 on the one hand, and the growing 

backlog of cases at the European Court of Human Rights on the other. Thus, a large part of the legal 

literature analyses the implications of the entry into force of the Treaty of Lisbon and the Charter of 

CǳƴŘŀƳŜƴǘŀƭ wƛƎƘǘǎ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴ ό/Cw9¦ύ ƻƴ ǘƘŜ 9¦Ωǎ ƘǳƳŀƴ ǊƛƎƘǘǎ ǊŜƎƛƳŜ ŀƴŘ ƛǘǎ 

relationship to the other European human rights systems, in particular the European Convention on 

Human Rights (ECHR) (chapter II.B.1). The gradual integration of human rights into various EU policy 

areas is also analysed from legal perspectives, highlighting progress but also inconsistences and unclear 

responsibilities (chapter II.C).  

Another focus of the legal research in recent years was dedicated to the difficulties of the ECHR system, 

confronted with an enormous increase in individual applications pending before the European Court of 

Human Rights (ECtHR), many of them repetitive or inadmissible cases (cf. chapter II.B.2). Other authors 

dedicated themselves to an analysis of the European human rights landscape beyond the ECHR and the 

EU human rights regime, for example, the Organization for Security and Co-ƻǇŜǊŀǘƛƻƴ ƛƴ 9ǳǊƻǇŜΩǎ όh{/9ύ 

framework or the Council of Europe (CoE) monitoring mechanisms. Among others, they analysed the 

potential overlaps but also complementary elements of these systems with the EU and ECHR system (cf. 

chapter II.B.3).  

                                                           
6
 Katharina Häusler is a legal researcher at the Ludwig Boltzmann Institute of Human Rights in Vienna. 

7
 In both the treaties and the case law of the European Court ƻŦ WǳǎǘƛŎŜΣ ǘƘŜ ǘŜǊƳ ΨŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎΩ ƛǎ ǳǎǳŀƭƭȅ ǳǎŜŘ ǘƻ 
ŘŜǎŎǊƛōŜ ǘƘŜ ƻōƭƛƎŀǘƛƻƴǎ ǘƻ ǿƘƛŎƘ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴ ƛǘǎŜƭŦ ƛǎ ōƻǳƴŘΣ ǿƘŜǊŜōȅ ΨƘǳƳŀƴ ǊƛƎƘǘǎΩ ƛǎ ǳǎŜŘ ǘƻ ǊŜŦŜǊ ǘƻ ƛƴǘŜǊƴŀǘƛƻƴŀl 
treaties or agreements (Witte, 1999, p. 860). National constitutional doctrines often make a similar distinction between 
international human rights and constitutionally guaranteed fundamental rights, sometimes only applicable to citizens. This 
ǊŜǇƻǊǘ ǿƛƭƭ Ŧƻƭƭƻǿ ǘƘƛǎ ŀǇǇǊƻŀŎƘ ōȅ ǳǎƛƴƎ ΨŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎΩ ǿƘŜƴ referring to treaty obligations of the European Union or the 
aŜƳōŜǊ {ǘŀǘŜǎ ŀƴŘ ΨƘǳƳŀƴ ǊƛƎƘǘǎΩ ǿƘŜƴ ǎǇŜŀƪƛƴƎ ŀōƻǳǘ ōǊƻŀŘŜǊ ŘƛǎŎǳǎǎƛƻƴǎ ƻŦ ƎǳŀǊŀƴǘŜŜƛƴƎ ǊƛƎƘǘǎΦ hƴ ǘƘƛǎ ƛǎǎǳŜΣ ǎŜŜ ŀƭǎƻ 
FRAME Deliverable 8.1 (section 5.2.1). 

http://www.fp7-frame.eu/wp-content/materiale/reports/06-Deliverable-8.1.pdf
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B. Human rights protection  systems in Europe ɀ current gaps, 

tensions and challenges  

1. The legal relationship between  the CFREU, the ECHR and national 

constitutions after the Treaty of Lisbon  

Ever since the Court of Justice of the European Communities (ECJ) started to develop the doctrine that 

fundamental rights ς resulting from the ECHR and the constitutional traditions common to the Member 

States ς formed part of the general principles of Community law (Erich Stauder v City of Ulm, 1969; 

Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle für Getreide und Futtermittel, 1970) 

ƛƴ ǘƘŜ мфтлǎΣ ƳǳŎƘ Ƙŀǎ ōŜŜƴ ǿǊƛǘǘŜƴ ŀōƻǳǘ ǘƘŜ ΨƧǳŘƛŎƛŀƭ ŘƛŀƭƻƎǳŜΩ ŀǎ ǿŜƭƭ ŀǎ ǇƻǘŜƴǘƛŀƭ ŘƛǎŎǊŜǇŀƴŎƛŜǎ 

between the two highest European courts: the European Court of Human Rights (ECtHR) in Strasbourg 

and the ECJ in Luxembourg (see, for example, Spielmann, 1999; Bratza, 2012, p. 168). With the 

formalisation of this principle in EU law by the Treaty of Maastricht and following Treaty reforms, 

gaining an understanding of the relationship between the different European human rights orders has 

become ever more pertinent. The entry into force of the Treaty of Lisbon ς including the CFREU ς 

ultimately finalised the establishment of a second human rights regime in Europe, with partially 

overlapping guarantees and jurisdictions. The analysis of these new legal relationships (and their 

possible impacts), between the CFREU, the ECHR (Convention for the Protection of Human Rights and 

Fundamental Freedoms as amended by its Protocol No. 14 (European Convention on Human Rights, as 

amended), 1950) and national constitutions, has provoked lively academic debate in recent years.  

¢ƘŜ ŦƛǊǎǘ ǎŜǘ ƻŦ ŘƛǎŎǳǎǎƛƻƴǎ ŎƻƴŎŜǊƴǎ ǘƘŜ /Cw9¦Ωǎ ŦƛŜƭŘ ƻŦ ŀǇǇƭƛŎŀǘƛƻƴΦ !ǊǘƛŎƭŜ рм όмύ ǎǘŀǘŜǎ ǘƘŀǘ ΨώǘϐƘŜ 

provisions of this Charter are addressed to the institutions, bodies, offices and agencies of the Union 

with due regard for the principle of subsidiarity and to the Member States only when they are 

ƛƳǇƭŜƳŜƴǘƛƴƎ ¦ƴƛƻƴ ƭŀǿ ώΧϐΩΦ !ǎ /ŀǊǘŀōƛŀ, for example, convincingly argued, the primary intention of 

the CFREU was to capture the acts of the European institutions since it was precisely their acts, which 

had not been covered by a clearly defined fundamental rights regime before (Cartabia, 2010, pp. 317-

318). Member States, eager to defend their national constitutional sovereignty, tried to limit the 

/Cw9¦Ωǎ ŦƛŜƭŘ ƻŦ ŀǇǇƭƛŎŀǘƛƻƴ ǊŜƎŀǊŘƛƴƎ ǘƘŜƛǊ ŀŎǘƛƻƴǎ όǎŜŜ ŀƭǎƻ tƛǊƛǎΣ нлмлΣ ǇΦ мруύΦ IŜƴŎŜΣ Ψƻƴƭȅ ǿƘŜƴ ǘƘŜȅ 

ŀǊŜ ƛƳǇƭŜƳŜƴǘƛƴƎ ¦ƴƛƻƴ ƭŀǿΩ ŎƭŜŀǊƭȅ ŜȄŎƭǳŘŜǎ ǇǳǊŜƭȅ ƴŀǘƛƻƴŀƭ ƭaw situations.8 However, controversies 

ŀǊƻǎŜ ƻǾŜǊ ǿƘŜǘƘŜǊ ΨƛƳǇƭŜƳŜƴǘƛƴƎ ¦ƴƛƻƴ ƭŀǿΩ ǿŀǎ ǘƻ ōŜ ƛƴǘŜǊǇǊŜǘŜŘ ƳƻǊŜ ƴŀǊǊƻǿƭȅ ǘƘŀƴ ǘƘŜ 9/WΩǎ ǇǊŜ-

/Cw9¦ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ǘƘŀǘ aŜƳōŜǊ {ǘŀǘŜǎ ǿŜǊŜ ōƻǳƴŘ ōȅ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ƻŦ ǘƘŜ ¦ƴƛƻƴ ǿƘŜƴ ΨŀŎǘƛƴƎ 

within the scope of 9¦ ƭŀǿΩΦ9 Borowsky, for instance, resorting to the discussions in the Convention 

drafting the Charter, argued that Article 51 was deliberately phrased to narrow the scope of application 

ǘƻ ŎŀǎŜǎ ǿŜǊŜ aŜƳōŜǊ {ǘŀǘŜǎ ǿŜǊŜ ŀŎǘƛƴƎ ŀǎ ΨŀƎŜƴǘǎΩ ƻŦ ¦ƴƛƻƴ ƭŀǿ ŀƴŘ were not only restricting 

                                                           
8
 The Charter is not applicable if the case at issue before a national court refers to a Charter provision but not to any other 

norm of Union law: cf. Rosas (2013, p. 105). 
9
 Cf. especially Elliniki Radiophonia Tiléorassi AE and Panellinia Omospondia Syllogon Prossopikou v Dimotiki Etairia Pliroforissis 

and Sotirios Kouvelas and Nicolaos Avdellas and others (ERT v DEP) (1991) where the ECJ stated that when Member States 
relied on a clause of justification which allowed them not to apply a Union obligation in a specific case, such a justification must 
ōŜ ƛƴǘŜǊǇǊŜǘŜŘ ƛƴ ǘƘŜ ƭƛƎƘǘ ƻŦ ǘƘŜ ¦ƴƛƻƴΩǎ ƎŜƴŜǊŀƭ ǇǊƛƴŎƛǇƭŜǎ ƻŦ ƭŀǿ ŀƴŘ ƛƴ ǇŀǊǘƛŎǳƭŀǊ ƻŦ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎΦ {ŜŜ ƛƴ ƳƻǊŜ ŘŜǘail: De 
Witte (1999, pp. 870-871) 
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fundamental freedoms guaranteed by the Treaties (Borowsky, 2011, no. 24a-29).10 Other authors cited 

ǘƘŜ Ψ9ȄǇƭŀƴŀǘƛƻƴǎ ǊŜƭŀǘƛƴƎ ǘƻ ǘƘŜ /ƘŀǊǘŜǊ ƻŦ CǳƴŘŀƳŜƴǘŀƭ wƛƎƘǘǎΩ ό9ȄǇƭŀƴŀǘƛƻƴǎ ǊŜƭŀǘƛƴƎ ǘƻ ǘƘŜ /ƘŀǊǘŜǊ ƻŦ 

Fundamental Rights, 2007), arguing that the uniform interpretation and application of EU law would be 

jeopardised if the application of Union law did not entail the applicability of the CFREU (Rosas, 2013, 

pp. 104-105; Lenaerts, 2012, p. 378; Benoît-Rohmer, 2011, p. 35). The ECJ, in the case Åkerberg Fransson 

(Åklagaren v Hans Åkerberg Fransson, 2013), finally clarified that the Charter was binding on the 

aŜƳōŜǊ {ǘŀǘŜǎ ƴƻ ƳŀǘǘŜǊ ǿƘŜǘƘŜǊ ǘƘŜȅ ǿŜǊŜ ŘƛǊŜŎǘƭȅ ΨƛƳǇƭŜƳŜƴǘƛƴƎΩ ƻǊ Ƨǳǎǘ ΨŀŎǘƛƴƎ ǿƛǘƘƛƴ ǘƘŜ ǎŎƻǇŜΩ ƻŦ 

EU law. The applicability of Union law thus always entails the applicability of the fundamental rights 

guaranteed by the CFREU (Åklagaren v Hans Åkerberg Fransson (Reference for a preliminary ruling), 

2013; see also Jacqué, 2014). Therefore, the scope of application of EU law in terms of fundamental 

rights protection has remained substantially the same after the entry into force of the CFREU (Rosas, 

2013, p. 103). Article 51 (2) further underlines that the CFREU does not affect the division of 

competences between the Union and the Member States and, in particular, that it does not establish 

any new power or task for the Union. This also means that a (possibly desired) general competence of 

the EU to ensure the implementation of CFREU rights that lie outside the scope of Union law would 

require a modification of the treaties (Cartabia, 2010, p. 21).11 

A second set of questions concerns the level of protection offered by the various human rights regimes 

in Europe and potential grounds for discrepancies between the interpretation of similar provisions of 

the ECHR and the CFREU. Several authors have pointed to the fact that the various protection schemes 

potentially applicable may in fact confuse European citizens (Douglas-Scott, 2011, p. 647). While 

national constitutions and the long-established ECHR might be relatively well-known and somewhat 

ΨǇŀƭǇŀōƭŜΩ ŦƻǊ ƛƴŘƛǾƛŘǳŀƭǎΣ ǘƘŜ ŘƛŦŦŜǊŜƴǘ ƭŀȅŜǊǎ ƻŦ ǇǊƻǘŜŎǘƛƻƴ 9¦ ƭŀǿ ǇǊƻǾƛŘŜǎ ŀǊŜ ƴƻǘ ŀƭǿŀȅǎ Ŝŀǎȅ ǘƻ 

disentangle, even for lawyers. At first glance, the CFREU represents the long-ŀǿŀƛǘŜŘ ΨŎŀǘŀƭƻƎǳƛƴƎΩ ƻŦ 

fundamental rights in the legal order of the Union, but it is still not the only source mentioned by the 

¢ǊŜŀǘȅ ƻŦ [ƛǎōƻƴΦ !ǊǘƛŎƭŜ с ƻŦ ǘƘŜ ŎƻƴǎƻƭƛŘŀǘŜŘ ǾŜǊǎƛƻƴ ƻŦ ǘƘŜ Ψ¢ǊŜŀǘȅ ƻƴ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΩ ό¢9¦ύ ŘƻŜǎ ƴƻǘ 

only refer to the CFREU, whose provisioƴǎ ΨǎƘŀƭƭ ƘŀǾŜ ǘƘŜ ǎŀƳŜ ƭŜƎŀƭ ǾŀƭǳŜ ŀǎ ǘƘŜ ¢ǊŜŀǘƛŜǎΩ but also keeps 

ǘƘŜ ǊŜŦŜǊŜƴŎŜ ǘƻ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ŀǎ ΨƎŜƴŜǊŀƭ ǇǊƛƴŎƛǇƭŜǎ ƻŦ ǘƘŜ ¦ƴƛƻƴϥǎ ƭŀǿΩ ƛƴǎƻŦŀǊ ŀǎ ǘƘŜȅ ǊŜǎǳƭǘ ŦǊƻƳ 

the ECHR or the constitutional traditions common to the Member States. Additionally, the very same 

article provides in paragraph 2 that the Union shall accede to the ECHR bringing in ς at a still unknown 

point in the future ς another jurisdictional level of fundamental rights protection. Smith concluded that 

ǿƘƛƭŜ Ψƛƴ ǘƘŜ ōŜƎƛƴƴƛƴƎ ώƻŦ European integration] there was silenceΩΣ ǘƻŘŀȅ ǘƘŜǊŜ ƛǎ ŀ ΨŎŀŎƻǇƘƻƴȅ ƻŦ 

ŎƭŀƛƳǎΩ ό{ƳƛǘƘΣ нлмоΣ ŎƻǇΦ нлммΣ ǇΦ 35). 

This potentially confusing variety of sources might, however, be attenuated by the fact that in most 

cases the provisions of these sources would produce more or less the same outcomes in substance 

(Rosas, 2013, p. 100). Not only are many CFREU rights inspired (or even copied) from the ECHR,12 the 

/Cw9¦ ŀƭǎƻ ǇǊƻǾƛŘŜǎ ƛƴ !ǊǘƛŎƭŜ рн όоύ ǘƘŀǘ Ψώƛϐƴ ǎƻ ŦŀǊ ŀǎ ǘƘƛǎ /ƘŀǊǘŜǊ Ŏƻƴǘŀƛƴǎ ǊƛƎƘǘǎ ŎƻǊǊŜǎǇƻƴŘƛƴƎ ǘƻ 

                                                           
10

 Ψ!ƎŜƴǘΩ ƛƴ ǘƘŜ ǎŜƴǎŜ ƻŦ ƛƳǇƭŜƳŜƴǘƛƴƎ ¦ƴƛƻƴ ƭŀǿ ǿƛǘƘƻǳǘ ƳǳŎƘ ƭŜŜǿŀȅΦ 
11

 This lack of Union competence for internal human rights matters will be further analysed below in chapter III B.  
12

 According to Weiß (2011, p. 69) and Douglas-Scott (2011, p. 655) about half of the 50 substantial Charter provisions are taken 
from the ECHR and relevant ECtHR case law.  
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rights guaranteed by the Convention, the meaning and scope of those rights shall be the same as those 

laid down by the said Convention. This provision shall not prevent Union law providing more extensive 

ǇǊƻǘŜŎǘƛƻƴΦΩ ¢ƘŜǊŜŦƻǊŜΣ ǘƘŜ 9/Iw ǎŜǊǾŜǎ ŀǎ ŀ ǎƻǊǘ ƻŦ ΨƳƛƴƛƳǳƳ ǎǘŀƴŘŀǊŘΩ ƻŦ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ 

protection within the EU and it precedes in case of multiple protection (in different terms) of the same 

right in various sources of EU law (Weiß, 2011, p. 72; Douglas-Scott, 2011, p. 655; Lenaerts, 2012, 

p. 394). 

Additionally, the much-discussed discrepancy of jurisprudence between the ECJ and the ECtHR is limited 

to few cases.13 The ECJ has already cited ECtHR case law on many occasions when confronted with the 

interpretation of fundamental rights, leading to an increasing ς although somewhat unpredictable ς 

ΨƧǳŘƛŎƛŀƭ ŘƛŀƭƻƎǳŜΩ ōŜǘǿŜŜƴ ǘƘŜ ǘǿƻ ƛƴǎǘƛǘǳǘƛƻƴǎ ό.ǊŀǘȊŀΣ нлмнΣ ǇΦ 167; Varju, 2013, cop. 2011, pp. 52-53; 

Piris, 2010, p. 166). The ECtHR, on the other hand, has recognised the independent legal order of the 

9¦Ωǎ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ǎȅǎǘŜƳ ŀǎ Ψŀǘ ƭŜŀǎǘ ŜǉǳƛǾŀƭŜƴǘΩ ǘƻ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ǎȅǎǘŜƳ ǇǊƻǾƛŘŜŘ ōȅ ǘƘŜ 9/IwΦ14 

Therefore, the entry into force of the CFREU and the possible accession of the EU to the ECHR may open 

up various routes for judicial recourse to individuals but does not mean that two substantially different 

sets of fundamental rights interpretation will develop. Some authors even argue that the accession of 

the EU to the ECHR (if not already the incorporation of ECHR provisions into the CFREU) will strengthen 

the authoritativeness of the ECtHR in human rights jurisprudence, particularly as its decisions have a de 

facto binding effect beyond the individual case, which the ECJ would have to respect (Weiß, 2011, p. 81; 

Smith, 2013, cop. 2011, p. 45). In fact, the ECJ has already confirmed in its recent case law that where 

CFREU rights correspond to the rights guaranteed by the ECHR, the clear and consistent jurisprudence of 

the ECtHR should be followed.15 On the other hand, the new rights of the CFREU could also inspire the 

ƳŜǘƘƻŘƻƭƻƎȅ ŀƴŘ ŎŀǎŜ ƭŀǿ ƻŦ ǘƘŜ 9/ǘIwΣ ǎƛƴŎŜ ǘƘŜȅ ǊŜŦƭŜŎǘ ǘƘŜ Ƴƻǎǘ ǊŜŎŜƴǘ ΨŎǊȅǎǘŀƭƭƛǎŀǘƛƻƴ ƻŦ ŀ 

ŎƻƴǎŜƴǎǳǎΩ ƻŦ ŀ ƭŀǊƎŜ ǇŀǊǘ ƻŦ ƛǘǎ Ŏƻntracting parties (Bratza, 2012, p. 168; Benoît-Rohmer, 2011, 

p. 35).16,17 Some authors, such as Greer and Williams (Greer and Williams, 2009), paint a more 

ǇŜǎǎƛƳƛǎǘƛŎ ǇƛŎǘǳǊŜΦ Lƴ ǘƘŜƛǊ ƻǇƛƴƛƻƴΣ ǘƘŜ ǘǿƻ ǎȅǎǘŜƳǎ ŀǊŜ ǘƻƻ ŘƛǎǘƛƴŎǘ ǘƻ Ŝŀǎƛƭȅ ŀŎŎƻƳƳƻŘŀǘŜ ǘƘŜ 9¦Ωs 

ŀŎŎŜǎǎƛƻƴ ǘƻ ǘƘŜ 9/Iw ƛƴ ǇǊŀŎǘƛŎŜΣ ŎƻƳǇŀǊƛƴƎ ǘƘŜ ΨƛƴŘƛǾƛŘǳŀƭΩ ŀǇǇǊƻŀŎƘ ƻŦ ǘƘŜ 9/Iw ǘƻ ǘƘŜ ΨƛƴǎǘƛǘǳǘƛƻƴŀƭΩ 

model of protecting human rights in the EU (Greer & Williams, 2009, pp. 481-48нύΦ Lƴ ŦŀŎǘΣ ǘƘŜ 9/WΩǎ 

ƻǇƛƴƛƻƴ ƻƴ ǘƘŜ ΨŘǊŀŦǘ ŀƎǊŜŜƳŜƴǘ ƻƴ ǘƘŜ ŀŎŎŜǎǎƛƻƴ ƻŦ ǘƘŜ 9¦ ǘƻ ǘƘŜ 9/IwΩ ǇƻƛƴǘŜŘ ǘƻ ǇƻǎǎƛōƭŜ ƭŜƎŀƭ 

difficulties in case of accession (ECJ, Opinion 2/13, 2014). This negative opinion itself will make the 

accession process a lot more difficult (if not impossible) during the next years ς a challenge to which the 

other EU institutions still have to respond.18 

                                                           
13

 Cf. examples analysed by e.g. Weiß (2011, pp. 77-80) (right to remain silent in antitrust enforcement/protection of business 
premises); Spielmann (1999, pp. 764-766) (including examples where the ECJ left the fundamental rights question undecided).  
14

 Cf. .ƻǎǇƘƻǊǳǎ IŀǾŀ ¸ƻƭƭŀǊƤ ¢ǳǊƛȊƳ ǾŜ ¢ƛŎŀǊŜǘ !ƴƻƴƛƳ  ƛǊƪŜǘƛ ǾΦ LǊŜƭŀƴŘ (2005); Piris (2010, p. 147). 
15

 J. McB. v L. E. (2010) para. роΥ ΨώΦΦΦ] it is clear that the said Article 7 contains rights corresponding to those guaranteed by 
Article 8(1) of the ECHR. Article 7 of the Charter must therefore be given the same meaning and the same scope as Article 8(1) 
of the ECHR, as interpreted by the case-ƭŀǿ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻǳǊǘ ƻŦ IǳƳŀƴ wƛƎƘǘǎ ώΦΦΦϐΩΦ 
16

 Examples of case law, where the ECtHR already used the Charter to argue a departure from previous case law: Bratza (2012, 
pp. 172-173). 
17

 Douglas-Scott (2011, p. 657), Benoît-Rohmer (2011, pp. 37-39) and Lenaerts (2012, p. 396) cite examples where the ECtHR 
referred to ECJ case law. 
18

 Most academic authors harshly criticised the ECJΩǎ ƻǇƛƴƛƻƴΦ /ŦΦ ŜΦƎΦ 5ƻǳƎƭŀs-Scott (2014), Odermatt (2015), Gragl (2015). 
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Another difficult question is how the (constitutional) courts of Member States will accommodate the 

9¦Ωǎ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ǊŜƎƛƳŜΣ ǇŀǊǘƛŎǳƭŀǊƭȅ ǘƘŜ /Cw9¦Σ ƛƴ ǘƘŜ ŦǳǘǳǊŜΦ ²ƘƛƭŜ 9ǳǊƻǇŜŀƴ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ƻǊ 

supreme courts often refer to international norms ς in particular the ECHR ς when examining the 

fundamental rights compatibility of national legislation or acts, so far they seem to be hesitant to use 

the CFREU as an explicit (and not only supporting) source (Visser, 2014, p. 43).19 First cases making such 

an explicit reference to the CFREU have been decided by the Belgian and Austrian constitutional courts, 

the latter clarifying that in the scope of application of the CFREU, the CFREU rights were to be regarded 

ŀǎ ΨŎƻƴǎǘƛǘǳǘƛƻƴŀƭƭȅ ƎǳŀǊŀƴǘŜŜŘ ǊƛƎƘǘǎΩΣ ŀǘ ƭŜŀǎǘ ǿƘŜƴ ǘƘŜȅ ŀǊŜ Ŝǉǳŀƭ ǘƻ ƴŀǘƛƻƴŀƭ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ǊƛƎƘǘǎ ƛƴ 

terms of wording and certainty (Decision in the case U466/11 and joined cases, 2012, para. 5.5). The 

Austrian Constitutional Court further concluded ς resulting from Article 52 of the CFREU ς that the 

fundamental rights guaranteed by national constitutions, international treaties and the CFREU have to 

be interpreted as coherently as possible (Decision in the case U466/11 and joined cases, 2012, 

para. 5.9).20  

While the variety of sources and the relationships between them might seem confusing at first, Weiß 

also pointed out that a similar variety of fundamental rights sources also exist in many national legal 

systems: explicit human rights catalogues or constitutional guarantees; non-written constitutional 

principles (e.g. the rule of law); and of course the ECHR, which is incorporated in various ways into 

ƴŀǘƛƻƴŀƭ ƭŜƎŀƭ ǎȅǎǘŜƳǎΦ ¢ƘŜǎŜ ŘƛŦŦŜǊŜƴǘ ǎƻǳǊŎŜǎΣ ŀŎŎƻǊŘƛƴƎ ǘƻ Ƙƛǎ ŀǊƎǳƳŜƴǘΣ ŎƻŜȄƛǎǘ ƛƴ ŀ ΨƳǳǘǳally 

ŎƻƳǇƭŜƳŜƴǘŀǊȅ ǿŀȅΩ ǿƛǘƘƻǳǘ ŎŀǳǎƛƴƎ ƳŀƧƻǊ ŎƻƴŦǳǎƛƻƴ ό²ŜƛǖΣ нлммΣ ǇΦ 66). At the national level, 

however, there is usually only one constitutional or supreme court empowered with the authority to 

interpret (and ensure harmonisation between) these different sources. At the European level, whether 

we will see an increasing convergence and harmonisation between the three levels of fundamental 

rights protection will thus mainly depend on the degree to which constitutional/supreme courts will 

consider both the ECHR and the CFREU in their work, and the degree to which the ECJ will reflect the 

ECHR and ECtHR case law in its decisions (Visser, 2014, p. 44). Ultimately, such clarity would serve 

individuals, whose effective enjoyment of human rights requires that these rights are applied 

ΨǊŜŀǎƻƴŀōƭȅ ǳƴƛŦƻǊƳƭȅ ōȅ ŀƴȅ Ŝƴǘƛǘȅ ǿƘƛŎƘ ώǘƘŜȅϐ ƘŀǾŜ Ŝŀǎȅ ǊŜŎƻǳǊǎŜ ǘƻΩ ό{ƳƛǘƘΣ нлмоΣ ŎƻǇΦ нлммΣ ǇΦ 45). 

2. The overload of the ECtHR and the need for reform  

Concerns over the increasing backlog of cases and corresponding calls for reform have accompanied the 

9/Iw ǎȅǎǘŜƳ ǎƛƴŎŜ ǘƘŜ мфулǎΣ ŀƴŘ ǘƘŜ 9/ǘIwΩǎ Ŏƻƴǎǘŀƴǘ ƻǾŜǊƭƻŀŘ Ƙŀǎ ōŜŜƴ ƛŘŜƴǘƛŦƛŜŘ ōȅ Ƴŀƴȅ ŀǳǘƘƻǊǎ ŀǎ 

a major shortcoming of the European system of human rights protection (Harmsen, 2011, p. 119; Greer 

& Williams, 2009, pp. 464-465).21 The profound reform of the ECHR system by Protocol No. 11 in the 

                                                           
19

 ¢ƘŜ 9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴΩǎ ǊŜǇƻǊǘ ƻƴ ǘƘŜ ŀǇǇƭƛŎŀǘion of the Charter in 2012 shows that the references to the Charter by 
national courts are generally increasing: the survey cited in this report found numerous references in national judgements of 
administrative courts, especially in the areas of immigration and asylum (European Commission (2013, pp. 14-15)). Examples of 
the use of the Charter as inspirational source in the jurisdiction of selected EU Member States can also be found in Palmisano 
(2015). 
20

 For a detailed analysis of this decision see e.g. Klaushofer & Palmstorfer (2013), Frahm & Mayer (2015); in German: Granner 
(2013), Kirchmair (2013). 
21

 During the first 30 years of its existence, the ECtHR only received about 800 applications per year, then the numbers began to 
increase dramatically, finally reaching over 40,000 by the late 2000s (Greer & Williams, 2009, p. 464).  
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1990s (Protocol No. 11 to the Convention for the Protection of Human Rights and Fundamental 

Freedoms, restructuring the control machinery established thereby, 1994) dissolved the European 

Commission of Human Rights and introduced a full-time court with compulsory jurisdiction in individual 

cases. Soon however, the new system was struggling to deal with the ever-growing caseload (Greer & 

Williams, 2009, p. 467). Indeed, many authors have evŜƴ ŀǊƎǳŜŘ ǘƘŀǘ ǘƘŜ 9/ǘIw ōŜŎŀƳŜ ŀ ΨǾƛŎǘƛƳ ƻŦ ƛǘǎ 

ƻǿƴ ǎǳŎŎŜǎǎΩΦ !ǎ tǊƻǘƻŎƻƭ bƻΦ мм ƻŦŦŜǊǎ ƛƴŘƛǾƛŘǳŀƭǎ ŘƛǊŜŎǘ ŀŎŎŜǎǎ ǘƻ ǘƘŜ 9/ǘIw ς the jurisprudence of 

which is often perceived as more progressive and generous than that of national courts ς it has made 

the Convention system even more attractive (Helfer, 2008, p. 126; Keller, Fischer & Kühne, 2011, 

pp. 1025-1026; Bychawska-Siniarska, 2013, p. 314; Caflisch, 2006, pp. 405-406). The increasing number 

of individual applications filed with the ECtHR during the 1990s was, however, not only due to the 

ƛƴŎǊŜŀǎŜŘ ΨŀǘǘǊŀŎǘƛǾŜƴŜǎǎΩ ƻŦ ǘƘŜ ǎȅǎǘŜƳΣ ōǳǘ ŀƭǎƻ ǘƻ ǘƘŜ ŀŎŎŜǎǎƛƻƴ ƻŦ Ƴŀƴȅ ŦƻǊƳŜǊ ŎƻƳƳǳƴƛǎǘ /ŜƴǘǊŀƭ 

and Eastern European countries throughout the decade. This major accession process expanded the 

reach of the ConventiƻƴΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ǘƻ ǇǊŀŎǘƛŎŀƭƭȅ ǘƘŜ ǿƘƻƭŜ ŎƻƴǘƛƴŜƴǘ ς a unique feature in the 

international human rights landscape (Wildhaber, 2011, p. 206)22 ς but also transferred many of these 

ǎǘŀǘŜǎΩ ǳƴǎƻƭǾŜŘ ǇǊƻōƭŜƳǎ ǊŜƎŀǊŘƛƴƎ ǊǳƭŜ ƻŦ ƭŀǿ ŀƴŘ ƘǳƳŀƴ ǊƛƎƘǘǎ ǘƻ {ǘǊŀǎōƻǳrg. Keller et al (Keller, 

Fischer & Kühne, 2011, p. млнфύ ǎǳƳƳŀǊƛǎŜŘ ǘƘŜ Ƴŀƛƴ ǇǊƻōƭŜƳǎ ŎƘŀƭƭŜƴƎƛƴƎ ǘƘŜ 9/ǘIwΩǎ ŦǳƴŎǘƛƻƴƛƴƎ ƛƴ 

three main categories: first, the mass of manifestly ill-founded applications (90-95% of all applications); 

second, the high proportion of repetitive cases; and third, the fact that the majority of cases are filed 

against only a handful of countries (at the end of 2013, more than half of the nearly 100,000 pending 

applications had been lodged against the Russian Federation, Italy, Ukraine or Serbia) (European Court 

of Human Rights, 2014, p. 3). 

While the ECtHR itself tried to cope with its enormous workload by adapting its procedures and 

improving its case management (Wildhaber, 2011, p. нноΤ hΩ.ƻȅƭŜΣ нллуΣ ǇΦ 4), another inter-

governmental reform process was initiated, leading to the adoption of Protocol No. 14 (Protocol No. 14 

to the Convention for the Protection of Human Rights and Fundamental Freedoms, amending the 

control system of the Convention, 2004) in May 2004. Due to the late ratification by the Russian 

Federation, Protocol No. 14 could only enter into force on 1 June 2010 and foresaw a number of 

changes that should help the ECtHR to reduce its enormous backlog, meanwhile grown to well over 

100,000 cases.23 Most importantly, it introduced a single-judge formation empowered to declare 

ŀǇǇƭƛŎŀǘƛƻƴǎ ƛƴŀŘƳƛǎǎƛōƭŜΣ ΨǿƘŜǊŜ ǎǳŎƘ ŀ ŘŜŎƛǎƛƻƴ Ŏŀƴ ōŜ ǘŀƪŜƴ ǿƛǘƘƻǳǘ ŦǳǊǘƘŜǊ ŜȄŀƳƛƴŀǘƛƻƴΩΣ ŀƴŘ 

enabled the three-judges committees to simultaneously deliver judgements on the admissibility and 

meǊƛǘǎ ƻŦ ŀ ŎŀǎŜ ƛŦ ǘƘŜǊŜ ŜȄƛǎǘŜŘ ŀƭǊŜŀŘȅ ΨǿŜƭƭ-ŜǎǘŀōƭƛǎƘŜŘ ŎŀǎŜ ƭŀǿ ƻŦ ǘƘŜ /ƻǳǊǘΩ ƻƴ ǘƘŜ ǊŜƭŜǾŀƴǘ ƛǎǎǳŜΦ24 

Additionally, it added a contested new admissibility criterion to Article 35 (3), whereby the ECtHR might 

ŘŜŎƭŀǊŜ ŀƴ ŀǇǇƭƛŎŀǘƛƻƴ ƛƴŀŘƳƛǎǎƛōƭŜ ƛŦ ΨǘƘŜ ŀpplicant has not suffered a significant disadvantage, unless 

ǊŜǎǇŜŎǘ ŦƻǊ ƘǳƳŀƴ ǊƛƎƘǘǎ ώΧϐ ǊŜǉǳƛǊŜǎ ŀƴ ŜȄŀƳƛƴŀǘƛƻƴ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀǘƛƻƴ ƻƴ ǘƘŜ ƳŜǊƛǘǎ ŀƴŘ ǇǊƻǾƛŘŜŘ ǘƘŀǘ 

                                                           
22

 hΩ.ƻȅƭŜ ŀƭǎƻ ƘƛƎƘƭƛƎƘǘǎ ǘƘŜ ƛƴŦƭǳŜƴŎŜ ǘƘŜ 9/Iw ƘŀŘ ƛƴ ǎƘŀǇƛƴƎ 9ŀǎǘŜǊƴ 9ǳǊƻǇŜŀƴ Ŏƻƴǎǘƛǘǳǘƛƻƴǎ όhΩ.ƻȅƭŜΣ нллуΣ ǇΦ 2). 
23

 On 1 January 2011 139,650 cases were pending before a judicial formation and the backlog further grew to a total of 151,600 
cases by the end of that year: European Court of Human Rights, 2012. 
24

 Cf. the consolidated version of Articles 27-28 Convention for the Protection of Human Rights and Fundamental Freedoms as 
amended by its Protocol No. 14. 
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no case may be rejected on this ground which has not been duly considered by a domestic triōǳƴŀƭΩΦ25 

Even though this provision provided the Court with a considerable power of discretion, so far it cannot 

be said whether that made individual applications significantly more difficult.26 However, it is 

questionable whether this criterion ς presupposing a well-functioning domestic judiciary ς will really 

ƘŜƭǇ ǘƻ ǊŜŘǳŎŜ ǘƘŜ 9/ǘIwΩǎ ŎŀǎŜƭƻŀŘ ŘǊŀǎǘƛŎŀƭƭȅ ǿƛǘƘƻǳǘ ƭƻǿŜǊƛƴƎ ǘƘŜ /ƻǳǊǘΩǎ ǉǳŀƭƛǘȅ ǎǘŀƴŘŀǊŘǎΣ ŀǎ ǘƘŜ 

majority of applications concern repetitive cases against only a few states (Keller, Fischer & Kühne, 

2011, p. 1039).27  

In view of the urgency to relieve the Court, reflections about further reforms had already started before 

the entry into force of Protocol No. 14, notably with the High Level Conference on the Future of the 

European Court of Human Rights held during the Swiss Chairmanship of the CoE in February 2010 in 

Interlaken (Cardona et al, 2012, pp. 218-219).28 At the same time, in literature, two divergent concepts 

gained ground: first, those authors who suggested a radical reform allowing the ECtHR to choose the 

ŜȄŜƳǇƭŀǊȅ ŎŀǎŜǎ ƛǘ ƘŀƴŘƭŜǎΣ ǘƘŜǊŜōȅ ŀŎǘƛƴƎ ŀǎ ŀ ΨǇŀƴ-European standard-ǎŜǘǘŜǊΩ όŜǎǘŀōƭƛǎƘƛƴƎ ŀ ŦƻǊƳ ƻŦ 

ΨŎƻƴǎǘƛǘǳǘƛƻƴŀƭ ƧǳǎǘƛŎŜΩ ǎƛƳƛƭŀǊ ǘƻ ǘƘŜ ¦{ {ǳǇǊŜƳŜ /ƻǳǊǘ ƳƻŘŜƭύΤ ŀƴŘ ǎŜcondly, those who defend the 

right to individual application as a distinctive feature of the ECHR system and instead propose further 

reforms within the current system, coupled with better implementation at the national level (Harmsen, 

2011, p. 129; Helfer, 2008, p. 127). 

One of the most prominent representatives of the first group is the former ECtHR president and Swiss 

ƧǳŘƎŜΣ [ǳȊƛǳǎ ²ƛƭŘƘŀōŜǊΦ IŜ ŀǊƎǳŜŘ ǘƘŀǘ ǘƘŜ 9/ǘIwΩǎ ŀŎŎǳƳǳƭŀǘŜŘ ōŀŎƪƭƻƎ ƘŀŘ ƛƴ ŦŀŎǘ ƭŜŘ ǘƻ ŀƴ ƛƳǇƭƛŎƛǘ 

restriction of the right to individual application, as many cases were pending before it for several years 

or ς worse ς were summarily declared inadmissible (Wildhaber, 2011, p. 224). Therefore, in his opinion, 

a system where the ECtHR would select only about 1,000 (exemplary) cases per year ς in addition to 

certain categories of cases it would have to examine automatically29 ς would be more predictable, 

transparent and honest (Wildhaber, 2011, pp. 225-226). Similarly, Greer and Williams have advocated 

for a radical change as, in their view, the ECtHR was not able to systematically deliver justice to all 

ŀǇǇƭƛŎŀƴǘǎ ŀƴȅƳƻǊŜΣ ŀƴŘ ǎƻ ǎƘƻǳƭŘ ŦƻŎǳǎ ƻƴ ŀŘƧǳŘƛŎŀǘƛƴƎ ΨώΧϐ ǘƘŜ Ƴƻǎǘ ǎŜǊƛƻǳǎ ŀƭƭŜƎŜŘ Ǿƛƻƭŀǘƛƻƴǎ ώΧϐ 

with maximum authority ŀƴŘ ƛƳǇŀŎǘ ƛƴ ǘƘŜ ǎǘŀǘŜǎ ŎƻƴŎŜǊƴŜŘΩΣ ǘƘŜǊŜōȅ ǇǳǎƘƛƴƎ ǘƘŜ /ƻƴǘǊŀŎǘƛƴƎ States 

towards fuller respect for the Convention rights as a whole (Greer & Williams, 2009, p. 466). 
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 On the debates about this new criterion cf. e.g. Harmsen (2011, p. 128); Keller, Fischer & Kühne (2011, pp. 1037-1039). 
26

 In a recently published article, Gerardǎ ŎǊƛǘƛŎƛǎŜŘ ǘƘŜ 9/ǘIwΩǎ ƭŀŎƪ ƻŦ ŎƻƳǇǊŜƘŜƴǎƛōƭŜ ǊŜŀǎƻƴƛƴƎ ƛƴ ŀŘƳƛǎǎƛōƛƭƛǘȅ ŘŜŎƛǎƛƻƴǎΣ 
ƛƭƭǳǎǘǊŀǘƛƴƎ ƘŜǊ ŎǊƛǘƛŎƛǎƳ ǿƛǘƘ ŀ ŎƻƴŎǊŜǘŜ ŎŀǎŜ ŘŜŎƭŀǊŜŘ ΨƳŀƴƛŦŜǎǘƭȅ ƛƭƭ-ŦƻǳƴŘŜŘΩ ōȅ ǘƘŜ /ƻǳǊǘ ŀŎŎƻǊŘƛƴƎ ǘƻ !ǊǘƛŎƭŜ ор όоύ ō όŀ 
criterion that already existed before Protocol No. 14) and was later also examined by the UN Human Rights Committee which 
found a violation (Gerards, 2014). ¢ƘŜ ǇǊƻōƭŜƳ ǿŀǎ ŀƭǎƻ ŦƭŀƎƎŜŘ ōȅ YŜƭƭŜǊΣ CƛǎŎƘŜǊ ŀƴŘ YǸƘƴŜ όнлммύΦ ¢ƘŜ 9/ǘIwΩǎ wŜǎŜŀǊŎƘ 
Division conducted a first case law analysis on the application of the new criterion in 2012 (Council of Europe/European Court 
of Human Rights, 2012). 
27

 aŜŀƴǿƘƛƭŜΣ tǊƻǘƻŎƻƭ bƻΦ мр όƴƻǘ ȅŜǘ ƛƴ ŦƻǊŎŜύ ŘŜƭŜǘŜŘ ǘƘŜ ǿƻǊŘǎ ΨŀƴŘ ǇǊƻǾƛŘŜŘ ǘƘŀǘ ƴƻ ŎŀǎŜ Ƴŀȅ ōŜ ǊŜƧŜŎǘŜŘ ƻƴ ǘƘƛǎ ƎǊƻǳƴŘ 
which has not been duly considered ōȅ ŀ ŘƻƳŜǎǘƛŎ ǘǊƛōǳƴŀƭΩ ƳŀƪƛƴƎ ǘƘƛǎ ŎǊƛǘŜǊƛƻƴ Ǉƻǎǎƛōƭȅ ŜǾŜƴ ƳƻǊŜ ǇǊƻōƭŜƳŀǘƛŎΦ  
28

 tǊƛƻǊ ǘƻ ǘƘŜ LƴǘŜǊƭŀƪŜƴ ŎƻƴŦŜǊŜƴŎŜ ǘǿƻ ƳŀƧƻǊ ǊŜǇƻǊǘǎ ƘŀŘ ŀƭǊŜŀŘȅ ǇǊƻǇƻǎŜŘ ǊŜŦƻǊƳǎ ƻŦ ǘƘŜ ǎȅǎǘŜƳΥ ǘƘŜ Ψ[ƻǊŘ ²ƻƻƭŦ ǊŜǇƻǊǘΩ ƛƴ 
2005 (Woolf, 2005) and the 2006 report of the Group of Wise Persons (Council of Europe, 2006). 
29

 Those categories would include particularly cases of severe forms of alleged human rights violations (e.g. right to life, 
prohibition of torture, and prohibition of slavery), pilot judgements, and guidelines for structural and systemic problems or 
interstate applications (cf. Wildhaber, 2011, p. 225). 
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On the other side of the spectrum, a number of authors have argued that describing the ECtHR as a 

ΨǾƛŎǘƛƳ ƻŦ ƛǘǎ ƻǿƴ ǎǳŎŎŜǎǎΩ ǿŀǎ ǘƻƻ ǎƛƳǇƭƛǎǘƛŎΦ Lƴ ǘƘŜƛǊ view, what made the ECtHR so attractive for 

individuals was not only its independence and progressive jurisprudence, but also the lack of adequate 

remedies at the national level, coupled with an increasing number of systemic human rights violations 

(Harmsen, 2011, pp. 120-121; Costa, 2011, p. мтфΤ hΩ.ƻȅƭŜΣ нллуΣ ǇǇΦ 6-7). In addition to the high 

ƴǳƳōŜǊ ƻŦ ΨǊŜǇŜǘƛǘƛǾŜ ŎŀǎŜǎΩΣ ŎƻƴŎŜǊƴƛƴƎ ǎǘǊǳŎǘǳǊŀƭ ǇǊƻōƭŜƳǎ ƛƴ ƴŀǘƛƻƴŀƭ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴǎ ŀƴŘκƻǊ 

jurisdictions (in particular, fair trial and length of proceedings), the ECtHR is also confronted with a high 

number of particularly serious human rights violations such as torture, enforced disappearances or 

extrajudicial killings, against which domestic jurisdictions fail to provide adequate remedies (Helfer, 

2008, p. 129; Gerards, 2012, p. 176). The former president of the ECtHR, Jean-Paul Costa, thus vocally 

stressed that the Contracting States have a primary role within the Convention system, whereas the 

ECtHR is a subsidiary actor. Where human rights are fully respected by the authorities ς respectively, 

where there exist adequate national remedies ς there is no need for an international court to step in 

(Costa, 2011, p. 179). In the same vein, Helfer advocates for re-focusing the debate on how the CoE 

ǎȅǎǘŜƳ Ŏŀƴ ΨώΧϐ bolster the remedies that domestic judges and legislatures provide to individuals whose 

ǊƛƎƘǘǎ ƘŀǾŜ ōŜŜƴ ǾƛƻƭŀǘŜŘΩ όIŜƭŦŜǊΣ нллуΣ ǇΦ 130). As a complement of the principle of subsidiarity, he 

Ŏŀƭƭǎ ŦƻǊ ŀ ǎǘǊƻƴƎŜǊ ΨŜƳōŜŘŘŜŘƴŜǎǎΩ ƻŦ ǘƘŜ 9/ǘIw ƛƴ ƴŀǘƛƻƴŀƭ ƧǳǊisdictions, displaying a more assertive 

guiding and supervisory role vis-à-vis national jurisdictions (Helfer, 2008, p. 159). 

Some authors also argue that the Committee of Ministers ς the guardian over the execution of the 

9/ǘIwΩǎ ƧǳŘƎŜƳŜƴǘǎΣ ŀŎŎƻǊŘƛƴƎ ǘƻ Article 46 ECHR ς should play a stronger role in this regard. 

Bychawska-{ƛƴƛŀǊǎƪŀΣ ŦƻǊ ƛƴǎǘŀƴŎŜΣ ǊŜŎŀƭƭǎ ǘƘŜ /ƻƳƳƛǘǘŜŜ ƻŦ aƛƴƛǎǘŜǊΩǎ ǎǘǊƻƴƎ ǇǊƻŎŜŘǳǊŀƭ ŎƻƳǇŜǘŜƴŎŜǎ 

for putting pressure on Member States which fail to abide by a judgement, which it has mostly avoided 

making use of thus far (Bychawska-Siniarska, 2013, p. 314). Protocol No. 14, and accompanying 

decisions by the Committee of Ministers, include measures that should enhance domestic enforcement, 

such as the obligation to submit action plans and action reports (Department for the Execution of 

WǳŘƎƳŜƴǘǎ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻǳǊǘ ƻŦ IǳƳŀƴ wƛƎƘǘǎΣ нллфύ ƻǊ ǘƘŜ /ƻƳƳƛǘǘŜŜ ƻŦ aƛƴƛǎǘŜǊΩǎ Ǉƻǎǎƛōƛƭƛǘȅ ǘƻ 

refer the question of whether a contracting state has failed to abide by a judgement back to the Court.30 

However, effective monitoring of this process often comes to grief due to diplomatic restraint displayed 

ōȅ ǘƘŜ /ƻƳƳƛǘǘŜŜ ƻŦ aƛƴƛǎǘŜǊǎ ŀƴŘ ŀ ƭŀŎƪ ƻŦ ǊŜǎƻǳǊŎŜǎ ƻŦ ǘƘŜ /ƻ9Ωǎ 5ŜǇŀǊǘƳŜƴǘ ŦƻǊ ǘƘŜ 9ȄŜŎǳǘƛƻƴ ƻŦ 

Judgements (Bychawska-Siniarska, 2013, pp. 316; 320).31 In the view of these authors, it is thus primarily 

ǘƘŜ /ƻƴǘǊŀŎǘƛƴƎ {ǘŀǘŜǎΩ ŦŀƛƭǳǊŜ ǘƻ Řǳƭȅ ƛƳǇƭŜƳŜƴǘ ǘƘŜƛǊ ǘǊŜŀǘȅ ƻōƭƛƎŀǘƛƻƴǎ ǿƘƛŎƘ ŎŀǳǎŜǎ ǘƘŜ ƻǾŜǊƭƻŀŘ ƻŦ 

ǘƘŜ /ƻǳǊǘΦ IŜƴŎŜΣ ŜŦŦŜŎǘƛǾŜ ƳŜŀǎǳǊŜǎ ǘƻ ŘŜŎǊŜŀǎŜ ǘƘŜ 9/ǘIwΩǎ ŎŀǎŜƭƻŀŘ Ƴǳǎǘ ƛƴŎƭǳŘŜ ǊŜŦƻǊƳǎ ŀǘ ǘƘŜ 

domestic level, an aspect that has so far received little consideration in the reform process.  

The dividing lines in the academic discussion of reform proposals were mirrored at the political level. At 

the high-level conferences in Izmir (2011) and Brighton (2012), following the process started in 

Interlaken in 2010, advocates for and against limiting the access to the ECtHR brought forward a series 

                                                           
30

 Cf. Article 46 (4) ECHR.  
31

 The Department for the Execution of Judgments is supervising the implementation of more than 10,000 judgments with only 
30 members of staff, more than half of whom are employed on temporary basis or seconded by governments (Bychawska-
Siniarska, 2013, pp. 316, 320).  
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of proposals.32 In Brighton, a first consensus was reached with a decision to develop two additional 

protocols to the ECHR, both of which have been adopted in the meantime. Protocol No. 15 (Protocol No. 

15 amending the Convention for the Protection of Human Rights and Fundamental Freedoms, 2013) 

brings further ς small ς procedural reforms (e.g. the reduction of the time limit for application from six 

months to four months after the final domestic decision) and Protocol No. 16 (Protocol No. 16 to the 

Convention for the Protection of Human Rights and Fundamental Freedoms, 2013) introduces the 

Ǉƻǎǎƛōƛƭƛǘȅ ƻŦ ǊŜǉǳŜǎǘƛƴƎ ΨŀŘǾƛǎƻǊȅ ƻǇƛƴƛƻƴǎΩ ŦǊƻƳ ǘƘŜ 9/ǘIwΣ ǎƛƳƛƭŀǊ ǘƻ ǘƘŜ 9/WΩǎ ǇǊŜƭƛƳƛƴŀǊȅ ǊǳƭƛƴƎ 

procedure. As the ratification process of these protocols moves forward slowly ς at the time of writing 

only ten Contracting States had ratified Protocol No. 15, which has to be ratified by all state parties to 

the ECHR to enter into force, and only San Marino had ratified Optional Protocol No. 1633 ς discussions 

continue both at the political and academic level.  

Meanwhile, the first successes of Protocol No. 14 are already visible, as the ECtHR has considerably 

reduced its backlog throughout 2012 and 2013: At the end of 2013, 99,900 applications were pending 

before a judicial formation, which is over 50,000 cases less than two years earlier (European Court of 

Human Rights, 2014, p. 3). While Protocol No. 14 has thus clearly helped the Court to process 

applications more quickly, it does not solve the underlying problem that a mass of inadmissible or 

repetitive cases continues to reach the ECtHR every year (Keller, Fischer & Kühne, 2011, p. 1030; 

hΩ.ƻȅƭŜΣ нллуΣ ǇΦ рύΦ ¢ƘŜ Ǉƻǎǎƛōƛƭƛǘȅ ƻŦ ƴŀǘƛƻƴŀƭ ŎƻǳǊǘǎ ǊŜǉǳŜǎǘƛƴƎ ΨŀŘǾƛǎƻǊȅ ƻǇƛƴƛƻƴǎΩΣ ŀŎŎƻǊŘƛƴƎ ǘƻ 

Protocol No. 16, could solve cases of systemic human rights violations already at the national level, but 

presupposes a well-functioning and well-trained domestic judiciary, sensitive to possible Convention 

violations. Further reform discussions will thus have to address the enhancing of national capacities and 

strengthening of the supervisory process of the execution of judgements ς politically, a far more difficult 

issue. Concerning the latter, some authors have also suggested that civil society could be given a 

stronger role, providing the Committee of Ministers with additional information and putting pressure on 

governments to fully execute judgements (Bychawska-Siniarska, 2013, pp. 318-319). This would require 

an adaption of the working methods of the Committee of Ministers though and could be opposed by 

governments trying to limit the space for civil society action in the CoE human rights system.  

3. European human  rights protection systems beyond the ECHR and the 

CFREU ɀ advantages and challenges 

a) Other Council of Europe mechanisms 

²ƘƛƭŜ ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ ƻŦ ǘƘŜ 9¦Ωǎ ƘǳƳŀƴ ǊƛƎƘǘǎ ǊŜƎƛƳŜ ŀƴŘ ǘƘŜ ǊŜŦƻǊƳ ƻŦ ǘƘŜ 9/Iw ǎȅǎǘŜƳ ƘŀǾŜ 

attracted most of the academic attention in recent years, human rights protection in Europe is not 

limited to these two regimes. Within the framework of the CoE a detailed system of human rights 

                                                           
32

 All relevant text of these discussions are collected in Council of Europe (2014) 
33

 Information based on http://conventions.coe.int, last updated on 9 March 2015.  

http://conventions.coe.int/
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treaties and monitoring bodies has developed over the past decades, often either pioneering or 

mirroring, on a regional level, comparable United Nations (UN) standards.34  

CƻǊ ŜȄŀƳǇƭŜΣ ǘƘŜ Ψ9ǳǊƻǇŜŀƴ /ƻƴǾŜƴǘƛƻƴ ŦƻǊ ǘƘŜ tǊŜǾŜƴǘƛƻƴ ƻŦ ¢ƻǊǘǳǊŜ ŀƴŘ LƴƘǳƳŀƴ ƻǊ 5ŜƎǊŀŘƛƴƎ 

¢ǊŜŀǘƳŜƴǘ ƻǊ tǳƴƛǎƘƳŜƴǘΩ ό9/t¢ύΣ ŀŘƻǇǘŜŘ ƛƴ мфутΣ ǊŜŀƭƛǎŜŘ ǘƘŜ ƛŘŜŀ ƻŦ ǘƻǊǘǳǊe prevention through 

regular monitoring and exchange. More specifically, the method developed by the ECPT foresees 

unannounced visits to places of detention by delegations from the 47 independent expert members of 

the European Committee for the Prevention of Torture (CPT), every four to six years in each state party. 

The visits and reports issued following these visits should open a dialogue with state authorities, 

resulting in the gradual improvement of national standards. This method has influenced legislation and 

practice in the CoE Member States35 and the ECtHR has also cited the CommitteeΩǎ ŦƛƴŘƛƴƎǎ ƛƴ ƛǘǎ 

jurisprudence (Greer, 2014, p. пнмύΦ {ƛƳƛƭŀǊƭȅΣ ǘƘŜ ΨCǊŀƳŜǿƻǊƪ /ƻƴǾŜƴǘƛƻƴ ŦƻǊ ǘƘŜ tǊƻǘŜŎǘƛƻƴ ƻŦ bŀǘƛƻƴŀƭ 

aƛƴƻǊƛǘƛŜǎΩΣ ŀŘƻǇǘŜŘ ƛƴ мффрΣ Ƙŀǎ ŀƭǎƻ ƘŀŘ ŀ pioneering role in recognising collective rights at the 

European level and defining core standards for the protection of minorities, to be guaranteed by all 

states parties.  

In contrast to the ECHR, however, all other CoE human rights treaties36 were equipped with non- or 

quasi-judicial monitoring mechanisms, usually involving various forms of regular country monitoring, 

standard setting through the collection of recommendations and the issue of commentaries, and 

cooperation with NGOs and national human rights institutions to gather information. Independent 

expert bodies exercise these functions and to various degrees, the Committee of Ministers plays a role 

in the monitoring process (See Kicker, Möstl & Lantschner, 2011, pp. 464-465; Beco, 2012, pp. 172-178). 

As advanced as the CoE human rights standards are, the system of reporting and monitoring is also 

confronted with various problems, which hamper the effective implementation and monitoring of these 

standards. A comparative analysis of the work of four CoE expert bodies,37 conducted by Kicker et al, 

ǎƘƻǿŜŘ ǘƘŀǘ ǘƘŜ ƳƻƴƛǘƻǊƛƴƎ ǊŜǇƻǊǘǎ ΨƻŦǘŜƴ ǊŜƛǘŜǊŀǘŜ ǘƘŜ ǎŀƳŜ ŎǊƛǘƛŎŀƭ ŦƛƴŘƛƴƎǎ ŀƴŘ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ƛƴ 

ŎƻƴǎŜŎǳǘƛǾŜ ƳƻƴƛǘƻǊƛƴƎ ŎȅŎƭŜǎΩΦ ¢Ƙƛǎ ƛƭƭǳǎǘǊŀǘŜǎ ǘƘŀǘ ǎǘŀǘŜǎ ƻŦǘŜƴ Ŧŀƛƭ ǘƻ ǊŜƳŜŘȅ ǎƘƻǊǘŎƻƳƛƴƎǎ Ǉƻinted out 

in the monitoring process (Kicker, Möstl & Lantschner, 2011, p. 462). Despite the differences of these 

bodies ς in terms of their competences and the procedures they follow ς the research team identified 

four common procedural deficits impeding effective human rights monitoring by the bodies: First, the 

information deficit (i.e. that the monitoring bodies heavily depend on the information provided to them 

by governments and civil society organisations as they have limited resources to conduct information 

gathering themselves); second, the long intervals between monitoring cycles; third, the lack of human 

resources to undertake the monitoring task; and finally, limitations related to the principle of 

                                                           
34

 As of 26 May 2014, 214 treaties have been adopted in the framework of the CoE, a large part of which aims to enhance the 
standards of protection concerning human rights, democracy, and rule of law.  
35

 Ratification of or accession to the ECPT is now a condition of CoE membership.  
36

 The European Commission against Racism and Intolerance, having similar monitoring competences, was instead not created 
by a treaty but by Resolution Res(2002)8 of the Committee of Ministers (Council of Europe, 2002). 
37

 The Advisory Committee on the Framework Convention for the Protection of National Minorities, the European Committee 
for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, the European Commission against Racism 
and Intolerance, and the European Committee of Social Rights.  
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confidentiality (in particular, the limited publicity, and hence transparency, of the monitoring process) 

(Kicker, Möstl & Lantschner, 2011, pp. 467-473). De Beco similarly identified a lack of resources both on 

the side of the states parties and on the side of the committees; many human rights reporting 

ƻōƭƛƎŀǘƛƻƴǎ ƘŀǾŜ ƭŜŘ ǘƻ ŀ ŎŜǊǘŀƛƴ ΨƳƻƴƛǘƻǊƛƴƎ ŦŀǘƛƎǳŜΩ ƛƴ ǘƘŜ ƳŜƳōŜǊ ǎǘŀǘŜǎΣ ǿƘƛŎƘ ǘƘǳǎ ǎǳōƳƛǘ ǘƘŜƛǊ 

periodic reports late or not at all. On the other hand, secretariats are too small to provide in-depth 

evaluations, and committees often cannot afford to hire external experts for country visits. Finally, the 

system also lacks an institutionalised follow-up mechanism to evaluate whether states parties have 

implemented the recommendations issue to them, but monitoring bodies can only refer to their 

previous reports during the subsequent periodic examination (Beco, 2012, pp. 191-194). 

Among the conventions and their monitoring bodies mentioned above, the European Social Charter 

(ESC) merits closer inspection as it is the direct counterpart of the ECHR. Originally adopted in 1961, and 

substantially revised in 1996, the ESC captures social, economic and cultural rights, which were 

(deliberately) left out when the ECHR was drafted at the end of the 1940s.38 Even though the ESC is also 

a binding treaty, it is in sevŜǊŀƭ ǿŀȅǎ ŀ ΨǿŜŀƪŜǊΩ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛƴǎǘǊǳƳŜƴǘ ǘƘŀƴ ǘƘŜ 9/IwΥ CƛǊǎǘΣ ŀǇŀǊǘ 

ŦǊƻƳ ǎŜǾŜƴ ŎƻǊŜ ǎǘŀƴŘŀǊŘǎ ŦǊƻƳ ǿƘƛŎƘ ǎǘŀǘŜǎ ƘŀǾŜ ǘƻ ŀŎŎŜǇǘ ŀǘ ƭŜŀǎǘ ŦƛǾŜΣ ǘƘŜ 9{/ ƛǎ ŀƴ Ψà la carte-

ƛƴǎǘǊǳƳŜƴǘΩΣ ƻŦŦŜǊƛƴƎ ǎǘŀǘŜǎ ǘƘŜ Ǉƻǎǎƛōƛƭƛǘȅ ǘƻ ŎƘƻƻǎŜ ǘƘŜ ǎǘŀƴŘŀǊŘǎ ǘƘŜȅ ǿƛǎƘ ǘƻ Ǌatify. Second, 

ratification of or accession to the ESC is not a prerequisite for membership in the CoE (nor the EU).39 

Third, monitoring only works through a quasi-judicial mechanism,40 and fourth, the ESC only applies to 

citizens of states parties and to foreign nationals of other contracting parties lawfully resident or 

working regularly within the territory of the state concerned (cf. Appendix to the European Social 

Charter, 1961, para. 1). This short comparison illustrates the imbalance between civil and political and 

social and economic rights in the CoE human rights regime.41 Even though states generally seem to 

respond positively to findings of violations by the Committee, these findings have neither the judicial 

value nor the political weight of ECtHR judgements and thus full compliance depends even more on the 

political will of the state concerned (Greer, 2014, pp. 420-421). Additionally, the ESC system is 

confronted with the challenge that many states have not accorded to the ESC the same status in 

national law as to the ECHR, which can render national litigation difficult (Alston, 2005, p. 60). 

Ultimately, the whole CoE human rights regime ς including the ECHR system ς is confronted with the 

problem that legal and political means are limited if a member state fails to address persistent human 

rights violations; The Council of Ministers can only decide to suspend the voting rights of a member or to 
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 Greer ŜȄǇƭŀƛƴŜŘ ǘƘŜ ΨŀƭƳƻǎǘ ŜȄŎƭǳǎƛǾŜ ŜƳǇƘŀǎƛǎ ƻƴ ŎƛǾƛƭ ŀƴŘ ǇƻƭƛǘƛŎŀƭ ǊƛƎƘǘǎ ƛƴ ǘƘŜ 9/IwΩ ŀǎ ŀ ŘŜƭƛōŜǊŀǘŜ ŎƘƻƛŎŜ ǘƻ ŎƻƴǘǊŀǎǘ ǿƛǘƘ 
Ψ{ƻǾƛŜǘ-ǎǘȅƭŜ ŎƻƳƳǳƴƛǎƳΩ ƛn other parts of Europe (Greer, 2014, p. 418). Steiner et al. cite one of the drafters of the ECHR, 
Pierre-IŜƴǊƛ ¢ŜƛǘƎŜƴΣ ŀŎŎƻǊŘƛƴƎ ǘƻ ǿƘƻƳ ǘƘŜ ǇǊƛƻǊƛǘȅ ƛƴ мфпф ǿŀǎ ŦƛǊǎǘ Ψǘƻ ƎǳŀǊŀƴǘŜŜ ǇƻƭƛǘƛŎŀƭ ŘŜƳƻŎǊŀŎȅ ƛƴ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴ 
and then to co-ordinate our economies, before undertaking the generalisation of social democracyΩ ό{ǘŜƛƴŜǊΣ !ƭǎǘon & 
Goodman, 2008, p. 1018).  
39

 Nevertheless, today all EU Member States have either ratified the 1961 Charter or the revised ESC. 
40

 !ƭƭŜƎŜŘ Ǿƛƻƭŀǘƛƻƴǎ ƻŦ 9{/w Ŏŀƴƴƻǘ ōŜ ōǊƻǳƎƘǘ ōŜŦƻǊŜ ǘƘŜ 9/ǘIw ōȅ ƛƴŘƛǾƛŘǳŀƭǎ ōǳǘ ƻƴƭȅ ŀǎ ŀ ΨŎƻƭƭŜŎǘƛǾŜ ŎƻƳǇƭŀƛƴǘΩ ōŜŦƻǊŜ ǘhe 
European Committee of Social Rights (ECSR), which can issue reports containing non-enforceable decisions, but even this only if 
the State concerned has agreed to this optional procedure. According to the Additional Protocol to the European Social Charter 
Providing for a System of Collective Complaints (1995), organisations of employers and trade unions as well as other NGOs 
having consultative status with the CoE can submit complaints alleging unsatisfactory application of the ESC to the ECSR. For 
details, see e.g. Lukas (2014).  
41

 This issue will be further analysed in chapter III.C below in respect to the EU.  



FRAME         Deliverable No. 4.2 

 22 

expel it from the CoE. Both options are considered such a political affront that they would probably only 

be used in extreme cases of massive human rights violations by a Member State (Greer, 2014, pp. 434-

435).42 

b) The human rights component of the Organization for Security 

and Co-operation in Europe (OSCE)  

The Conference on Security and Co-operation in Europe (CSCE) ς the informal cold war-era predecessor 

of the OSCE ς played an important role in legitimising human rights discourses in Eastern Europe in the 

1980s and early 1990s. Based on the ten fundamental principles of the Helsinki Final Act (Conference on 

Security and Co-operation in Europe ς Final Act ('Helsinki Final Act'), 1975), signed in August 1975, the 

h{/9 ŀƛƳǎ ǘƻ ǊŜŀƭƛǎŜ ŀ ŎƻƳǇǊŜƘŜƴǎƛǾŜ ŎƻƴŎŜǇǘ ƻŦ ǎŜŎǳǊƛǘȅ ŎƻǾŜǊƛƴƎ ΨǘƘǊŜŜ ŘƛƳŜƴǎƛƻƴǎΩΥ ǘƘŜ ǇƻƭƛǘƛŎƻ-

military, the economic and environmental and the human security dimension. This was in itself an 

innovation at that time as it attributed human rights the same value for regional security as to politico-

military or economic issues (Zannier, 2012, p. 210). None of the OSCE agreements are legally binding; in 

view of their role in the European human rights protection system they will be nevertheless briefly be 

analysed here. 

Over the last two decades, the OSCE has developed particular competence in fostering the rule of law 

and strengthening democratic institutions (including the conduct of election observation missions) and 

assisting states in realising anti-racism, non-discrimination and anti-trafficking policies, under the 

ƘŜŀŘƛƴƎ ƻŦ ǘƘŜ ΨǘƘƛǊŘ όƛΦŜΦ ƘǳƳŀƴ ǎŜŎǳǊƛǘȅύ ŘƛƳŜƴǎƛƻƴΩΦ ¢ǿƻ ǎǇŜŎƛŀƭ ƛƴǎǘƛǘǳǘƛƻƴǎΣ ǘƘŜ wŜpresentative on 

Freedom of the Media and the High Commissioner on National Minorities,43 have developed early 

warning mechanisms, which aim to prevent conflicts, but also to promote the rights of individuals in the 

OSCE area (Greer, 2014, p. 417). Although non-binding, the political agreements reached within the 

CSCE/OSCE have created important, and often ground-breaking, standards, particularly in the areas of 

democracy, rule of law, minority rights and freedom of expression (Steiner, Alston & Goodman, 2008, 

p. 1017; Strohal, 2011, p. 503). The principle of consensus should ensure that all governments of 

participating states are politically committed to agreements and can be held accountable by their peers 

(Zannier, 2012, p. 211). However, in practice the organisation has often suffered from political 

ŘƛŦŦŜǊŜƴŎŜǎ ƘŀƳǇŜǊƛƴƎ ƛǘǎ ΨǘŜŎƘƴƛŎŀƭ ǿƻǊƪΩ ŀƴŘ ŀ ƭŀŎƪ ƻŦ ŦƛǊƳ ŎƻƳƳƛǘƳŜƴǘǎ ōȅ ǎǘŀǘŜǎ ǘƻ ǘƘŜ 

ƻǊƎŀƴƛǎŀǘƛƻƴΩǎ ǇǊƛƴŎƛǇƭŜǎ ŀƴŘ ǎǘŀƴŘŀǊŘǎΦ  

With the end of the Cold War, the OSCE had to find a new role as a platform for exchange on political 

ŀƴŘ ǎŜŎǳǊƛǘȅ ƛǎǎǳŜǎ ƛƴ 9ǳǊƻǇŜΦ Lƴ ǘƘŜ Ψ/ƘŀǊǘŜǊ ƻŦ tŀǊƛǎ ŦƻǊ ŀ bŜǿ 9ǳǊƻǇŜΩ όtŀǊƛǎ /ƘŀǊǘŜǊύΣ ǎƛƎƴŜŘ ƛƴ мффлΣ 

the CSCE Participating States firmly committed to democracy based on human rights and fundamental 

ŦǊŜŜŘƻƳǎΣ ŀƴŘ ŀŎƪƴƻǿƭŜŘƎŜŘ ǘƘŀǘ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ŀƴŘ ǇǊƻƳƻǘƛƻƴ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ ǿŀǎ ΨǘƘŜ ŦƛǊǎǘ 

ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ƻŦ ƎƻǾŜǊƴƳŜƴǘΩ ό/ƘŀǊǘŜǊ ƻŦ tŀǊƛǎ ŦƻǊ ŀ bŜǿ 9ǳǊƻǇŜΣ мффлύΦ ¢ǊŀƴǎƭŀǘƛƴƎ ǘƘŜǎŜ ǇǊƛƴŎƛǇƭŜǎ ƛƴǘƻ 

concrete commitments ς and even more into action on national levels ς has been more arduous. The 
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 Only once a Member State ς Greece in 1969 ς ǿŀǎ ǘƘǊŜŀǘŜƴŜŘ ǿƛǘƘ ŜȄǇǳƭǎƛƻƴ ŦƻƭƭƻǿƛƴƎ ǘƘŜ 9/ǘIwΩǎ ŦƛƴŘƛƴƎ ƻŦ ǎŜǾŜǊŜ ƘǳƳŀƴ 
rights violations by thŜ ƳƛƭƛǘŀǊȅ ǊŜƎƛƳŜ ƛƴ ǘƘŜ ΨDǊŜŜƪ /ŀǎŜΩ όƧƻƛƴŜŘ ŎŀǎŜǎ оонмκстΣ ооннκстΣ ооноκстΣ ооппκстύΦ DǊŜŜŎŜ 
anticipated this step by withdrawing its membership in December 1969 (cf. Council of Europe, 1970).  
43

 CƻǊ ŀ ŘŜǘŀƛƭŜŘ ŀƴŀƭȅǎƛǎ ƻŦ ǘƘŜ h{/9Ωǎ ƛƳǇƻǊǘŀƴǘ ǿƻǊƪ ƛƴ ǘhis field see Heintze (2012). 
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h{/9Ωǎ ōǊƻŀŘ ƳŜƳōŜǊǎƘƛǇ ς comprising also former Soviet republics in Central Asia, as well as Canada 

and the USA ς opens both opportunities to expand basic democracy and fundamental rights standards 

over the whole continent (and beyond) and makes it more difficult to reach agreements among its 

participating states. Wake highlighted that some of the commitments reached within the OSCE ς for 

example, on democratic elections ς ΨƎƻ ǿŜƭƭ ōŜȅƻƴŘ ŀƴȅǘƘƛƴƎ ŀŎŎŜǇǘŜŘ ƛƴǘŜǊƴŀǘƛƻƴŀƭƭȅ ƛƴ ŀƴȅ ƻǘƘŜǊ 

forum by a group that includes the United States and Russia, as well as all the other states of Europe and 

9ǳǊŀǎƛŀΩ ό²ŀƪŜΣ нлмоΣ ǇΦ 350). On the other hand, however, he also described the heated debates 

among participating states concerning contested missions, or the anxiety and lack of cooperation by 

states when it comes to the fulfilment of concrete human rights or democratic obligations (Wake, 2013, 

p. 341). In view of the shrinking commitment to human rights and democracy in some of the 

participating states, Strohal ǳƴŘŜǊƭƛƴŜŘ ǘƘŜ ŎƻƴǘƛƴǳƛƴƎ ǊƻƭŜ ƻŦ ǘƘŜ h{/9Ωǎ ΨǘƘƛǊŘ ŘƛƳŜƴǎƛƻƴΩ ŀƴŘ ƛƴǎƛǎǘŜŘ 

that the organisation remain steadfast in its principles and focused on the areas where it could facilitate 

change, in particular election observation and the strengthening of civil society. To be able to fulfil these 

tasks, the OSCE, however, also has to overcome its structural deficits by building a more robust 

institutional framework for more systematic engagement (Strohal, 2011, pp. 503-505; 510). As long as 

ǘƘŜ h{/9Ωǎ ǎǘǊǳŎǘǳǊŜǎ ŀƴŘ ŀƎǊŜŜƳŜƴǘǎ ŀǊŜ ōǳƛƭǘ ŜƴǘƛǊŜƭȅ ƻƴ Ŧǳƭƭ ŎƻƴǎŜƴǎǳǎ ƻŦ ŀƭƭ ǇŀǊǘƛŎƛǇŀǘƛƴƎ ǎǘŀǘŜǎΣ ǘƘŜ 

implementation of its standards ς but also the success of its projects and missions ς will depend on the 

individual commitment displayed by states.  

4. Conclusions 

The literature reflected in this chapter portrays a complex and diversified human rights system in 

Europe, which offers a generally high standard of protection. Nevertheless, it also displays a number of 

gaps, tensions and contradictions within and between the different protection regimes. Firstly, the legal 

relationships between the ECHR, the EU Charter of Fundamental Rights and national constitutions 

remain complicated, but a series of procedural provisions should ensure as much coherence as possible 

(e.gΦ ǘƘŜ 9/ǘIwΩǎ ƛƴŘƛǊŜŎǘ ŀǳǘƘƻǊƛǘȅ ƻŦ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ CFREU rights, which are identical to ECHR rights, 

according to Article 52 (3)). However, as most authors stress, whether we see more tension or 

coherence in the future will depend on the effective interaction of the jurisdictional levels involved. In 

ǇŀǊǘΣ ǎǳŎƘ ŀ ΨƧǳŘƛŎƛŀƭ ŘƛŀƭƻƎǳŜΩ ŀƭǊŜŀŘȅ ŜȄƛǎǘǎ ς notably between the ECJ and the ECtHR ς but with regard 

to the application of the CFREU there still seems to be some hesitation both on the part of the ECJ and 

national courts.  

Secondly, the debate about the reform of the ECtHR and the ECHR reveals two fundamentally different 

visions of what the Court should be and how the implementation of the ECHR can best be guaranteed. 

While the reforms introduced by Protocol No. 14 show first successes in terms of the reduction of the 

9/ǘIwΩǎ ōŀŎƪƭƻƎΣ ƛƴ ǘƘŜ ƭƻƴƎ ǊǳƴΣ ƎƻǾŜǊƴƳŜƴǘǎ ǿƛƭƭ ƴƻǘ ōŜ ŀōƭŜ ǘƻ ǎƘȅ ŀǿŀȅ ŦǊƻƳ ǘƘŜ ǉǳŜǎǘƛƻƴ ƻŦ 

ŜƴƘŀƴŎƛƴƎ ƴŀǘƛƻƴŀƭ ŎŀǇŀŎƛǘƛŜǎ ŦƻǊ ǘƘŜ ŜŦŦŜŎǘƛǾŜ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ǘƘŜ 9/IwΦ ! ΨǇƛŎƪ ŀƴŘ ŎƘƻƻǎŜΩ-system, 

ŀǎ ǇǊƻǇƻǎŜŘ ōȅ ǎƻƳŜ ŀǳǘƘƻǊǎΣ ǿƻǳƭŘ ŎŜǊǘŀƛƴƭȅ ŘŜǇǊƛǾŜ ǘƘŜ 9/ǘIwΩǎ ŘƻŎƪŜǘ ƻŦ ǘƘŜ Ƴŀƴȅ ƛƴŀŘƳƛǎǎƛōƭŜ ƻǊ 

repetitive cases, but it would not solve the underlying problem of systemic gaps and deficiencies at 

national levels, including a distrust of national jurisdictions.  

Thirdly, the ς relatively few ς ŀŎŀŘŜƳƛŎ ǎǘǳŘƛŜǎ ƻƴ ǘƘŜ /ƻ9Ωǎ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛƴǎǘǊǳƳŜƴǘǎ ŀƴŘ 

corresponding monitoring mechanism, besides the ECHR, display a richness of advanced standards in 



FRAME         Deliverable No. 4.2 

 24 

practically all human rights areas, but also highlight inherent weaknesses of their supervisory systems. 

These monitoring systems primarily suffer from a lack of resources, insufficient follow-up procedures at 

the political level and ς in some cases ς also from inadequate commitment by Contracting States. These 

ƎŀǇǎ ŀǊŜ ǇŀǊǘƛŎǳƭŀǊƭȅ ƻōǾƛƻǳǎ ǿƘŜƴ ŎƻƳǇŀǊƛƴƎ ǘƘŜ 9{/Ωǎ Ψƭƻǿ ǎŎŀƭŜΩ-system to the advanced ECHR regime 

ŀƴŘ ŎƻƴǘǊŀŘƛŎǘ ǘƘŜ /ƻ9Ωǎ aŜƳōŜǊ {ǘŀǘŜǎΩ ŎƻƳƳƛǘƳŜƴǘ ǘƻ ǘƘŜ ƛƴŘƛǾƛǎƛōƛƭƛǘȅ ŀƴŘ Ŝǉǳŀƭƛǘȅ ƻŦ ŀƭƭ ƘǳƳŀƴ 

rights. Thus, reflections on strengthening the European human rights system should not neglect the 

ǘƻǇƛŎ ƻŦ ǘƘŜ ƛƳǇǊƻǾŜƳŜƴǘ ƻŦ ǘƘŜ /ƻ9Ωǎ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛƴǎǘǊǳƳŜƴǘǎ ŀƴŘ ƳƻƴƛǘƻǊƛƴƎ ǎȅǎǘŜƳǎ ōŜȅƻƴŘ ǘƘŜ 

ECHR. What is needed are proposals that strengthen the implementation of all human rights standards 

and hold Contracting States effectively accountable without frustrating them with lengthy and 

complicated monitoring procedures. This could include, in particular, the strengthening of the 

monitoring function of the Committee of Ministers and a systematic follow-up procedure to 

recommendations by treaty bodies.  

This chapter also displays several research gaps. While there is abundant literature on some issues, 

others have received little attention from the academic community so far. There is, for example, only 

scarce literature on the OSCE standards of human rights protection and how they interrelate with similar 

CoE or UN standards. Even though these agreements are only politically binding and thus probably less 

interesting for lawyers, their influence in the regional context would certainly merit more profound 

examination. Another topic which is under-researched is the legal relationship between the Charter and 

the ESC, respectively Union Law as such and the ESC. While the EU does not envisage accession to the 

ESC, all Member States are parties to it, and the Charter of Fundamental Rights refers to these 

international obligations in its preamble. More research into this relationship might thus help to avoid 

ǇƻǎǎƛōƭŜ ǘŜƴǎƛƻƴǎ ōŜǘǿŜŜƴ ¦ƴƛƻƴ ƭŀǿ ŀƴŘ aŜƳōŜǊ {ǘŀǘŜǎΩ obligations under the ESC. 

C. Gaps, tensions and contradictions in the human rights system of 

the European Union (EU)  

1. A global actor, but without a comprehensive human  rights regime?  

Over the last sixty years, European integration has moved forward ς albeit with some setbacks ς at a 

great pace and has turned a small regional organisation, focused on sectorial economic cooperation, 

into a supranational union of 28 nations, governing many policy areas. Today the EU aims not only at 

strengthening internal integrŀǘƛƻƴ ōǳǘ ŀƭǎƻ ŀǘ ǇƭŀȅƛƴƎ ŀ ǾƛǎƛōƭŜ ǊƻƭŜ ŀǎ ŀ ΨǳƴƛŦƛŜŘ ŀŎǘƻǊΩ ƛƴ ǘƘŜ Ǝƭƻōŀƭ ŀǊŜƴŀΦ 

However, while European integration was also motivated by the wish to consolidate peace and 

democracy on the continent, human rights law and policy have long been absent in ǘƘŜ 9¦Ωǎ ǘǊŜŀǘƛŜǎ ŀƴŘ 

common policy frameworks. Many authors have explained this absence with the primarily economic 

focus intended by the founders of the European Coal and Steel Community in 1951, and later the 

European Economic Community in 1957. Only growing pressure from national constitutional courts, 

which questioned the primacy of community law if it did not guarantee the same fundamental rights 

protection as national constitutions,44 have pushed the ECJ and ς much later ς also the European 
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 Notably the German Federal Constitutional Court in its well-known decision Solange I (1974) 271 2 BvL 52/71. 
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legislators to gradually develop an autonomous fundamental rights regime.45 Some authors additionally 

suggested that the founders might have considered human rights protection in Europe adequately 

covered by the CoE, which had an explicit human rights mandate in its founding treaty (Statute of the 

Council of Europe, 1949)46 and had already adopted the ECHR (Douglas-Scott 2011, pp. 647-648; Greer, 

2014, p. 435).  

.ǳƛƭŘƛƴƎ ƻƴ ǘƘŜ 9/WΩǎ ŜŀǊƭȅ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ǘƘŀǘ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ŦƻǊƳŜŘ ǇŀǊǘ ƻŦ ǘƘŜ ƎŜƴŜǊŀƭ ǇǊƛƴŎƛǇƭŜǎ 

of Community law (cf. supra section II.A),  the Treaty of Maastricht, in 1992, explicitly mentioned the 

respect for fundamental rights as one of the aims of the newly-built European Union for the first time 

(Treaty on European Union, 1993, Art, F (2)).47 This basic principle was confirmed and further elaborated 

ŦƛǾŜ ȅŜŀǊǎ ƭŀǘŜǊ ƛƴ ǘƘŜ ¢ǊŜŀǘȅ ƻŦ !ƳǎǘŜǊŘŀƳΣ ǿƘƛŎƘ ǇǊƻŎƭŀƛƳŜŘ ǘƘŀǘ ΨώǘϐƘŜ ¦ƴƛƻƴ ώǿŀǎϐ ŦƻǳƴŘŜŘ ƻƴ ǘƘŜ 

principles of liberty, democracy, respect for human rights and fundamental freedoms, and the rule of 

lŀǿΣ ǇǊƛƴŎƛǇƭŜǎ ǿƘƛŎƘ ώǿŜǊŜϐ ŎƻƳƳƻƴ ǘƻ ǘƘŜ aŜƳōŜǊ {ǘŀǘŜǎΩ (Treaty of Amsterdam, 1997, Article F (1)). 

The decision to include only a general commitment but not a full bill of rights, as had been proposed by 

ŀ ΨComité des SagesΩ ŀǇǇƻƛƴǘŜŘ ōȅ ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻƳmission already a year earlier (European 

Commission, 1996), disappointed many academics and civil society activists who had positively assessed 

that proposal (European Commission, 1999, p. 9). Authors further criticised that the formal commitment 

expressed in the Treaty of Amsterdam was not followed by consistent implementation, for example, by 

creating legal monitoring and enforcement mechanisms. This shortfall was even more distressing as the 

¢ǊŜŀǘȅ ƻŦ !ƳǎǘŜǊŘŀƳ ǎƛƎƴƛŦƛŎŀƴǘƭȅ ŜȄǇŀƴŘŜŘ ǘƘŜ ¦ƴƛƻƴΩǎ ŎƻƳǇŜǘŜƴces, including in certain areas of 

justice and home affairs, strengthened inter-governmental cooperation in other areas of police and 

criminal justice matters, as well as the beginning of a common foreign and security policy. All of these 

are particularly sensitive human rights areas (Douglas-Scott, 2011, p. 648; van den Berghe, 2010). Thus, 

already at the end of the 1990s, prominent human rights lawyers had advocated for a comprehensive 

EU human rights policy, consistent with the legal framework of the Treaty of Amsterdam. Building on 

ǘƘŜ ōŀǎƛŎ ǇǊƛƴŎƛǇƭŜǎ ŦƻǊƳǳƭŀǘŜŘ ōȅ ŀ Ψ/ƻƳƛǘŞ ŘŜǎ {ŀƎŜǎΩ in 1998 (Cassese et al, 1999),48 Alston/Weiler 

developed detailed recommendations for such an institutional, legal and policy framework (Alston and 

Weiler, 1998). Among other suggestions, they proposed the following: to designate a Directorate-

General and a separate EC member responsible for human rights; to develop a monitoring function, 

either through the creation of a new agency or through the expansion of the then existing European 

aƻƴƛǘƻǊƛƴƎ /ŜƴǘǊŜ ƻƴ wŀŎƛǎƳ ŀƴŘ ·ŜƴƻǇƘƻōƛŀ ƛƴ ±ƛŜƴƴŀΤ ǘƻ ŀǘǘŀŎƘ ŀ ΨƘǳƳŀƴ ǊƛƎƘǘǎ ŎƭŀǳǎŜΩ ǘƻ ƴŜǿ 

ƭŜƎƛǎƭŀǘƛƻƴΤ ǘƻ ŦƻǊǿŀǊŘ ǘƘŜ /ƻƳƳǳƴƛǘȅΩǎ ŀŎŎŜǎǎƛƻƴ ǘƻ ǘƘŜ 9/IwΤ ǘƻ ŜƴƘŀƴŎŜ ǘƘŜ ǎǘŀǘǳǎ ƻŦ ǎƻŎƛŀƭ ŀƴŘ 
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 Cf. e.g. Steiner, Alston & Goodman (2008, pp. 1014-1015); Morano-Foadi & Andreadakis (2011, pp. 597-598); Besson (2006, 
pp. 343-344); Sarmiento (2013, p. 1269); Smith (2013, cop. 2011, p. 35); Piris (2010, pp. 146-147) 
46

 Article 1 letter bΥ Ψ¢Ƙƛǎ ŀƛƳ ǎƘŀƭƭ ōŜ ǇǳǊǎǳŜŘ ǘƘǊƻǳƎƘ ǘƘŜ ƻǊƎŀƴǎ ƻŦ ǘƘŜ /ƻǳƴŎƛƭ ōȅ ŘƛǎŎǳǎǎƛƻƴ ƻŦ ǉǳŜǎǘƛƻƴǎ of common concern 
and by agreements and common action in economic, social, cultural, scientific, legal and administrative matters and in the 
ƳŀƛƴǘŜƴŀƴŎŜ ŀƴŘ ŦǳǊǘƘŜǊ ǊŜŀƭƛǎŀǘƛƻƴ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ ŀƴŘ ŦǳƴŘŀƳŜƴǘŀƭ ŦǊŜŜŘƻƳǎΦΩ 
47

 Treaty on European Union, 1993, AǊǘƛŎƭŜ C όнύύΥ Ψ¢ƘŜ ¦ƴƛƻƴ ǎƘŀƭƭ ǊŜǎǇŜŎǘ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎΣ ŀǎ ƎǳŀǊŀƴǘŜŜŘ ōȅ ǘƘŜ 9ǳǊƻǇŜŀƴ 
Convention for the Protection of Human Rights and Fundamental Freedoms signed in Rome on 4 November 1950 and as they 
result from the constitutional traditions common ǘƻ ǘƘŜ aŜƳōŜǊ {ǘŀǘŜǎΣ ŀǎ ƎŜƴŜǊŀƭ ǇǊƛƴŎƛǇƭŜǎ ƻŦ /ƻƳƳǳƴƛǘȅ ƭŀǿΦΩ 
48

 ¢ƘŜ ΨComité des SagesΩ ǿŀǎ ŎƻƳǇƻǎŜŘ ƻŦ !ƴǘƻƴƛƻ /ŀǎǎŜǎŜΣ /ŀǘƘŜǊƛƴŜ [ŀƭǳƳƛŝǊŜΣ tŜǘŜǊ [ŜǳǇǊŜŎƘǘ ŀƴŘ aŀǊȅ wƻōƛƴǎƻƴ ŀƴŘ 
presented its agenda at a conference held in Vienna on 9-10 October 1998. 



FRAME         Deliverable No. 4.2 

 26 

economic rights in practice; and to further develop the integration of human rights in other policy areas, 

such as development cooperation and trade (Alston & Weiler, 1998).  

¢ƘŜ Ǉƻǎǘǳƭŀǘƛƻƴ ŦƻǊ ŀ ƳƻŘŜǊƴ Ψ9ǳǊƻǇŜŀƴ .ƛƭƭ ƻŦ ǊƛƎƘǘǎΩ ǿŀǎ ǊŜŀƭƛǎŜŘ ǿƛǘƘ ǘƘŜ ǇǊƻŎƭŀƳŀǘƛƻƴ ƻŦ ǘƘŜ /ƘŀǊǘŜǊ 

of Fundamental Rights of the European Union by the European Parliament (EP), the Council and the 

European Commission on 7 December 2000, at the margins of the Nice European Council.49 It had been 

developed by a Convention composed of representatives of the EC, the EP, national governments and 

parliaments,50 and its objective was to make the fundamental rights enjoyed by citizens at the EU level 

more visible. The CFREU thus assembles rights stemming from various sources, including most notably 

the ECHR, the ESC as well as UN and International Labour Organisation treaties. Since the CFREU was not 

inserted into the reformed TEU (Treaty of Nice), it was not legally binding until the entry into force of 

the Treaty of Lisbon, which finally awarded it the same legal value as the Treaties, but again did not 

incorporate it directly (Benoît-Rohmer, 2011, p. 28).51  

The Treaty of Lisbon, signed in December 2007 and finally entered into force two years later, addressed 

ǎƻƳŜ ƻŦ ǘƘŜ ŜŀǊƭƛŜǊ ŎǊƛǘƛŎƛǎƳ ŎƻƴŎŜǊƴƛƴƎ ǘƘŜ 9¦Ωǎ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ŦǊŀƳŜǿƻǊƪΦ Lǘ ŀŎŎƻǊŘŜŘ ŀ ŎŜƴǘǊŀƭ 

role to human rights, democracy and the rule of law in the external relations of the EU (Article 21 TEU). 

This entailed making the High Representative of the Union for Foreign Affairs and Security Policy ς 

together with the newly created European External Action Service ς responsible for formulating and 

ƛƳǇƭŜƳŜƴǘƛƴƎ ǘƘŜ 9¦Ωǎ ƘǳƳŀƴ ǊƛƎƘǘǎ ǇƻƭƛŎȅ ό¢ƘŜǳŜǊƳŀƴƴΣ нлмоΣ ǇΦ 33). Thus some of the discrepancies 

described by Alston/Weiler have meanwhile been addressed: the European Union Agency for 

Fundamental Rights (FRA) was established in 2007,52 the CFREU (including a chapter on social rights) has 

been in force since 2009, there has been an EU Commissioner for Justice, Fundamental Rights and 

Citizenship since 201053 ŀƴŘ ǘƘŜ ¢ǊŜŀǘȅ ƻŦ [ƛǎōƻƴ ŦƻǊŜǎŜŜǎ ǘƘŜ 9¦Ωǎ ŀŎŎŜǎǎƛƻƴ ǘƻ ǘƘŜ 9/Iw ό5ƻǳƎƭŀǎ-Scott, 

2011, p. спсύΦ .ǳǘ Ƙŀǎ ǘƘŜ ΨǇŀǊŀŘƻȄΩ ǘƘŜȅ ŘŜǎŎǊƛōŜŘ ƛƴ ǘƘŜ ŦƻƭƭƻǿƛƴƎ ǿƻǊŘǎ ōŜŜƴ ǎƻƭǾŜŘΚ 

On the one hand, the Union is a staunch defender of human rights in both its internal and 

external affairs. On the other hand, it lacks a comprehensive or coherent policy at either level 

and fundamental doubts persist as to whether the institutions of the Union possess adequate 

legal competence in relation to a wider range of human rights issues arising within the 

framework of the Community policies. (Alston & Weiler, 1998, p. 661) 

So far, the results are ambivalent. The CFREU has not only made rights more visible for individuals, it has 

also forced the EU to take fundamental rights more seriously in all policy areas, and all legislative 

ǇǊƻǇƻǎŀƭǎ ƘŀǾŜ ǘƻ ǳƴŘŜǊƎƻ ŀ ΨŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ŎƘŜŎƪΩ ό{ŀǊƳƛŜƴǘƻΣ нлмоΣ ǇΦ 1270). Ultimately, Union 

legislation and administrative acts can also be struck down by the ECJ for failure to respect the 
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 On the origins and drafting process of the Charter see e.g. Piris (2010, pp. 147-148).  
50

 Cf. http://www.europarl.europa.eu/charter/composition_en.htm accessed 30 March 2015Φ ¢ƘŜ Ψ/ƻƴǾŜƴǘƛƻƴ ƳŜǘƘƻŘΩ ǿŀǎ 
critically analysed by a number of policital scientists cf. e.g. Deloche-Gaudez (2001), Pollak (2004). 
51

For a detailed discussion on the Charter and its implications for Union (and national) laws cf. supra chapter II.  
52

 On the FRA cf. infra chapter III.C.  
53

 In the new EC (2014-2019) the responsibility for fundamental rights is mainly the competence of the First Vice-
President/Comissioner for Better Regulation, Interinstitutional Relations, the Rule of Law and the Charter of Fundamental 
Rights, Frans Timmermans (see also below). 

http://www.europarl.europa.eu/charter/composition_en.htm
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fundamental rights guaranteed by the CFREU (Visser, 2014, p. 44; Benoît-Rohmer, 2011, pp. 28-29). 

Thus, Benoît-Rohmer ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ΨŀŦǘŜǊ ǘŜƴ ȅŜŀǊǎ ƻŦ ƛǘǎ ŜȄƛǎǘŜƴŎŜΣ ǘƘŜ /Cw9¦ Ƙŀǎ ōŜŎƻƳŜ ǘƘŜ ŎŜƴtral 

ǊŜŦŜǊŜƴŎŜ Ǉƻƛƴǘ ŎƻƴŎŜǊƴƛƴƎ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ƛƴ ǘƘŜ ¦ƴƛƻƴΦΩ ό.Ŝƴƻƞǘ-Rohmer, 2011, p. 39). The CFREU 

Ŏŀƴƴƻǘ ǊŜŘǊŜǎǎΣ ƘƻǿŜǾŜǊΣ ŀƭƭ ǘƘŜ ŘŜŦƛŎƛǘǎ ƛƴ ǘƘŜ ¦ƴƛƻƴΩǎ ƘǳƳŀƴ ǊƛƎƘǘǎ ǊŜƎƛƳŜ ŀƴŘΣ ƛƴ ǇŀǊǘƛŎǳƭŀǊΣ 

institutional weaknesses persist. As the accession procedure to the ECHR is protracting, the EU is still the 

only public authority in the CoE area not subject to external control (Douglas-Scott, 2011, p. 669). 

Regarding external action, the Union, led by the European External Action Service, has only recently 

started to formulate a coherent human rights policy. This fundamental revision, which is ongoing since 

2010, has led to the adoption of a new EU Strategic Framework and Action Plan on Human Rights and 

Democracy (Council of the European Union, 2012) by the Council in June 2012 (Theuermann, 2013).54 As 

ǇŀǊǘ ƻŦ ǘƘƛǎ ΨƘǳƳŀƴ ǊƛƎƘǘǎ ǇŀŎƪŀƎŜΩΣ ŀ {ǇŜŎƛŀƭ wŜǇǊŜǎŜƴǘŀǘƛǾŜ ŦƻǊ IǳƳŀƴ wƛƎƘǘǎ ǿŀǎ ŀƭǎƻ ŀǇǇƻƛƴǘŜŘ ƛƴ 

2012 (European Union External Action, 2012). More recently, debates about strengthening the rule of 

law inteǊƴŀƭƭȅ ƘŀǾŜ ǎǘŀǊǘŜŘΣ ǇŀǊǘƛŎǳƭŀǊƭȅ ōǊƻŀŎƘƛƴƎ ǘƘŜ ƛǎǎǳŜ ƻŦ ŎƭƻǎƛƴƎ ΨŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ƎŀǇǎΩ ƻŦ ōƻǘƘ 

EU internal policies and within Member States.55 However, to date the EU has no fundamental right 

strategy and action plan on internal polices which is comparable to the Strategic Framework and Action 

tƭŀƴ ŦƻǊ ŜȄǘŜǊƴŀƭ ŀŎǘƛƻƴΦ aƻǊŜƻǾŜǊΣ ŘƛǎŎǳǎǎƛƻƴǎ ŀōƻǳǘ ǘƘŜ 9¦Ωǎ ƭŀŎƪ ƻŦ ŎƻƘŜǊŜƴŎŜ ōŜǘǿŜŜƴ ƛƴǘŜǊƴŀƭ ŀƴŘ 

external action and within these policies persist ς both in academia56 and in practice, as interviews with 

EC and EEAS officials revealed.57 !ǎ ǘƘŜ 9¦Ωǎ ŎƻƳǇŜǘŜƴŎŜǎ ƘŀǾŜ ŜȄǇŀƴŘŜŘ ŘǳǊƛƴƎ ǘƘŜ ƭŀǎǘ ŘŜŎŀŘŜ 

(particularly in external action), the issue of coherence across all policy fields is today even more 

ǇŜǊǘƛƴŜƴǘ ǘƘŀƴ ŜǾŜǊ ŀƴŘ ǿƛƭƭ ǊŜƳŀƛƴ ƻƴŜ ƻŦ ǘƘŜ ¦ƴƛƻƴΩǎ ōƛƎƎŜǎǘ ŎƘallenges over the next years. 

2. The weak role of social rights in Union  law  

¢ƘŜ 9¦Ωǎ ǊŜƭŀǘƛƻƴ ǘƻ ǎƻŎƛŀƭ ǊƛƎƘǘǎ Ƙŀǎ ōŜŜƴ ŘƛŦŦƛŎǳƭǘ ƛƴ ǎŜǾŜǊŀƭ ǊŜǎǇŜŎǘǎΦ CƛǊǎǘΣ ǘƘŜ ǇǊƛƳŀǊƛƭȅ ŜŎƻƴƻƳƛŎ 

orientation of the Community during its first decades left social issues rather on the side-line (Jääskinen, 

2014, p. 1704). Therefore, the harmonisation of economic policies to the establishment of a single 

market was not accompanied by a similar shift of competences to the Union level with regard to social 

policy. As a result, the Member States are still primarily responsible for legislation in the social field and 

it is difficult for the Union to guarantee rights in an area where it enjoys only limited competences. 

Secondly, the historic dividing lines between civil and political rights and social, economic and cultural 

rights have resulted in a strong preference for civil and political rights in Western Europe throughout the 

Cold War era, even though the EU Member States have developed welfare state-models, which aim to 

guarantee most social and economic rights in practice. Resulting from these political prejudices, states 

were reluctant to recognise social and economic rights formally, whether at national or supranational 

levels.58 ¢Ƙƛǎ ƘŀŘ ŎƻƴǎŜǉǳŜƴŎŜǎ ŦƻǊ ǘƘŜ ¦ƴƛƻƴΩǎ ŜȄǘŜǊƴŀƭ Ǉƻlicies ς whether as an actor in international 
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At the time of writing, the Council was still in the process of developing a new Action Plan on Human Rights and Democracy 
for the years 2015-2019, based on the Joint Proposal by the EC and the HR/VP (European Commission and the High 
Representative of the European Union for Foreign Affairs Security Policy, 2015). The new Action Plan was finally adopted by the 
Council shortly before the submission of this report: Council of the European Union (2015). 
55

 Cf. infra section 3. b). 
56

 Cf. FRAME report 8.1 (Lewis et al, 2014). 
57

 Interviews with EC and EEAS officials in Brussels in September 2014 and January 2015. Most interview partners mentioned 
ΨŎƻƘŜǊŜƴŎŜΩ ŀǎ ƻƴŜ ƻŦ ǘƘŜ ōƛƎƎŜǎǘ ŎƘŀƭƭŜƴƎŜǎ ŦƻǊ ǘƘŜ 9¦Ωǎ ƘǳƳŀƴ ǊƛƎƘǘǎ ƭŀǿ ŀƴŘ ǇƻƭƛŎȅ όŎŦΦ ŀƭǎƻ /ƘŀǇǘŜǊ L± ōŜƭƻǿύΦ  
58

 In fact, several EU Member States only ratified the ESC in the 1980s or early 1990s (de Schutter, 2010, p. 102).  

http://www.fp7-frame.eu/wp-content/materiale/reports/06-Deliverable-8.1.pdf
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fora, as a dialogue partner, or as donor ς where it is still struggling to fully integrate social and economic 

rights and to make these efforts visible (Behrmann & Zaru, 2013).59  

The 1957 Treaty establishing the European Economic Community made only few references to social 

ǇƻƭƛŎȅΣ ŀƳƻƴƎ ƻǘƘŜǊǎ ǘƻ ǘƘŜ ǇǊƻƳƻǘƛƻƴ ƻŦ ŀ ΨƘƛƎƘ ƭŜǾŜƭ ƻŦ ŜƳǇƭƻȅƳŜƴǘ ŀƴŘ ƻŦ ǎƻŎƛŀƭ ǇǊƻǘŜŎǘƛƻƴΩ ŀǎ ƻƴŜ ƻŦ 

the tasks of the Community.60 Soon, however, it became clear that certain social policies ς which might 

be linked to individual social rights, such as labour standards ς have a direct effect on the economic 

exchange among Member States and thus needed to be regulated at a European level. In many cases, 

these social minimum standards were estŀōƭƛǎƘŜŘ ǘƻ ŎǊŜŀǘŜ ŀ ΨƭŜǾŜƭ ǇƭŀȅƛƴƎ ŦƛŜƭŘΩ ŦƻǊ ŀƭƭ ŎƻƳǇŀƴƛŜǎ ƛƴ 9¦ 

Member States (de Schutter, 2010, pp. 103-105). The driving force behind the development of common 

9ǳǊƻǇŜŀƴ ǎƻŎƛŀƭ ǎǘŀƴŘŀǊŘǎ ǿŀǎΣ ƘƻǿŜǾŜǊΣ ƳƻǊŜ ǘƘŜ 9/WΩǎ ƧǳǊƛǎǇǊǳŘŜƴŎŜ ƛƴ ƛƴŘƛǾƛŘǳŀƭ ŎŀǎŜǎ61 (which 

mostly referred to equality and social protection rather than explicitly to fundamental social rights), 

rather than deliberate policy making (de Witte, 2005, p. 156). Overall, during the first decades of 

European integration, the concern for social ǊƛƎƘǘǎ ǊŜƳŀƛƴŜŘ ǊŀǘƘŜǊ ŀ Ψōȅ-ǇǊƻŘǳŎǘΩ ƻŦ ǘƘŜ ŎƻƴŎŜǊƴ ŦƻǊ ǘƘŜ 

good functioning of the common market ς the primary goal of the treaties (Benlolo-Carabot, 2012, 

p. 87; de Schutter, 2010, p. 96). Even worse, the four fundamental (economic) freedoms were often 

perceived as a risk to protective national social rights regimes, as the ECJ aimed to effectively remove all 

barriers hampering the free circulation of goods, services and persons (Benlolo-Carabot, 2012, p. 90; 

Jääskinen, 2014, p. 1706).  

Only slowly was the Community provided with competences in the area of social and labour market 

ǇƻƭƛŎƛŜǎΣ ǿƘƛŎƘ ŜƴŎƻƳǇŀǎǎŜŘ ǘƘŜ ǊŜŀƭƛǎŀǘƛƻƴ ƻŦ ŎŜǊǘŀƛƴ ǎƻŎƛŀƭ ǊƛƎƘǘǎΦ CƻƭƭƻǿƛƴƎ ǘƘŜ ΨǇŀǘƘ ƻŦ 

ƘŀǊƳƻƴƛǎŀǘƛƻƴΩ ς initiated with the Single European Act in 1986 ς the Treaties of Maastricht (1992) and 

Amsterdam (1997) empowered the Community to regulate, mostly by directives, important areas such 

as labour standards, equality and anti-discrimination legislation or common measures to combat social 

exclusion (cf. e.g. Article 118 Treaty establishing the European Community as amended by the Treaty of 

Amsterdam).  

In 1989 the Member States, except the United Kingdom, adopted a non-ōƛƴŘƛƴƎ Ψ/ƻƳƳǳƴƛǘȅ /ƘŀǊǘŜǊ ƻŦ 

ǘƘŜ CǳƴŘŀƳŜƴǘŀƭ {ƻŎƛŀƭ wƛƎƘǘǎ ƻŦ ²ƻǊƪŜǊǎΩΣ ǿƘƛŎƘ ƭŀƛŘ Řƻǿƴ ŀ ƳƛƴƛƳǳƳ ǎǘŀƴŘŀǊŘ ƻf social rights for 

workers that states had to guarantee (concerning labour market, vocational training, social protection, 

equal opportunities and health and safety at work). As de Schutter Ǉǳǘ ƛǘΣ ǘƘƛǎ ǿŀǎ ǘƘŜ ΨŎƭŜŀǊŜǎǘ ŘƛǎǇƭŀȅ 

of the wish to endow the cƻƴǎǘǊǳŎǘƛƻƴ ƻŦ ǘƘŜ ǎƛƴƎƭŜ ƳŀǊƪŜǘ ǿƛǘƘ ŀ ǎƻŎƛŀƭ ŘƛƳŜƴǎƛƻƴΩ ŀƭǘƘƻǳƎƘ ƛǘǎ ǎŎƻǇŜ 

was limited compared to earlier drafts (encompassing social rights as such) and it did not attribute any 
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 This political aspect goes beyond the scope of this report though.  
60

 tŀǊǘ hƴŜ όtǊƛƴŎƛǇƭŜǎύΣ !ǊǘƛŎƭŜ нΥ Ψ¢ƘŜ /ƻƳƳǳƴƛǘȅ ǎƘŀƭƭ ƘŀǾŜ ŀǎ ƛǘǎ ǘŀǎƪΣ ōȅ ŜǎǘŀōƭƛǎƘƛƴƎ ŀ ŎƻƳƳƻƴ ƳŀǊƪŜǘ ŀƴŘ ŀƴ ŜŎƻƴƻƳƛŎ ŀƴŘ 
monetary union and by implementing the common policies or activities referred to in Articles 3 and 3a, to promote throughout 
the Community a harmonious and balanced development of economic activities, sustainable and non-inflationary growth 
respecting the environment, a high degree of convergence of economic performance, a high level of employment and of social 
protection, the raising of the standard of living and quality of life, and economic and social cohesion and solidarity among 
aŜƳōŜǊ {ǘŀǘŜǎΦΩ 
61

 E.g. Unger v Bedrijfsvereniging voor Detailhandel en Ambachten (1964), Defrenne v SABENA (1976), Werner Mangold v 
Rüdiger Helm (2005). For a summary of the rich jurisprudence in this area see Benlolo-Carabot (2012, pp. 88-92) 
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additional competences to the Community (de Schutter, 2010, p. 123).62 The Community Charter of the 

Fundamental Social Rights of Workers gained little importance as a point of reference for the ECJ 

(Benlolo-Carabot (2012, p. 90). However, the common standards set out in it influenced the social policy 

programmes of the following years and became an important source of inspiration in the drafting 

process of the Charter of Fundamental Rights eleven years later (European Commission, 1996, p. 37). 

Based on the aforementioned competences, the Union contributed to the social rights protection, for 

example by significantly increasing the level of anti-discrimination protection in the Member States. 

However, as the common market doctrine continued to prevail, and competences in the social area 

ǊŜƳŀƛƴŜŘ ǇƛŜŎŜƳŜŀƭΣ ǘƘŜ 9¦Ωǎ ƛƳŀƎŜ ŀǎ ŀ ǇǊƻǘŜŎǘƻǊ ƻŦ ǎƻŎƛŀƭ ǊƛƎƘǘǎ ǊŜƳŀƛƴŜŘ ōƭǳǊǊŜŘΦ ¢ƘŜ ¢ǊŜŀǘȅ ƻŦ 

Amsterdam only referred vaguely to both the ESC and the Community Charter of the Fundamental 

Social Rights of Workers, disappointing academics and civil society activists who had advocated for a 

strong commitment to social rights (de Witte, 2005, pp. 157-158).63 In fact, other than in the ECHR, the 

ESC was not mentioned in the Treaties as a source of fundamental rights prior to the adoption of the 

Charter of Fundamental Rights,64 nor has a possible accession of the EU to the ESC been envisaged in a 

treaty reform process (de Witte, 2005, p. 154).65 Equally, the ECJ has never explicitly cited the ESC as one 

of its sources to ŘŜǘŜǊƳƛƴŜ ǘƘŜ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ƎǳŀǊŀƴǘŜŜŘ ŀǎ ΨƎŜƴŜǊŀƭ ǇǊƛƴŎƛǇƭŜǎΩ ƻŦ /ƻƳƳǳƴƛǘȅ ƭŀǿ 

(de Schutter, 2010, p. 115). 

The Charter of Fundamental Rights was the first time when social and economic rights were 

comprehensively included alongside civil and political rights in a legally binding instrument at the Union 

level. As much as this development was welcomed by academics and civil society, there remain certain 

ƭƛƳƛǘǎ ǘƻ ǘƘŜ Ŧǳƭƭ ŀƴŘ Ŝǉǳŀƭ ǊŜŎƻƎƴƛǘƛƻƴ ƻŦ ǎƻŎƛŀƭ ǊƛƎƘǘǎΦ aŀƴȅ ƻŦ ǘƘŜ ǊƛƎƘǘǎ ǳƴŘŜǊ ǘƘŜ ǘƛǘƭŜǎ Ψ9ǉǳŀƭƛǘȅΩ ŀƴŘ 

Ψ{ƻƭƛŘŀǊƛǘȅΩ ǿŜǊŜ ƛƴǎǇƛǊŜŘ ōȅ ǘƘŜ 9{/Σ ōǳǘ ƴƻǘ ŀƭƭ ǊƛƎƘǘǎ ƎǳŀǊŀƴǘŜŜŘ ōȅ ǘƘŜ ƭŀǘǘŜǊ ŀǊŜ Ŝǉǳŀƭƭȅ ǇǊƻǘŜŎǘŜŘ ōȅ 

ǘƘŜ /Cw9¦ ŀƴŘ ƴƻ ǊŜŦŜǊŜƴŎŜ ƛǎ ƳŀŘŜ ǘƻ ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻƳƳƛǘǘŜŜ ƻŦ {ƻŎƛŀƭ wƛƎƘǘǎ ŀǎ ŀƴ ΨŀǳǘƘƻǊƛǘŀǘƛǾŜ 

interpretŜǊΩ όŘŜ {ŎƘǳǘǘŜǊΣ нлмлΣ ǇǇΦ 135-136; Jääskinen, 2014, p. 1707). Apart from the limited scope of 

application of the CFREU (described above in chapter II.B.1), it also distinguishes between rights, 

freedoms and principles without defining precisely which of its provisions fall under which category. 

Still, it makes a notable differentiation in Articles 51 and 52 as regards the level of their implementation: 

ǿƘƛƭŜ ǊƛƎƘǘǎ ǎƘŀƭƭ ōŜ ΨǊŜǎǇŜŎǘŜŘΩ ŀƴŘ ŀǊŜ ŘƛǊŜŎǘƭȅ ŜƴŦƻǊŎŜŀōƭŜΣ principles shall be ΨƻōǎŜǊǾŜŘΩ ŀƴŘ 

implemented by legislation (Lenaerts, 2012, p. 399)Φ hƴƭȅ ǘƘǊŜŜ ŀǊǘƛŎƭŜǎ ŜȄǇƭƛŎƛǘƭȅ ǳǎŜ ǘƘŜ ǘŜǊƳ ΨǇǊƛƴŎƛǇƭŜΩ 

ς Article 23 (principle of equality between men and women), Article 37 (sustainable development) and 

Article 49 (proportionality and legality of criminal offences) ς while the Explanations only give a few 
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 The original quote reads as: ΨώΦΦΦϐ ŎƻƴǎǘƛǘǳŜ ǇŜǳǘ-être la manifestation la plus claire de cette volonté de doter la construction 
Řǳ ƳŀǊŎƘŞ ƛƴǘŞǊƛŜǳǊ ŘΩǳƴŜ ŘƛƳŜƴǎƛƻƴ ǎƻŎƛŀƭŜΦΩ (translation by the author) 
63

 Lƴ ǘƘŜ tǊŜŀƳōƭŜ ǘƻ ǘƘŜ ¢ǊŜŀǘȅ aŜƳōŜǊ {ǘŀǘŜǎ ŎƻƴŦƛǊƳ ΨώΦΦΦϐ ǘƘŜƛǊ ŀǘǘŀŎƘƳŜƴǘ ǘƻ fundamental social rights as defined in the 
European Social Charter signed at Turin on 18 October 1961 and in the 1989 Community Charter of the Fundamental Social 
wƛƎƘǘǎ ƻŦ ²ƻǊƪŜǊǎΩΣ ƭŜŀǾƛƴƎ ǳƴŎƭŜŀǊ ǘƘŜ ƭŜƎŀƭ ǾŀƭǳŜ ƻŦ ǘƘƛǎ ΨŀǘǘŀŎƘƳŜƴǘΩΦ  
64

 As the preamble ǎǘŀǘŜǎΣ ΨώǘϐƘŜ /ƘŀǊǘŜǊ ǊŜŀŦŦƛǊƳǎΣ ώΧϐΣ ǘƘŜ ǊƛƎƘǘǎ ŀǎ ǘƘŜȅ ǊŜǎǳƭǘΣ ƛƴ ǇŀǊǘƛŎǳƭŀǊΣ ŦǊƻƳ ǘƘŜ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ǘǊŀŘƛǘƛƻƴǎ 
and international obligations common to the Member States, the European Convention for the Protection of Human Rights and 
Fundamental FreedoƳǎΣ ǘƘŜ {ƻŎƛŀƭ /ƘŀǊǘŜǊǎ ŀŘƻǇǘŜŘ ōȅ ǘƘŜ ¦ƴƛƻƴ ŀƴŘ ōȅ ǘƘŜ /ƻǳƴŎƛƭ ƻŦ 9ǳǊƻǇŜ ώΧϐΩΦ 
65

 ¢ƘŜ ŀŎŎŜǎǎƛƻƴ ǿŀǎ ǇǊƻǇƻǎŜŘ ǘƘƻǳƎƘ ōȅ ǘƘŜ Ψ{ǇƛƴŜƭƭƛ ǇǊƻƧŜŎǘΩΣ ŀ ǇǊƻƧŜŎǘ ǘƻ ŘǊŀŦǘ ŀ 9ǳǊƻǇŜŀƴ Ŏƻƴǎǘƛǘǳǘƛƻƴ ōȅ ŀ ƎǊƻǳǇ ƻŦ a9tǎ 
led by Altiero Spinelli, in 1984 and by a Parliamentary Resolution in 1989 (de Schutter, 2010, pp. 124-125). 
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examples of principles66 ŀƴŘ ŦǳǊǘƘŜǊ ǎǘŀǘŜ ǘƘŀǘ Ψώƛϐƴ some cases, an Article of the CFREU may contain 

ōƻǘƘ ŜƭŜƳŜƴǘǎ ƻŦ ŀ ǊƛƎƘǘ ŀƴŘ ƻŦ ŀ ǇǊƛƴŎƛǇƭŜΩ όExplanations relating to the Charter of Fundamental Rights, 

2007, Article 52). This distinction, which can be explained by the drafting history of the CFREU, and in 

particular the opposition of some governments to the inclusion of any sort of justiciable social rights, has 

added a considerable element of confusion and controversy to the text (de Witte, 2005, p. 160; 

Lenaerts, 2012, p. 399). As the ECJ had already recognised the enforceability of certain social rights prior 

to the CFREU, Article 52 cannot be interpreted as generally excluding the justiciability of social rights. 

However, the determination of whether an article can be considered as an individual right or as mere 

principle, will have to be undertaken by the ECJ (Lenaerts, 2012, p. 400). Some authors suggest that 

ǇǊƛƴŎƛǇƭŜǎ ŎƻǳƭŘ ǎǘƛƭƭ ōŜ ƛƴŘƛǊŜŎǘƭȅ ƧǳǎǘƛŎƛŀōƭŜ ƛŦ ǘƘŜ ¦ƴƛƻƴΩǎ ƛƴstitutions failed to act in accordance with 

those principles when adopting new legislation, in order to guarantee the level of social protection 

ŀƭǊŜŀŘȅ ŀŎƘƛŜǾŜŘ όΨƴƻƴ-ǊŜƎǊŜǎǎƛƻƴΩύ όBenlolo-Carabot, 2012, pp. 97-98; Lenaerts, 2012, pp. 400-401; 

Jääskinen, 2014, p. 1711). Since the entry into force of the Lisbon Treaty, the ECJ has only decided on a 

few cases concerning social rights, wherein it referred to the Charter. In these cases, the Court cited 

CFREU provisions to support its argumentation for the promotion of certain social rights already well-

ŜǎǘŀōƭƛǎƘŜŘ ƛƴ ǘƘŜ ¦ƴƛƻƴΩǎ ƭŜƎŀƭ ƻǊŘŜǊ όǎǳŎƘ ŀǎ ƴƻƴ-discrimination of various grounds), but it has not yet 

ŘŜŎƛŘŜŘ ƻƴ ǘƘŜ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ŎŜǊǘŀƛƴ ǇǊƻǾƛǎƛƻƴǎ ŀǎ ΨǊƛƎƘǘǎΩ ƻǊ ΨǇǊƛƴŎƛǇƭŜǎΩ όBenlolo-Carabot, 2012, 

pp. 98-99). 

3. Lack of internal monitoring and complaint mechanisms , unclear 

responsibilities  

As illustrated in the previous sections, the EU human rights landscape has considerably developed over 

the last decade, a process triggered mainly by the Amsterdam and Lisbon Treaty reforms and the new 

Charter of Fundamental rights. These documents entrusted various institutions and persons with human 

rights responsibilities, but none has an overall coordinating function or is ultimately responsible for 

ǎƘŀǇƛƴƎ ǘƘŜ 9¦Ωs human rights agenda. The principle reason for this lacuna is the complex division of 

competences between the Union and the Member States (Douglas-Scott, 2011, p. 680).67 While the 

¢ǊŜŀǘȅ ƻŦ [ƛǎōƻƴ ŎƻƴŎŜƴǘǊŀǘŜŘ ƳǳŎƘ ƻŦ ǘƘŜ 9¦Ωǎ ŜȄǘŜǊƴŀƭ ƘǳƳŀƴ ǊƛƎƘǘǎ ŀƎŜƴŘŀ around the new High 

Representative of the Union for Foreign Affairs and Security Policy, there is no comparable coordinating 

role with regard to internal fundamental rights questions.68  

a) The EU Agency for Fundamental Rights (FRA)69 

The lack of an overall human rights competence of the Union, and the fragmentation of responsibilities, 

meant that the EU had no human rights monitoring or complaint mechanism for a long time ς neither 
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 Articles 25 (The rights of the elderly), 26 (Integration of persons with disabilities) and 37 (Environmental protection).  
67

 Cf. also supra chapter III.A.  
68

 In the new EC (2014-2019) the competences for internal fundamental rights questions (in a large sense) are split between the 
First Vice-President/Comissioner for Better Regulation, Interinstitutional Relations, the Rule of Law and the Charter of 
Fundamental Rights, the Commissioner for Migration, Home Affairs and Citizenship, the Comissioner for Employment, Social 
Affairs, Skills and Labour Mobility, and the Commissioner for Justice, Consumers and Gender Equality.  
69

 On the structure and mandate of the FRA as well as its cooperation with other agencies and institutions, see FRAME report 
8.1 (sections 3.3.4.7, 5.1.1 and case study in Annex 1)Φ ¢Ƙƛǎ ǎŜŎǘƛƻƴ ǿƛƭƭ ŦƻŎǳǎ ǎƻƭŜƭȅ ƻƴ Ƙƻǿ ǘƘŜ Cw!Ωǎ όǇƻǎǎƛōƭŜύ ǊƻƭŜ ƛƴ ǘƘŜ 9¦Ωǎ 
internal human rights monitoring is discussed in literature. 

http://www.fp7-frame.eu/wp-content/materiale/reports/06-Deliverable-8.1.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/06-Deliverable-8.1.pdf
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relating to action that was taken by the Union nor by aŜƳōŜǊ {ǘŀǘŜǎΦ ¢Ƙƛǎ Ŏŀǎǘ ŀ ǎƘŀŘƻǿ ƻƴ ǘƘŜ 9¦Ωǎ 

sincerity to live up to the standards it demanded from other states, in particular that adequate 

protection of human rights required a system ensuring compliance with agreed norms. Additionally, 

although the European Commission was (and still is) responsible for monitoring the compliance of 

candidate countries with the so-ŎŀƭƭŜŘ Ψ/ƻǇŜƴƘŀƎŜƴ ŎǊƛǘŜǊƛŀΩΣ70 there is no comparable monitoring of the 

ƘǳƳŀƴ ǊƛƎƘǘǎ ǇŜǊŦƻǊƳŀƴŎŜ ƻŦ ǎǘŀǘŜǎ ƻƴŎŜ ǘƘŜȅ ŀǊŜ 9¦ ƳŜƳōŜǊǎ όΨ/ƻǇŜƴƘŀƎŜƴ ŘƛƭŜƳƳŀΩύ ό{ƳƛǘƘΣ нлмоΣ 

p. 37). Alston and Weiler, in their seminal 1998 study on a genuine EU human rights policy, argued for 

ǘƘŜ ǎŜǇŀǊŀǘƛƻƴ ƻŦ ǎǳǇŜǊǾƛǎƻǊȅ ŀƴŘ ŜȄŜŎǳǘƻǊȅ ŦǳƴŎǘƛƻƴǎ ŀƴŘ ǇǊƻǇƻǎŜŘ ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ ƻŦ ŀ ΨǾŜǊƛǘŀōƭŜ 

Monitoring Agency, with monitoring jurisdiction over all human rights in the field of application of 

/ƻƳƳǳƴƛǘȅ [ŀǿΩ ό!lston & Weiler, 1998, pp. 676-677). Their idea to transform the European Monitoring 

Centre on Racism and Xenophobia, established in 1997, into a human rights agency gained momentum 

during the following years and after a lengthy negotiation process, the FRA was established in early 2007 

(Regulation (EC) n° 168/2007 establishing a European Union Agency for Fundamental Rights (2007)).  

Those who had hoped that the new agency would comprehensively monitor the human rights 

ŎƻƳǇƭƛŀƴŎŜ ƻŦ ¦ƴƛƻƴ ƛƴǎǘƛǘǳǘƛƻƴǎ ŀƴŘ aŜƳōŜǊ {ǘŀǘŜǎ ǿŜǊŜ ƴŜǾŜǊǘƘŜƭŜǎǎ ŘƛǎŀǇǇƻƛƴǘŜŘ ōȅ ǘƘŜ Cw!Ωǎ 

mandate, which was strictly limited to the application of Community law (Regulation (EC) n° 168/2007 

establishing a European Union Agency for Fundamental Rights, 2007, para. 8). This does not only mean 

ǘƘŀǘ aŜƳōŜǊ {ǘŀǘŜǎΩ ŀŎǘƛƻƴǎ ŀǊŜ ƻƴƭȅ ŎƻǾŜǊŜŘ ΨǿƘŜƴ ƛƳǇƭŜƳŜƴǘƛƴƎ /ƻƳƳǳƴƛǘȅ ƭŀǿΩ όwŜƎǳƭŀǘƛƻƴ ό9/ύ ƴϲ 

168/2007 establishing a European Union Agency for Fundamental Rights, 2007, para. 7) but ς at the 

ǘƛƳŜ ƻŦ ǘƘŜ Cw!Ωǎ ŜǎǘŀōƭƛǎƘƳŜƴǘ ς also excluded actions under the so-called second and third pillars 

(common foreign and security policy, respectively police and judicial cooperation in criminal matters), 

which were outsƛŘŜ /ƻƳƳǳƴƛǘȅ ƭŀǿΦ ¢ƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ ƻǊƛƎƛƴŀƭ ǇǊƻǇƻǎŀƭ ǘƻ ŜƳǇƻǿŜǊ ǘƘŜ Cw! όōȅ ŀ 

decision taken simultaneously with the establishment of the Agency), to pursue its activities also with 

ǊŜƎŀǊŘ ǘƻ ǘƘŜ ΨǘƘƛǊŘ ǇƛƭƭŀǊΩ (cf. European Commission, 2005), was ultimately not followed by the Council. 

Since this was one of the most controversial issues during the debates in the Council, the Regulation was 

accompanied by a compromise declaration, which stated that the FRA could still operate under areas of 

ǘƘŜ ΨǘƘƛǊŘ ǇƛƭƭŀǊΩΣ ōǳǘ ƻƴƭȅ ǳǇƻƴ ǊŜǉǳŜǎǘ ōȅ ŀ ¦ƴƛƻƴ ƛƴǎǘƛǘǳǘƛƻƴ όǾƻƴ .ƻƎŘŀƴŘȅ & von Bernstorff, 2009, 

p. 1047). 

While Smith ŀǊƎǳŜŘ ǘƘŀǘ ƭƛƳƛǘƛƴƎ ǘƘŜ Cw!Ωǎ ŎƻƳǇŜǘŜƴŎŜǎ ǘƻ ǘƘŜ ǎŎƻǇŜ ƻŦ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ /ƻƳƳǳƴƛǘȅ ƭŀǿ 

ǿŀǎ ŀ ΨǎƛƎƴƛŦƛŎŀƴǘ ōǳǘ ŀǊƎǳŀōƭȅ ƴŜŎŜǎǎŀǊȅ ƭƛƳƛǘŀǘƛƻƴΩ ƛƴ ƻrder not to interfere with the comprehensive 

machinery of the CoE (Smith 2013, p. 39),71 the exclusion of the human rights-sensitive activities of 

police and judicial cooperation in criminal matters remained problematic. As the Treaty of Lisbon 

communitised police and judicial cooperation in criminal matters, some authors and Member States 

                                                           
70

 Ψ!ƴȅ ŎƻǳƴǘǊȅ ǎŜŜƪƛƴƎ ƳŜƳōŜǊǎƘƛǇ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴ ό9¦ύ Ƴǳǎǘ ŎƻƴŦƻǊƳ ǘƻ ǘƘŜ ŎƻƴŘƛǘƛƻƴǎ ǎŜǘ ƻǳǘ ōȅ !ǊǘƛŎƭŜ пф ŀƴŘ ǘƘŜ 
principles laid down in Article 6(1) of the Treaty on European Union. Relevant criteria were established by the Copenhagen 
9ǳǊƻǇŜŀƴ /ƻǳƴŎƛƭ ƛƴ мффо ŀƴŘ ǎǘǊŜƴƎǘƘŜƴŜŘ ōȅ ǘƘŜ aŀŘǊƛŘ 9ǳǊƻǇŜŀƴ /ƻǳƴŎƛƭ ƛƴ мффрΦΩ ¢ƘŜȅ ƛƴŎƭǳŘŜΣ ŀƳƻƴƎ ƻǘƘŜǊǎΣ ǘƘŜ ǎǘŀōƛƭƛǘȅ 
of institutions guaranteeing democracy, the rule of law, human rights and respect for and protection of minorities (European 
Council, 1993).  
71

 Similarly: Benoît-Rohmer (2011, p. 33). This concern was not unfounded as some actors ς particularly inside the CoE ς were 
fearful of the competition the new agency could mean for the CoE as the primary human rights institution in Europe (von 
Bogdandy and Bernstorff, 2009, p. 1049). On this issue see more in detail: de Schutter (2008, pp. 509; 517-522). 
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ŀǊƎǳŜŘ ǘƘŀǘ ŀŎǘƛǾƛǘƛŜǎ ǳƴŘŜǊ ǘƘƛǎ ǘƛǘƭŜ ǿŜǊŜ ǘƘǳǎ ŀǳǘƻƳŀǘƛŎŀƭƭȅ ōǊƻǳƎƘǘ ǳƴŘŜǊ ǘƘŜ Cw!Ωǎ ǊŜƳƛǘ όǾƻƴ 

Bogdandy & von Bernstorff, 2009, p. 1068; Tretter & Müller-Funk, 2010, p. 110). The Council did, 

ƘƻǿŜǾŜǊΣ ƻƴŎŜ ŀƎŀƛƴ ƴƻǘ Ŧƻƭƭƻǿ ǘƘƛǎ ǾƛŜǿ ǿƘŜƴ ƛǘ ŀŘƻǇǘŜŘ ǘƘŜ ŀƎŜƴŎȅΩǎ aǳƭǘƛŀƴƴǳŀƭ CǊŀƳŜǿƻǊƪ ŦƻǊ 

2013-2017 (Council of the European Union 2013c): the list of thematic areas within which the FRA has to 

carry out its tasks, does not include police and judicial cooperation in criminal matters. While the 

/ƻǳƴŎƛƭ 5ŜŎƛǎƛƻƴ ǎǘƛƭƭ ǊŜŦŜǊǎ ǘƻ ΨǿƛǘƘƛƴ ǘƘŜ ǎŎƻǇŜ ƻŦ ¦ƴƛƻƴ ƭŀǿΩ ƛƴ ǇŀǊŀƎǊŀǇƘ оΣ ŀƴŘ ǿƻǳƭŘ ǘƘǳǎ ŀǊƎǳŀōƭȅ 

cover all areas under the Treaty on the Functioning of the European Union (the reformed EC Treaty), the 

ƭƛǎǘ ƻŦ ǘƘŜƳŀǘƛŎ ŀǊŜŀǎ ŜȄǇƭƛŎƛǘƭȅ ŜȄŎƭǳŘŜǎ ƧǳŘƛŎƛŀƭ ŎƻƻǇŜǊŀǘƛƻƴ ƛƴ ŎǊƛƳƛƴŀƭ ƳŀǘǘŜǊǎ ό/ŦΦ !ǊǘƛŎƭŜ н όŜύΥ ΨƧǳŘƛŎƛŀƭ 

ŎƻƻǇŜǊŀǘƛƻƴΣ ŜȄŎŜǇǘ ƛƴ ŎǊƛƳƛƴŀƭ ƳŀǘǘŜǊǎΩύΦ bŜǾŜǊǘƘŜƭŜǎǎΣ ǎƻƳŜ ƻǘƘŜǊ ǎŜƴǎƛǘƛǾŜ ŀǊŜŀǎ ƻŦ ŎƻƳƳƻƴ ¦ƴƛƻƴ 

action, such as immigration and integration of migrants, visa and border control and asylum, are listed 

ŀƳƻƴƎ ǘƘŜ Cw!Ωǎ ǘƘŜƳŀǘƛŎ ŀǊŜŀǎΦ Lƴ ŀ ŘŜŎƭŀǊŀǘƛƻƴ ƳŀŘŜ ŀǘ ǘƘŜ ŀŘƻǇǘƛƻƴ ƻŦ ǘƘŜ ƴŜǿ aǳƭǘƛŀƴƴǳŀƭ 

Framework, the Council at least agreed that in the context of the review of thŜ Cw!Ωǎ ƻƴƎƻƛƴƎ ǿƻǊƪ ŀǘ 

ǘƘŀǘ ǘƛƳŜΣ ƛǘ ǿƻǳƭŘ ΨώΧϐ ŜȄŀƳƛƴŜ ŀƴȅ ǇǊƻǇƻǎŀƭǎ ŦƻǊ ŀƳŜƴŘƳŜƴǘǎ ǘƻ ǘƘŜ wŜƎǳƭŀǘƛƻƴ ǘƘŀǘ ǘƘŜ /ƻƳƳƛǎǎƛƻƴ 

might submit to it pursuant to Article 31(2) of the mentioned Regulation, and to consider in that context 

the amendment of this Decision as regards the inclusion of police cooperation and judicial cooperation 

ƛƴ ŎǊƛƳƛƴŀƭ ƳŀǘǘŜǊǎ ƛƴ ǘƘŜ ƭƛǎǘ ƻŦ ǘƘŜƳŀǘƛŎ ŀǊŜŀǎΩ ό/ƻǳƴŎƛƭ ŘƻŎǳƳŜƴǘ тллтκмоύΦ ¢ƘŜ ǊŜǾƛŜǿ ƻŦ ǘƘŜ Cw! ǿŀǎ 

concluded in 2013,72 but as the outgoing European Commission did not make any proposals for 

amendments to the founding regulation, this discussion will continue during the term of the new 

Commission.  

¢ƘŜ Cw!Ωǎ ƳŀƴŘŀǘŜ ŀƴŘ ƛǘǎ ǊƻƭŜ ƛƴ ǘƘŜ ¦ƴƛƻƴΩǎ ƛƴǎǘƛǘǳǘƛƻƴŀƭ ŦǊŀƳŜǿƻǊƪ ŀǊŜ ŘƛŦŦŜǊŜƴǘ ǘƻ ƻǘƘŜǊ ¦ƴƛƻƴ 

agencies with a technical advisory function. On this account, some authors have compared its functions 

to that of national human rights institutions (NHRIs) (Smith, 2013, pp. 40-42).73 Indeed, the FRA covers 

several core functions of NHRIs (cf. Annex to General Assembly Resolution 48/134 Ψbŀǘƛƻƴŀƭ ƛƴǎǘƛǘǳǘƛƻƴǎ 

ŦƻǊ ǘƘŜ ǇǊƻƳƻǘƛƻƴ ŀƴŘ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎΩΣ мффпύΥ ƴŀƳŜƭȅΣ ǘƻ ŀŘǾƛǎŜ ŀǳǘƘƻǊƛǘƛŜǎΤ ǘƻ ǇǳōƭƛǎƘ 

reports on relevant human rights issues; to raise awareness about human rights and promote human 

rights education; and to cooperate with regional and international human rights organisations. 

IƻǿŜǾŜǊΣ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ ǎƻƳŜ ƻŦ ǘƘŜǎŜ ŦǳƴŎǘƛƻƴǎΣ ƛǘǎ ŎƻƳǇŜǘŜƴŎŜǎ ŀǊŜ ƭƛƳƛǘŜŘΦ ¢Ƙƛǎ ƛƴŎƭǳŘŜǎ ǘƘŜ Cw!Ωǎ 

involvement in the legislative process (only upon request by a Union institution) or its research and 

advisory capacity (only in the areas specified by the Multiannual Framework unless if formally 

requested) (Tretter & Müller-Funk, 2010, pp. мммΤ ммсύΦ ¢ƘŜ ŀƎŜƴŎȅΩǎ ƳƻƴƛǘƻǊƛƴƎ ŦǳƴŎǘƛƻƴ ƛǎ ŜǾŜƴ ƳƻǊŜ 

weakly developed. In accordance with its Founding Regulation, the FRA presents annual reports on 

fundamental rights issues covered by its areas of activities and can also issue reports on especially 

ƛƳǇƻǊǘŀƴǘ ǘƻǇƛŎǎΣ ƛƴ ǿƘƛŎƘ ƛǘ ŜǾŀƭǳŀǘŜǎ ǘƘŜ ¦ƴƛƻƴΩǎ ŀƴŘ aŜƳōŜǊ {ǘŀǘŜǎΩ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ¦ƴƛƻƴ ƭŀǿΦ 

¢ƘŜ Cw!Σ ƘƻǿŜǾŜǊΣ Ŏŀƴƴƻǘ ōŜ ŀŘŘǊŜǎǎŜŘ ōȅ ƛƴŘƛǾƛŘǳŀƭǎ ŀƴŘ Ƙŀǎ ƴƻ Ψǉǳŀǎƛ-ƧǳŘƛŎƛŀƭ ŎƻƳǇŜǘŜƴŎŜǎΩ 
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 Cf. the report of the external evaluation of the European Union Agency for Fundamental Rights (European Commission, 2012) 
and the Council conclusions on the evaluation of the European Union Agency for Fundamental Rights adopted at the Justice and 
Home Affairs Council meeting on 5-6 December 2013 in Brussels (Council of the European Union, 2013b). 
73

 ¢ƘŜ Cw!Ωǎ CƻǳƴŘƛƴƎ wŜƎǳƭŀǘƛƻƴ ŀƭǎƻ ǊŜŦŜǊǎ ǘƻ ǘƘŜ tǊƛƴŎƛǇƭŜǎ ǊŜƭŀǘƛƴƎ ǘƻ ǘƘŜ ǎǘŀǘǳǎ ŀƴŘ ŦǳƴŎǘƛƻƴƛƴƎ ƻŦ ƴŀǘƛƻƴŀƭ ƛƴǎǘƛǘǳǘƛƻƴǎ Ŧor 
ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ŀƴŘ ǇǊƻƳƻǘƛƻƴ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ όΨtŀǊƛǎ tǊƛƴŎƛǇƭŜǎΩύ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ ǘƘŜ appointment of independent experts to the 
ŀƎŜƴŎȅΩǎ ƳŀƴŀƎŜƳŜƴǘ ōƻŀǊŘ όwŜƎǳƭŀǘƛƻƴ ό9/ύ ƴϲ мсуκнллт ŜǎǘŀōƭƛǎƘƛƴƎ ŀ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴ !ƎŜƴŎȅ ŦƻǊ CǳƴŘŀƳŜƴǘŀƭ wƛƎƘǘǎ 
(2007, para. 20)), indicating a certain similarity of functions.  
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comparable to that of national ombudspersons, who can conclude on human rights violations by state 

authorities (von Bogdandy & von Bernstorff, 2009, p. 1051; Toggenburg, 2014, p. 1614). Some of these 

ǎǘǊǳŎǘǳǊŀƭ ǿŜŀƪƴŜǎǎŜǎ ǿŜǊŜ ŀƭǎƻ ƛŘŜƴǘƛŦƛŜŘ ŀǎ ƻōǎǘŀŎƭŜǎ ƛƴ ǘƘŜ ŜȄǘŜǊƴŀƭ ŜǾŀƭǳŀǘƛƻƴ ǊŜǇƻǊǘ ƻƴ ǘƘŜ Cw!Ωǎ 

work. For exampƭŜΣ ǎŜǾŜǊŀƭ ǎǘŀƪŜƘƻƭŘŜǊǎ ŀŘǾŀƴŎŜŘ ǘƘŜ ǾƛŜǿ ǘƘŀǘ ǘƘŜ Cw! ΨŎƻǳƭŘ ƘŀǾŜ ŀ ŎƭŜŀǊŜǊ Ǉƻǎƛǘƛƻƴ 

ƛƴ ǘƘŜ ƭŜƎƛǎƭŀǘƛǾŜ ǇǊƻŎŜǎǎΩ ŀƴŘ ǘƘŀǘ ǘƘŜ ŜȄŎƭǳǎƛƻƴ ƻŦ ǘƘŜ ŦƻǊƳŜǊ ΨǘƘƛǊŘ ǇƛƭƭŀǊΩ ǿŀǎ ƛƴŎƻƴǎƛǎǘŜƴǘ ŦǊƻƳ ŀ 

9ǳǊƻǇŜŀƴ ŎƛǘƛȊŜƴǎΩ ǇŜǊǎǇŜŎǘƛǾŜ (European Commission, 2012). 

b) Ensuring internal coherence: How can the human rights 

compliance of EU Member States be monitored? 

As the FRA only operates in the scope of application of Community law, its analysis of the human rights 

situation in Member States is fragmented. With regard to the areas under its mandate, it can examine 

specific situations in Member States, publish its findings and indicate critical situations, but it is not 

ŀǳǘƘƻǊƛǎŜŘ ǘƻ ΨǎƛƴƎƭŜ ƻǳǘΩ ǎǘŀǘŜǎ ƻǊ ŎƻƴŎƭǳŘŜ ǘƘŀǘ ŀ ŎŜǊǘŀƛƴ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ Ǿƛƻƭŀǘƛƻƴ Ƙŀǎ ƻŎŎǳǊǊŜŘ 

(von Bogdandy and von Bernstorff, 2009, p. 1054).74 It can be argued that prospective Member States 

have to undergo a human rights screening before joining the EU, which also includes the ratification of 

core international human rights instruments and the adaption of national legislation in line with EU 

ǊŜǉǳƛǊŜƳŜƴǘǎΦ ¢ƘǳǎΣ ŜȄǘŜǊƴŀƭ ƘǳƳŀƴ ǊƛƎƘǘǎ ƳƻƴƛǘƻǊƛƴƎ ƻŦ ǘƘŜ aŜƳōŜǊ {ǘŀǘŜǎΩ ǇŜǊŦƻǊƳŀƴŎŜ ŎƻǳƭŘ ōŜ ς in 

parts ς ΨƻǳǘǎƻǳǊŎŜŘΩ ǘƻ ¦b ŀƴŘ /ƻ9 ǘǊŜŀǘȅ ōƻŘƛŜǎ ŀƴŘκƻǊ ƴŀǘƛƻƴŀƭ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛƴǎǘƛǘǳǘƛƻƴǎΣ ƳƻƴƛǘƻǊƛƴƎ 

these national obligations. Many authors argued, however, that the EU, as a value-based organisation 

with fundamental rights forming an integral part of its law, needed to ensure that human rights were 

respected in its Member States, even if the areas of concern were exclusive Member States 

competences (Alston and Weiler, 1998, p. 670; Greer and Williams, 2009, p. 473). So far, the specificities 

of the division of competences between the Union and the Member States entail that all mechanisms 

based on Union law are necessarily limited by the scope of the application of Union law (Kumin, 2014). 

Thus, debates about the need to establish any sort of robust monitoring and/or enforcement 

mechanism75 have recurred whenever political crises or particularly concerning human rights violations 

have occurred in Member States. 

Actions for non-compliance, to which the European Commission can resort if a Member State fails to 

ŎƻƳǇƭȅ ǿƛǘƘ ¦ƴƛƻƴ ƭŀǿ όΨƛƴŦǊƛƴƎŜƳŜƴǘ ǇǊƻŎŜŜŘƛƴƎǎΩύΣ ƘŀǾŜ ōŜŜƴ ƳŜƴǘƛƻƴŜŘ ŀǎ ƻƴŜ ƻǇǘƛƻƴ ƛƴ ǘƘƛǎ ǊŜƎŀǊŘΣ 

but aǊŜ ǳǎǳŀƭƭȅ ŎƻƴǎƛŘŜǊŜŘ ŀǎ ǘƻƻ ΨŎŀǎŜ-ǎǇŜŎƛŦƛŎΩ ǘƻ ŎŀǇǘǳǊŜ ŎƻƳǇƭŜȄ ǎƛǘǳŀǘƛƻƴǎ ƻŦ ƳǳƭǘƛǇƭŜ ƘǳƳŀƴ ǊƛƎƘǘǎ 

violations (Kumin, 2014).76 Another option to respond to serious human rights violations in Member 

States would be utilise the mechanism introduced by the Treaty of Amsterdam, whereupon the rights of 

aŜƳōŜǊ {ǘŀǘŜǎ Ŏŀƴ ōŜ ǎǳǎǇŜƴŘŜŘ ƛƴ ŎŀǎŜ ƻŦ ŀ ΨǎŜǊƛƻǳǎ ŀƴŘ ǇŜǊǎƛǎǘŜƴǘ ōǊŜŀŎƘΩ ƻǊ ŜǾŜƴ ǘƘŜ ΨŎƭŜŀǊ Ǌƛǎƪ ƻŦ 

ǎŜǊƛƻǳǎ ōǊŜŀŎƘΩ ƻŦ ǘƘŜ ǇǊƛƴŎƛǇƭŜǎ ŜƴƻǳƴŎŜŘ ƛƴ !ǊǘƛŎƭŜ с όмύ ¢9¦ (Treaty of Amsterdam, 1997; cf. Article 7 

(1) ƻŦ ǘƘŜ ŀƳŜƴŘŜŘ ¢9¦ όΨǎŀƴŎǘƛƻƴ ǇǊƻŎŜŘǳǊŜΩύύ. Introducing such a procedure against a Member State 

would, however, be extremely difficult both for legal/procedural and political reasons, as necessary 

                                                           
74

 The FRA would not even be formaƭƭȅ ƛƴǾƻƭǾŜŘ ƛƴ ŀƴ Ψ!ǊǘƛŎƭŜ т ¢9¦-ǇǊƻŎŜŘǳǊŜΩ ŘŜǎŎǊƛōŜŘ ōŜƭƻǿ ό¢ǊŜǘǘŜǊ & Müller-Funk, 2010, 
p. 112). 
75

 With the possibility to put pressure on the Member State concerned and, ultimately, to restrict its membership rights. 
76

 Article 258 TFEU ǊŜŦŜǊǎ ǘƻ ΨώǘƘŜ ŦŀƛƭǳǊŜϐ ǘƻ ŦǳƭŦƛƭ ŀƴ ƻōƭƛƎŀǘƛƻƴ ǳƴŘŜǊ ǘƘŜ ¢ǊŜŀǘƛŜǎΩΦ ¢ƘŜ ǇǊƻŎŜŘǳǊŜ ƛǎ ǘƘǳǎ ŘŜǎƛƎƴŜŘ ǘƻ ǊŜǎǇƻƴŘ 
to isolated and very specific acts of non-compliance with Union law. 
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measures to make this provision workable have never been introduced (Greer & Williams, 2009, p. 474; 

Kumin, 2014).77  

!ƴƻǘƘŜǊ ǇƻǎǎƛōƭŜ ǎǘŀǊǘƛƴƎ Ǉƻƛƴǘ ŦƻǊ ŜƴƘŀƴŎƛƴƎ ƛƴǘŜǊƴŀƭ ƳƻƴƛǘƻǊƛƴƎΣ ŀǊŜ ǘƘŜ ŘŜōŀǘŜǎ ƻƴ ΨǎǘǊŜƴƎǘƘŜƴƛƴƎ ǘƘŜ 

ǊǳƭŜ ƻŦ ƭŀǿΩ ƛƴ ǘƘŜ 9¦Φ ¢ƘŜǎŜ ŘŜōŀǘŜǎ ǿŜǊŜ ǘǊƛƎƎŜǊŜŘ ōȅ ǊŜǇƻǊǘǎ όŀƭǎƻ ōȅ ǘƘŜ Cw!ύ ƻƴ ŀƴ ƛƴŎǊŜasing 

number of racist or xenophobic assaults and incidents of hate speech in a number of Member States, as 

well as political/constitutional and judicial crises in Hungary, Romania and Bulgaria in 2012/2013.78 As a 

result, a number of new proposals were brought forward. During the first half of 2013, the Irish 

Presidency of the Council launched a series of initiatives, among others a conference on strengthening 

fundamental rights, particularly in the justice sector, as well as regarding the fight against racism and 

intolerance (Irish Equality Authority et al., 2013). It also initiated an informal ad-ƘƻŎ ƎǊƻǳǇ ƻŦ ΨƭƛƪŜ-

ƳƛƴŘŜŘΩ ǎǘŀǘŜǎ ƻƴ ǘƘŜ ǊǳƭŜ ƻŦ ƭŀǿΣ ǿƘƛŎƘ ǊŜŦƭŜŎǘŜŘ ƻƴ ǘƘŜ ƴŜŎŜǎǎŀǊȅ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ǊǳƭŜ ƻŦ ƭŀǿΣ ǘƘŜ ŎǊƛǘŜǊƛŀ 

and indicators for objectively evaluating and measuring the rule of law, as well as the institutional 

framework of a possible mechanism in this field. On Irish invitation, the FRA participated actively in this 

process and dedicated its own annual symposium, in June 2013, to the promotion of the rule of law in 

the European Union (FRA, 2013). At the same time, the EP (European Parliament, Directorate-General 

for Internal Policies, 2013), the European Commission and a group of four Member States (Germany, the 

Netherlands, Finland and Denmark) problematised the challenges to the rule of law in some Member 

States and presented first ideas of an internal monitoring and compliance mechanism (Kumin, 2014; von 

Bogdandy and Ioannidis, 2014, p. 61). These initiatives follow a broad approach, which aims at not only 

strengthening human rights but also constitutional principles in general, the legality of the justice 

ǎȅǎǘŜƳ ŀƴŘ ǘƘŜ ŦƛƎƘǘ ŀƎŀƛƴǎǘ ŎƻǊǊǳǇǘƛƻƴ όΨǘƘƛŎƪ ŘŜŦƛƴƛǘƛƻƴΩ ƻŦ ǘƘŜ ǊǳƭŜ ƻŦ ƭŀǿύΦ79 Nevertheless, 

fundamental rights are a core component of all the proposals and some of the concepts explicitly refer 

to reports by regional and international human rights bodies as a basis for indicators, in particular to the 

CoE monitoring mechanisms. In fact, it has been underlined by experts and policy-makers, in and outside 

ǘƘŜ /ƻ9Σ ǘƘŀǘ ŀƴȅ ǎƻǊǘ ƻŦ ΨǊǳƭŜ ƻŦ ƭŀǿΩ ƳŜŎƘŀƴƛǎƳ Ƴǳǎǘ ƴƻǘ ŘǳǇƭƛŎŀǘŜ ǿƻǊƪ ŀƭǊŜŀŘȅ ŘƻƴŜ ŀǘ ǘƘŜ ƭŜǾŜƭ ƻŦ 

the CoE. 80 

In conclusions, adopted at the Justice and Home Affairs Council in June 2013, the Council recognised the 

importance of respecting the rule of law as a prerequisite for the promotion of human rights and called 

ƻƴ ǘƘŜ /ƻƳƳƛǎǎƛƻƴ ΨώΧϐ ǘƻ ǘŀƪŜ ŦƻǊǿŀǊŘ ǘƘŜ ŘŜōŀǘŜ ƛƴ ƭƛƴŜ ǿƛǘƘ ǘƘŜ ¢ǊŜŀǘƛŜǎ ƻƴ ǘƘŜ ǇƻǎǎƛōƭŜ ƴŜŜŘ ŦƻǊ ŀƴŘ 

ǎƘŀǇŜ ƻŦ ŀ ŎƻƭƭŀōƻǊŀǘƛǾŜ ŀƴŘ ǎȅǎǘŜƳŀǘƛŎ ƳŜǘƘƻŘ ǘƻ ǘŀŎƪƭŜ ǘƘŜǎŜ ƛǎǎǳŜǎΩ, ensuring the participation of all 

stakeholders and making use of existing mechanisms (Council of the European Union, 2013a). In 

ŀŘŘƛǘƛƻƴΣ ǘƘŜ 9t ŎŀƭƭŜŘ ƻƴ ǘƘŜ /ƻƳƳƛǎǎƛƻƴ ǘƻ ƛƳƳŜŘƛŀǘŜƭȅ ǎŜǘ ǳǇ ŀ ΨƴŜǿ /ƻǇŜƴƘŀƎŜƴ ƳŜŎƘŀƴƛǎƳΩ ǘƻ 

monitor compliance with the fundamental rights and values of the Union, in an objective manner 

                                                           
77

 Alston/Weiler had suggested in literature a series of institutional arrangements, which have not been followed by policy 
makers (Alston & Weiler, 1998, p. 696). 
78

 CƻǊ ƳƻǊŜ ƛƴŦƻǊƳŀǘƛƻƴ ƻƴ ǘƘŜǎŜ ΨǊǳƭŜ ƻŦ ƭŀǿΩ-debates and suggestions for possible mechanisms see von Bogdandy and 
Ioannidis (2014), Szklanna (2014).  
79

 hƴ ŎƻƴŎŜǇǘƛƻƴǎ ƻŦ ǘƘŜ ΨǊǳƭŜ ƻŦ ƭŀǿΩ ǎŜŜ FRAME report D 3.2 (Timmer et al, 2014). 
80

 Szklanna discussed these proposels from a CoE perspective (Szklanna, 2014). 

http://www.fp7-frame.eu/wp-content/materiale/reports/10-Deliverable-3.2.pdf
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(European Parliament, 2014).81 This includes the set-ǳǇ ƻŦ ŀ Ψ/ƻǇŜƴƘŀƎŜƴ /ƻƳƳƛǎǎƛƻƴΩ ǿƛǘƘ ŀ ǎǘǊƻƴƎ 

role for the FRA (whose mandate would need to be amended) (ibid, para. 11). Following these 

invitations, the Commission presented its proposals in March 2014 (European Commission, 2014). Based 

ƻƴ ƛǘǎ ŎƻƳǇŜǘŜƴŎŜǎ ŀǎ ΨƎǳŀǊŘƛŀƴ ƻŦ ǘƘŜ ¢ǊŜŀǘƛŜǎΩΣ ƛǘ ǇǊƻǇƻǎŜŘ ŀ ǇǊŜǾŜƴǘƛǾŜ ǘƘǊŜŜ-stage process within the 

current legal framework of the Treaties. The main aim of this process would thus be to respond quickly 

to systemic threats to the rule of law in Member States, before the conditions for activating a procedure 

foreseen in Article 7 TEU were met. According to the proposed model, the Commission would first make 

a thorough assessment if there was a systemic threat to the rule of law in a Member State, based on the 

information received from recognised institutions, such as the FRA and CoE bodies. If the Commission 

concluded on the existence of such a threat, it would enter into a dialogue with the Member State 

concerned and could issue, in a second stage, a recommendation, which would also set a time limit for 

ǎƻƭǾƛƴƎ ǘƘŜ ƛƴŘƛŎŀǘŜŘ ǇǊƻōƭŜƳǎΦ Lƴ ŀ ǘƘƛǊŘ ǎǘŜǇΣ ǘƘŜ /ƻƳƳƛǎǎƛƻƴ ǿƻǳƭŘ ƳƻƴƛǘƻǊ ǘƘŜ aŜƳōŜǊ {ǘŀǘŜΩǎ 

follow-up to the recommendation issued and, only if there was no satisfactory follow-up within the time 

limit set, would it assess the possibility of activating the procedures set out in Article 7 TEU. As logical as 

the proposed mechanism seems in principle, the proposed definition of the rule of law ς a non-

exhaustive list of principles derived from case law of the ECJ, the ECtHR and CoE documents ς remains 

vague and it is thus also unclear what would trigger the start of the mechanism. This could reinforce the 

fear of some Member States that such a mechanism would be unfairly applied and could therefore 

entail their rejection of the proposal. In addition, the actions to be taken are very soft, and also leave a 

lot of discretion to the Commission and the Member States on how to address (and remedy) the 

situation of concern. At the time of writing this report, the Council had not formally followed-up on this 

EC communication. However, it adopted conclusions on ensuring respect for the rule of law on 16 

December 2014, in which it decided to establish an annual dialogue between all Member States on the 

Rule of Law (Council of the European Union, 2014). 

4. Conclusions 

aŀƴȅ ŜŦŦƻǊǘǎ ƘŀǾŜ ōŜŜƴ ǳƴŘŜǊǘŀƪŜƴ ŘǳǊƛƴƎ ǘƘŜ ƭŀǎǘ ŘŜŎŀŘŜ ǘƻ ƛƳǇƭŜƳŜƴǘ ǘƘŜ 9¦Ωǎ ŎƻƳƳƛǘƳŜƴǘ ǘƻ 

human rights in practice, but the legal framework for the protection of fundamental rights in the Union 

remains fragmented. The failure of the Constitution for Europe and the following lengthy discussions to 

reach an agreement on a treaty reform have watered down some progressive ideas (such as the 

incorporation of the Charter directly into the treaty) and reinforced the hesitation among governments 

to entrust the Union with further substantial competences. As a result, the Union enjoys only limited 

competences with regard to the promotion and protection of fundamental rights and there is no person 

or institution which coordinates the various responsibilities. Despite a number of harmonised social 

standards in secondary law (particularly labour law standards), the protection of social rights still does 

ƴƻǘ ƘŀǾŜ ǘƘŜ ǎŀƳŜ ǾŀƭǳŜ ƛƴ ǘƘŜ ¦ƴƛƻƴΩǎ ǇǊƛƳŀǊȅ ƭŀǿ ŀǎ ŎƛǾƛƭ ŀƴŘ ǇƻƭƛǘƛŎŀƭ ǊƛƎƘǘǎ ƻǊ ǘƘŜ ŦƻǳǊ ŦǳƴŘŀƳŜƴǘŀƭ 

economic freedoms. This is illustrated by the marginal role the ESC plays as both source and point of 

reference for fundamental rights interpretation. Furthermore, the unfortunate distinction between 

rights and principles in the CFREU, without clear definitions, has added an element of confusion to the 
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 The resolution refers to the EP study on this issue cited above (European Parliament, Directorate-General for Internal 
Policies, 2013).  
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text and left room for an ς inadequate ς interpretation that social rights, as such, are not justiciable 

under the CFREUΦ !ǎ ƛƴ ǘƘŜ ŎŀǎŜ ƻŦ ǘƘŜ /ƻ9Σ ǘƘƛǎ ΨǎƻŎƛŀƭ ǊƛƎƘǘǎ ƎŀǇΩ ŀƭǎƻ ŎƻƴǘǊŀŘƛŎǘǎ ǘƘŜ 9¦Ωǎ ŎƻƳƳƛǘƳŜƴǘ 

to the indivisibility of all human rights it particularly stresses in external action. 

The lack of EU internal monitoring and complaint mechanisms, as well as unclear responsibilities for 

ensuring coherence, are regularly mentioned in the literature. Surprisingly, however, there exist few in-

depth analyses on these issues and few authors have suggested possible models to fill this void. As long 

as the EU has not acceded to the ECHR ς and the process leading towards accession is likely to last 

longer following the ECJΩǎ hǇƛƴƛƻƴ нκ13 ς, the EU will lack any external control mechanism which is 

easily accessible to Union citizens. To fill internal monitoring and compliance gaps, it will be necessary to 

ǊŜŦƭŜŎǘ ŦǳǊǘƘŜǊ ƻƴ ǘƘŜ Cw!Ωǎ ƳŀƴŘŀǘŜΣ ǘŀƪƛƴƎ ƛƴǘƻ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ǘƘŜ ǎǳƎƎŜǎǘƛƻƴǎ ƻŦ ǘƘŜ ŜȄǘŜǊƴŀƭ 

evaluation in 2013. Particular attention should be paid to the extension of tƘŜ Cw!Ωǎ ƳŀƴŘŀǘŜ ǘƻ ŀƭƭ 

justice and home affairs matters, but also a possible role of the Agency in an internal human rights 

ƳƻƴƛǘƻǊƛƴƎ ƳŜŎƘŀƴƛǎƳΦ ²ƛǘƘ ǊŜƎŀǊŘ ǘƻ ŜƴǎǳǊƛƴƎ ǘƘŜ aŜƳōŜǊ {ǘŀǘŜǎΩ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ŦǳƴŘŀƳŜƴǘŀƭ 

rights and the rule of law, a first proposal drafted by the European Commission is now on the table. An 

in-depth discussion could probably solve the weaknesses of this proposal ς in particular the missing 

criteria ς ōǳǘ ƛǘ ǿƛƭƭ ŘŜǇŜƴŘ ƻƴ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŎƻƳƳƛǘƳŜƴǘ ǿƘŜǘƘŜǊ ǘƘƛǎ ƛŘŜŀ ƛǎ ŦƻƭƭƻǿŜŘ-up at all. So far, 

Member States show little interest in giving the Union a role in assessing their national fundamental 

rights compliance. 
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edition, Baden-Baden: Nomos, pp. 642-667. 

.ǊŀǘȊŀΣ bΦ όнлмнύΣ Ψ¢ƘŜ 9ǳǊƻǇŜŀƴ /ƻƴǾŜƴǘƛƻƴ ƻƴ IǳƳŀƴ wƛƎƘǘǎ ŀƴŘ ǘƘŜ /ƘŀǊǘŜǊ ƻŦ CǳƴŘŀƳŜƴǘŀƭ wƛƎƘǘǎ ƻŦ 
ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΥ ! tǊƻŎŜǎǎ ƻŦ aǳǘǳŀƭ 9ƴǊƛŎƘƳŜƴǘΩΣ ƛƴ wƻǎŀǎΣ !ΦΣ [ŜǾƛǘǎΣ 9Φ ϧ .ƻǘΣ ¸Φ όŜŘǎύΣ The Court of 
Justice and the Construction of Europe: Analyses and Perspectives on Sixty Years of Case-law, Dordrecht: 
Springer, Dordrecht, pp. 167-181. 

Bychawska-{ƛƴƛŀǊǎƪŀΣ 5Φ όнлмоύΣ Ψ²Ƙȅ όŀƴŘ Iƻǿύ ǘƘŜ /ƻƳƳƛǘǘŜŜ ƻŦ aƛƴƛǎǘŜǊǎ bŜŜŘǎ ǘƻ .Ŝ wŜŦƻǊƳŜŘ ƛƴ 
hǊŘŜǊ ǘƻ 9ƴƘŀƴŎŜ LƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ 9/ǘIw WǳŘƎƳŜƴǘǎΩΣ ƛƴ .ŜƴŜŘŜƪΣ ²., Benoît-Rohmer, F., Karl, W., 
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Kettemann, M. C. & Nowak, M. (eds), European Yearbook on Human Rights 2013, Antwerp: Intersentia, 
pp. 313-322. 

Cardona, T. et al όнлмнύΣ Ψ9/ǘIw WǳǊƛǎǇǊǳŘŜƴŎŜ ƛƴ нлммΥ !ƴ hǾŜǊǾƛŜǿΩΣ ƛƴ Benedek, W., Benoît-Rohmer, F., 
Karl, W., Kettemann, M. C. & Nowak, M. (eds), European Yearbook on Human Rights 2012, Antwerp: 
Intersentia, pp. 217-232. 

/ŀǊǘŀōƛŀΣ aΦ όнлмлύΣ Ψ!ǊǘƛŎƭŜ рм - CƛŜƭŘ ƻŦ !ǇǇƭƛŎŀǘƛƻƴΩΣ ƛƴ aƻŎƪΣ ²Φ B. & Demuro, G. (eds), Human rights 
in Europe: Commentary on the Charter of Fundamental Rights of the European Union, Durham: Carolina 
Academic Press, pp. 315-322. 

/ŀǎǎŜǎŜΣ !ΦΣ [ŀƭǳƳƛŝǊŜΣ /ΦΣ [ŜǳǇǊŜŎƘǘΣ tΦ ϧ wƻōƛƴǎƻƴΣ aΦ όмфффύΣ Ψ[ŜŀŘƛƴƎ ōȅ 9ȄŀƳǇƭŜΥ ! IǳƳŀƴ wƛƎƘǘǎ 
!ƎŜƴŘŀ CƻǊ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴ ŦƻǊ ǘƘŜ ¸ŜŀǊ нлллΩΣ ƛƴ !ƭǎǘƻƴΣ tΦΣ Bustelo, M. R. & Heenan, J. (eds), The 
EU and human rights, Oxford: Oxford University Press, pp. 921ς927. 

5Ŝ .ŜŎƻΣ DΦ όнлмнύΣ Ψ/ƻƴŎƭǳǎƛƻƴΥ ! ŎƻƳǇŀǊŀǘƛǾŜ ŀƴŀƭȅǎƛǎ ƻŦ 9ǳǊƻǇŜŀƴ ƘǳƳŀƴ ǊƛƎƘǘǎ ƳƻƴƛǘƻǊƛƴƎ 
ƳŜŎƘŀƴƛǎƳǎΩΣ ƛƴ ŘŜ .ŜŎƻΣ DΦ όŜŘ), Human rights monitoring mechanisms of the Council of Europe, 
Abingdon: Routledge, pp. 171-197. 

5Ŝ {ŎƘǳǘǘŜǊΣ hΦ όнлмлύΣ Ψ[Ŝ ǊƾƭŜ ŘŜ ƭŀ /ƘŀǊǘŜ ǎƻŎƛŀƭŜ ŜǳǊƻǇŞŜƴƴŜ Řŀƴǎ ƭŜ ŘŞǾŜƭƻǇǇŜƳŜƴǘ Řǳ ŘǊƻƛǘ ŘŜ 
l'Union euroǇŞŜƴƴŜΩΣ ƛƴ ŘŜ {ŎƘǳǘǘŜǊΣ hΦ όŜŘ), The European social charter/La Charte sociale européenne: 
A social constitution for Europe/Une constitution sociale pour l'Europe (In English, with contributions in 
French), vol. 7, Bruxelles : Bruylant, pp. 95ς146. 

5Ŝ {ŎƘǳǘǘŜǊΣ hΦ όнллфύ Ψ¢ƘŜ 5ƛǾƛǎƛƻƴ ƻŦ ¢ŀǎƪǎ ōŜǘǿŜŜƴ ǘƘŜ /ƻǳƴŎƛƭ ƻŦ 9ǳǊƻǇŜ ŀƴd the European Union in 
the Promotion and Protection of Human RightsΩΣ ƛƴ 9ǳǊƻǇŜΥ /ƻƴŦƭƛŎǘΣ /ƻƳǇŜǘƛǘƛƻƴ ŀƴŘ /ƻƳǇƭŜƳŜƴǘŀǊƛǘȅΩ 
in Kozma, J., Nowak, M. & Schmidt, R. (eds), Indicators and monitoring systems as preventive tools for 
ensuring peace and security and respect for human rights in external policy-making of the EU: 
Proceedings of the COST workshop "Human Rights, Peace and Security in EU Foreign Policy", Wien: 
Neuer Wissenschaftlicher Verlag, pp. 23-81. 

5Ŝ ²ƛǘǘŜΣ .Φ όмфффύΣ Ψ¢ƘŜ tŀǎǘ ŀƴŘ CǳǘǳǊŜ wƻƭŜ ƻŦ the European Court of Justice in the Protection of 
IǳƳŀƴ wƛƎƘǘǎΩΣ ƛƴ !ƭǎǘƻƴΣ tΦΣ .ǳǎǘŜƭƻΣ aΦ R. & Heenan, J. (eds), The EU and human rights, Oxford: Oxford 
University Press, pp. 859-897. 

5Ŝ ²ƛǘǘŜΣ .Φ όнллрύΣ Ψ¢ƘŜ ¢ǊŀƧŜŎǘƻǊȅ ƻŦ CǳƴŘŀƳŜƴǘŀƭ {ƻŎƛŀƭ wƛƎƘǘǎ ƛƴ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΩΣ ƛƴ ŘŜ .ǵǊŎŀΣ 
G., de Witte, B. & Ogertschnig, L. (eds), Social rights in Europe, Oxford: Oxford University Press, pp. 153-
168. 

CǊŀƘƳΣ aΦ ϧ aŀȅŜǊΣ !Φ όнлмрύΣ Ψ¢ƘŜ [ŜƎŀƭ LƳǇƻǊǘŀƴŎŜ ŀƴŘ LƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ǘƘŜ /ƘŀǊǘŜǊ ƛƴ !ǳǎǘǊƛŀΩΣ ƛƴ 
Palmisano, G. (ed), Making the EU Charter of Fundamental Rights a Living Instrument, Leiden/Boston: 
Brill Nijhoff, pp. 246-275. 

Gragl, P. (2015), ΨThe Reasonableness of Jealousy: Opinion 2/13 and EU Accession to the ECHRΩΣ ƛƴ 
Benedek, W. et al. (eds), European Yearbook on Human Rights 2015, Antwerp/Vienna/Graz: 
Intersentia/Neuer Wissenschaftler Verlag, pp. 27-49. 

DǊŀƴƴŜǊΣ DΦ όнлмоύΣ ΨDǊǳƴŘǊŜŎƘǘŜŎƘŀǊǘŀ ǳƴŘ ±ŜǊŦŀǎǎǳƴƎǎƎŜǊƛŎƘǘǎōŀǊƪŜƛǘΩΣ ƛƴ YŀƘƭΣ !ΦΣ Raschauer, N. & 
Storr, S. (eds), Grundsatzfragen der europäischen Grundrechtecharta, Wien: Verlag Österreich, pp. 27-
42. 
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DǊŜŜǊΣ {Φ όнлмпύΣ Ψ9ǳǊƻǇŜΩΣ ƛƴ aƻŜŎƪƭƛΣ 5ΦΣ {ƘŀƘΣ {ΦΣ {ƛǾŀƪǳƳŀǊŀƴΣ {Φ ϧ IŀǊǊƛǎΣ 5Φ J. (eds), International 
human rights law, 2nd edition, Oxford: Oxford University Press, pp. 416-440. 

IŀǊƳǎŜƴΣ wΦ όнлммύΣ Ψ¢ƘŜ wŜŦƻǊƳ ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ {ȅǎǘŜƳΥ Lƴǎǘƛǘǳǘƛƻƴŀƭ wŜǎǘǊǳŎǘǳǊƛƴƎ ŀƴŘ ǘƘŜ όDŜƻ-) 
tƻƭƛǘƛŎǎ ƻŦ IǳƳŀƴ wƛƎƘǘǎΩΣ ƛƴ /ƘǊƛǎǘƻŦŦŜǊǎŜƴΣ WΦ ϧ aŀŘǎŜƴΣ aΦ R. (eds), The European Court of Human 
Rights between law and politics, Oxford: Oxford University Press, pp. 119-143. 

IŜƛƴǘȊŜΣ IΦ όнлмнύΣ Ψ¢ƘŜ ¦ƴƛǉǳŜ /ƻƴǘǊƛōǳǘƛƻƴ ƻŦ ǘƘŜ h{/9 ƛƴ ǘƘŜ CƛŜƭŘ ƻŦ aƛƴƻǊƛǘȅ tǊƻǘŜŎǘƛƻƴΩΣ ƛƴ 
Benedek, W., Benoît-Rohmer, F., Karl, W. & Nowak, M. (eds), European yearbook on human rights 2012, 
Antwerp/Vienna/Graz: Intersentia/Neuer Wissenschaftler Verlag, pp. 349-361. 

Jacqué, J.-tΦ όнлмпύΣ Ψ[ŀ /ƻǳǊ ŘŜ WǳǎǘƛŎŜ ŘŜ ƭΩ¦ƴƛƻƴ Ŝǘ ƭΩŀǇǇƭƛŎŀǘƛƻƴ ŘŜ ƭŀ /ƘŀǊǘŜ Řŀƴǎ ƭŜǎ 9ǘŀǘǎ ƳŜƳōǊŜǎΥ 
ζaŜƘǊ [ƛŎƘǘΚηΩ, in Benedek, W., Benoît-Rohmer, F., Karl, W., Kettemann, M. C. & Nowak, M. (eds), 
European Yearbook on Human Rights 2014, Antwerp: Intersentia, pp. 125-148. 

WŅŅǎƪƛƴŜƴΣ bΦ όнлмпύΣ ΨCǳƴŘŀƳŜƴǘŀƭ {ƻŎƛŀƭ wƛƎƘǘǎ ƛƴ ǘƘŜ /ƘŀǊǘŜǊτAre They Rights? Are They 
CǳƴŘŀƳŜƴǘŀƭΚΩΣ ƛƴ tŜŜǊǎΣ {Φ όŜŘ), The EU charter of fundamental rights: A commentary, Oxford: Hart, pp. 
pp. 1703-1714. 

YŜƴƴŜǊΣ WΦ όнлмнύΣ Ψ¢ƘŜ /ƻǳǊǘ ƻŦ WǳǎǘƛŎŜ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ ƛƴ нлммΩ, in Benedek, 
W., Benoît-Rohmer, F., Karl, W. & Nowak, M. (eds), European yearbook on human rights 2012 Antwerp: 
Intersentia, pp. 81-98. 

YǳƳƛƴΣ !Φ όнлмпύΣ ΨwŜŎƘǘǎǎǘŀŀǘƭƛŎƘƪŜƛǘ ƛƴ DŜŦŀƘǊΚ !ƪǘǳŜƭƭŜ LƴƛǘƛŀǘƛǾŜƴ ȊǳǊ {ǘŅǊƪǳƴƎ ŘŜǊ DǊǳƴŘǿŜǊǘŜ ŘŜǊ 
9ǳǊƻǇŅƛǎŎƘŜƴ ¦ƴƛƻƴ ƛƴ ŘŜƴ aƛǘƎƭƛŜŘǎǘŀŀǘŜƴΩΣ ƛƴ .ŜƴŜŘŜƪΣ ²ΦΣ CƻƭȊΣ IΦΣ LǎŀƪΣ IΦΣ YŜǘǘŜƳŀƴƴΣ aΦ C. & 
Kicker, R. (eds), Bestand und Wandel des Völkerrechts: Beiträge zum 38. Österreichischen 
Völkerrechtstag 2013 in Stadtschlaining, Frankfurt am Main: Peter Lang Academic Research, pp. 157-
174. 

Möstl, M. (2012)Σ ΨaƻƴƛǘƻǊƛƴƎ IǳƳŀƴ wƛƎƘǘǎ ōȅ /ƻǳƴŎƛƭ ƻŦ 9ǳǊƻǇŜ .ƻŘƛŜǎΥ vǳƻ ±ŀŘƛǎΚΩ, in Benedek, W., 
Benoît-Rohmer, F., Karl, W. & Nowak, M. (eds), European yearbook on human rights 2012, Antwerp: 
Intersentia, pp. 303-311. 

wƻǎŀǎΣ !Φ όнлмоύΣ Ψ¢ƘŜ !ǇǇƭƛŎŀōƛƭƛǘȅ ƻŦ ǘƘŜ 9¦ /ƘŀǊǘŜǊ ƻŦ CǳƴŘŀƳŜƴǘŀƭ wƛƎƘǘǎ ŀǘ bŀǘƛƻƴŀƭ [ŜǾŜƭΩΣ in 
Benedek, W., Benoît-Rohmer, F., Karl, W., Kettemann, M. C. & Nowak, M. (eds), European Yearbook on 
Human Rights 2013, Antwerp: Intersentia, pp. 97-112. 

{ȊƪƭŀƴƴŀΣ !Φ όнлмпύΣ Ψ¢ƘŜ /ƻǳƴŎƛƭ ƻŦ 9ǳǊƻǇŜΩǎ tƻǎƛǘƛƻƴ Ǿƛǎ-à-Ǿƛǎ ǘƘŜ tǊƻǇƻǎŀƭ ǘƻ 9ǎǘŀōƭƛǎƘ ŀ άwǳƭŜ of Law 
aŜŎƘŀƴƛǎƳέ ƛƴ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΩ, in Benedek, W., Benoît-Rohmer, F., Karl, W., Kettemann, M. C. & 
Nowak, M. (eds), European Yearbook on Human Rights 2014, Antwerp: intersentia, pp. 333-346. 

Smith, R. K. aΦ όнлмоύΣ ŎƻǇΦ нлммΣ ΨaƻƴƛǘƻǊƛƴƎ ŀƴŘ enforcing fundamental rights: Can the European 
Union measure up against other international orgŀƴƛǎŀǘƛƻƴǎΚΩΣ ƛƴ ²ŜǘȊŜƭΣ WΦ όŜŘ), The EU as a "Global 
Player" in human rights?, London: Routledge, pp. 32-48. 

{ǇƛŜƭƳŀƴƴΣ 5Φ όмфффύΣ ΨIǳƳŀƴ wƛƎƘǘǎ /ŀǎŜ [ŀǿ ƛƴ ǘƘŜ Strasbourg and Luxembourg Courts: Conflicts, 
LƴŎƻƴǎƛǎǘŜƴŎƛŜǎΣ ŀƴŘ /ƻƳǇƭŜƳŜƴǘŀǊƛǘƛŜǎΩΣ ƛƴ !ƭǎǘƻƴΣ tΦΣ .ǳǎǘŜƭƻΣ aΦ R. & Heenan, J. (eds), The EU and 
human rights, Oxford: Oxford University Press, pp. 757-780. 
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{ǘǊƻƘŀƭΣ /Φ όнлммύΣ ΨwŜƴŜǿŀƭ ƻǊ {ǘŀƎƴŀǘƛƻƴΚ ¢ƘŜ OSCE and the Protection of Human Rights After the 
!ǎǘŀƴŀ {ǳƳƳƛǘΩΣ ƛƴ .ŜƴŜŘŜƪΣ ²Φ ϧ YŜǘǘŜƳŀƴƴΣ aΦ C. (eds), European yearbook on human rights 2011, 
Antwerp: Intersentia, pp. 499-512. 

¢ƘŜǳŜǊƳŀƴƴΣ 9Φ όнлмоύΣ Ψ¢ƘŜ wŜǾƛŜǿ ƻŦ ǘƘŜ 9¦ IǳƳŀƴ wƛƎƘǘǎ tƻƭƛŎȅΥ ! /ƻƳƳƛǘment to Strengthened EU 
!Ŏǘƛƻƴ ƻƴ IǳƳŀƴ wƛƎƘǘǎΩΣ ƛƴ .ŜƴŜŘŜƪΣ ²ΦΣ .Ŝƴƻƞǘ-Rohmer, F., Karl, W., Kettemann, M. C. & Nowak, M. 
(eds), European Yearbook on Human Rights 2013, Antwerp: Intersentia, pp. 31-42. 

Toggenburg, G. bΦ όнлмпύΣ Ψ¢ƘŜ 9¦ CǳƴŘŀƳŜƴǘŀƭ wƛƎƘǘǎ Agency and the Fundamental Rights Charter: 
How Fundamental is the Link BŜǘǿŜŜƴ ǘƘŜƳΚΩΣ ƛƴ tŜŜǊǎΣ {Φ όŜŘ), The EU charter of fundamental rights: A 
commentary, Oxford: Hart, pp. 1613-1626. 

Tretter, H. & Müller-CǳƴƪΣ !Φ όнлмлύΣ Ψ¢ƘŜ 9ǳǊƻǇŜŀƴ !ƎŜƴŎȅ ŦƻǊ CǳƴŘŀƳental Rights in 2009: 
hǇǇƻǊǘǳƴƛǘƛŜǎΣ wŜǎǇƻƴǎƛōƛƭƛǘƛŜǎ ŀƴŘ tǊƻǎǇŜŎǘǎΩ, in Benedek, W., Benoît-Rohmer, F., Karl, W., Kettemann, 
M. C. & Nowak, M. (eds), European yearbook on human rights 2010, Antwerp: European Academic 
Press, Antwerp, pp. 109-123. 

Varju, M. όнлмоύΣ ŎƻǇΦ нлммΣ Ψ9ǳǊƻǇŜŀƴ IǳƳŀƴ wƛƎƘǘǎ [ŀǿ ŀǎ ŀ aǳƭǘƛ-Layered Human Rights Regime: 
Preserving Diversity and Promoting HǳƳŀƴ wƛƎƘǘǎΩΣ ƛƴ ²ŜǘȊŜƭΣ WΦ όŜŘ), The EU as a "Global Player" in 
human rights?, London: Routledge, pp. 49-65. 

²ŀƪŜΣ 5Φ όнлмоύΣ ΨLǎ ¢Ƙere Life after Astana? Recent Developments in the OSCE's 'Human Dimension' in 
IƛǎǘƻǊƛŎŀƭ tŜǊǎǇŜŎǘƛǾŜΩΣ ƛƴ .ŜƴŜŘŜƪΣ ²ΦΣ .Ŝƴƻƞǘ-Rohmer, F., Karl, W., Kettemann, M. C. & Nowak, M. 
(eds), European Yearbook on Human Rights 2013, Antwerp: Intersentia, pp. 337-356. 

²ƛƭŘƘŀōŜǊΣ [Φ όнлммύΣ ΨwŜǘƘƛƴƪƛƴƎ ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻǳǊǘ ƻŦ IǳƳŀƴ wƛƎƘǘǎΩΣ ƛƴ /ƘǊƛǎǘƻŦŦŜǊǎŜƴΣ WΦ ϧ aŀŘǎŜƴΣ 
M. R. (eds), The European Court of Human Rights between law and politics, Oxford: Oxford University 
Press, pp. 204ς229. 

½ŀƴƴƛŜǊΣ [Φ όнлмнύΣ ΨIǳƳŀƴ wƛƎƘǘǎ ŀƴŘ h{/9ϥǎ /ƻƳǇǊŜƘŜƴǎƛǾŜ {ŜŎǳǊƛǘȅ /ƻƴŎŜǇǘΩΣ ƛƴ bƻǿŀƪΣ aΦΣ 
Januszewski, K. M. & Hofstätter, T. (eds), All human rights for all: Vienna manual on human rights, 
Antwerp: Intersentia, pp. 210-214. 

d) Policy and other reports  

Council of Europe (2014), Reforming the European Convention on Human Rights: Interlaken, Izmir, 
Brighton and beyond. A compilation of instruments and texts relating to the ongoing reform of the ECHR, 
available at 
http://www.coe.int/t/DGHL/STANDARDSETTING/CDDH/REFORMECHR/Publications/Compilation%20Ref
ormECHR2014_en.pdf accessed 28 May 2014. 

Council of Europe/European Court of Human Rights (2012), Research Report ς The new admissibility 
criterion under Article 35 § 3 (b) of the Convention: case-law principles two years on, available at 
http://www.echr.coe.int/Documents/Research_report_admissibility_criterion_ENG.pdf accessed 09 
March 2015. 

Council of Europe (2009), Action Plans ς Action Reports. Definitions and objectives. Memorandum 
prepared by the Department for the Execution of Judgments of the European Court of Human Rights, 
available at 
https://wcd.coe.int/ViewDoc.jsp?Ref=CM/Inf/DH%282009%2929&Language=lanEnglish&Ver=rev 
accessed 22 May 2014. 

http://www.coe.int/t/DGHL/STANDARDSETTING/CDDH/REFORMECHR/Publications/Compilation%20ReformECHR2014_en.pdf
http://www.coe.int/t/DGHL/STANDARDSETTING/CDDH/REFORMECHR/Publications/Compilation%20ReformECHR2014_en.pdf
http://www.echr.coe.int/Documents/Research_report_admissibility_criterion_ENG.pdf
https://wcd.coe.int/ViewDoc.jsp?Ref=CM/Inf/DH%282009%2929&Language=lanEnglish&Ver=rev
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Council of Europe (2006), Report of the Group of Wise Persons to the Committee of Ministers, 
CM(2006)203, available at 
https://wcd.coe.int/ViewDoc.jsp?Ref=CM%282006%29203&Language=lanEnglish&Site=COE&BackColorI
nternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864 accessed 16 May 2014. 

Council of the European Union (2013a), Council conclusions on fundamental rights and rule of law and 
on the Commission 2012 Report on the Application of the Charter of Fundamental Rights of the European 
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III.  Legal analysis of selected case law by the CJEU, the ECtHR and the 

ECSR82 

A. Introduction   
The legal literature review (chapter II) and the analysis of the reports on the Universal Periodic Review 

(UPR) of European Union (EU) Member States (chapter VI) highlight a number of gaps, 

tensions/contradictions and challenges in EU and national laws concerning the realisation of human 

rights.  

In two areas, particular systemic deficits became evident: (a) asylum and migration law, in particular 

regarding the rights of migrant children; and (b) the secondary role of certain social, economic and 

cultural rights in EU law and possible tensions of these rights with the four fundamental (economic) 

freedoms. As this report cannot look into the entire case law dealing with fundamental rights 

implications of Union law, this chapter limits itself to case law of the Court of Justice (ECJ) and the 

European Court of Human Rights (ECtHR) as well as decisions of the European Committee of Social 

Rights (ECSR) in these two areas and analyses the legal obstacles to effective human rights protection.  

This analysis is guided by the following questions: (1) What are the differences between the human 

rights guarantees of the EU, the Council of Europe (CoE) and both of their Member States in these areas, 

and what is the relationship/hierarchy between those norms? (2) How do differences between the 

human rights frameworks affect the interpretation and legal balancing of the ECJ, the ECtHR and the 

9/{wΚ όоύ 5ƻŜǎ ǘƘŜ ŎŀǎŜ ƭŀǿ Ǉƻƛƴǘ ŀǘ ǎǇŜŎƛŦƛŎ ƭŜƎŀƭ ΨƘǳƳŀƴ ǊƛƎƘǘǎ ƎŀǇǎ ŀƴŘ ŎƻƴǘǊŀŘƛŎǘƛƻƴǎΩ ŀƴŘΣ ƛŦ ǎƻΣ Ƙƻǿ 

could those gaps be closed by European law? 

B. EU migration and asylum law ɀ basic principles, possible human 

rights gaps, contradictions, tensions, and interactions  
FRAME Report D 11.1 Ƙŀǎ ŎƻƳǇǊŜƘŜƴǎƛǾŜƭȅ ƳŀǇǇŜŘ ǘƘŜ 9¦Ωǎ ƭŀǿ ŀƴŘ ǇƻƭƛŎƛŜǎ ƛƴ ǘƘŜ ǎƻ-called area of 

freedom, security and justice, including EU migration and asylum law (Engström and Heikkilä, 2014). 

Thus only the most important instruments and basic principles of EU migration and asylum law will be 

recalled here. The following sections will further explore the possible human rights gaps, contradictions 

ŀƴŘ ǘŜƴǎƛƻƴǎ ƻŦ ǘƘŜ 9¦Ωǎ ƭŜƎŀƭ ŦǊŀƳŜǿƻǊƪΣ ŀǎ ǿŜƭƭ ŀǎ ƛƴǘŜǊŀŎǘƛƻƴ ōŜǘǿŜŜƴ ǘƘŜ ŘƛŦŦŜǊŜƴǘ ƭŜƎŀƭ ǎȅǎǘŜƳǎ ό9¦ 

law, CoE framework, national laws of the Member States of both organisations) based on case law by 

the European Courts (ECJ, ECtHR) as well as decisions by the ECSR.  

The EU Member States began to cooperate on the issue of immigration, outside the legal framework of 

the European Community, in the 1980s. The Schengen process, started by a group of Member States in 
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 YŀǘƘŀǊƛƴŀ IŅǳǎƭŜǊ ƛǎ ŀ ǊŜǎŜŀǊŎƘŜǊ ŀǘ ǘƘŜ ΨIǳƳŀƴ wƛƎƘǘǎ ƛƴ .ǳǎƛƴŜǎǎ ŀƴŘ 5ŜǾŜƭƻǇƳŜƴǘ /ƻƻǇŜǊŀǘƛƻƴΩ ǘŜŀƳ ƻŦ ǘƘŜ [ǳŘǿƛƎ 
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1985,83F aimed at the abolishment of internal border controls by the Member States. This process went 

hand in hand with a common system of integrated external border controls, the harmonisation of visa 

policies and rules for the allocation of the responsibility of processing asylum applications. Common 

rules on criminal justice and police cooperation supported the system, thus complementing the 

ΨŎƻƳǇŜƴǎŀǘƻǊȅ ǎŜŎǳǊƛǘȅ ƳŜŀǎǳǊŜǎΩ ŦƻǊ ǘƘŜ ŀōƻƭƛǘƛƻƴ ƻŦ ƛƴǘŜǊƴŀƭ ōƻǊŘŜǊ ŎƻƴǘǊƻƭǎ όtŜŜǊǎΣ нлммΣ ǇΦ мплύΦ ¢ƘŜ 

¢ǊŜŀǘȅ ƻŦ aŀŀǎǘǊƛŎƘǘ ƛƴ мффн ŀŘŘŜŘ ŀ ǇƛƭƭŀǊ ƻŦ ƛƴǘŜǊƎƻǾŜǊƴƳŜƴǘŀƭ ŎƻƻǇŜǊŀǘƛƻƴ ƛƴ ΨWǳǎǘƛŎŜ ŀƴŘ IƻƳŜ 

!ŦŦŀƛǊǎΩ όΨǘƘƛǊŘ ǇƛƭƭŀǊΩύ ǘƻ ǘƘŜ ƴŜǿ ¦ƴƛƻƴ ǎǘǊǳŎǘǳǊŜΣ ŀǎ ǿŜƭƭ ŀǎ ŀ number of competences regarding visa 

ǉǳŜǎǘƛƻƴǎΣ ŀƭƭƻŎŀǘŜŘ ǘƻ ǘƘŜ /ƻƳƳǳƴƛǘȅ όΨŦƛǊǎǘ ǇƛƭƭŀǊΩύΦ CƛǾŜ ȅŜŀǊǎ ƭŀǘŜǊΣ ǘƘŜ ¢ǊŜŀǘȅ ƻŦ !ƳǎǘŜǊŘŀƳ ǳǎƘŜǊŜŘ 

ƛƴ ŀ ƴŜǿ ŜǊŀ ƻŦ ŎƻƳƳƻƴ 9ǳǊƻǇŜŀƴ ƳƛƎǊŀǘƛƻƴ ŀƴŘ ŀǎȅƭǳƳ ƭŀǿΦ ¢ƘŜ ƛƴǎŜǊǘƛƻƴ ƻŦ ¢ƛǘƭŜ LLLŀ όΨ±ƛǎŀǎΣ ŀǎȅƭǳƳΣ 

immigratioƴ ŀƴŘ ƻǘƘŜǊ ǇƻƭƛŎƛŜǎ ǊŜƭŀǘŜŘ ǘƻ ŦǊŜŜ ƳƻǾŜƳŜƴǘ ƻŦ ǇŜǊǎƻƴǎΩύ ǘƻ tŀǊǘ LLL ƻŦ ǘƘŜ Ψ¢ǊŜŀǘȅ 

ŜǎǘŀōƭƛǎƘƛƴƎ ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻƳƳǳƴƛǘȅΩ ό¢9/ύ ς ŀƴŘ ǘƘǳǎ ǘƘŜ ΨŎƻƳƳǳƴƛǘŀǊƛǎŀǘƛƻƴΩ ƻŦ ǇŀǊǘǎ ƻŦ ǘƘŜ ǎƻ-called 

third pillar ς paved the way for a common policy of the Community in the field of immigration, asylum 

and border control. On this new legal basis, the Community engaged in intense legislative activity 

regarding various aspects of (im-)migration and asylum over the following decade. Although the 

competences under Title IILŀ όƭŀǘŜǊΥ ¢ƛǘƭŜ L±ύ ƻŦ ǘƘŜ ¢9/ ŀǊŜ ōǊƻŀŘƭȅ ŦƻǊƳǳƭŀǘŜŘΣ ǘƘŜ ŦƻŎǳǎ ƻŦ ǘƘŜ 9¦Ωǎ 

legislative activity over the last fifteen years has been on migration control, while few common 

standards on immigration and residence84 or on the rights of migrants85 have been developed. Some of 

the directives and regulations adopted in this period will be dealt with in the following sections. 

It is important to note though, that Denmark, Ireland and the United Kingdom are only partly bound by 

the Justice and Home Affairs (JHA) acquis, as protocols to the Treaty of Amsterdam and the Treaty of 

[ƛǎōƻƴ ƎǊŀƴǘ ǾŀǊƛƻǳǎ ΨƻǇǘ-ƻǳǘǎΩ ŀƴŘ ΨƻǇǘ-ƛƴǎΩ ǘƻ ǘƘŜǎŜ ǎǘŀǘŜǎΦ86  

The Treaty of Lisbon entered into force on 1 December 2009, bringing about the most recent 

fundamental change in the legal strǳŎǘǳǊŜ ƻŦ ǘƘŜ ¦ƴƛƻƴΩǎ ƛƳƳƛƎǊŀǘƛƻƴ ŀƴŘ ŀǎȅƭǳƳ ƭŀǿ ŀƴŘ ǇƻƭƛŎƛŜǎΦ Lǘ 

ƛƴŎƻǊǇƻǊŀǘŜŘ ǘƘŜ ǇǊŜǾƛƻǳǎ ΨǘƘƛǊŘ ǇƛƭƭŀǊΩ ƛƴǘƻ ǘƘŜ /ƻƳƳǳƴƛǘȅ ƭŜƎŀƭ ƻǊŘŜǊ όΨŦƛǊǎǘ ǇƛƭƭŀǊΩύΣ ǿƘƛŎƘ ƛƴ ǘǳǊƴ 

became the new Treaty on the Functioning of the European Union (TFEU). In this way, the Treaty 

reunited the basic rules governing cooperation in JHA under one title. More importantly, following the 

¢ǊŜŀǘȅΩǎ ŜƴǘǊȅ ƛƴǘƻ ŦƻǊŎŜΣ ǘƘŜ 9ǳǊƻǇŜŀƴ tŀǊƭƛŀƳŜƴǘ ƛǎ ƛƴǾƻƭǾŜŘ ŀǎ Ŏƻ-legislator concerning legal migration 

and most criminal law and policing measures. Furthermore, the ECJ has jurisdiction over all matters, 

except for policing and criminal law and transitional rules for pre-[ƛǎōƻƴ ΨǘƘƛǊŘ ǇƛƭƭŀǊΩ ŀŎǘǎ όtŜŜǊǎΣ нлммΣ 

pp. 42-прύΦ 5ŜǎǇƛǘŜ ǘƘŜ Ŧǳƭƭ ΨŎƻƳƳǳƴƛǘŀǊƛǎŀǘƛƻƴΩ ƻŦ WI!Σ ǘƘƛǎ ŀǊŜŀ ƻŦ 9¦ ŀŎǘƛƻƴ ƛǎΣ however, still not 
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 The Schengen Agreement, adopted in 1985, was followed by the Convention implementing the Schengen Agreement in 1990, 
as well as a number of further implementing measures over the years.  
84

 [ŜƎƛǎƭŀǘƛǾŜ ŀŎǘƛƻƴǎ ƛƴ ǘƘŜǎŜ ŀǊŜŀǎ ƘŀǾŜ ŦƻŎǳǎŜŘ ƻƴ ΨƘƛƎƘ-ǎƪƛƭƭŜŘ ǿƻǊƪŜǊǎΩ ŀƴŘ ƻƴ ƭƻƴƎ-term residents, cf. notably the Long-
¢ŜǊƳ wŜǎƛŘŜƴǘǎ 5ƛǊŜŎǘƛǾŜ όнллоκмлфκ9/ ŀǎ ŀƳŜƴŘŜŘ ōȅ 5ƛǊŜŎǘƛǾŜ нлммκрмκ9¦ύ ŀƴŘ ǘƘŜ Ψ.ƭǳŜ /ŀǊŘ 5ƛǊŜŎǘƛǾŜΩ όнллфκрлκ9/) with 
the exception of family reunification (Family Reunification Directive, 2003/86/EC). 
85

 While e.g. Council Directive 2004/81/EC aims at providing protection to victims of trafficking in human beings, Council 
5ƛǊŜŎǘƛǾŜ нллфκрнκ9/ όΨ{ŀƴŎǘƛƻƴǎ 5ƛǊŜŎǘƛǾŜΩ) also provides certain employment rights to irregular migrant workers but is more 
aimed at deterring and sanctioning the employers of irregularly staying third-country nationals.  
86

 For details see e.g. Peers (2011, pp. 73-88). 
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ƛƴŎƭǳŘŜŘ ƛƴ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴ !ƎŜƴŎȅ ŦƻǊ CǳƴŘŀƳŜƴǘŀƭ wƛƎƘǘǎΩ ƳŀƴŘŀǘŜΣ ǇŜƴŘƛƴƎ ǘƘŜ ŀƳŜƴŘƳŜƴǘ ƻŦ 

ǘƘŜ ƭŀǘǘŜǊΩǎ ŦƻǳƴŘƛƴƎ ǊŜƎǳƭŀǘƛƻƴΦ87 

By virtue of Article 6(1) of the TEU, the Treaty of Lisbon also raised the legal value of the Charter of 

Fundamental Rights of the European Union (CFREU) to the level of the treaties. The CFREU has thus 

ōŜŎƻƳŜ ŀ ǾŜǊƛǘŀōƭŜ ΨŎƻƴǎǘƛǘǳǘƛƻƴŀƭ ƭŀȅŜǊΩ ǘƻ ǿƘƛŎƘ ŀƭƭ ƭŜƎƛǎƭŀǘƛǾŜ ŀƴŘ ƛƳǇƭŜƳŜƴǘƛƴƎ ŀŎǘǎ ƻŦ ǘƘŜ 9¦ όŀƴŘ 

the Member States when implementing Union law) have to live up.  

In addition to the CFREU, the European Convention on Human Rights (ECHR) and the European Social 

Charter (ESC), also set human rights standards that European immigration and asylum law has to comply 

with. While the EU has not acceded to any of these instruments (yet),88 all of its Member States are 

parties to these instruments and are therefore bound by them when implementing EU law.89 Based on 

individual applications, the ECtHR has developed a rich jurisprudence on legitimate and forbidden 

inferences with individual human rights in the area of asylum and migration. This report cannot cover all 

aspects of this jurisprudence but will focus on those questions having the strongest connection to Union 

law.  

The provisions of the ESC are particularly impƻǊǘŀƴǘ ǿƘŜƴ ƛǘ ŎƻƳŜǎ ǘƻ ƳƛƎǊŀƴǘǎΩ ŀƴŘ ŀǎȅƭǳƳ ǎŜŜƪŜǊǎΩ 

rights as workers or their access to public services. However, both the original 1961 Charter and the 

Revised ESC have a certain anomaly regarding their scope of application, compared to other human 

rights treaties: both specify in their appendices that foreigners are only covered by the scope of the 

enshrined rights if they are nationals of other Contracting Parties and lawfully resident or working 

regularly within the territory of the Contracting Party concerned. This does not prejudice the extension 

of rights to other persons though.90 .ŀǎŜŘ ƻƴ ǘƘƛǎ ΨƻǇŜƴƛƴƎ ŎƭŀǳǎŜΩ ƛƴ ǘƘŜ ŀǇǇŜƴŘƛȄ ŀƴŘ ǘƘŜ ƎŜƴŜǊŀƭ 

purpose of the ESC, the ECSR has stated that the scope of persons protected by the ESC had to be 

interpreted in the light of the social rights at stake. Therefore, rights of fundamental importance to an 

individual, for instance, connected to the rights to life and dignity (such as access to emergency health 

care) should be extended to all persons within the jurisdiction of a Contracting Party.91 While at first 

glance the wording of the appendices does not cover such an interpretation, any other conclusion would 

ōŜ ŀǘ ƻŘŘǎ ǿƛǘƘ ǘƘŜ /ƻƴǘǊŀŎǘƛƴƎ tŀǊǘƛŜǎΩ όǇƻǎƛǘƛǾŜύ ƻōƭƛƎŀǘƛƻƴǎ ǳƴŘŜǊ ǘƘŜ 9/IwΣ ǇŀǊǘƛŎǳƭŀǊƭȅ !ǊǘƛŎƭŜǎ н and 
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 Cf. chapter II of this report.  
88

 !ǊǘƛŎƭŜ с όнύ ¢9¦Σ ŀǎ ŀƳŜƴŘŜŘ ōȅ ǘƘŜ ¢ǊŜŀǘȅ ƻŦ [ƛǎōƻƴΣ ŦƻǊŜǎŜŜǎ ǘƘŜ 9¦Ωǎ ŀŎŎŜǎǎƛƻƴ ǘƻ ǘƘŜ 9/IwΣ ƘƻǿŜǾŜǊ ƴƻǘ ǘƻ ǘƘŜ 9{/Φ  
89

 Please note that Greece and the UK have not ratified Protocol No.4 to the ECHR, while Germany, the Netherlands and the UK 
have not ratified Protocol No. 7 (according to information provided by the Council of Europe on 
http://conventions.coe.int/Treaty/Commun/ListeTableauCourt.asp?CL=ENG&MA=3 accessed 26 November 2014). Regarding 
the ESC, all Member States are either parties to the original (1961) Charter or to the revised Charter (1996) but Contracting 
Parties can decide if they consider themselves bound by a number of articles (cf. Part III ESC). 
90

 See Appendix to the ESC. The appendices are an integral part of the two treaties and specify certain additions and exceptions. 
91

 This was decided for the first time in International Federation of Human Rights Leagues v. France (Complaint No. 14/2003, 
para. 30-онύΦ {ŜŜ ŀƭǎƻ ǘƘŜ 9/{wΩǎ ǊŜŀǎƻƴƛƴƎ ƛƴ Defence for Children International v. BelgiumΣ /ƻƳǇƭŀƛƴǘ bƻΦ сфκнлммύΥ ΨόΧύǘƘŜ 
restriction of the personal scope included in the Appendix should not be read in such a way as to deprive foreigners coming 
within the category of unlawfully present migrants of the protection of the most basic rights enshrined in the Charter or to 
impair their fundamental rights such as the right to life or to physical integrity or the right to human diƎƴƛǘȅΦΩ όǇŀǊŀΦ нуύΦ .ƻǘƘ 
cases will be dealt with in more detail below. 

http://conventions.coe.int/Treaty/Commun/ListeTableauCourt.asp?CL=ENG&MA=3
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3, as well as with the nature of the ESC as a human rights treaty. In a number of collective complaints,92 

ǿƘƛŎƘ ǿƛƭƭ ōŜ ŀƴŀƭȅǎŜŘ ƛƴ ǘƘƛǎ ǊŜǇƻǊǘΣ ǘƘŜ 9/{w Ƙŀǎ ǘƘŜǊŜŦƻǊŜ ŘŜŀƭǘ ǿƛǘƘ ƳƛƎǊŀƴǘǎΩ ŀƴŘ ŀǎȅƭǳƳ ǎŜŜƪŜǊǎΩ 

rights under the ESC, even if the persons concerned were not nationals of other Contracting Parties.  

1. 4ÈÅ Ȭ$ÕÂÌÉÎ ÓÙÓÔÅÍȭ ÁÎÄ ÉÔÓ ÉÍÐÌÉÃÁÔÉÏÎÓ ÆÏÒ ÔÈÅ ÈÕÍÁÎ ÒÉÇÈÔÓ ÏÆ 

asylum -seekers in the EU 

Council Regulation (EC) No 343/2003 of 18 February 2003 (Dublin II Regulation), recast by Regulation 

(EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 (Dublin III 

Regulation),93 establishes a method for determining the Member State responsible for the examination 

of an application for international protection.94 If none of the RegulaǘƛƻƴΩǎ ƻǘƘŜǊ ŎǊƛǘŜǊƛŀ ǇǊŜǾŀƛƭǎ όŜΦƎΦ ƛƴ 

the case of minors or families, see Dublin II Regulation, Chapter III, Articles 6-14; Dublin III Regulation, 

Chapter III, Articles 7-1595), it is then the responsibility of the Member State whose territory the person 

first entered to examine the application for international protection. The intention of this Regulation 

was to avoid the filing of multiple applications in various EU Member States and, on the other hand, to 

avoid no Member State accepting responsibility for the examination of an asylum application (Mallia, 

2011, p. 115). What seems to be a set of clear criteria in theory often turns out to be difficult to 

determine in practice, as asylum-seekers ŀǊŜ ƴƻǘ ƴŜŎŜǎǎŀǊƛƭȅ ǊŜƎƛǎǘŜǊŜŘ ŀŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ Ψ9ǳǊƻŘŀŎ 

ReguƭŀǘƛƻƴΩ96 in the country where they first enter. This preliminary process of determining which 

Member State is responsible can leave asylum-seekers in a situation of uncertainty for several weeks 

and can also run counter to the obligation to decide on the ŀǇǇƭƛŎŀǘƛƻƴ ŦƻǊ ŀǎȅƭǳƳ Ψŀǎ ǎƻƻƴ ŀǎ ǇƻǎǎƛōƭŜΩ 

as prescribed by the Asylum Procedures Directive (cf. Article 31 (2)).97 In additionΣ ǘƘŜ ΨŦƻǊƳŀƭƛǎǘƛŎΩ 

ǇǊƻŎŜŘǳǊŜ Ǌƛǎƪǎ ŘƛǎǊŜƎŀǊŘƛƴƎ ǘƘŜ ŀǎȅƭǳƳ ǎŜŜƪŜǊǎΩ ƛƴŘƛǾƛŘǳŀƭ ǎƛǘǳŀǘƛƻƴǎ όŜΦƎΦ ǎǘŀǘŜ ƻŦ ƘŜŀƭǘƘύΦ ¢ƘŜ ǎȅǎǘŜƳ 

has two inherent weaknesses: first, the entire Common European Asylum System, builds on the 

assumption that all Member States have asylum procedures that ς as a minimum requirement ς respect 

human rights and the principle of non-refoulement (Cf. Regulation (EU) No 604/2013, recital 3). Reports 

from a number of international (including CoE) bodies and NGOs published in recent years, evidenced, 

however, that it was no longer legitimate to uphold this assumption.98 {ŜŎƻƴŘΣ ǘƘŜ ΨŦƛǊǎǘ ŜƴǘǊȅΩ-criterion 
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 Please note that contrary to the mandatory state reporting procedure, the acceptance of the collective complaint procedure 
is optional for Contracting Parties (cf. Par IV Article D ESC of the revised ESC). As of November 2014 only 12 EU Member States 
(Belgium, Croatia, Cyprus, Czech Republic, Finland, France, Greece, Ireland, Italy, the Netherlands, Portugal, Sweden) are parties 
to the Additional Protocol to the European Social Charter Providing for a System of Collective Complaints (cf. 
http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=158&CM=&DF=&CL=ENG accessed 26 November 2014) 
93

 Regulation (EU) No 604/2013 entered into force on 19 July 2013. Some of the case law anaylsed here is, however, still based 
on Council Regulation (EC) No 343/2003. 
94

 Lƴ ¦ƴƛƻƴ ƭŜƎŀƭ ǘŜǊƳƛƴƻƭƻƎȅ ΨƛƴǘŜǊƴŀǘƛƻƴŀƭ ǇǊƻǘŜŎǘƛƻƴΩ ŀǇǇƭƛŜǎ ǘƻ ōƻǘƘ ŀǎȅƭǳƳ ŀƴŘ ǎǳōǎƛŘƛŀǊȅ protection. 
95

 The case of unaccompanied minors can be seen as a positive example, where an initial gap in the Dublin II Regulation has 
been filled by ways of jurisprudential interpretation (MA and Others v Secretary of State for the Home Department, 2013), 
ǿƘƛŎƘ Ƙŀǎ ǎǳōǎŜǉǳŜƴǘƭȅ ƭŜŘ ǘƻ ŀ ŎƭŀǊƛŦƛŎŀǘƛƻƴ όƛƴ ǘƘŜ ǎŜƴǎŜ ƻŦ ǘƘŜ 9/WΩǎ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴύ ōȅ ǘƘŜ ǊŜŎŀǎǘ 5ǳōƭƛƴ wŜƎǳƭŀǘƛƻƴΦ 
96

 The Eurodac Regulation establishes a central EU asylum fingerprint database: each Member State has to take the fingerprints 
of every applicant for asylum of at least 14 years of age promptly and has to transmit the data to the Central Unit. The 
Regulation was adopted specifically to assist in determining the Member State responsible for examining an application for 
asylum according to ǘƘŜ Ψ5ǳōƭƛƴ ǎȅǎǘŜƳΩ όŎŦΦ 9ǳǊƻŘŀŎ Regulation Article 1; 4). 
97 

The ECJ has underlined in its case law (cf. H. I. D. and B. A. v Refugee Applications Commissioner and Others, 2013) the 
ΨƛƳǇƻǊǘŀƴŎŜ ƻŦ ŜȄǇŜŘƛŜƴŎȅ ƛƴ ǇǊƻŎŜǎǎƛƴƎ ŀǎȅƭǳƳ ŀǇǇƭƛŎŀǘƛƻƴǎΩ όŎŦΦ ǇŀǊŀΦ с0 of the judgment). 
98

 The judgement in the M.S.S. case provides a comprehensive collection of the most important reports concerning Greece until 
2011. For a more recent description of the situation (also in other countries) see e.g. European Committee for the Prevention of 
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puts the burden of dealing with the bulk of applications for international protection on the Member 

States with external borders, in particular the Mediterranean countries. Their frequently poor reception 

and asylum systems have proven to be incapable of dealing with the large number of incoming asylum-

seekers, leading to a disrespect of asylum-ǎŜŜƪŜǊǎΩ ōŀǎƛŎ ǊƛƎƘǘǎΣ ŀǎ ǊŜŎƻƎƴƛǎŜŘ ōȅ ŀ ƴǳƳōŜǊ ƻŦ 

judgements of European courts. 

In a landmark judgment, M.S.S. v. Belgium and Greece, the ECtHR found such severe deficiencies in the 

Greek asylum system that they amounted to violations of Article 3 ECHR, the prohibition of torture and 

inhuman or degrading treatment or punishment. It noted that the systematic placement of asylum-

seekers in detention was a widespread practice in Greece and that the circumstances under which the 

applicant in the case at issue was held in detention constituted degrading treatment. In addition the 

remarked that after being transferred back from Belgium, the applicant was practically left to live on the 

streets with no assistance by the Greek authorities. He thus had no food and no access to sanitary 

facilities and lived in constant fear of being attacked and robbed ς a situation in which many asylum-

seekers in Greece appear to find themselves, as the ECtHR noted (M.S.S. v. Belgium and Greece, 2011, 

paras. 226-234; 238; 255). It therefore also found a violation of Article 3 ECHR with regard to the 

ŀǇǇƭƛŎŀƴǘΩǎ ƭƛǾƛƴƎ ŎƻƴŘƛǘƛƻƴǎ ƛƴ DǊŜŜŎŜΦ99 ¢ƘŜ 9/ǘIwΩǎ ƻǿƴ ŎŀǎŜƭƻŀŘ ŀƭǎƻ ǊŜŦƭŜŎǘŜŘ ǘƘŜ ǎŜǾŜǊŜ ŘŜŦƛŎƛŜƴŎƛŜǎ 

in the Greek asylum system: according to Clayton, the ECtHR had, at the time of M.S.SΦΩǎ application, 

more than 960 cases before it relating to the Dublin (II) Regulation, many of them concerning Greece 

(Clayton, 2011, p. 760). The recent case AL.K. v. Greece, which takes the M.S.S. judgment as a point of 

reference, shows that while there have been some improvements, the detention of and living conditions 

for asylum-seekers in Greece remain problematic. In its reasoning in this case, the ECtHR pointed to the 

very core of the problem, lying in the malfunctioning of the Greek asylum system, where applications or 

appeals proceeded very slowly and made it difficult for asylum seekers to follow their cases. Referring to 

ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƭƛǾƛƴƎ ŎƻƴŘƛǘƛƻƴǎΣ ƛǘ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ Ψƻƴƭȅ ŀ ŎŀǊŜŦǳƭ ŜȄŀƳƛƴŀǘƛƻƴ ƻŦ ǘƘŜ ŀǎȅƭǳƳ ŀǇǇƭƛŎŀǘƛƻƴ 

could ƘŀǾŜ ŜƴŘŜŘ ǘƘŜ ǎƛǘǳŀǘƛƻƴ ƛƴ ǿƘƛŎƘ ǘƘŜ ŀǇǇƭƛŎŀƴǘ ŦƻǳƴŘ ƘƛƳǎŜƭŦΩ όAL.K. v. Greece, 2014, para. 61).100 

The ECtHR thus suggested that if Greece improved its asylum system it would automatically reduce the 

number of persons dependent on its assistance, as applicants would receive a quicker decision about 

their status. 

Severe deficiencies in the handling of asylum applications, including long procedures and the long 

detention of asylum seekers in poor conditions are, however, not limited to Greece. The ECtHR has also 

found violations of Articles 3 and 5 ECHR, linked to a malfunctioning of the respective asylum systems, in 

a number of other cases in recent years,101 even if the number of cases suggests that these deficiencies 

                                                                                                                                                                                           
Torture and Inhuman or Degrading Treatment or Punishment (2012), Amnesty International (2012), Report of the Special 
Rapporteur on the human rights of migrants, François Crépeau (2013). 
99

 The violation of Article 3 by Greece because of the applicants living conditions is discussed in more detail below (cf. section 
III.B.2). 
100

 At the time of writing, this judgement was only available in French. The tǊŀƴǎƭŀǘƛƻƴ ƛǎ ǘƘŜ ŀǳǘƘƻǊΩǎ ƻǿƴΦ ¢ƘŜ ƻǊƛƎƛƴŀƭ ǉǳƻǘŜ 
reads as: ΨώΦΦΦϐ ƭŀ /ƻǳǊ ŜǎǘƛƳŜ Ŝƴ ƭΩƻŎŎǳǊǊŜƴŎŜ ǉǳŜ ǎŜǳƭ ǳƴ ŜȄŀƳŜƴ ŘƛƭƛƎŜƴǘ ŘŜ ƭŀ ŘŜƳŀƴŘŜ ŘΩŀǎƛƭŜ Řǳ ǊŜǉǳŞǊŀƴǘ ŀǳǊŀƛǘ Ǉǳ ƳŜǘǘǊŜ 
ǳƴ ǘŜǊƳŜ Ł ƭŀ ǎƛǘǳŀǘƛƻƴ Řŀƴǎ ƭŀǉǳŜƭƭŜ ƛƭ ǎΩŜǎǘ ǘǊƻǳǾŞ ς et se trouve encore probablement ς ŘŜǇǳƛǎ ƭŜ мс Ƴŀƛ нлммΦΩ  
101

 See e.g. Suso Musa v. Malta (2013) 42337/12 (European Court of Human Rights) and Aden Ahmed v. Malta (2013) 55352/12 
or the recent Grand Chamber judgment in the case Tarakhel v. Switzerland described below.  
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might not be as systemic as in Greece.102 The dysfunction of the asylum system in some Member States 

has serious repercussions on the common European asylum system as a whole, as other Member States 

cannot rely on the presumption that persons transferred can expect a fair asylum procedure in these 

countries.  

Already in an admissibility decision taken in 2000, the ECtHR reminded EU Member States that any 

international agreement that they make does not absolve them from their responsibilities under the 

ECHR. Even though it did not conclude on a violation in the case at issue, it underlined that the United 

Kingdom could not automatically rely on the procedures established by the (then) Dublin Convention, 

but had to examine in each case if the expulsion of an asylum-seeker to another Member State would 

violate the ECHR (T.l. v. United Kingdom, 2000). This approach follows the logic of an international 

human rights treaty but is contradictory to the principle of mutual trust in EU law on which also the 

Ψ5ǳōƭƛƴ ǎȅǎǘŜƳΩ ƛǎ ōǳƛƭǘ. The ECtHR, nevertheless, confirmed this approach in the later decision K.R.S. v. 

the United Kingdom, althoughς based on the available information at that time ς it did not find a 

violation due to the transfer of the applicant to Greece (K.R.S. v. the United Kingdom, 2008). In 2011 

however, the ECtHR ruled in the M.S.S. judgment that Belgium had violated its obligations under Article 

3 ECHR by transferring the applicant to Greece. It argued that since the adoption of the K.R.S. 

judgement, numerous reports about the dramatic deterioration of the conditions for asylum-seekers 

and the de facto collapse of the asylum system in Greece had been published. The Belgian authorities 

must have therefore been aware of the general situation for asylum-seekers in Greece. By transferring 

the applicant to Greece, both knowing that he had no guarantee that his asylum application would be 

duly examined and that he would be exposed to detention and living conditions that amounted to 

degrading treatment, Belgium thus violated the non-refoulement principle of Article 3 ECHR (M.S.S. v. 

Belgium and Greece, 2011, paras. 344-358; 366-367). In addition, the ECtHR also found a violation of 

Article 13, in conjunction with Article 3, as the applicant had no effective remedy against the expulsion 

order (M.S.S. v. Belgium and Greece, 2011, paras. 385-597). 

hƴƭȅ ŀ ŎƻǳǇƭŜ ƻŦ ƳƻƴǘƘǎ ŀŦǘŜǊ ǘƘŜ DǊŀƴŘ /ƘŀƳōŜǊΩǎ ǊǳƭƛƴƎ ƛƴ ǘƘŜ M.S.S. case, the ECJ also stated, in the 

preliminary ruling on two joined cases, that Member States could not rely on a conclusive but only on a 

rebuttable ǇǊŜǎǳƳǇǘƛƻƴ ǘƘŀǘ ǘƘŜ aŜƳōŜǊ {ǘŀǘŜ ǊŜǎǇƻƴǎƛōƭŜ ŀŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ Ψ5ǳōƭƛƴ wŜƎǳƭŀǘƛƻƴΩ 

observed the fundamental rights guaranteed by Union law. If a Member State must be aware of 

systemic deficiencies of the asylum procedure and the reception arrangements in another Member 

State, a transfer could amount to inhuman or degrading treatment, violating Article 4 of the Charter 

(which is identical to Article 3 ECHR) (N. S. (C-411/10) v Secretary of State for the Home Department and 

M. E. and Others (C-493/10) v Refugee Applications Commissioner and Minister for Justice, Equality and 

Law Reform, 2011, para. 123). 

In the recently decided case, Tarakhel v. Switzerland, the Grand Chamber of the ECtHR reaffirmed the 

/ƻƴǘǊŀŎǘƛƴƎ tŀǊǘƛŜǎΩ ƻōƭƛƎŀǘƛƻƴ ǘƻ ŎŀǊŜŦǳƭƭȅ ŜȄŀƳƛƴŜ ƛƴ ŜŀŎƘ ŎŀǎŜ ǿƘŜǘƘŜǊ ŀ ǘǊŀƴǎŦŜǊ ǘƻ ŀƴƻǘƘŜǊ ŎƻǳƴǘǊȅ 
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 ¢ƘŜ 9/ǘIwΩǎ DǊŀƴŘ /ƘŀƳōŜǊ ŀƭǎƻ ƴƻǘŜŘ in its judgment in the case Tarakhel v. Switzerland wiǘƘ ǊŜƎŀǊŘ ǘƻ Lǘŀƭȅ ΨώΦΦΦϐ although 
that situation is not comparable to the situation in Greece which the Court examined in M.S.S., ώΦΦΦϐΩ όŎŦΦ ǇŀǊŀƎǊŀǇƘ мнлύΦ  
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would constitute a violation of Article 3 ECHR. This is particularly significant as the ECtHR had previously 

denied the existence of systemic failures concerning the treatment of asylum-seekers in Italy.103 In the 

case at issue, the ECtHR considered, however, that in view of the current reception arrangements for 

asylum-seekers in Italy, transferring the applicants (an Afghan couple and their six children) to Italy, 

without having first obtained individual guarantees from the Italian authorities, would violate Article 3. 

Such individual guarantees needed to include assurances that the applicants would be taken care of in a 

manner adapted to the age of the children and that the family could stay together (Tarakhel v. 

Switzerland, 2014, para. 122).104 States can therefore not rely on an abstract assumption or general 

assurance that human rights will be respected by another Member State; nor can they rely on previous 

case law that did not find systemic deficiencies of the asylum system in the state concerned. As every 

ǇŜǊǎƻƴΩǎ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ƳƛƎƘǘ ōŜ ŘƛŦŦŜǊŜƴǘΣ ŀƴŘ ǘƘŜ ŎƻƴŘƛǘƛƻƴǎ ŦƻǊ ŀǎȅƭǳƳ-seekers in other Member 

States might have changed, each case has to be examined on an individual basis. This precludes 

standardised procedures, which leave no room for individual enquiries.  

!ǎ ǿŜ ƘŀǾŜ ŀƭǊŜŀŘȅ ǎŜŜƴ ŀōƻǾŜΣ ǘƘŜ 9/ǘIwΩǎ ƧǳǊƛǎǇǊǳŘŜƴŎŜ ƛƴ Tarakhel contradicts, however, the 

principle of mutual trust in the legal, administrative and judicial systems of other Member States, which 

ƛǎ ƴƻǘ ƻƴƭȅ ǘƘŜ Ƴŀƛƴ ōŀǎƛǎ ƻŦ ǘƘŜ Ψ5ǳōƭƛƴ ǎȅǎǘŜƳΩ ōǳǘ ŀƭǎƻ ŀ ŎƻǊƴŜǊǎǘƻƴŜ ƻŦ 9¦ ƭŀǿ ŀǎ ǎǳŎƘΦ ²ƘƛƭŜ ƛƴ 

M.S.S. v Belgium and Greece the ECtHR found a violation by Belgium on the basis that the authorities 

must have known that the asylum system in Greece was deficient (an argument the ECJ followed in N. S. 

and M. E. and Others, see above), Tarakhel goes a step further. The ECtHR does not assume that the 

Swiss authorities must have known that Italy was unable to provide adequate protection for asylum-

seeking families but they would have needed to examine if adequate protection would be provided in 

the concrete case of the applicants. !ǊƎǳŀōƭȅ ǘƘƛǎ ƳŜŀƴǎ ŀ ΨǊŜǾŜǊǎŀƭ ƻŦ ŀǎǎǳƳǇǘƛƻƴΩ ŦƻǊ ǘƘŜ ŀǳǘƘƻǊƛǘƛŜǎΥ 

ŦǊƻƳ ΨōƭƛƴŘΩ ǘǊǳǎǘ ǘƻ ŀ ΨǇŜƭƛƳƛƴŀǊȅ ƳƛǎǘǊǳǎǘΩ ƛƴ ǘƘŜ ŀǎȅƭǳƳ ǎȅǎǘŜƳǎ ƻŦ ƻǘƘŜǊ aŜƳōŜǊ {ǘŀǘŜǎΦ  

In response to thŜ 9/ǘIwΩǎ ŀƴŘ 9/WΩǎ jurisprudence, the recast Dublin Regulation provides for a 

subsidiary competence if the transfer to a Member State originally designated as responsible is 

ƛƳǇƻǎǎƛōƭŜ ŘǳŜ ǘƻ Ψǎǳōǎǘŀƴǘƛŀƭ ƎǊƻǳƴŘǎ ŦƻǊ ōŜƭƛŜǾƛƴƎ ǘƘŀǘ ǘƘŜǊŜ ŀǊŜ ǎȅǎǘŜƳƛŎ Ŧƭŀǿǎ ƛƴ ǘƘŜ ŀǎȅƭǳƳ 

procedure and in the reception conditions for applicants in that Member State, resulting in a risk of 

inhuman or degrading treatment within the meaning of Article 4 of the Charter of Fundamental Rights 

ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΩ ό5ǳōƭƛƴ LLL wŜƎǳƭŀǘƛƻƴΣ нлмпΣ !ǊǘƛŎƭŜ о όнύύΦ IƻǿŜǾŜǊΣ ǘƘŜ ǊŜŎŀǎǘ wŜƎǳƭŀǘƛƻƴ ŘƻŜǎ 

not include a mandatory procedure to examine the situation the person concerned can expect in the 

ΨaŜƳōŜǊ {ǘŀǘŜ ǊŜǎǇƻƴǎƛōƭŜΩ ǘƻ ǿƘƛŎƘ ƘŜκǎƘŜ ǎƘƻǳƭŘ ōŜ ǘǊŀƴǎŦŜǊǊŜŘΦ  

In acknowledging the serious problems a large influx of asylum seekers can cause for the asylum systems 

ƻŦ aŜƳōŜǊ {ǘŀǘŜǎΣ ǘƘŜ ǊŜŎŀǎǘ 5ǳōƭƛƴ wŜƎǳƭŀǘƛƻƴ ŀƭǎƻ ǇǊƻǾƛŘŜǎ ŦƻǊ ŀƴ ΨŜŀǊƭȅ ǿŀǊƴƛƴƎ ƳŜŎƘŀƴƛǎƳΩ ǿƛǘƘ ŀ 

central role for the new European Asylum Support Office (EASO), headquartered in Malta.105 It should 

                                                           
103

 Cf. e.g. Halimi v. Austria and Italy (2012), Abubeker v. Austria and Italy (2013), Samsam Mohammed Hussein and others v. 
the Netherlands and Italy (2013).  
104

 The ECtHR referred, among others, to Article 6 of the Dublin III Regulation, which states that ΨώǘϐƘŜ ōŜǎǘ ƛƴǘŜǊŜǎǘǎ ƻŦ ǘƘŜ ŎƘƛƭŘ 
shall be a primary consideration for Member States with respecǘ ǘƻ ŀƭƭ ǇǊƻŎŜŘǳǊŜǎ ǇǊƻǾƛŘŜŘ ŦƻǊ ƛƴ ǘƘƛǎ wŜƎǳƭŀǘƛƻƴΦΩ (Tarakhel v. 
Switzerland, 2014, para. 35). 
105

 The agency was established by Regulation (EU) 439/2010 of the European Parliament and the Council. 
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alert the EU if there is a concern that the functioniƴƎ ƻŦ ǘƘŜ Ψ5ǳōƭƛƴ ǎȅǎǘŜƳΩ ƛǎ ΨƧŜƻǇŀǊŘƛǎŜŘ ŀǎ ŀ ǊŜǎǳƭǘ ƻŦ 

ǇŀǊǘƛŎǳƭŀǊ ǇǊŜǎǎǳǊŜ ƻƴΣ ŀƴŘκƻǊ ŘŜŦƛŎƛŜƴŎƛŜǎ ƛƴΣ ǘƘŜ ŀǎȅƭǳƳ ǎȅǎǘŜƳǎ ƻŦ ƻƴŜ ƻǊ ƳƻǊŜ aŜƳōŜǊ {ǘŀǘŜǎΩ 

(Dublin III Regulation, 2013, Article 33). However, this provision ƻƴƭȅ ŦƻǊŜǎŜŜǎ ΨǎƻŦǘΩ ƳŜŀǎǳǊŜǎ ǘƻ ōŜ 

ǳƴŘŜǊǘŀƪŜƴ ŀǎ ŀ ŎƻƴǎŜǉǳŜƴŎŜ ƻŦ ǎǳŎƘ ΨŜŀǊƭȅ ǿŀǊƴƛƴƎǎΩΣ ǎǳŎƘ ŀǎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ōȅ ǘƘŜ 9/ ŀƴŘ 9!{h ǘƻ 

ǘƘŜ aŜƳōŜǊ {ǘŀǘŜ ŎƻƴŎŜǊƴŜŘΣ ǿƘƛŎƘ ŎƻǳƭŘ ƭŜŀŘ ǘƻ ŀ ΨǇǊŜǾŜƴǘŀǘƛǾŜ ŀŎǘƛƻƴ ǇƭŀƴΩΦ106 In response to 

increasing numbers of persons seeking protection in Europe in early 2015 and the loss of hundreds of 

lives of those who tried to reach Europe on dangerous routes via the Mediterranean, the European 

/ƻƳƳƛǎǎƛƻƴ ƛǎǎǳŜŘ ŀ Ψ9ǳǊƻǇŜŀƴ !ƎŜƴŘŀ ŦƻǊ aƛƎǊŀǘƛƻƴΩ ƛƴ aŀȅ нлмрΦ Lƴ ǘƘƛǎ ŘƻŎǳƳŜƴǘΣ ǘƘŜ 9/ ǎǳƎƎŜǎǘŜŘΣ 

among others, a temporary distribution scheme to relieve local reception and processing facilities. 

.ŀǎŜŘ ƻƴ ŀ ΨǊŜŘƛǎǘǊƛōǳǘƛƻƴ ƪŜȅΩ which takes into account criteria such as GDP, size of population, 

unemployment rate and past numbers of asylum seekers and of resettled refugees, persons in need of 

protection should be (re-ύŘƛǎǘǊƛōǳǘŜŘ ŀƳƻƴƎ aŜƳōŜǊ {ǘŀǘŜǎ ǘƻ ŜƴǎǳǊŜ ŀ ΨŦŀƛǊ ŀƴŘ ōŀƭŀƴŎŜŘ ǇŀǊǘƛŎƛǇŀǘƛƻƴΩ 

(European Commission, 2015, p. 4). However, at the time of writing, the Council could only agree on the 

Ǝƻŀƭ ƻŦ ŀ ΨǘŜƳǇƻǊŀǊȅ ŀƴŘ exceptional relocation over two years from the frontline Member States Italy 

ŀƴŘ DǊŜŜŎŜ ǘƻ ƻǘƘŜǊ aŜƳōŜǊ {ǘŀǘŜǎ ƻŦ плΦллл ǇŜǊǎƻƴǎ ƛƴ ŎƭŜŀǊ ƴŜŜŘ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ǇǊƻǘŜŎǘƛƻƴΩ ōǳǘ 

could not agree a concrete redistribution key (Council of the European Union, 2015). Furthermore, the 

/ƻǳƴŎƛƭ Ƙŀǎ ǎǘǊŜǎǎŜŘ ǘƘŜ ŜȄŎŜǇǘƛƻƴŀƭƛǘȅ ƻŦ ǎǳŎƘ ŀ ƳŜŀǎǳǊŜ ǿƘƛƭŜ ǘƘŜ Ψ!ƎŜƴŘŀ ŦƻǊ aƛƎǊŀǘƛƻƴΩ ǳƴŘŜǊƭƛƴŜŘ 

ǘƘŀǘ ǘƘŜ 9¦ ΨƴŜŜŘώŜŘϐ ŀ ǇŜǊƳŀƴŜƴǘ ǎȅǎǘŜƳ ŦƻǊ ǎƘŀǊƛƴƎ ǘƘŜ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ŦƻǊ ƭŀǊƎŜ ƴǳƳōŜǊǎ ƻŦ ǊŜŦǳƎŜŜǎ 

and asylum seekers among MembŜǊ {ǘŀǘŜǎΩ ό9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴΣ нлмрΣ ǇΦ пύΦ ²ƘƛƭŜ ǿŜ Ŏŀƴ ǎŜŜ ǘƘŜ 

9¦Ωǎ ƛƴǎǘƛǘǳǘƛƻƴǎ ŜŦŦƻǊǘǎ ǘƻ ǊŜƳƛƴŘ aŜƳōŜǊ {ǘŀǘŜǎ ƻŦ ǘƘŜƛǊ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ŀƴŘ ŎƻƳƳǳƴƛǘȅ ƻōƭƛƎŀǘƛƻƴǎΣ ŀƴŘ 

to support them in improving their asylum systems, the central weakness of the common asylum system 

thus remains unchanged for the time being. The unequal sharing of responsibilities puts considerable 

pressure on the reception and asylum systems of the Member States with external borders, bearing a 

high risk of violating basic rights of those persons looking for protection in Europe.  

2. Access to basic services for asylum seekers and migrants, in particular 

migrant children  

Access to basic services such as housing, healthcare, education and livelihood support is often difficult 

for migrants107 and asylum seekers present on the territory of Member States. While the Reception 

(Conditions) Directive (2003/9/EC) establishes minimum standards for the access to certain services for 

asylum seekers (e.g. education, vocational training, healthcare), case law shows that asylum seekers 

often face difficulties in accessing these services. Unaccompanied minors are in a particularly difficult 

situation as they might be more dependent on certain services (especially education and vocational 

training) but might need assistance from legal representatives to know about their rights and how to 

access them. Irregular migrants are frequently in an even more vulnerable position, as national laws 

                                                           
106

 In its initial proposal for the recast Dublin wŜƎǳƭŀǘƛƻƴΣ ǘƘŜ 9/ ƘŀŘ ǎǳƎƎŜǎǘŜŘ ǘƻ ƛƴǘǊƻŘǳŎŜ ǘƘŜ Ǉƻǎǎƛōƛƭƛǘȅ ƻŦ ŀ ΨǘŜƳǇƻǊŀǊȅ 
ǎǳǎǇŜƴǎƛƻƴ ƻŦ 5ǳōƭƛƴ ǘǊŀƴǎŦŜǊǎΩ ƛƴ ŀ ΨǇŀǊǘƛŎǳƭŀǊƭȅ ǳǊƎŜƴǘ ǎƛǘǳŀǘƛƻƴ ǿƘƛŎƘ ǇƭŀŎŜǎ ŀƴ ŜȄŎŜǇǘƛƻƴŀƭƭȅ ƘŜŀǾȅ ōǳǊŘŜƴΩ ƻƴ ŀ aŜƳōŜǊ 
{ǘŀǘŜΩǎ ǊŜŎŜǇǘƛƻƴ ŎŀǇŀŎƛǘƛŜǎ ό/ƻƳƳƛǎǎƛƻƴ ƻŦ ǘƘŜ 9ǳǊƻǇŜan Communities, 2008, Section VII) but this proposal did not find its way 
into the final Regulation. 
107

 This section only includes case law concerning third country nationals (i.e. not EU citizens exercising their right to freedom of 
movement) and excludes ǘƘƻǎŜ ǿƘƻ ǉǳŀƭƛŦȅ ŀǎ ΨƭƻƴƎ-ǘŜǊƳ ǊŜǎƛŘŜƴǘǎΩ ƛƴ ǘƘŜ ǎŜƴǎŜ ƻŦ 5ƛǊŜŎǘƛǾŜ нллоκмлфκ9/Φ On the different 
ǇǊƻǘŜŎǘƛƻƴ ƭŜǾŜƭǎ ŦƻǊ ΨƭƻƴƎ-ǘŜǊƳ ǊŜǎƛŘŜƴǘǎΩ ǎŜŜ ōŜƭƻǿ ǎŜŎǘƛƻƴ LLLΦ/ΦнΦōΦ 
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considerably limit their access to basic services and even where access is provided they might be 

hesitant to make use of services out of fear of being detected by the authorities.108 While the ECtHR 

acknowledged in the case Ponomaryovi v. Bulgaria that states could legitimately curtail irregular 

ƳƛƎǊŀƴǘǎΩ ŀŎŎŜǎǎ ǘƻ ǇǳōƭƛŎ ǎŜǊǾƛŎŜs (Ponomaryovi v. Bulgaria, 2011, para. 54), it also recognised, in its 

ŎŀǎŜ ƭŀǿ όƛƴŎƭǳŘƛƴƎ ƛƴ ǘƘŜ ŎŀǎŜ ŀǘ ƛǎǎǳŜύΣ ǘƘŀǘ ŀƴ ƛƴŘƛǾƛŘǳŀƭΩǎ ƛƴǘŜǊŜǎǘ ƛƴ ƘŀǾƛƴƎ ŀŎŎŜǎǎ ǘƻ ŀ ŎŜǊǘŀƛƴ ǊƛƎƘǘ ƛƴ 

a particular situation could be attributed more weight.  

The following paragraphs will highlight the problems identified in case law, with the help of exemplary 

cases concerning access to housing, healthcare and education for asylum-seekers and (irregular) 

migrants. It will cover, however, only legal obstacles (i.e. if national laws exclude the access to basic 

services for certain groups of migrants or asylum-seekers) and does not deal with possible practical 

obstacles to access services, or cases were services are withheld for discriminatory reasons. 

a) Right to adequate housing  

Regarding the access to adequate housing, both the ECJ and the ECtHR, as well as the ECSR, have heard 

cases during the last years which have made obvious the obstacles of asylum seekers and (in particular, 

irregular) migrants in accessing this right and have clarified the minimum standards that Member States 

have to fulfil. The Reception Conditions Directive provides that Member States have to provide 

minimum livelihood subsistence to asylum-seekers as long as they are allowed to remain on the territory 

(Article 3 (1)). The ECJ has clarified that this means that Member States have to provide either in-kind 

support or financial allowances or vouchers to asylum seekers from the moment the application for 

asylum is filed (Federaal agentschap voor de opvang van asielzoekers v Selver Saciri and others, 2014). 

When it intends to transfer the person concerned to another Member State, according to the Dublin 

Regulation, it has to provide such support until the person is effectively transferred (Cimade et Groupe 

ŘΩƛƴŦƻǊƳŀǘƛƻƴ Ŝǘ ŘŜ ǎƻǳǘƛŜƴ ŘŜǎ ƛƳƳƛƎǊŞǎ όDL{¢Lύ Ǿ aƛƴƛǎǘǊŜ ŘŜ ƭΩLƴǘŞǊƛŜǳǊΣ ŘŜ ƭΩhǳǘǊŜ-mer, des Collectivités 

ǘŜǊǊƛǘƻǊƛŀƭŜǎ Ŝǘ ŘŜ ƭΩLƳƳƛƎǊŀǘƛƻƴ, 2012). If a Member State opts to provide financial allowances instead of 

in-kind support, these have to meet the standards foreseen by the Reception Conditions Directive, in 

ǇŀǊǘƛŎǳƭŀǊ Ψŀ ǎǘŀƴŘŀǊŘ ƻŦ ƭƛǾƛƴƎ ŀŘŜǉǳŀǘŜ ŦƻǊ ǘƘŜ ƘŜŀƭǘƘ ƻŦ ŀǇǇƭƛŎŀƴǘǎ ŀƴŘ ŎŀǇŀōƭŜ ƻŦ ŜƴǎǳǊƛƴƎ ǘƘŜƛǊ 

ǎǳōǎƛǎǘŜƴŎŜΩ ό/ƻǳƴŎƛƭ 5ƛǊŜŎǘƛǾŜ нллоκфκ9/Σ !ǊǘƛŎƭŜ мо όнύύΦ ¢ƘŜ /ƻǳǊǘ ǎǘǊŜǎǎŜǎ ǘƘŀǘ ǘƘŜ ǘƻǘŀƭ ŀƳƻunt of the 

ŀƭƭƻǿŀƴŎŜǎ Ƙŀǎ ǘƻ ōŜ ΨǎǳŦŦƛŎƛŜƴǘ ǘƻ ŜƴǎǳǊŜ ŀ ŘƛƎƴƛŦƛŜŘ ǎǘŀƴŘŀǊŘ ƻŦ ƭƛǾƛƴƎ ŀƴŘ ŀŘŜǉǳŀǘŜ ŦƻǊ ǘƘŜ ƘŜŀƭǘƘ ƻŦ 

ŀǇǇƭƛŎŀƴǘǎ ŀƴŘ ŎŀǇŀōƭŜ ƻŦ ŜƴǎǳǊƛƴƎ ǘƘŜƛǊ ǎǳōǎƛǎǘŜƴŎŜΣ ŜƴŀōƭƛƴƎ ǘƘŜƳ ƛƴ ǇŀǊǘƛŎǳƭŀǊ ǘƻ ŦƛƴŘ ƘƻǳǎƛƴƎΩΦ ¢ƘŜ 

amount must also be sufficient to allow the housing of minor children together with their parents as the 

best interests of the child shall be a primary consideration of the implementation of the Reception 

Conditions Direction, according to its Article 18 (1).  

In the two cases at issue, the ECJ referred to Article 1 of the CFREU ς to which the Reception Conditions 

Directive itself also refers (Council Directive 2003/9/EC, recital 5) ς and argued that the respect and 

ǇǊƻǘŜŎǘƛƻƴ ƻŦ ƘǳƳŀƴ ŘƛƎƴƛǘȅ ΨǇǊŜŎƭǳŘŜώŘϐ ǘƘŜ ŀǎȅƭǳƳ ǎŜŜƪŜǊ ŦǊƻƳ ōŜƛƴƎ ŘŜǇǊƛǾŜd ς even for a temporary 

ǇŜǊƛƻŘ ƻŦ ǘƛƳŜ ώΧϐ ς ƻŦ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ǘƘŜ ƳƛƴƛƳǳƳ ǎǘŀƴŘŀǊŘǎ ƭŀƛŘ Řƻǿƴ ōȅ ǘƘŀǘ ŘƛǊŜŎǘƛǾŜΩ όCimade et 

DǊƻǳǇŜ ŘΩƛƴŦƻǊƳŀǘƛƻƴ Ŝǘ ŘŜ ǎƻǳǘƛŜƴ ŘŜǎ ƛƳƳƛƎǊŞǎ όDL{¢Lύ Ǿ aƛƴƛǎǘǊŜ ŘŜ ƭΩLƴǘŞǊƛŜǳǊΣ ŘŜ ƭΩhǳǘǊŜ-mer, des 
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 For details on these issues see e.g. European Union Agency for Fundamental Rights (2011a); European Union Agency for 
Fundamental Rights (2011b) 
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Collectivités territoriaƭŜǎ Ŝǘ ŘŜ ƭΩLƳƳƛƎǊŀǘƛƻƴ, 2012, para. 56). This interpretation reinforces the 

5ƛǊŜŎǘƛǾŜΩǎ ŀƛƳ ǘƻ ƘŀǊƳƻƴƛǎŜ ǊŜŎŜǇǘƛƻƴ ǎǘŀƴŘŀǊŘǎ ǿƘƛƭŜ ƭŜŀǾƛƴƎ ƛǘ ǘƻ ǘƘŜ aŜƳōŜǊ {ǘŀǘŜǎΩ ŀǳǘƘƻǊƛǘƛŜǎ όƻǊ 

ultimately courts) to determine the necessary level of subsistence according to the housing situation in 

the state concerned. Only indirectly but not less importantly, it therefore underlined that these 

minimum standards are so important for human dignity that Member States have to fulfil them, 

notwithstanding any difficulties they may face in accommodating asylum seekers (as with Belgium in the 

Saciri case). In addition, the ECJ ŀƭǎƻ ǎǘŀǘŜŘ ǘƘŀǘΣ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ ΨōŜǎǘ ƛƴǘŜǊŜǎǘǎ ƻŦ ǘƘŜ ŎƘƛƭŘΩΣ 

family unity needs to be preserved during the asylum procedure. This interpretation suggests that a 

separation of minor children and parents would only be permissible if this separation were in the best 

interest of the child and that Member States could not invoke any other (possibly logistic) reasons. It 

therefore gives a very narrow ƳŜŀƴƛƴƎ ǘƻ ǘƘŜ ǊŜǎǇŜŎǘƛǾŜ ΨƛŦ ŀǇǇǊƻǇǊƛŀǘŜΩ ŀƴŘ Ψŀǎ ŦŀǊ ŀǎ ǇƻǎǎƛōƭŜΩ-clauses 

in the Reception Conditions Directive.109 

In a first decision concerning access to accommodation for irregular migrant children, the ECSR held in 

2009 that Article 31 (2) (prevention and reduction of homelessness) required States Parties to provide 

ŀŘŜǉǳŀǘŜ ǎƘŜƭǘŜǊ ŦƻǊ ŀǎ ƭƻƴƎ ŀǎ ŎƘƛƭŘǊŜƴ ǿŜǊŜ ǳƴŘŜǊ ǘƘŜƛǊ ƧǳǊƛǎŘƛŎǘƛƻƴ ŀǎ Ψώŀϐƴȅ ƻǘƘŜǊ ǎƻƭǳǘƛƻƴ ǿƻǳƭŘ Ǌǳƴ 

counter to the respect for their human dignity and would not take due account of the particularly 

ǾǳƭƴŜǊŀōƭŜ ǎƛǘǳŀǘƛƻƴ ƻŦ ŎƘƛƭŘǊŜƴΩ όDefence for Children International (DCI) v. the Netherlands, 2009, para. 

64). Access to housing is, however, not only an important right in itself but is in many cases also 

essential to access further rights, including procedural rights in the asylum procedure, where authorities 

often require a permanent address. This close link was demonstrated in a case against Belgium by the 

same NGO, concerning the saturation of accommodation services for unaccompanied minors and 

irregular migrant families with minor children (who are also entitled to material assistance under Belgian 

law) (Defence for Children International (DCI) v. Belgium, 2012). The ECSR found that due to the lack of 

reception places, Belgium had failŜŘ ǘƻ ǘŀƪŜ ǘƘŜ ΨƴŜŎŜǎǎŀǊȅ ŀƴŘ ŀǇǇǊƻǇǊƛŀǘŜ ƳŜŀǎǳǊŜǎ ǘƻ ƎǳŀǊŀƴǘŜŜ ǘƘŜ 

minors in question the care and assistance they need[ed] and to protect them from negligence, violence 

ŀƴŘ ŜȄǇƭƻƛǘŀǘƛƻƴ ώΧϐΩ ǘƘŜǊŜōȅ ǾƛƻƭŀǘƛƴƎ !ǊǘƛŎƭŜ мт όмύ ƻŦ ǘƘŜ 9{/ όDefence for Children International (DCI) 

v. Belgium, нлмнΣ ǇŀǊŀΦ унύΦ ¢ƘŜ 9/{w ǘƘǳǎ ŦƻƭƭƻǿŜŘ ǘƘŜ ŎƻƳǇƭŀƛƴŀƴǘΩǎ ŀǊƎǳƳŜƴǘ ǘƘŀǘ ǘƘŜ ƭŀŎƪ ƻŦ 

ŀŎŎƻƳƳƻŘŀǘƛƻƴ ƘƛƴŘŜǊŜŘ ǘƘŜ ƳƛƴƻǊǎΩ ŜŦŦŜŎǘƛǾŜ ŀŎŎŜǎǎ ǘƻ ǘƘŜƛǊ ǊƛƎƘǘ ǘƻ ŀǇǇǊƻǇǊƛŀǘŜ ǎƻŎƛŀƭΣ ƭŜƎŀƭ ŀƴŘ 

economic protection. Furthermore, the incapacity to provide housing for a significant number of minors 

exposed those children to very serious physical and moral hazards, including trafficking, exploitation of 

begging and sexual exploitation. Therefore, it also found in this case a violation of Article 7 (10), the right 

of children and young persons to protection, in particular against physical and moral hazards.  

Prior to these cases, the ECtHR had ruled on the conditions under which the ECHR obliged Contracting 

Parties to provide housing assistance to asylum seekers present on their territory. In the case Müslim v. 

Turkey the Court stated that Article 8 did not oblige states to provide financial assistance to refugees to 
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 /ŦΦ !ǊǘƛŎƭŜ у όΨaŜƳōŜǊ {ǘŀǘŜǎ ǎƘŀƭƭ ǘŀƪŜ ŀǇǇǊƻǇǊƛŀǘŜ ƳŜŀǎǳǊŜǎ ǘƻ Ƴŀƛƴǘŀƛƴ ŀǎ ŦŀǊ ŀǎ ǇƻǎǎƛōƭŜ ŦŀƳƛƭȅ ǳƴƛǘȅ ŀǎ ǇǊŜǎŜƴǘ ǿƛǘƘƛƴ 
ǘƘŜƛǊ ǘŜǊǊƛǘƻǊȅΣ ƛŦ ŀǇǇƭƛŎŀƴǘǎ ŀǊŜ ǇǊƻǾƛŘŜŘ ǿƛǘƘ ƘƻǳǎƛƴƎ ōȅ ǘƘŜ aŜƳōŜǊ {ǘŀǘŜ ŎƻƴŎŜǊƴŜŘΦ ώΧϐΩ) and Article 14 (3) Reception 
Conditioƴǎ 5ƛǊŜŎǘƛǾŜ όΨaŜƳōŜǊ {ǘŀǘŜǎ ǎƘŀƭƭ ŜƴǎǳǊŜΣ ƛŦ ŀǇǇǊƻǇǊƛŀǘŜΣ ǘƘŀǘ ƳƛƴƻǊ ŎƘƛƭŘǊŜƴ ƻŦ ŀǇǇƭƛŎŀƴǘǎ ƻǊ ŀǇǇƭƛŎŀƴǘǎ ǿƘƻ ŀǊŜ 
ƳƛƴƻǊǎ ŀǊŜ ƭƻŘƎŜŘ ǿƛǘƘ ǘƘŜƛǊ ǇŀǊŜƴǘǎ ƻǊ ǿƛǘƘ ǘƘŜ ŀŘǳƭǘ ŦŀƳƛƭȅ ƳŜƳōŜǊ ǊŜǎǇƻƴǎƛōƭŜ ŦƻǊ ǘƘŜƳ ǿƘŜǘƘŜǊ ōȅ ƭŀǿ ƻǊ ōȅ ŎǳǎǘƻƳΦΩύ 
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allow them to maintain a certain standard of living.110 By further elaborating that the applicant in this 

case was not in such a state of necessity that his situation was no longer viable, but rather that his 

situation was comparable to less well-off citizens, it already indicated when states would be obliged to 

support asylum seekers. Indeed, the landmark M.S.S. ƧǳŘƎƳŜƴǘ ŦƻǳǊ ȅŜŀǊǎ ƭŀǘŜǊ ǊŜŎƻƎƴƛǎŜŘ ǘƘŀǘ ŀ ǎǘŀǘŜΩǎ 

ƛƴŘƛŦŦŜǊŜƴŎŜ ǘƻǿŀǊŘǎ ŀƴ ŀǎȅƭǳƳ ǎŜŜƪŜǊΩǎ ƭƛǾƛƴƎ ŎƻƴŘƛǘƛƻƴǎ ŎƻǳƭŘ ŀƳƻǳƴǘ ǘƻ ŀ Ǿƛƻƭŀǘƛƻƴ ƻŦ !ǊǘƛŎƭŜ о 9/Iw 

ƛƴ ǇŀǊǘƛŎǳƭŀǊƭȅ ǎŜǊƛƻǳǎ ŎŀǎŜǎΦ ¢ƘŜ ŀǳǘƘƻǊƛǘƛŜǎΩ ƛƴŀŎǘƛƻƴ ƛƴ ǘƘƛǎ case showed a lack of respect for his dignity, 

which amounted to humiliating treatment and ς combined with the prolonged uncertainty in which he 

had remained ς attained the level of severity required to fall within the scope of Article 3 (M.S.S. v. 

Belgium and Greece, 2011, para. 263).111 In comparing this case to the Müslim case, the ECtHR also 

referred to the Reception Conditions Directive and argued that the obligation to provide 

accommodation and decent material conditions to impoverished asylum-seekers had entered into 

positive law that had to be respected by the Greek authorities (M.S.S. v. Belgium and Greece, 2011, 

para. 250). This interpretation of state obligation became a reference point for both national 

jurisdictions and further cases before the ECtHR. Based on this judgement, the ECtHR ruled, for example, 

in the case Rahimi v. Greece that the applicant, as an unaccompanied minor in an irregular situation in 

an unknown country, undoubtedly belonged to the group of most vulnerable persons in society. The 

Contracting State thus had a particular duty to protect him and take care of him, arising from the 

positive obligations of Article 3 ECHR (Rahimi v. Greece, 2011, para. 87). By not providing the applicant 

(once released from immigration detention) with any accommodation, means of subsistence or 

protection against violence and exploitation, Greece therefore clearly violated its obligations under this 

article.  

The analysis of case law regarding the right to adequate housing conducted in the previous paragraphs 

shows that despite different legal bases, the ECJ, ECtHR and ECSR arrive at similar conclusions. In the 

absence of a provision recognising the right to housing or an adequate standard of living in the CFREU or 

other EU primary law, the ECJ uses the respect for human dignity as a baseline standard; Member States 

have to provide such support that allows the individuals to lead dignified lives. This is similar to the case 

law of the ECtHR, which has argued that particularly adverse living conditions constitute inhuman or 

degrading treatment, in the sense of Article 3 ECHR, and thus a violation of the positive aspect of this 

ǇǊƻǾƛǎƛƻƴΦ 9ǾŜƴ ǘƘƻǳƎƘ ǘƘŜ ŜȄǇƭƛŎƛǘ ƎǳŀǊŀƴǘŜŜ ƻŦ ŀ ΨǊƛƎƘǘ ǘƻ ƘƻǳǎƛƴƎΩ ōȅ ǘƘŜ 9{/ ǿƻǳƭŘ ŀǊƎǳŀōƭȅ ŀƭƭƻǿ ŦƻǊ 

a wider interpretation of ǘƘƛǎ ǊƛƎƘǘ ōȅ ǘƘŜ 9/{wΣ ǘƘŜ 9{/Ωǎ ƭƛƳƛǘŀǘƛƻƴ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ ƴƻƴ-citizens has led, 

in the cases analysed, to a very similar interpretation in substance. The ECSR has thus also portrayed the 

right to housing as an indispensable right for the fulfilment of other important rights, such as the social, 

legal and economic protection of minors. The case law regarding the right to adequate housing can thus 

be seen as an example which illustrates the indivisibility of civil and social rights ς even when a certain 

right is not explicitely guaranteed, its scope could be indirectly protected by another (civil) right. In this 

ǎŜƴǎŜ ǘƘŜ 9/WΩǎ ŀƴŘ 9/ǘIwΩǎ ƧǳŘƛŎƛŀƭ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ Ƙŀǎ ŦƛƭƭŜŘ ŀ ƎŀǇ ǘƘŀǘ ŜȄƛǎǘŜŘ ƛƴ ǘƘŜ /Cw9¦ ŀƴŘ 9/IwΦ 
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 In this case the ECtHR refers to an older case decided by the former European Commission of Human Rights, which already 
spelt out this principle (cf. Ulf Andersson and Monica Kullman v. Sweden no 11776/85). 
111

 For a more detailed analysis of the judgement, particularly also ǘƘŜ ŀǎǇŜŎǘ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƭƛǾƛƴƎ ŎƻƴŘƛǘƛƻƴǎ ƛƴ DǊŜŜŎŜΣ ǎŜŜ 
e.g. Clayton (2011).  
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However, judicial interpreation can only fill, to a limited extent, certain legislative gaps in individual 

cases, while it is the obligation of Member States/Contracting Parties to address systemic gaps in 

practice ς such as inadequate reception conditions for a high number of asylum-seekers. 

b) Access to healthcare  

With regard to the right to healthcare, the ECSR held, in the case FIDH v. France, that as a prerequisite 

for the preservation of human dignity, health care was such an essential right that the denial of medical 

assistance to foreign nationals was contrary to the ESC, even if the persons concerned were irregularly 

staying (International Federation of Human Rights Leagues v. France, 2004, paras. 31-32). In the case at 

issue however, it differentiated between the general right to social and medical assistance (Article 13) 

and the more far-reaching right of children and young persons to social, legal and economic protection, 

pursuant to Article 17. As the French health system covered treatment in case of emergencies and life-

threatening conditions of irregular migrants, and because certain further costs could be covered once an 

uninterrupted stay of more than three months can be proved, the ECSR decided that France did not 

violate Article 13. Regarding minors, it referred to the Convention on the Rights of the Child, which 

inspired Article 17 of the Revised ESC, and argued that this right provided a general right to care and 

assistance. Since medical assistance was only available to minors in case of emergency or after a certain 

period of time, French law violated the right of irregular migrant children to (health)care and assistance 

(International Federation of Human Rights Leagues v. France, 2004, paras. 36-37). 

In the cases Médecins du Monde v. France and DCI v. Belgium, the ECSR equally underlined the right of 

children to healthcare, even when they were irregularly staying. It stated that whenever ruling on 

situations where the interpretation of the ESC concerned the rights of a child, it considered itself bound 

by the pǊƛƴŎƛǇƭŜ ƻŦ ǘƘŜ ΨōŜǎǘ ƛƴǘŜǊŜǎǘ ƻŦ ǘƘŜ ŎƘƛƭŘΩ ǎǘŜƳƳƛƴƎ ŦǊƻƳ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ƻƴ ǘƘŜ wƛƎƘǘǎ ƻŦ ǘƘŜ 

Child (Médecins du Monde ς International v. France, 2012, para. 141). This principle requires states to 

take all necessary measures to make healthcare accessible for all children present on its territory and to 

address the specific health problems of disadvantaged children (Médecins du Monde ς International v. 

France, 2012, paras. 143-144).112 In DCI v. Belgium, the ECSR concluded that the lack of accommodation 

for unaccompanied minors or those staying irregularly with their families in Belgium forced many of 

them to live on the streets. This situation exposed them to increased threats to their health and physical 

integrity, whilst rendering their access to the health system very difficult (Defence for Children 

International (DCI) v. Belgium, 2012, para. 116-118). It therefore found a violation of Article 11 (1) and 

(3) of the ESC. Similarly to the FIDH case, it did, however, not find a violation of Article 13 (right to social 

and medical assistance) because of the existence of a form of medical assistance guaranteed by law 

όǿƘƛŎƘ ŜƴǘƛǘƭŜŘ ƳƛƎǊŀƴǘ ƳƛƴƻǊǎ ǘƻ ƳŜŘƛŎŀƭ ŀǎǎƛǎǘŀƴŎŜ ƻƴ ǘƘŜ ǎŀƳŜ ōŀǎƛǎ ŀǎ ǘƘŜ ŎƻǳƴǘǊȅΩǎ ƴŀǘƛƻƴŀƭǎύ ŀƴŘ 

due to a lack of evidence showing serious shortcomings of this system. Even though there might be 

many difficulties for the practical implementation of this urgent medical assistance, Belgium could not 

                                                           
112

 If children are by law entitled to (certain) healthcare measures but cannot access them in practice due to practical hurdles, 
the state equally fails to provide effective access for children.  
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be considered as having failed to take the necessary measures (Defence for Children International (DCI) 

v. Belgium, 2012, paras. 129-132).113 

The lack of cases concerning the access to healthcare of regularly staying third-country nationals and/or 

adult asylum-seekers before any of the three European bodies could be an indicator, however, that in 

these cases states provide at least some basic legal entitlements.114  

c) Right to education  

The right to education has a special status in the European human rights system, as all three major 

human rights instruments (ECHR, ESC, CFREU) guarantee this rights without any stated limitations. The 

ECtHR has confirmed this special position of the right to education in the case Timishev v. Russia, 

concerning the refusal of access to school for the children of a Chechen father who had lost his 

residence status in another Russian republic. The Court underlined that the right to education played 

such an important role in a democratic society that a restrictive interpretation would not be consistent 

with the aim and purpose of this right. Referring also to other international instruments, such as the 

International Covenant on Economic, Social and Cultural Rights or the Convention on the Rights of the 

Child, it thus ruled that without any doubt the right to education guaranteed access to primary 

education (Timishev v. Russia, 2005, para. 64). Similarly, in the case Ponomaryovi v. Bulgaria, the Court 

underlined that it regarded the education differently than other public services, not only because it is a 

right directly guaranteed by the Convention, but also because it served broader societal functions in 

democracies (Ponomaryovi v. Bulgaria, 2011, para. 55). In the case at issue, it also recognised that in the 

ΨƪƴƻǿƭŜŘƎŜ-ōŀǎŜŘΩ ǎƻŎƛŜǘƛŜǎ ƻŦ ǘƻŘŀȅΣ ƴƻǘ ƻƴƭȅ ǇǊƛƳŀǊȅ ŜŘǳŎŀǘƛƻƴ ōǳǘ ŀƭǎƻ ǎŜŎƻƴŘŀǊȅ ŜŘǳŎŀǘƛƻƴ ǇƭŀȅŜŘ 

ŀƴ ΨώΧϐ ŜǾŜǊ-increasing role in successful personal development and in the social and professional 

ƛƴǘŜƎǊŀǘƛƻƴ ƻŦ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭǎ ŎƻƴŎŜǊƴŜŘΩΦ ¦ƴŘŜǊ ǇŀǊǘƛŎǳƭŀǊ ŎƛǊŎǳƳǎǘŀƴŎŜǎ όƛƴ ǘƘŜ ŎŀǎŜ ŀǘ ƛǎǎǳŜΣ ǘƘŜ ǎǘŀǘŜ 

had no substantive objection to the applicants remaining in Bulgaria as they had arrived as children and 

were fluent in Bulgarian), Contracting Parties might thus be obliged to provide (free) secondary 

education to irregular migrants on an equal footing to its nationals (Ponomaryovi v. Bulgaria, 2011, 

paras. 57-64).115 

Similar to ǘƘŜ 9/ǘIwΩǎ ǊŜŀǎƻƴƛƴƎΣ ōǳǘ ƎƻƛƴƎ ōŜȅƻƴŘ ƛǘ ƛƴ ǎǳōǎǘŀƴŎŜΣ ǘƘŜ 9/{w ƘŜƭŘ ƛƴ ǘƘŜ ŎŀǎŜ Médecins 

du Monde v. France ǘƘŀǘ ŀŎŎŜǎǎ ǘƻ ŜŘǳŎŀǘƛƻƴ ǿŀǎ ǎƻ ΨώΦΦΦϐ ŎǊǳŎƛŀƭ ŦƻǊ ŜǾŜǊȅ ŎƘƛƭŘΩǎ ƭƛŦŜ ŀƴŘ ŘŜǾŜƭƻǇƳŜƴǘΩ 

that all children, whatever their status, enjoyed the right to free primary and secondary education, 

guaranteed by Article 17 (2) of the Revised ESC. That provision also required states parties to encourage 

regular attendance at schools, entailing that the educational system has to be accessible and effective in 

practice, particularly for disadvantaged children (which might require the state to take special measures 

for the profit of these children) (Médecins du Monde ς International v. France, 2012, paras. 128-132). 

                                                           
113

 On the practical difficulties to access social care and assistance due to the lack of accommodation, see above the paragraph 
on the right to housing.  
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 Through research via the databases of the two courts and the list of collective complaints of the ECSR no cases concerning 
the violation of the right to access to healthcare of these groups could be found (as of 16 December 2014).  
115

 The ECtHR did not specify whether Bulgaria could legitimately deprive all irregularly-residing aliens of educational benefits, 
such as free secondary education, but stressed that under the specific circumstances of the applicants there was no legitimate 
justification (violation of Article 14 taken in conjunction with Article 2 of Protocol No. 1). 
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3. 4ÈÅ Ȭ2ÅÔÕÒÎ $ÉÒÅÃÔÉÖÅȭ ɀ an example of interact ion between EU law and 

the legal systems of the Member States  

The return of persons who have been denied refugee status or who are irregularly residing in the EU to 

their countries of origin (or their former countries of residence) is a particularly human rights-sensitive 

action. While deportation in itself might constitute a violation of the non-refoulement principle (Article 3 

ECHR, Article 4 CFREU), it could also interfere with the right to private and family life. Lastly, also the 

return process could lŜŀŘ ǘƻ ŦǳǊǘƘŜǊ ƛƴǘŜǊŦŜǊŜƴŎŜǎ ǿƛǘƘ ŀ ǇŜǊǎƻƴΩǎ ƘǳƳŀƴ ǊƛƎƘǘ to liberty and security, 

especially if the person is held in detention pending deportation. The following analysis focuses on the 

ECJΩǎ ŎŀǎŜ ƭŀǿ ƻƴ ǘƘŜ wŜǘǳǊƴ 5ƛǊŜŎǘƛǾŜ όнллуύ ŀƴŘ ŀƛƳǎ ǘƻ ƛŘŜƴǘƛŦȅ ǘƘe main human rights gaps and 

challenges of the legal regime for returning irregularly staying third-country nationals. It also highlights 

the interactions between EU law and the legal system of the Member States in the application of these 

rules, in particular the positive and negative influences regarding the protection of human rights.  

The Return Directive was adopted in 2008, after a lengthy negotiation process, and can be seen as an 

example of how EU legislation has established a common legal basis for a whole area of migration 

control that was previously governed by very diverse national rules and practices. 116 Opinions on the 

Return Directive have been very critical in the European Parliament and among civil society 

representatives, but also internationally (Baldaccini, 2010, p. 135-136).117 This criticism focused not only 

ƻƴ ǘƘŜ ΨǎǇƛǊƛǘΩ ƻŦ ǘƘŜ ŘƛǊŜŎǘƛǾŜΣ ǿƘƛŎƘ ǊŜƛƴŦƻǊŎŜŘ ƳƛƎǊŀǘƛƻƴ ŎƻƴǘǊƻƭ ǇƻƭƛŎƛŜǎΣ ōǳǘ ŀƭǎƻ ƻƴ ǎƻƳŜ ǇŀǊǘƛŎǳƭŀǊ 

provisions concerning the detention of irregular migrants and re-entry bans. Although the Directive 

allows detention only for facilitating removal, and for the shortest time possible, the maximum period of 

detention which it established ς six months, which can be extended to 18 months in exceptional cases118 

ς was criticised as being excessive in relation to the individual right to liberty (Baldaccini, 2010, p. 130). 

In fact, the establishment of a maximum period beyond which detention cannot be justified in any case 

showed both progress (as national law in nine Member States did not lay down a maximum time limit 

for pre-removal detention before), as well as a deterioration (as the majority of periods established 

previously by national laws had been shorter).119  

!ǎ ƛǘǎ ǘƛǘƭŜ ƛƴŘƛŎŀǘŜǎΣ ǘƘŜ 5ƛǊŜŎǘƛǾŜΩǎ Ƴŀƛƴ ŀƛƳ ƛǎ ǘƻ ŜǎǘŀōƭƛǎƘ ŎƻƳƳƻƴ ǎǘŀƴdards and procedures for 

returning irregularly staying third-country nationals. Member States are therefore only allowed to 

ŘŜǇŀǊǘ ŦǊƻƳ ǘƘŜ 5ƛǊŜŎǘƛǾŜΩǎ ǊǳƭŜǎ ƛŦ ŜȄǇƭƛŎƛǘƭȅ ŀǳǘƘƻǊƛǎŜŘ ōȅ ǘƘŜ ǘŜȄǘΦ120  
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 For details on the development of this directive and its possible human rights implications see e.g.: Canetta (2007). 
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 Criticism was also voiced by a common statement of 10 UN special procedures mandate holders in a joint letter to the 
Presidency of the Council of the European Union (Office of the High Commissioner for Human Rights, 2008). 
118

 Pursuant to Article 15 paragraph 6, Member States May extend the period ΨŦƻǊ ŀ ƭƛƳƛǘŜŘ ǇŜǊƛƻŘ ƴƻǘ ŜȄŎŜŜŘƛƴƎ ŀ ŦǳǊǘƘŜǊ 
twelve months in accordance with national law in cases where regardless of all their reasonable efforts the removal operation 
is likely to last longer owing to (a) a lack of cooperation by the third-country national concerned, or (b) delays in obtaining the 
ƴŜŎŜǎǎŀǊȅ ŘƻŎǳƳŜƴǘŀǘƛƻƴ ŦǊƻƳ ǘƘƛǊŘ ŎƻǳƴǘǊƛŜǎΦΩ 
119

 For details see European Union Agency for Fundamental Rights (2010, pp. 31-35). According to this report, the periods 
ranged from 32 days in France or 60 days in Spain to 20 months in Latvia or two years in Romania. Fifteen Member States had a 
maximum period of detention of between one and twelve months. 
120

 In the case El Dridi, which will be dealt with below, the ECJ recalled that while Article 4 of the Directive allowed States to 
adopt or maintain more favourable provisions, provided that they were compatible with it, no rule allowed them to apply 
stricter standards. (Raffaelli, 2011, p. 480) 
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Early cases decided by the ECJ mostly relate to questions concerning the maximum length of detention 

and the permissibility of criminal charges (including prison sentences) solely on the grounds of irregular 

entry or stay. Both questions relate to fundamental human rights of migrants: their right to liberty, as 

well as procedural safeguards in the event of expulsion, guaranteed by the ECHR and the CFREU as well 

as (indirectly through procedural guarantees) by the Directive itself.  

¢ƘŜ 9/ǘIwΣ ƘƻǿŜǾŜǊΣ Ƙŀǎ ŀƭǊŜŀŘȅ ŎƛǘŜŘ ǘƘŜ ΨwŜǘǳǊƴ 5ƛǊŜŎǘƛǾŜΩ ŀǎ ǇŀǊǘ ƻŦ ΨŀǇǇƭƛŎŀōƭŜ ƭŀǿΩ ƛƴ ŀ ƴǳƳōŜǊ ƻŦ 

cases,121 but it has not to date heard comparable cases concerning the length of detention or the 

legitimacy of criminal procedures against irregular immigrants. Given the more general wording of the 

ECHR as a human rights instrument ς cƻƳǇŀǊŜŘ ǘƻ ǘƘŜ ŘŜǘŀƛƭŜŘ ǊǳƭŜǎ ƻŦ ΨǘŜŎƘƴƛŎŀƭΩ ƭŜƎƛǎƭŀǘƛƻƴ ǎǳŎƘ ŀǎ ǘƘŜ 

Return Directive ς the cases concerning detention pending deportation before the ECtHR usually relate 

to the lawfulness of detention as such or the detention conditions.  

a) The maximum length of detention  pending deportation and its 

human rights implications  

In Kadzoev (Said Shamilovich Kadzoev (Huchbarov), 2009), the first case concerning the Return Directive 

brought before the ECJ, the latter had already clarified a number of important points regarding the 

maximum length of detention pending deportation, including how it must be calculated. Most 

importantly, it stated that once the maximum period of detention has expired, the person has to be 

released immediately, as the Directive does not provide any grounds for a further exceptional extension 

(such as on grounds of public order and public safety as argued by Bulgaria in the case at issue). This 

interpretation follows from a careful reading of Article 15 (6) of the Directive and forces the Member 

States to make every effort to conduct return procedures as quickly as possible. The judgment is thus 

ǎǘǊƛŎǘƭȅ ōŀǎŜŘ ƻƴ ǘƘŜ ǿƻǊŘƛƴƎ ƻŦ ǘƘŜ ƭŀǿ ŀƴŘ ǘƘŜ /ƻǳǊǘ ŀǾƻƛŘǎ ōǊƛƴƎƛƴƎ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭΩǎ ǊƛƎƘǘ ǘƻ ƭƛōŜǊǘȅ 

into play, as has been suggested by the Advocate General in his conclusions.122 Apart from clarifying the 

basic understandings of the Directive, the judgement also (indirectly) highlights some underlying 

problems of the common European asylum and immigration law. In an analysis of the case, Mincheva 

points out that EU legislation, including the Return Directive, regulates the legal entry and stay of third 

country nationals, as well as the removal of irregularly staying persons, but it does not provide standards 

ŦƻǊ ǘƘŜ ǊŜƎǳƭŀǊƛǎŀǘƛƻƴ ƻŦ ŀ ǇŜǊǎƻƴΩǎ ǎǘatus (Mincheva, 2010, pp. 368-370). Unless national law provides 

for solutions to such cases, this legal gap can lead to bizarre situations where irregularly staying persons 

cannot be removed from the territory, are released from detention and find themselves without any 

documents on the streets, where they cannot pursue any legal activity.  

When clarifying further procedural questions concerning the extension of pre-removal detention in the 

case Bashir Mohamed Ali Mahdi (2014), the ECJ referred to those recitals in the preamble of the 

Directive that underline that the removal has to be carried out in full accordance with the rights of the 

                                                           
121

 See e.g. De Souza Ribeiro v. France (2012), Aden Ahmed v. Malta (2013), M.A. v. Cyprus (2013). 
122

 Contrary to the Court, Advocate General Mazák explicitly referred to Article 5 ECHR. According to him, the compulsory 
detention of Mr. Kadzoev constituted a deprivation of liberty which could only be justified (in line with the ECtHR case law) as 
long as national authorities act with due diligence: Said Shamilovich Kadzoev (Huchbarov) ς View of Advocate General Mazák 
(2009) C-357/09 PPU, para. 52.  
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persons concerned (Bashir Mohamed Ali Mahdi, 2014, paras. 38-40).123 Additionally, the ECJ was asked 

in this case if a Member State would be required to issue an autonomous residence permit or other 

authorisation, conferring a right to stay to a third-country national who had no identity documents and 

was released because there was no longer a reasonable prospect of removal. The ECJΩǎ ŀƴǎǿŜǊ ǊŜƳŀƛƴŜŘ 

cautious. While it recalled that the regulation of the conditions of stay was no objective of the Directive, 

ƛǘ ŀƭǎƻ ƳŜƴǘƛƻƴŜŘ ǘƘŜ aŜƳōŜǊ {ǘŀǘŜǎΩ Ǉƻǎǎƛōƛƭƛǘȅ ǘƻ ƎǊŀƴǘ ŀƴ ŀǳǘƻƴƻƳƻǳǎ ǊŜǎƛŘŜƴŎŜ ǇŜǊƳƛǘ ƻǊ ƻǘƘŜǊ 

authorisation to a third-country national staying irregularly on their territory (cf. Article 6 (4)). As a 

minimum, however, Member States were obliged to provide third-country nationals staying irregularly, 

but who cannot be removed, with a written confirmation of their situation (Bashir Mohamed Ali Mahdi, 

2014, para. 88, based on recital 12 of the preamble to the directive). This interpretation confirms the 

gap in the Return Directive identified earlier.124 While its rules should lead to swift clarification 

procedures concerning the status of a third-country national (and potentially the issue of a return 

decision), third-country nationals who cannot be removed are left in a legal limbo unless national rules 

ǇǊƻǾƛŘŜ ŦƻǊ ǊŜƎǳƭŀǊƛǎŀǘƛƻƴ ǇǊƻŎŜŘǳǊŜǎΦ Lƴ ŀ Ψ/ƻƳƳǳƴƛŎŀǘƛƻƴ ǘƻ ǘƘŜ /ƻǳƴŎƛƭ and the European Parliament 

ƻƴ wŜǘǳǊƴ tƻƭƛŎȅΩΣ ǇǳōƭƛǎƘŜŘ ƛƴ aŀǊŎƘ нлмпΣ ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴ ŜȄǇǊŜǎǎŜŘ ƛǘǎ ƛƴǘŜƴǘƛƻƴ ǘƻ ΨόΧύ 

ŎƻƭƭŜŎǘ ōŜǎǘ ǇǊŀŎǘƛŎŜΣ όΧύΣ ǘƻ ŀǾƻƛŘ ǇǊƻǘǊŀŎǘŜŘ ǎƛǘǳŀǘƛƻƴǎ ŀƴŘ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ǇŜƻǇƭŜ ǿƘƻ Ŏŀƴƴƻǘ ōŜ 

removed are not left indefinitely without basic rights and don´t risk being unlawfully re-ŘŜǘŀƛƴŜŘΩ 

(European Commission, 2012, p. 8). However, at the time of writing, no document to this effect had 

been published. 

b) The legitimacy of criminal sanctions in relation to the Return 

Direct ive 

Criminal sanctions for the breach of laws regulating the entry or stay on the territory of the Member 

States are outside the scope of the Return Directive. Nevertheless, the ECJ was also called to clarify, in a 

number of cases, the relationship between the Return Directive and national criminal laws, which could 

contravene ς in the view of the referring courts ς the aim and purpose of the Directive. Indirectly, the 

Return Directive thus affected national criminal provisions in two ways. On the one hand, a number of 

Member States introduced new criminal sanctions for irregular entry or stay in an attempt to circumvent 

the application of the Return Directive125 and, on the other hand, the ECJ ruled that most of the criminal 

sanctions (newly or already previously established by Member States) were incompatible with the aim 

of the Directive, at least if they entailed a prison sentence.  

In the case of El Dridi (2011), for example, the ECJ ruled that national provisions criminalising non-

compliance with a return decision and sanctioning it with a prison sentence were not in compliance with 

the purpose of the Directive. While Member States were in principle free to impose criminal sanctions 

aimed at dissuading (further) irregular stay on the territory, they may not apply rules, which could 

ƧŜƻǇŀǊŘƛǎŜ ǘƘŜ ŀŎƘƛŜǾŜƳŜƴǘ ƻŦ ǘƘŜ 5ƛǊŜŎǘƛǾŜΩǎ ƻōƧŜŎǘƛǾŜǎΦ !ǎ ǘƘŜ ŜȄŜŎǳǘƛƻƴ ƻŦ ŀ ǇǊƛǎƻƴ ǎŜƴǘŜƴŎŜ ŦƻǊ 

irregular stay would, however, prolong the irregular stay, such a criminal sanction runs counter to the 

5ƛǊŜŎǘƛǾŜΩǎ Ƴŀƛƴ ŀƛƳΣ ƴŀƳely to ensure an effective (and swift) return policy. Instead, Member States 
                                                           
123

 Referring to recitals 2, 6 and 11 of the preamble.  
124

 Cf. above the difficulty of this question raised in connection of the Kadzoev case. 
125

 Cf. e.g. the case of Italy (state concerned in El Dridi): Favilli (2009, pp. 1117-1118). 
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must pursue their efforts to enforce their original return decision (Hassen El Dridi, alias Karim Soufi ς 

reference for a preliminary ruling, 2011, paras. 52-58).  

While the El Dridi case concerns criminal provisions relating to non-compliance with a return decision, in 

the case Achughbabian (2011) the ECJ had to examine the compatibility of the Directive with provisions 

criminalising any form of irregular entry or stay. Article 2(2)(b) of the Directive allows Member States to 

exclude third-ŎƻǳƴǘǊȅ ƴŀǘƛƻƴŀƭǎ ΨǿƘƻ ŀǊŜ ǎǳōƧŜŎǘ ǘƻ ǊŜǘǳǊƴ ŀǎ ŀ ŎǊƛƳƛƴŀƭ ƭŀǿ ǎŀƴŎǘƛƻƴ ƻǊ ŀǎ ŀ 

ŎƻƴǎŜǉǳŜƴŎŜ ƻŦ ŀ ŎǊƛƳƛƴŀƭ ƭŀǿ ǎŀƴŎǘƛƻƴΣ ŀŎŎƻǊŘƛƴƎ ǘƻ ƴŀǘƛƻƴŀƭ ƭŀǿ όΦΦΦύΩ ŦǊƻƳ ǘƘŜ ǎŎƻǇŜ ƻŦ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ 

the Directive. A number of Member States (including France in the case at issue) had criminalised 

irregular entry or stay and ς once an expulsion decision was imposed as criminal sanction ς argued that 

the Return Directive was not applicable. In its judgment, the ECJ clearly stated, however, that this 

exception may only be applied to third-country nationals who had committed crimes unrelated to their 

immigration status; otherwise, the Directive would be deprived of its purpose and binding effect 

(Alexandre Achughbabian v Préfet du Val-de-Marne, 2011, para. 41).  

As in Kadzoev, the ECJ opted for a formal reasoning in its Achughbabian and El Dridi judgements, based 

ƻƴ ǘƘŜ 5ƛǊŜŎǘƛǾŜΩǎ ǇǊƛƳŀǊȅ ŀƛƳ ƻŦ ŜƴǎǳǊƛƴƎ ŜŦŦŜŎǘƛǾŜ ǊŜǘǳǊƴ ǇƻƭƛŎȅΣ ǿƛǘƘƻǳǘ ǘŀƪƛƴƎ ƛƴǘƻ ŀŎŎƻǳƴǘ ƛǘǎ 

secondary aim, the protection of the fundamental rights of persons subject to return procedures. Again, 

the Advocate General highlighted a different approach in Achughbabian: irregularly staying third 

country nationals have the right to a return procedure conducted in the way prescribed by the Directive, 

which implies that their liberty can only be limited under particular conditions (Alexandre Achughbabian 

v Préfet du Val-de-Marne, 2011, para. 28). 

After El Dridi and Achughbabian had clarified that a provision criminalising irregular stay may be neither 

applied during nor before a return procedure, the case Filev and Osmani (2013) raised, among others, 

the question under which circumstances a criminal sanction for irregular stay was permissible once the 

return procedure is complete. In the two cases at issue, the applicants had been subject to removal 

orders whose effects were not limited in time, but had, at a later stage, re-entered Germany and were 

indicted for unlawful entry and illegal stay. The ECJ ruled that, in accordance with Article 11 (2) of the 

Directive, an entry ban should not exceed five years (except for serious public policy or security 

reasons). Once five years have elapsed, Article 11 (2) precluded the application of criminal sanctions for 

breach of an entry ban (Staatsanwaltschaft Traunstein v Filev and Osmani, 2013, paras. 29-41). The ECJ 

has thus considerably limited the application of criminal sanctions in connection with return procedures; 

in the ECJΩǎ ǾƛŜǿΣ ŎǊƛƳƛƴŀƭ ǎŀƴŎǘƛƻƴǎ ŀǊŜ ƻƴƭȅ permissible once a return procedure is concluded and even 

then with limitations (e.g. not, if the re-entry ban is no longer valid).  

This brief analysis of exemplary cases reveals the complex effects that common legislation in the area of 

ΨƳƛƎǊŀǘƛƻƴ ŎƻƴǘǊƻƭΩ ƘŀǾŜ ƘŀŘ ƻƴ ǘƘŜ ƘǳƳŀƴ ǊƛƎƘǘǎ ƻŦ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭǎ ǎǳōƧŜŎǘ ǘƻ ƛǘΦ ¢ƘŜ wŜǘǳǊƴ 5ƛǊŜŎǘƛǾŜ 

has set basic procedural rules, which outlawed practices previously common in some Member States 

and sanctioned by national law, in particular long periods of detention (and thus deprivation of liberty) 

or a lack of effective remedies against detention or expulsion orders or re-entry bans. Consequently, the 

9/WΩǎ ƧǳǊƛǎǇǊǳŘŜƴŎŜ ŦǳǊǘƘŜǊ ǊŜƳŜŘƛŜŘ ǎƻƳŜ ƻŦ ǘƘŜ ƘǳƳŀƴ ǊƛƎƘǘǎ Ǿƛƻƭŀǘƛƻƴǎ ǊŜƭŀǘŜŘ ǘƻ ǘƘŜ Ƴŀƭ- or non-

application of the Directive (in particular deprivation of liberty, right to private and family life, 



FRAME         Deliverable No. 4.2 

 64 

ǇǊƻŎŜŘǳǊŀƭ ƎǳŀǊŀƴǘŜŜǎύΣ ōȅ ŎƭŀǊƛŦȅƛƴƎ ǘƘŜ ƳŜŀƴƛƴƎ ŀƴŘ ǎŎƻǇŜ ƻŦ ǘƘŜ 5ƛǊŜŎǘƛǾŜΩǎ ƪŜȅ ǇǊƻǾƛǎƛƻƴǎΦ IƻǿŜǾŜǊΣ 

in some Member States the implementation of the Directive into national law has led to more restrictive 

rules, as well as to attempts to circumvent its application. Furthermore, both the Directive itself and the 

9/WΩǎ ƧǳǊƛǎǇǊǳŘŜƴŎŜ Ŧŀƛƭ ǘƻ ŀƴǎǿŜǊ ŀ ƴǳƳōŜǊ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ ŎƻƴŎŜǊƴǎ ǊŜƭŀǘŜŘ ǘƻ ǘƘŜ ŎƻƳƳƻƴ ǊŜǘǳǊƴ 

regime. In particular, the Directive leaves a considerable margin of appreciation to the Member States in 

determining when detention is justified and for how long. This indeterminacy could lead to cases of 

unjustified deprivation of liberty, especially if persons are held in detention over longer periods. 

CǳǊǘƘŜǊƳƻǊŜΣ ǘƘŜ 5ƛǊŜŎǘƛǾŜΩǎ strong focus on the enforcement of the return decision ignores the 

situation of persons who are irregularly staying in a Member State but who cannot be removed and 

might find themselves deprived of any social or economic rights, such as access to the labour market, 

housing or healthcare.  

C. Economic, social and cultural rights ɀ gaps, tensions and 

contradictions in the European human rights system  
Another area of interactions, tensions and gaps identified in this report is the field of economic, social 

and cultural rights (ESCR). Two perspectives are taken to analyse tensions and gaps here: the internal 

dimension of the EU ς ESCR as implemented by the Member States and the EU institutions internally; 

and the external dimension ς ǘƘŜ 9¦Ωǎ ƛƴǘŜǊŀŎǘƛƻƴ ǿƛǘƘ ǘƘŜ /ƻ9 ƘǳƳŀƴ ǊƛƎƘǘǎ ǇǊƻǘŜŎǘƛƻƴ ƳŜŎƘŀƴƛǎƳǎΣ ƛƴ 

particular the European Social Charter (ESC). 

As amply described in the Legal Literature Review (chapter II), the imbalance between civil and political 

and economic, social and cultural rights in Europe and globally has several explanations. First, the 

historic divide between the two sets of rights dates back to the era of the Cold War and has not been 

surmounted to this day. Secondly, different levels of implementation between the two sets of rights 

ǇŜǊǎƛǎǘΦ ²ƘƛƭŜ ŎƛǾƛƭ ŀƴŘ ǇƻƭƛǘƛŎŀƭ ǊƛƎƘǘǎ ŀǊŜ ƛƴ ǇǊƛƴŎƛǇƭŜ ǎŜŜƴ ŀǎ ΨŦǳƭƭȅ-ŦƭŜŘƎŜŘΩ ƧǳŘƛŎƛŀōƭŜ ǊƛƎƘǘǎΣ ǘƘŜ 

misconception of ESCR being only (partly) programmatic in nature persists, and is also reflected in the 

EU Charter of Fundamental Rights.126 Finally, the economic integration activities of the EU have not been 

matched by similar efforts in the social sphere ς with the notable exception of (gender) equality and 

anti-discrimination law.127 The EU Member States still largely retain the competency for ESCR within the 

EU.  

1. The internal dimension: EU internal issues regarding ESCR  

a) The EU and social rights  

Before the entry into force of the EU Charter of Fundamental Rights,128 only policy documents without 

legally binding effect were referred to in the Maastricht Treaty (Protocol No. 14 on Social Policy, 

Community Charter on the Fundamental Social Rights of Workers of 1989). The adoption of the CFREU 

                                                           
126

 Lƴ ǘƘŜ 9¦ /ƘŀǊǘŜǊ ǎƻƳŜ ǊƛƎƘǘǎ ŀǊŜ ǎŜŜƴ ŀǎ ΨǇǊƛƴŎƛǇƭŜǎΩ, these are Articles 23, 25, 26, 34 (1), 36 and 37. For details see Lukas 
(2015).  
127

 There is extensive analysis in this field, which can, for reasons of space, not be included in this chapter. 
128

 The Community Charter on the Fundamental Social Rights of Workers has nevertheless been a source of inspiration for the 
development of the EU Fundamental Rights Charter and can serve as a reference point when it comes to the implementation of 
the Charter via judgments of the European Court of Justice.  
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enhanced de lege the protection of fundamental social rights within the European Union. According to 

its own provisions, the CFREU addresses the institutions and bodies of the European Union with due 

regard for the principle of subsidiarity, and the Member States only when they are implementing 

European Union law. The CFREU does not establish any new powers or tasks for the Community or the 

Union, or modify powers and tasks defined by the treaties (Article 51 of the CFREU).129 With the 

exception of the aforementioned equality and anti-discrimination law, the European Union has a limited 

mandate in the area of ESCR. 

The CFREU does not speak of ESCR but categorises all rights (civil and political, economic and social, and 

ǎƻƭƛŘŀǊƛǘȅ ǊƛƎƘǘǎύ ǳƴŘŜǊ ǘƘŜ ƘŜŀŘƛƴƎǎ Ψ5ƛƎƴƛǘȅΩΣ ΨCǊŜŜŘƻƳǎΩΣ Ψ9ǉǳŀƭƛǘȅΩΣ Ψ{ƻƭƛŘŀǊƛǘȅΩΣ Ψ/ƛǘƛȊŜƴǎΩ wƛƎƘǘǎΩ ŀƴŘ 

ΨWǳǎǘƛŎŜΩΦ130 9{/w ŀǊŜ ǎǇǊŜŀŘ ŀŎǊƻǎǎ ǘƘŜǎŜ ŎŀǘŜƎƻǊƛŜǎΣ ǿƛǘƘ ǘƘŜ ŎƘŀǇǘŜǊ Ψ{ƻƭƛŘŀǊƛǘȅΩ ŎƻƴǘŀƛƴƛƴƎ Ƴƻǎǘ 9{/wΦ 

¢ƘŜ /Cw9¦ ŘƛǎǘƛƴƎǳƛǎƘŜǎ ōŜǘǿŜŜƴ ΨǇǊƛƴŎƛǇƭŜǎΩ ŀƴŘ ΨǊƛƎƘǘǎΩκΩŦǊŜŜŘƻƳǎΩΦ ¢ƘŜ ǊŜŀǎƻƴǎ ŦƻǊ ǘƘŜ ŘƛǎǘƛƴŎǘƛƻƴ 

originate in the discussions in the Fundamental Rights Convention that developed the Charter text. 

Particularly in relation to ESCR, a number of Convention members insisted on a differentiation between 

ΨǊƛƎƘǘǎΩΣ ǘƘŀǘ ǿƻǳƭŘ ƘŀǾŜ ŀ ōƛƴŘƛƴƎ ŀƴŘ ŘƛǊŜŎǘƭȅ ŜƴŦƻǊŎŜŀōƭŜ ŎƘŀǊŀŎǘŜǊΣ ŀƴŘ ΨǇǊƛƴŎƛǇƭŜǎΩΣ ǿƘƛŎƘ ŎƻǳƭŘ ōŜ 

interpreted as guidelines rather than enforceable entitlements (Borowsky, 2011, pp. 646-647). 

¢ƘǳǎΣ ΨǇǊƛƴŎƛǇƭŜǎΩ ƛƴ ǘƘŜ /Cw9¦ ŀǊŜ ƴƻǘ ŘƛǊŜŎǘƭȅ ŜƴŦƻǊŎŜŀōƭŜ ŀǎ ƛƴŘƛǾƛŘǳŀƭ ǊƛƎƘǘǎΣ ōǳǘ ΨƳŀȅ ōŜ 

implemented through legislative or executƛǾŜ ŀŎǘǎ όΧύΤ ŀŎŎƻǊŘƛƴƎƭȅΣ ǘƘŜȅ ōŜŎƻƳŜ ǎƛƎƴƛŦƛŎŀƴǘ ŦƻǊ ǘƘŜ 

Courts only when such acts are interpreted or reviewed. They do not give, however, rise to direct claims 

ŦƻǊ ǇƻǎƛǘƛǾŜ ŀŎǘƛƻƴ ōȅ ǘƘŜ ¦ƴƛƻƴΩǎ ƛƴǎǘƛǘǳǘƛƻƴǎ ƻǊ aŜƳōŜǊ {ǘŀǘŜǎ ŀǳǘƘƻǊƛǘƛŜǎΩ ό/ƻƴǾŜƴǘƛƻƴ ƻŦ the Charter 

of Fundamental Rights of the European Union, 2007, pp. 17-35). 

Lƴ ŀŘŘƛǘƛƻƴΣ ŀ ƴǳƳōŜǊ ƻŦ ǎƻƭƛŘŀǊƛǘȅ ǊƛƎƘǘǎ ǊŜŦŜǊ ǘƻ Ψƴŀǘƛƻƴŀƭ ƭŀǿǎ ŀƴŘ ǇǊŀŎǘƛŎŜǎΩΣ ǿƘƛŎƘ ǊŜŦƭŜŎǘ ǘƘŜ ŘƛŦŦŜǊŜƴǘ 

levels of national implementation of ESCR.131 This uneven implementation of ESCR can therefore be 

explained by the fact that the EU Member States have largely retained the competence for the 

ǊŜŀƭƛǎŀǘƛƻƴ ƻŦ 9{/wΣ ŀƴŘ ǘƘŜ 9¦Ωǎ ƳŀƴŘŀǘŜ ǊŜƳŀƛƴǎ ǉǳƛǘŜ ƭƛƳƛǘŜŘΦ ¢Ƙƛǎ ƛǎ ŀƭǎƻ ǾƛǎƛōƭŜ ƛƴ ǘƘŜ ŎƻƴǎǘǊǳŎǘƛƻƴ ƻŦ 

the EU Charter of Fundamental Rights. In this respect, the European Agency for Fundamental Rights 

ƴƻǘŜǎΥ Ψ¢ƘŜ ǿŀȅ όΧύ ƛƴ ǿƘƛŎƘ ǎƻŎƛŀƭ ǊƛƎƘǘǎ ŀǊŜ ƛƴǘŜƎǊŀǘŜŘ ƛƴ ǘƘŜ 9¦ /ƘŀǊǘŜǊ ƻŦ CǳƴŘŀƳŜƴǘŀƭ wƛƎƘǘǎ ǊŜŦƭŜŎǘǎ 

the existing diversity with regard to the status of social rights at national level. Consequently, their 

ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ǿƛƭƭ ƴƻǘ ŀƭǿŀȅǎ ƻŦŦŜǊ ǘƘŜ ǎŀƳŜ ŘŜƎǊŜŜ ƻŦ ǇǊƻǘŜŎǘƛƻƴ ŀǎ ƻǘƘŜǊ ǊƛƎƘǘǎΩ όCw!Σ нлмоΣ ǇΦ 10). 

The weak position of ESCR within the EU has become particularly apparent during the economic crisis. 

The EU Member States took specific budgetary measures to tackle the crisis, some with severe 

implications for ESCR. In the following section, these actions will be examined more closely, with a 

specific look at the situation in Greece. 
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 See also Legal Literature Review (chapter II). 
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¢ƘŜ ƭŀǎǘ ŎŀǘŜƎƻǊȅ ΨDŜƴŜǊŀƭ tǊƻǾƛǎƛƻƴǎΩ ǊŜŦŜǊǎ to the scope, level of protection, and prohibition of abuse of the other rights 

and freedoms. 
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 This is true, for example, for Article 30 (unfair dismissal) and Article 34 (social security and social assistance). 
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b) The economic crisis  

The realisation of ESCR within the EU has been put to the test during the economic crisis, and its effects 

are still being felt.132 One of the consequences of the crisis was increasing long-term unemployment and 

a deterioration of the situation of groups at risk of poverty, such as children and young adults (European 

Commission, DG Employment, 2012, p. 3). Evidence also suggests that labour market conditions severely 

ŘŜǘŜǊƛƻǊŀǘŜŘΣ ƘƛǘǘƛƴƎ ƳƛƎǊŀƴǘ ŦŀƳƛƭƛŜǎ ǇŀǊǘƛŎǳƭŀǊƭȅ ƘŀǊŘ ŀƴŘ ΨǘƘǊŜŀǘŜƴƛƴƎ ǇǊƻƎǊŜǎǎ ŀŎŎƻƳǇƭƛǎƘŜŘ ƛƴ ǊŜŎŜƴǘ 

ȅŜŀǊǎΩ όh9/D, 2009, p. 3). 

In response to the crisis, the Member States undertook budget cuts and reallocations (so-called 

austerity measures) with serious implications for ESCR. The ECJ had to decide, on a number of occasions, 

on the compliance of national austerity measures with the CFREU. In the case Polier v. Najar, the Court 

was asked whether a French law violated the CFREU, ILO Convention No 150, and the ESC. The law 

allowed the dismissal of employees during the first year of employment, without justification in certain 

circumstances (Polier v. Najar, 2008). The ECJ held that where a legislative basis had not yet been used 

by the EU legislator, the situation would not fall within the scope of EU law. Although there are a 

number of directives on dismissal, the specific situation at hand was not covered by Union law. The ECJ 

concluded that it had no jurisdiction in this case. A similar position was taken in the case /ƻǊǇǳƭ bŀץƛƻƴŀƭ 

ŀƭ tƻƭƛץƛǒǘƛƭƻǊ (2011). When asked whether the state was obliged to compensate employees for a cut in 

remuneration due to the economic crisis (in particular whether articles 17 and 20 of the CFREU could be 

ŀǇǇƭƛŜŘ ŀƴŘ ǿƘŜǘƘŜǊ ǘƘŜ ǊŜŦŜǊŜƴŎŜ ǘƻ ΨǇǳōƭƛŎ ƛƴǘŜǊŜǎǘΩ ŎƻǳƭŘ ōŜ ƛƴǘŜǊǇǊŜǘŜŘ ǘƻ ƛƴŎƭǳŘŜ ǘƘŜ 

aforementioned wage cuts), the Court said that it lacked jurisdiction to answer the question because the 

laws at stake did not implement EU law. 

Consequently, Charter-related case law seems to show that the Charter is not an effective judicial 
instrument to guarantee that austerity measures are taken in compliance with social rights. Therefore, 
.ŀǊƴŀǊŘ ǇǊƻǇƻǎŜǎ ŀ ǎǘŀƪŜƘƻƭŘŜǊ Ŏƻƴǎǳƭǘŀǘƛƻƴ ǇǊƻŎŜǎǎ ǿƘŜǊŜ aŜƳōŜǊ {ǘŀǘŜǎ ŜƴƎŀƎŜ Ψƛƴ ŀǇǇǊƻǇǊƛŀǘŜ 
ŘƛǎŎǳǎǎƛƻƴ ǿƛǘƘ ƛƴǘŜǊŜǎǘŜŘ ǇŀǊǘƛŜǎ ǇǊƛƻǊ ǘƻ ŘŜŎƛŘƛƴƎ ǘƘŜ ǊŜŦƻǊƳǎ ƴŜŎŜǎǎŀǊȅΩ ό.ŀǊƴŀǊŘΣ нлмрΣ ǇΦ нтсύΦ133 

The implƛŎŀǘƛƻƴǎ ƻŦ ǘƘƛǎ ΨƎƻǾŜǊƴŀƴŎŜ ƎŀǇΩΣ ƛƴ ǾƛŜǿ ƻŦ 9{/wΣ ƘŀǾŜ ōŜŜƴ ǇŀǊǘƛŎǳƭŀǊƭȅ ǎǘŀǊƪ ƛƴ DǊŜŜŎŜ ŘǳǊƛƴƎ 

the economic crisis and after-crisis. In a recent analysis of the situation, the International Federation for 

Human Rights (FIDH) and the Hellenic League of Human Rights note severe negative consequences of 

ǘƘŜ ŎǊƛǎƛǎ ƻƴ 9{/w ƛƴ DǊŜŜŎŜΥ ǳƴǇǊŜŎŜŘŜƴǘŜŘ ƭŜǾŜƭǎ ƻŦ ǳƴŜƳǇƭƻȅƳŜƴǘΤ ǊŜŘǳŎǘƛƻƴ ƛƴ ǿƻǊƪŜǊǎΩ ǇǊƻǘŜŎǘƛƻƴΣ 

safe and healthy working conditions and collective bargaining; severe cuts in public services, social 

security and social protections; regressive tax reforms that contribute to deepening poverty and 

exclusion; a deterioration of living standards, often falling below what is considered adequate under 

international law; increasing homelessness; restrictions to the right to education following reductions in 

education budgets and teaching staff; and cuts in health-related spending (FIDH & HLHR, 2014, p. 5; see 

also Matsaganis, 2013, p. 34). 
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 For further economic data see, for example, Saano (2014, p. 58). 
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 A similar suggestion has been made by the European Committee of Social Rights in Collective Complaint No. 76 against 
Greece. See also section III.C.2.b. 
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Two bailout payments were agreed between the Greek Government and the Troika (European 

Commission, European Central Bank and International Monetary Fund) in exchange for economic 

adjustment measures. In implementing these measures, decision-makers largely underestimated their 

impact on employment, as highlighted in the resolution of the European Parliament in March 2014 (EP, 

2014, pp. 6 and 15). This seems to be partly due to a calculation error but also the result of a failure by 

the authorities to consider employment an essential target of the recovery activities. Not only have the 

Greek authorities taken measures that have seriously exacerbated the unemployment situation, but 

they have also failed to offer the social support needed to cope with the sharp rise in unemployment. 

Together with families and informal social structures, it is mostly the municipalities that have had to 

deal with the situation on the ground. However, as their resources have also been severely reduced, 

both the civil servants working in the municipalities and the local authorities do not have the capacity to 

cope with the situation (FIDH & HLHR, 2014, p. 21). Another severe social implication of the crisis was 

the reinforcement of social polarisation (Koutsogeorgopoulou et al, 2014, p. 16).  

Among the EU institutions, the assessment of the human rights conformity of the austerity measures in 

Greece is mixed. Whereas the European Parliament and the EU Fundamental Rights Agency are (partly) 

critical of the impacts of austerity on ESCR, other EU institutions seem to view the measures to be in 

accordance with EU standards, including the EU Charter of Fundamental Rights, or simply do not apply 

rights-based considerations.134 In the recent Commission communication on the economic crisis, social 

rights are mentioned only once in vague and general terms (European Commission, 2014b). 

The perception of the impacts of the Greek crisis on ESCR has been quite different at the level of the 

CoE. Critical assessments were made by the European Committee of Social Rights in its 2013 conclusions 

and in a number of collective complaints regarding Greece. The next section will present an overview of 

this case law and will put the interaction of the EU and CoE in the field of social rights into a broader 

perspective.  

2. The external dimension : the EU and the Council of Europe in 

intera ction on ESCR 

The divergent set-up and levels of protection of the EU and the CoE systems in the area of ESCR lead to 

both positive interactions and tensions between the two systems.  

Within the Council of Europe, the implementation of ESCR runs on two difŦŜǊŜƴǘ ǘǊŀŎƪǎΦ ¢ƘŜ 9/ǘIwΩǎ 

mandate for ESCR is very limited, as the ECHR contains few explicit socio-economic references. Besides 

the right to education and the freedom of assembly, the interpretation of the right to property to 

include social security benefits, and the interpretation of the right to private life to include 

environmental pollution and the right to the protection of health of the persons exposed to such 

ǇƻƭƭǳǘƛƻƴΣ ŦƻǊ ŜȄŀƳǇƭŜΣ Ƙŀǎ ŜȄǘŜƴŘŜŘ ǘƘŜ /ƻǳǊǘΩǎ ƳŀƴŘŀǘŜ ŦƻǊ 9{/w ǘƻ ŀ ŎŜǊǘŀƛƴ ŘŜƎǊŜŜΦ135 Regarding all 
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 CƻǊ ŜȄŀƳǇƭŜ ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴ ǎǇŜŀƪǎ ƻŦ ΨǎƻŎƛŀƭ ŎƘŀƭƭŜƴƎŜǎΨ ŀƴŘ ƛƳǇŀŎǘǎ ƻƴ ΨǾǳƭƴŜǊŀōƭŜ ƎǊƻǳǇǎΨ ǿƛǘƘƻǳǘ ŀ ƭƛƴƪ ǘƻ 
human rights considerations, see European Commission (2014a, p. 9). For an overview of anti-crisis measures throughout the 
EU see http://ec.europa.eu/economy_finance/crisis/index_en.htm accessed 20 July 2015.  
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 See for example Lopéz Ostra v. Spain (1994), Guerra and Others v. Italy (1998), and Ledyayeva and others v. Russia (2006). 

http://ec.europa.eu/economy_finance/crisis/index_en.htm
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other ESCR, the ESC and its monitoring body, the ECSR, are the pertinent mechanisms. Consequently, 

this section will focus on the ECSR. 

On a number of occasions, the ECSR has dealt with the EU legal framework in its collective complaints 

process. This interaction has gone in two quite distinct directions. On the one hand, the Committee has 

referred to EU legislation, ECJ judgments and other actions of EU institutions (such as infringement 

proceedings initiated by the European Commission), which were relevant to its decisions on the merits, 

as these sources indicated violations of EU law, which were potential indicators for violations of the 

respective standards of the ESC. Here, the EU framework has had a positive and informative character, 

as regards decisions on collective complaints. On the other hand, certain legislative and policy activities 

by EU institutions have been found to be incompatible with the standards of the ESC and have led to 

violations of the Charter by state parties. Here, the EC framework collides with ESC standards and has a 

negative influence on compliance with the ESC.  

a) Positive interactions between the two systems 

In the case European Roma and Travellers Forum v. France (ESC, Collective Complaint No. 64/2011) on 

forced evictions against Roma without the provision of suitable alternative accommodation, the parties 

referred in particular to the French national code governing the entry and residence of foreign nationals 

and the right of asylum (CESEDA). The Government argued that the European Commission considered 

this code governing the expulsion of European Union nationals to be compatible with European Union 

law, in particular Directive 2004/38/EC of the European Parliament and of the Council on freedom of 

movement of citizens of the Union. However, the ECSR found that the administrative decisions whereby 

Roma of Romanian and Bulgarian origin were ordered to leave French territory where they were 

residents, were incompatible with the ESC because they were not founded on an examination of the 

personal circumstances of the individuals, did not respect the proportionality principle and were 

discriminatory in nature as they exclusively targeted the Roma community. 

The European Commission initiated infringement proceedings136 whilst demanding more proof to 

ǎǳǇǇƻǊǘ CǊŀƴŎŜΩǎ ŎƭŀƛƳ ǘƘŀǘ ƛǘ ǿŀǎ ƴƻǘ ŘŜƭƛōŜǊŀǘŜƭȅ ǘŀǊƎŜǘƛƴƎ wƻƳŀ ό9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴΣ нлмоύΦ137 The 

proceedings were discontinued after an extensive exchange between the French Government and the 

Commission. 

In International Federation of Human Rights v. Greece (ESC, Collective Complaint No. 72/2011), the 

Committee examined the effects of massive environmental pollution on the health of persons living near 

the Asopos River. By making explicit reference to the respective judgments of the European Court of 

WǳǎǘƛŎŜ ƻƴ ŜƴǾƛǊƻƴƳŜƴǘŀƭ Ǉƻƭƭǳǘƛƻƴ ƛƴ ǘƘŜ !ǎƻǇƻǎ ŀǊŜŀΣ ǘƘŜ 9/{w ŎƻƴǎƛŘŜǊŜŘ ǘƘŀǘ ΨǘƘŜ DƻǾŜǊƴƳŜƴǘ Ƙŀǎ 
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 According to Article 258 TFEU, if the European Commission considers that a Member State has failed to fulfil an obligation 
under the Treaties, it shall deliver a reasoned opinion on the matter after giving the State concerned the opportunity to submit 
its observations. If the State does not comply with the opinion within the period laid down by the Commission, the latter may 
bring the matter before the Court of Justice of the European Union. 
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 See European Commission (2010). This case has also been brought before the European Court of Human Rights, and the 
Court found a violation of Article 8 (right to privacy) of the European Convention on Human Rights. See ECtHR, Winterstein and 
others v. France (2013). 
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not demonstrated that the relevant environmental rules have been fully respected in the areas 

ŎƻƴŎŜǊƴŜŘΩ όǇŀǊŀΦ мпнύΦ Lǘ ŀƭǎƻ ǊŜŦŜrred to the ECJ case law on precautionary measures, to further 

ǎǳōǎǘŀƴǘƛŀǘŜ ǘƘŜ ǎǘŀǘŜ ƻōƭƛƎŀǘƛƻƴ ǘƻ ǘŀƪŜ ŀŎǘƛƻƴ ΨǿƘŜƴ ŀ ǇǊŜƭƛƳƛƴŀǊȅ ǎŎƛŜƴǘƛŦƛŎ ŜǾŀƭǳŀǘƛƻƴ ƛƴŘƛŎŀǘŜǎ ǘƘŀǘ 

there are reasonable grounds for concern regarding potentially dangerous effects on humŀƴ ƘŜŀƭǘƘΩ 

(para. 150). Based on the evidence before it, including the ECJ judgments, the Committee concluded 

that Greece was in violation of Article 11 (right to protection of health) of the ESC. 

b) Tensions between the two systems 

(1)  The Economic Crisis in Greece as assessed by the European 

Committee of Social Rights 

The ECSR has already been confronted with the effects of the economic crisis for several monitoring 

ŎȅŎƭŜǎΦ Lƴ нллф ƛǘ ǎǘŀǘŜŘ ǘƘŀǘ ΨǘƘŜ ŜŎƻƴƻƳƛŎ ŎǊƛǎƛǎ ǎƘƻǳƭŘ ƴƻǘ ƘŀǾŜ ŀǎ ŀ ŎƻƴǎŜǉǳŜƴŎŜ ǘƘŜ ǊŜŘǳŎǘƛƻn of the 

protection of the rights recognised by the Charter. Hence, the governments are bound to take all 

necessary steps to ensure that the rights of the Charter are effectively guaranteed at a period of time 

ǿƘŜƴ ōŜƴŜŦƛŎƛŀǊƛŜǎ ƴŜŜŘ ǇǊƻǘŜŎǘƛƻƴ ǘƘŜ ƳƻǎǘΨ όECSR, 2009). The Committee considered that even when 

reasons pertaining to the economic situation of a state party make it impossible for a state to maintain 

their social security system at the level that it had previously attained, Article 12§3 (the right to social 

security) requires the state party to maintain the social security system at a satisfactory level, taking into 

account the legitimate expectations of beneficiaries of the system and the right of all persons to 

effective enjoyment of the right to social security (ECSR, 1996, General observation on Article 12§3, p. 

143). 

In a number of collective complaints, the ECSR has considered the effects of austerity measures taken by 

the Greek authorities on ESCR, in particular on the right to social security (ESC, Collective Complaint No. 

76/2012, No. 77/2012, No. 78/2012, No. 79/2012 and No. 80/2012). The ECSR has considered both 

substantial and process-related aspects of ESCR compliance.  

Regarding the compatibility of any restrictions on the rights relating to social security, as a result of 

economic and demographic factors, with the Charter, the ECSR took into account the following criteria:  

¶ the nature of the changes (field of application, conditions for granting allowances, amounts and 

lengths of allowance, etc.);  

¶ the reasons given for the changes and the framework of social and economic policy in which 

they arise; the extent of the changes introduced (categories and number of people concerned, 

levels of allowances before and after alteration);  

¶ the necessity of the reform, and its adequacy in the situation which gave rise to these changes 

(the aims pursued);  

¶ the existence of social assistance measures for those who find themselves in a situation of need 

as a result of the changes made; and  

¶ the results obtained by such changes (ECSR, General Introduction to Conclusions XIV-1, p. 11). 

Taking into account the above criteria, the ECSR considered that certain reductions introduced by the 

Government did not amount to a violation of the ESC; particularly in relation to the restrictions 
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introduced in respect of holiday bonuses, and the reductions of pensions in cases where the level of 

pension benefits was sufficiently high. Despite this, they decided that the cumulative effect of the 

restrictions led to a significant degradation of the standard of living of certain groups of persons, in 

particular the pensioners with pensions close to or below the poverty line. The ECSR concluded that the 

restrictive measures at stake, which appear to have the effect of depriving one segment of the 

population of a very substantial portion of their means of subsistence, have been introduced in a 

manner that does not respect the legitimate expectation of the pensioners that adjustments to their 

social security entitlements will take account of their vulnerability, settled financial expectations and 

ultimately their right to enjoy effective access to social protection and social security (ESC, Collective 

Complaint No. 76/2012, paras. 73-74).  

Even taking into account the particular context in Greece created by the economic crisis and the fact 

that the Government was required to take urgent decisions, the ECSR considered that the Government 

had not conducted the minimum level of research and analysis into the effects of such far-reaching 

measures and their impact on vulnerable groups in society. Neither had the Government discussed the 

available studies with the organisations concerned, which represent the interests of many of the groups 

most affected by the austerity measures (ESC, Collective Complaint No. 76/2012, para. 79). And even 

though the Troika imposed severe legal restrictions on Greece, Greece still retained its legal obligations 

under the Charter.138  

Thus, a number of austerity measures taken by Greece have been found to violate ESCR. It is striking, 

however, that the existing EU instruments, in particular the EU Charter of Fundamental Rights, could not 

be used to protect ESCR in this regard. The ECJ cases reviewed seem to indicate that austerity measures 

with impacts on ESCR do not fall within the scrutiny of the ECJ due to the limited scope of application of 

the EU Charter. Protection mechanisms outside the EU and within the CoE, in particular the ESC, have to 

be referred to instead. 

Another area of tension between the EU and the CoE is that between ESCR and economic freedoms.  

(2)  ESCR and economic freedoms 

This tension has become apparent, particularly, regarding the freedom of services and the protection of 

certain workers rights which have been highlighted in a number of cases before the ECJ. In these 

judgments, the European Court of Justice has not looked favourably upon certain aspects of labour 

rights protection, in particular the right to strike. This view can be observed in the Viking, the Laval and 

the Rüffert cases.139  

In Viking, the ECJ held that the industrial action in question did constitute a restriction on Article 43 

(freedom of establishment, now Article 49 TFEU). While this restriction might in principle be justified by 

public interest, such as the protection of workers, the ECJ held that such restrictions must be suitable for 
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 The legal obligations of other actors (other EU Member States, the European Central Bank, the IMF, etc.) cannot be 
discussed here. For an analysis of this issue see FIDH & HLHR (2014, pp. 60f). 
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 Extensive literature can be found on this issue. See for example Blanpain and Swiatkowski (2009). See also Frenz (2009, 
p. 122). 
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ensuring the attainment of the legitimate objective pursued and should not go further than what is 

necessary to achiŜǾŜ ǘƘŀǘ ƻōƧŜŎǘƛǾŜΦ ¢ƘŜ ΨƭŜŀǎǘ ǊŜǎǘǊƛŎǘƛǾŜ ŀƭǘŜǊƴŀǘƛǾŜΩ ǊǳƭŜ ŀǇǇƭƛŜǎ όsee also Davies, 2008, 

p. 135). The Court thus made clear that a union would not be able to justify a boycott, which was so 

effective as to prevent a firm from reflagging a ship (Viking Line ABP and OÜ Viking Line Eestia, 2007, 

para. 143). 

The combined reading of the rulings in Viking, Laval and Rüffert seems to impose stringent limitations 

on any measures, including collective action,140 which could limit the rights under Articles 49 (right of 

establishment) and 56 (freedom of services) TFEU. In assessing the proportionality of the impact of the 

ǳƴƛƻƴǎΩ ǊƛƎƘǘ ǘƻ ǎǘǊƛƪŜ ƻƴ ǘƘŜ ŎƻƳǇŀƴȅΩǎ ǊƛƎƘǘ ǘƻ ǇǊƻǾƛŘŜ ǎŜǊǾƛŎŜǎ ƛƴ LavalΣ ǘƘŜ 9/W ǎǘŀǘŜŘΥ Ψ[i]t should be 

added that, according to Article 3(1)(c) and (j) EC, the activities of the Community are to include not only 

ŀƴ ΨƛƴǘŜǊƴŀƭ ƳŀǊƪŜǘ ŎƘŀǊŀŎǘŜǊƛǎŜŘ ōȅ ǘƘŜ ŀōƻƭƛǘƛƻƴΣ ŀǎ ōŜǘǿŜŜƴ aŜƳōŜǊ {ǘŀǘŜǎΣ ƻŦ ƻōǎǘŀŎƭŜǎ ǘƻ ǘƘŜ ŦǊŜŜ 

movement of goods, persons, sŜǊǾƛŎŜǎ ŀƴŘ ŎŀǇƛǘŀƭΩΣ ōǳǘ ŀƭǎƻ Ψŀ ǇƻƭƛŎȅ ƛƴ ǘƘŜ ǎƻŎƛŀƭ ǎǇƘŜǊŜΩΦ !ǊǘƛŎƭŜ н 9/ 

ǎǘŀǘŜǎ ǘƘŀǘ ǘƘŜ /ƻƳƳǳƴƛǘȅ ƛǎ ƳŀƴŘŀǘŜŘΣ ƛƴǘŜǊ ŀƭƛŀΣ ǘƻ ǇǊƻƳƻǘŜ Ψŀ ƘŀǊƳƻƴƛƻǳǎΣ ōŀƭŀƴŎŜŘ ŀƴŘ ǎǳǎǘŀƛƴŀōƭŜ 

ŘŜǾŜƭƻǇƳŜƴǘ ƻŦ ŜŎƻƴƻƳƛŎ ŀŎǘƛǾƛǘƛŜǎΩ ŀƴŘ Ψŀ ƘƛƎƘ ƭŜǾŜƭ ƻŦ ŜƳǇƭƻȅƳŜƴǘ ŀƴŘ ƻŦ ǎƻcial protection. Since the 

EU has not only an economic but also a social purpose, the rights under the provisions of the EC Treaty 

on the free movement of goods, persons, services and capital must be balanced against the objectives 

pursued by social policyΣ ǿƘƛŎƘ ƛƴŎƭǳŘŜΣ ƛƴǘŜǊ ŀƭƛŀΣ ƛƳǇǊƻǾŜŘ ƭƛǾƛƴƎ ŀƴŘ ǿƻǊƪƛƴƎ ŎƻƴŘƛǘƛƻƴǎΩ όLaval un 

Partneri Ldt v. Svenska Byggnadsarbetareförbundet, 2007, paras. 104-105). Although, the Court 

distinguishes between negotiations for core labour rights, such as the minimum wage and other 

demands which go beyond these minimum requirements ς a collective bargaining agreement as such, it 

does not differentiate in its conclusions. According to the Court, the negotiations for a collective 

bargaining agreement do not justify a blockade by the trade union, whereas a struggle for other 

minimum labour rights such as minimum wage would. But, while finding the blockage disproportionate 

as a response to unsuccessful collective bargaining negotiations, the Court simultaneously eliminates 

the action for a minimum wage agreement.  

According to hΩDƻǊƳŀƴ, the ECJ only refers to the standards explicitly set out in the Treaty and does not 

mention the ESC in either Viking or Laval. This means that such a link is not established in the balancing 

proceǎǎ ƻŦ ǎƻŎƛŀƭ ǊƛƎƘǘǎ ŀƴŘ ŜŎƻƴƻƳƛŎ ŦǊŜŜŘƻƳǎΣ ƭŜŀǾƛƴƎ ǎƻŎƛŀƭ ǊƛƎƘǘǎ ƛƴŀŘŜǉǳŀǘŜƭȅ ǇǊƻǘŜŎǘŜŘ όhΩDƻǊƳŀƴΣ 

2011, p. 1843). 

Lƴ нлмнΣ ǘƘŜ 9/{w ƘŀŘ ǘƻ ŘŜŀƭ ŀƎŀƛƴ ǿƛǘƘ ǘƘŜ Ψ[ŀǾŀƭ ƛǎǎǳŜΩΦ Lƴ /ƻƭƭŜŎǘƛǾŜ /ƻƳǇƭŀƛƴǘ bƻΦ урκнлмнΣ Swedish 

Trade Union Confederation and Swedish Confederation of Professional Employees v. Sweden, the 

complaining trade unions alleged that following the ECJ judgment in the Laval case (C-341/05), 

subsequent amendments to Swedish legislation had restricted the rights to freedom of association and 

collective bargaining, in violation of Articles 4 (the right to a fair remuneration), 6 (the right to bargain 

collectively) and 19§4 (equality regarding employment, right to organise and accommodation) of the 

ESC. In this decision, the Committee considered that its task was not to judge the conformity to the 
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 For further information on the position of European trade unions see for example European Federation of Building and 
Woodworkers (2014). 
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/ƘŀǊǘŜǊ ƻŦ ǘƘŜ 9/WΩǎ ǇǊŜƭƛƳƛƴŀǊȅ ǊǳƭƛƴƎ ƛƴ ǘƘŜ [ŀǾŀƭ ŎŀǎŜΣ ōǳǘ ǊŀǘƘŜǊ ǘƻ ŀǎǎŜǎǎ ǿƘŜǘƘŜǊ ǘƘŜ ƭŜƎƛǎƭŀǘƛǾŜ 

amendments adopted by the Swedish Parliament in April 2010 (in the aftermath and as a consequence 

of the above-mentioned ruling) and in December 2009 (in order to implement the provisions of 

Directive 2006/123/EC) constituted a violation of the Charter. 

In particular, it held that national legislation, which prevents a priori the exercise of the right to 

collective action or permits the exercise of this right only in so far as it is necessary to obtain given 

minimum working standards, would not be in conformity with Article 6 (4) ƻŦ ǘƘŜ /ƘŀǊǘŜǊΦ Lƴ ǘƘŜ 9{/Ωǎ 

view, this would infringe upon the fundamental right of workers and trade unions to engage in collective 

action for the protection of the economic and social interests of the workers. In particular, national and 

EU rules regulating the enjoyment of such freedoms should be interpreted and applied in a manner that 

recognises the fundamental importance of the right of trade unions and their members to strive for the 

protection and the improvement of the living and working conditions of workers, and to seek equal 

treatment of workers regardless of nationality or any other ground (ESC, Collective Complaint No. 85, 

paras. 120-121). 

This issue aptly shows the different priorities that a collective redress mechanism of a human rights 

treaty and a supranational system of states based on social rights and economic freedoms assign 

respectively. Whereas in the European Union system fundamental rights and economic freedoms 

sometimes tend to interact in a conflictive and even irreconcilable way, the ESC assigns a clear priority 

to fundamental social rights, such as the right to collective action, which economic freedoms must not 

interfere with to such an extent as to make them ineffective.  

Further tensions between the two systems have become apparent regarding the right to social benefits, 

in particular for third-country nationals.  

(3)  The right to social benefits for third-country nationals  

The right to work and the right to social security and social assistance are those rights where EU national 

systems differ widely, and where political motives seek to restrict access. ¢ƘŜ ǘŜǊƳǎ ΨǎƻŎƛŀƭ ǘƻǳǊƛǎƳΩ ƻǊ 

ΨōŜƴŜŦƛǘǎ ǘƻǳǊƛǎƳΩ ŀƴŘ ŜŦŦƻǊǘǎ ǘƻǿŀǊŘǎ ǘƘŜƛǊ ǇǊŜǾŜƴǘƛƻƴ ŀǊŜ ŀƴ ŜȄǇǊŜǎǎƛƻƴ ƻŦ ǘƘƛǎ ŀǇǇǊƻŀŎƘΦ141 

In the case Kamberaj v. Autonomous Province of Bolzano, the ECJ concluded that third-country 

nationals, holding long-term residence status in the EU, are entitled to social benefits. The interpretation 

of the requirements of long-term residency, however, can be restrictive and diverse in several national 

legislations. 

Both the ECtHR and the ECSR grant higher levels of protection to non-EU citizens in this regard. 

Concerning contributory cash benefits, the Court held that third country nationals are to be treated 

                                                           
141

 A recent study mandated by the European Commission falsifies this myth: according to the study, non-active (i.e. non-
working) EU migrants represent a very small share of the total population in each Member State. They account for between 
0.7% and 1.0% of the overall EU population. A few notable exceptions are Belgium (3%), Cyprus (4.1%), Ireland (3%) and 
Luxembourg (13.9%). The vast majority of non-active intra-EU migrants reside in EU-15 countries (approx. 98%) (Juravle et al, 
2013, Executive Summary).  
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equally to EU citizens in accordance with Article 1 of Protocol No. 1 (right to property) (ECtHR, Gaygusuz 

v. Austria, 1996). In terms of non-contributory cash benefits, the jurisprudence is mixed. Whereas the 

Court has been restrictive in acknowledging benefits regarding schooling and study periods, it accepted 

other non-contributory cash benefits under the (only) condition that they legally exist (ECtHR, Koua 

Poirrez v. France, 2003).  

The ECSR found a number of violations of the right to social security and social assistance by the EU 

Member States in its conclusions of 2013. These were mostly violations regarding the access to social 

security and social assistance benefits of non-EU citizens. The Charter provides that citizens of states 

parties to the Charter who legally reside or regularly work in the state concerned must be treated 

equally to citizens of that state. In very specific and narrow circumstances (such as emergency 

assistance), the conditions of legal stay or regular work do not apply (ECSR, 2014). 

In view of this situation of inadequate social rights protection within the EU, the question arises whether 

these rights ǎƘƻǳƭŘ ŎƻƴǎŜǉǳŜƴǘƭȅ ōŜ ƛƴǘŜǊǇǊŜǘŜŘ ƛƴ ǘƘŜ ƭƛƎƘǘ ƻŦ !ǊǘƛŎƭŜ ро ƻŦ ǘƘŜ 9¦ /ƘŀǊǘŜǊΥ ΨbƻǘƘƛƴƎ ƛƴ 

this Charter shall be interpreted as restricting or adversely affecting human rights and fundamental 

freedoms as recognised, in their respective fields of application, by Union law and international law and 

by international agreements to which the Union, the Community or all the Member States are party, 

including the European Convention for the Protection of Human Rights and Fundamental Freedoms, and 

by the Member {ǘŀǘŜǎϥ ŎƻƴǎǘƛǘǳǘƛƻƴǎΦΩ 

This interpretation would take into due account the requirements of Article 53, whilst providing the 

opportunity to narrow the protection gaps through a protection system that all EU Member States have 

accepted. It seems apparent that, in some areas, the EU system lacks a certain level of protection that 

the CoE protection mechanisms can provide. The effects of the economic crisis further exacerbate these 

gaps, which could be narrowed by giving full effect to the ESC in all countries of the European Union.  

D. Conclusions 
The analysis of the case law in the previous sections uncovers a number of differences and legal gaps in 

the human rights protection systems of the CoE, the EU and the Member States. It also highlights, 

however, mutual (judicial) influence and (possible) avenues of cooperation.  

First, the case law analysis shows that economic, social and cultural rights are second-rate rights in the 

EU internal human rights system, for several reasons. First, EU Member States largely retain competency 

over ESCR in key areas as far as they do not fall under EC anti-discrimination legislation. Thus, social 

policy competences remain shared between the EU and its Member States, with the Council and 

Parliament only able to adopt directives on minimum requirements (Art 153 TFEU). Hence, the 

economic integration activities of the EU are not accompanied by similar efforts in the social sphere. A 

deeper integration such as in the field of anti-discrimination could be a considerable step forward 

toward a better implementation of ESCR. 

In addition, the historic divide between the two sets of rights and their implementation, which date back 

to the era of the Cold War have not been overcome. While civil and political rights are in principle seen 
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ŀǎ ΨŦǳƭƭȅ-ŦƭŜŘƎŜŘΩ justiciable rights, the misconception of ESCR being programmatic in nature persists, 

and is perpetuated in the EU Charter of Fundamental Rights. 

The analysis of cases relating to access to services of migrants and asylum-seekers exemplifies certain 

legal deficits concerning the protection of ESCR. The CFREU does not include all social rights protected 

by the ESC, in particular only a limited right to housing assistance (cf. Article 34 (3) CFREU), while ESCR 

are in principle only applicable to citizens of the Contracting Parties. This might leave migrants that are 

not nationals of ESC countries without legal protection of certain economic, social and cultural rights. 

Second, the increasing harmonisation of asylum and migration rules has entailed strong interactions 

ōŜǘǿŜŜƴ ǘƘŜ 9¦ ƭŀǿ ŀƴŘ ǘƘŜ aŜƳōŜǊ {ǘŀǘŜǎΩ ǎȅǎǘŜƳǎ ƎƻǾŜǊƴƛƴƎ ǘƘŜǎŜ ŀǊŜŀǎΦ Lƴ ǎƻƳŜ ŎŀǎŜǎΣ ǘƘŜ 

harmonised rules have profoundly changed national laws. The analysis of the first cases brought before 

the ECJ shows that this influence was two-fold: leading to a more restrictive/repressive approach in 

some cases and to a more human rights-sensitive in others. From a human rights angle, it is 

disconcerting to see, however, that the ECJ has only very cautiously considered the fundamental rights 

at stake in the cases analysed. As the ECtHR and ECSR cannot decide on the human rights compatibility 

of EU legislation as such, but are limited to an assessment of its application by a Contracting Party in a 

ŎƻƴŎǊŜǘŜ ŎŀǎŜΣ ǘƘƛǎ ŎƻǳƭŘ ƭŜŀŘ ǘƻ ŀ ΨŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ƎŀǇΩ ǿƘŜƴ ŎƘŀƭƭŜƴƎƛƴƎ 9¦ ƳƛƎǊŀǘƛƻƴ ŀƴŘ ŀǎȅƭǳƳ 

law. 

The analysis of the case law also demonstrates that the common European migration and asylum law 

ǿŀǎ ŘǊŀŦǘŜŘ ƛƴ ŀ ǎǘǊƻƴƎ ΨƳƛƎǊŀǘƛƻƴ ŎƻƴǘǊƻƭΩ-spirit, while the fundamental rights of those directly affected 

were/are not always equally taken into account. This conclusion applies in particular to the Return 

Directive, with long potential detention periods and the complete legal vacuum in which persons are left 

when attempts to return them to their countries of origin or a safe third country have failed. In addition, 

ǘƘŜ ŎǳǊǊŜƴǘ Ψ5ǳōƭƛƴ ǎȅǎǘŜƳΩ ǇƻǎŜǎ Ƴŀƴȅ ƘǳƳŀƴ ǊƛƎƘǘǎ ŎƘŀƭƭŜƴƎŜǎΦ ¢ƘŜ ǇǊƛƴŎƛǇƭŜ ƻŦ ΨŦƛǊǎǘ ŜƴǘǊȅΩ Ǉǳǘǎ ŀ 

disproportionate burden on the Member States with external borders to the south and east, even 

though case law shows that these states have often proved unable to guarantee adequate reception 

conditions for asylum-seekers. In addition, the system seems to be handled in a relatively inflexible way 

by most Member States, which leaves little room for the consideration of the individual situation of 

asylum-seekers.  

Furthermore, case law highlights that it is very difficult for migrant children ς especially those 

unaccompanied or irregularly staying with their families ς to access basic services. Here, the Member 

{ǘŀǘŜǎΩ ƛƴǘŜǊŜǎǘ ƛƴ ƳƛƎǊŀǘƛƻƴ ŎƻƴǘǊƻƭΣ ƛƴ ǇŀǊǘƛŎǳƭŀǊ ŘƛǎŎƻǳǊŀƎƛƴƎ ƛǊǊŜƎǳƭŀǊ ƳƛƎǊŀǘƛƻƴΣ ǎŜŜƳǎ ǘƻ ƘŀǾŜ 

eclipsed the basic needs of children, which states have recognised in international treaties. It would thus 

not only be necessary to review legislation to allow migrant children to attend schools or access 

necessary health care, for example, but also to review practices which hamper effective access (e.g. 

requiring a number of documents for the enrolment). 

Third, the response of the EU and some of its Member States to the economic crisis is seen by some as a 

threat to the European human rights project. According to FIDH, recent European elections have 

illustrated widespread discontent with crisis governance. Serious human rights violations such as those 
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ƛƴ DǊŜŜŎŜ ǎƘƻǳƭŘ ƴƻǘ ōŜ ǎŜŜƴ ŀǎ ΨƛƴŜǾƛǘŀōƭŜ ŎƻƭƭŀǘŜǊŀƭ ŘŀƳŀƎŜ ƛƴ ǇǳǊǎǳƛƴƎ ŦƛƴŀƴŎƛŀƭ ǎǘŀōƛƭƛǘȅΨ (FIDH & 

HLHR, 2014, p. 69). 

Where austerity measures result in retrogressive steps affecting the realisation or implementation of 

human rights, the burden of proof shifts to the implementing state to provide justification for such 

retrogressive measures. In ensuring compliance with their human rights obligations when adopting 

austerity measures, states should demonstrate the existence of a compelling state interest; the 

necessity, reasonableness, temporariness and proportionality of the austerity measures; the exhaustion 

of alternative and less restrictive measures; the non-discriminatory nature of the proposed measures; 

the protection of a minimum core content of the rights; and genuine participation of affected groups 

and individuals in decision-making processes (Office of the High Commissioner for Human Rights, 2013, 

p.12). 

So far, both EU Member States and the Troika have not adhered to these principles in their measures 

against the economic crisis, which had, as analysed above, serious implications for ESCR. The 

governance gap in the field of ESCR calls for swift and comprehensive counter-measures. The realisation 

of Article 53 of the EU Charter of Fundamental Rights, which would enable the CoE human rights 

instruments to be applicable in order to provide higher levels of protection, could be a decisive step in 

this endeavour. This would also lead to a better harmonisation of the two systems. 

Other proposals have been made by the ECSR. For example, the EU could encourage its Member States 

to step up their commitments, in particular by ratifying the Revised ESC and accepting all the provisions 

in the Charter, which are most directly related in terms of substance to the provisions of EU law and the 

competences of the EU. A commitment of all EU Member States concerning the collective complaints 

procedure would also help to ensure greater balance between EU members in terms of ESCR protection. 

In addition, if the Charter were taken into account by EU lawmakers (European Commission, Council and 

Parliament), this would ensure that any new EU legislation increased the convergence between the two 

legal orders. 

Lastly, a possible accession by the EU to the ESC, similar to the process regarding the ECHR, would 

enable a more profound inclusion of the Charter in the development and implementation of EU law. The 

justification of EU accession to the ECHR applies mutatis mutandis to a possible accession of the EU to 

the ESC. Proposed by the European Parliament, this solution should be looked at closely to assess its 

potential practical effects, depending on the arrangements adopted. However, there does not yet seem 

to be a political consensus concerning this proposal and it therefore appears to be a longer-term 

endeavour.  
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IV. Ȭ.ÏÔ ÐÏÌÉÔÉÃÁÌÌÙ ÇÏÏÄ ÅÎÏÕÇÈȭ ɀ A policy  analysis of the EUȭÓ legal 

and institutional human rights framework 142 

A. Introduction  
The European Union (EU) is a unique political system. There has been a considerable debate on the 

adequate terms and theories that are able to grasp the EU as a political entity, as it is perceived to be 

more integrated as an international organisation but less than a traditional modern nation-state (see 

e.g. McCormick, 2014; Wiener and Diez, 2009). In the context of human rights protection, the quality 

and set-up of the EU as a political system is particularly relevant as it is states which are usually 

responsible for respecting, protecting and fulfilling human rights (see also FRAME report D 2.1 (Lassen, 

2014)). Thus, raising the question of the quality of the EU as a human rights system also means taking 

into consideration the specific shape and configuration of the EU as a political system and as an actor. 

This includes issues such as the institutional set up of the EU and the question of whether the EU is an 

international or supranational organisation, which might act in some situations as a state. Over the past 

decades, there have been considerable changes concerning the institutional set-up and legal framework 

of the EU, due to several Treaty reforms since the beginning of the 1990s. The changes have also 

provided for increased involvement of the EU in the field of human and fundamental rights. The Treaty 

of Maastricht, for example, stipulated a commitment to respect fundamental rights, as guaranteed by 

the ECHR and as resulting from the constitutional traditions of the Member States (Article F(2), TEU). 

The Treaty of Amsterdam included the so-ŎŀƭƭŜŘ /ƻǇŜƴƘŀƎŜƴ /ǊƛǘŜǊƛŀ ƛƴ ǘƘŜ Ψ¢ǊŜŀǘȅ on 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΩ 

(TEU) and introduced the then Article 13 that conferred on the EU the power to take appropriate action 

to combat discrimination on several grounds. 

Since the entering into force of the Lisbon Treaty, the EU has significantly strengthened its institutional 

and legal human and fundamental rights framework by, for example, amending or introducing new 

stipulations on human and fundamental rights in EU primary law, such as Article 21 (human rights in 

external relations), Article 2 or Article 6 TEU (internal dimension). The latter has particularly far-reaching 

legal and political consequences as it makes the EU Charter of Fundamental Rights (CFREU) legally 

binding for EU institutions as well as Member States when implementing EU law, and because it 

envisages the accession of the EU to the ECHR (which, however, has failed so far). The new EU human 

rights developments have earned wide political, public and academic praise and have attracted 

considerable criticism. Catherine Ashton, the former EU High Representative for Foreign Affairs and 

Security Policȅ ŀƴŘ ±ƛŎŜ tǊŜǎƛŘŜƴǘ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴΣ ǳƴŘŜǊƭƛƴŜŘ ǘƘŀǘ ǘƘŜ ΨǇǊƻƳƛǎŜ ƻŦ ǘƘŜ 

[ƛǎōƻƴ ¢ǊŜŀǘȅ ƛǎ ŀ ƳƻǊŜ ŎƻƘŜǊŜƴǘΣ ƳƻǊŜ ŎƻƴǎƛǎǘŜƴǘ ŀƴŘ ƘŜƴŎŜ ƳƻǊŜ ŜŦŦŜŎǘƛǾŜ 9¦ ŦƻǊŜƛƎƴ ǇƻƭƛŎȅΩ ό!ǎƘǘƻƴΣ 

нлмлΣ ǇΦ оύΦ ¢ƘŜ ¢ǊŜŀǘȅ Ƙŀǎ ŀƭǎƻ ōŜŜƴ ŘŜǎŎǊƛōŜŘ ŀǎ ƛƴƛǘƛŀǘƛƴƎ Ψŀ ƴŜǿ ŜǊŀ ŦƻǊ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΩǎ 

ƛƴǾƻƭǾŜƳŜƴǘ ƛƴ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ƳŀǘǘŜǊǎΩ όaǳƛǊΣ нлмпŀΣ ǇΦ нмфύ ƻǊ ŀǎ ƻƴŜ ƻŦ ǎŜǾŜǊŀƭ ΨƭŀƴŘƳŀǊƪǎ ŦƻǊ ǘƘŜ 

ŘŜǾŜƭƻǇƳŜƴǘ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ǇƻƭƛŎȅΩ ό[ŜŎƻƴǘŜ ŀƴŘ aǳƛǊΣ нлмпΣ ǇΦ моύΦ 5Ŝ 

{ŎƘǳǘǘŜǊ ǿǊƛǘŜǎ ƻŦ ŀ Ψ/ƘŀƴƎƛƴƎ ¦ƴŘŜǊǎǘŀƴŘƛƴƎ ƻŦ CǳƴŘŀƳŜƴǘŀƭ wƛƎƘǘǎ ƛƴ ǘƘŜ 9¦Ω όнлммΣ ǇΦ ммлύΣ ǿƘƛŎƘ 
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includes the emergence of a fundamental rights culture within EU institutions, as well as a shift from a 

ΨŎƻǳǊǘ-ŎŜƴǘǊŜŘ ŦƻŎǳǎΩ ƻƴ ƘǳƳŀƴ ǊƛƎƘǘǎ Ψǘƻ ŀƴ ŀǇǇǊƻŀŎƘ ǘƘŀǘ ǎŜŜǎ ǘƘŜ ǇǊƻǘŜŎǘion of fundamental rights as 

ǇŀǊǘ ƻŦ ŀ ōǊƻŀŘŜǊ ŜŦŦƻǊǘ ǘƻ ƛƳǇǊƻǾŜ ƎƻǾŜǊƴŀƴŎŜΩ ό5Ŝ {ŎƘǳǘǘŜǊΣ нлммΣ ǇΦ млуύΦ !ǎ ƘǳƳŀƴ ǊƛƎƘǘǎ ƭŀǿ ƛƴ ǘƘŜ 

EU was ς and still is ς ΨƳŀƛƴƭȅ ǘƘŜ ŀŎƘƛŜǾŜƳŜƴǘ ƻŦ ƧǳŘƛŎƛŀƭ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴΩ ό±ŀǊƧǳΣ нлмпΣ ǇΦ мΤ ǎŜŜ ŀƭǎƻ 

Douglas-Scott, 2011, p. 647) the recent developments have given the EU human rights framework a 

more pro-ŀŎǘƛǾŜ ŀǇǇǊƻŀŎƘ ǘƘŀǘ ƴƻǘ ƻƴƭȅ ǎŜŜǎ ƘǳƳŀƴ ǊƛƎƘǘǎ ŀǎ ŀ ΨǎǳōǎǘŀƴǘƛǾŜ ƭƛƳƛǘŀǘƛƻƴ ǘƻ ǘƘŜ ŀŎǘƛƻƴ ōƻǘƘ 

ƻŦ ǘƘŜ ƛƴǎǘƛǘǳǘƛƻƴǎ ƻŦ ǘƘŜ 9¦ ŀƴŘ ƻŦ ǘƘŜ 9¦ ƳŜƳōŜǊ ǎǘŀǘŜǎΩΣ ōǳǘ ŀƭǎƻ ŀŎƪƴowledges its positive function, 

that is, to guide and empower political action (De Schutter, 2011, p. 116). Or, as Muir phrases it: 

EU institutions are progressively moving from an era in which the protection of fundamental 

rights in the European Union was primarily ΨpassiveΩ, to a new stage marked by a strong Ψpro-

activeΩ role of EU institutions in this field. For many years, EU institutions and Member States 

were merely bound to respect fundamental rights while acting within the scope of EU law. [...] In 

recent years however, the mandate of EU actors in matters of fundamental rights protection has 

been considerably consolidated to the extent that EU political institutions are in increasingly 

positive manner acting to enhance fundamental rights protection [...]. (Muir, 2014b, p. 26) 

IƻǿŜǾŜǊΣ ŎǊƛǘƛŎŀƭ ǾƻƛŎŜǎ ǎǘƛƭƭ ǊŜƳŀǊƪ ǘƘŀǘ ǘƘŜ 9¦ ΨƘŀǎ ǳǎŜŘ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ŀǎ ŀ ƳŜŀƴǎ ǘƻ ǎǘǊŜƴƎǘƘŜƴ 

ǘƘŜ ŀǳǘƻƴƻƳȅΣ ǎǳǇǊŜƳŀŎȅ ŀƴŘ ƭŜƎƛǘƛƳŀŎȅ ƻŦ 9¦ ƭŀǿΣ ǊŀǘƘŜǊ ǘƘŀƴ ŦƻǊ ǘƘŜƛǊ ƻǿƴ ǎŀƪŜǎΩ ό5ƻǳƎƭŀǎ-Scott, 

2011, p. 649). Others descǊƛōŜ ǘƘŜ 9¦ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ǇƻƭƛŎȅ Ψŀǎ ŀ {ƻǳǊŎŜ ƻŦ 9ǳǊƻǎŎŜǇǘƛŎƛǎƳΩ ό[ŜŎƻƴǘŜΣ 

нлмпΣ ǇΦ уоύ ƻǊ ŎƭŀƛƳ ǘƘŀǘ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ŀǊŜ Ψ!ƴ ¦ƴǎŜǘǘƭƛƴƎ 9¦ /ƻƳǇŜǘŜƴŎŜΩ όaǳƛǊΣ нлмпōΣ ǇΦ нрύΦ 

There are many points of criticism emphasising gaps, tensions and contradictions concerning the 

institutional as well as legal EU human rights framework. Many of them are formulated by measuring 

the political system of the EU against the standards and the model of a modern state. However, the 

political system of the EU still is considerably different when compared to the systems of the Member 

States and it appears that it will remain so for the foreseeable future. At the same time, it must be kept 

in mind that the EU institutional and legal human rights framework is quite complex, rather new and still 

leaves room for improvement. Besides, the complexity of the system is exacerbated by the fact that the 

European regional human rights framework was profoundly shaped by another institution, the Council 

of Europe (CoE), and instrument, the European Convention on Human Rights (ECHR). The growing 

competences of the EU in the fields of human and fundamental rights are fuelling the debate on the 

influence, overlaps and tensions between the two systems and their respective instruments and 

institutions (see e.g. Dzehtsiarou et al, 2014; van der Berghe, 2010; chapter II of this report).  

The following chapter aims at contributing to the discussion outlined above by elaborating on important 

gaps, tensions, challenges and contradictions of the legal as well as the political and institutional human 

rights framework, focussing exclusively on the EU but taking into consideration both, the internal and 

external dimension. In doing so, it will abstain from undertaking a legal analysis of the pertinent treaties, 

human rights laws or case law of the European Court of Justice (ECJ). The approach adopted will rather 

follow a social science approach and will contain a political analysis of EU human rights instruments as 
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well as scrutinise the EU as a political system and highlight institutional gaps, tensions and challenges 

with regard to human and fundamental rights.143 

1. Methodology  

The research carried out in the context of this chapter primarily draws on interviews conducted with 

representatives from the European Commission (EC),144 the European External Action Service (EEAS), the 

European Parliament (EP)145 as well as with an NGO representative. In total, qualitative interviews with 

22 interview partners were conducted in September 2014 as well as in January 2015. Issues covered in 

the interviews included, for example: the role of human rights in the EU in general and within EEAS 

policies in particular; the evaluation of the effectiveness, impact, implementation and significance of 

different human rights instruments and gaps and challenges in this regard; the collaboration with other 

EU bodies, as well as Member States and other stakeholders (such as NGOs); and questions concerning 

gaps and challenges, as well as potential room for improvement, of human rights policies and 

instruments of the EU and the EEAS. The interviewees were guaranteed confidentiality, thus, there will 

be no direct reference to any persons interviewed. As the analysis follows the evaluation procedure 

designed by Meuser and Nagel (2005, pp. 71-93), a direct reference is in any case unnecessary because 

the analysis presented below aims at filtering out condensed insights which are observable across 

several interviews. 

Thus, the findings of this chapter are mainly based on an analysis of interviews, but they are also 

embedded and complemented by an analysis of literature (with a political and social science focus), in 

order to better systematise and contextualise the results of the interviews. 

2. Content  

The present chapter starts with a discussion of gaps, tensions and contradictions concerning EU human 

rights instruments. It will, firstly, elaborate on some general aspects and then proceed to analyse 

tensions with regard to the values laid down in the Treaties and the complex issues of EU human rights 

competences. Furthermore, the Charter on Fundamental Rights of the European Union, the question of 

monitoring human rights in EU Member States, infringement procedures and the priority of politics, 

some aspects regarding the planned but controversial EU accession to the ECHR as well as anti-

discrimination legislation and policies will be discussed as important dimensions of the internal 

dimension. The last two sub-sections will deal with external policies, such as the EU Strategic Framework 

and Action Plan on Human Rights and Democracy and the Human Rights Guidelines. The next section 

will focus on gaps, tensions and contradictions concerning the institutional and structural EU human 
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 As discussed in chapter II and V, the EU very often differentiates between fundamental rights and human rights. The first 
term is used exclusively with regard to the internal dimension when referring to Treaty obligations of the Union and the second 
term is primarily used for the external dimension when referring to international treaties or agreements, although sometimes 
also as an umbrella term to refer to both dimensions when discussing general human rights aspects. This chapter mostly follows 
this distinction that means, fundamental rights is used only for the internal aspects and human rights mainly for external 
relations but also as an umbrella term.  
144

 Interview partners were officers (Head of Units, (Human Rights) Policy and Legal Officers, Programme Managers) from DG 
DEVCO, DG JUST, DG HOME, DG ECHO and DG TRADE. 
145

 Two MEPs who are also members of the Committee on Civil Liberties, Justice and Home Affairs (LIBE) and the Subcommittee 
on Human Rights (DROI) respectively. 
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rights context. The section will first discuss the EU as a political system; it will analyse the relationship 

between the EU and its Member States and will then elaborate on institutional gaps, tensions and 

contradictions including the Council of the European Union, the European Parliament (EP) and the EC. 

Secondly, it will scrutinise the role of the EU as a human rights actor with regard to international 

relations ς with a special focus on the EEAS ς and conclude with a few paragraphs on inter- and intra-

institutional cooperation. The conclusions will summarise the most important cross-cutting issues raised 

in the chapter. 

B. Gaps, tensions and contradictions concerning  instruments  
!ǎ ŀƭǊŜŀŘȅ ƳŜƴǘƛƻƴŜŘ ƛƴ ǘƘŜ ƛƴǘǊƻŘǳŎǘƛƻƴ ŀƴŘ ŀǎ ƳŀǇǇŜŘ ƛƴ 5 пΦм ΨwŜǇƻǊǘ ƻƴ ǘƘŜ ƳŀǇǇƛƴƎ ǎǘǳŘȅ ƻƴ 

ǊŜƭŜǾŀƴǘ ŀŎǘƻǊǎ ƛƴ ƘǳƳŀƴ ǊƛƎƘǘǎ ǇǊƻǘŜŎǘƛƻƴΩΣ the EU has a multitude of sources of and a complex 

ΨŎƻƴǎǘƛǘǳǘƛƻƴŀƭ ŦǊŀƳŜǿƻǊƪ ŦƻǊ ƘǳƳŀƴ ǊƛƎƘǘǎΩ όŘŜ .ǵǊŎŀΣ нлммΣ ǇΦ пссύΦ ¢ƘŜ ǎƻǳǊŎŜǎ ƛƴŎƭǳŘŜ ǇǊƛƳŀǊȅ ƭŀǿΣ 

ǎǳŎƘ ŀǎ ǘƘŜ /Cw9¦ ŀƴŘ ǘƘŜ ǇŜǊǘƛƴŜƴǘ ǎǘƛǇǳƭŀǘƛƻƴǎ ƛƴ ǘƘŜ ¢9¦ ŀƴŘ ǘƘŜ Ψ¢ǊŜŀǘȅ ƻƴ ǘƘŜ CǳƴŎǘƛƻƴƛƴƎ ƻŦ ǘƘŜ 

European UnƛƻƴΩ ό¢C9¦ύΣ ŀǎ ǿŜƭƭ ŀǎ ŀ ōǊƻŀŘ ǊŀƴƎŜ ƻŦ ǎŜŎƻƴŘŀǊȅ ƭŀǿΦ ¢ƘŜ ƛƳǇƻǊǘŀƴŎŜ ŀƴŘ ǎŎƻǇŜ ƻŦ 

ǎŜŎƻƴŘŀǊȅ ƭŀǿ ƻƴ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛǎ ǎƻƳŜǘƛƳŜǎ ǳƴŘŜǊǊŀǘŜŘ ŀƴŘΣ ŀǎ aǳƛǊ Ƙŀǎ ǇƻƛƴǘŜŘ ƻǳǘΣ ΨƭƛƳƛǘŜŘ 

attention has been devoted to the growth of EU legislation that has implications for the protection of 

ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎΦ ¸ŜǘΣ ƛƴ ǊŜŎŜƴǘ ȅŜŀǊǎ ǘƘŜ ƛƳǇƻǊǘŀƴŎŜ ƻŦ ǎǳŎƘ ŀŎǘǎ ƻŦ ǎŜŎƻƴŘŀǊȅ ƭŀǿ Ƙŀǎ ƎǊƻǿƴΦΩ όaǳƛǊΣ 

2014a, p. 220) Muir distinguishes between three main types of EU legislation that have fundamental 

ǊƛƎƘǘǎ ƛƳǇƭƛŎŀǘƛƻƴǎΥ ŀύ ΨǘƘŜ 9¦ ƭŜƎƛǎƭŀǘƛƻƴ ŘŜǎƛƎƴŜŘ ǘƻ άƎƛǾŜ ǎǇŜŎƛŦƛŎ ŜȄǇǊŜǎǎƛƻƴέ ǘƻ ŀ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘΩΣ 

including EU anti-ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ƭŜƎƛǎƭŀǘƛƻƴ ŀǎ ŀ ǇǊƻƳƛƴŜƴǘ ŜȄŀƳǇƭŜΤ ōύ Ψ9¦ άŀŎŎŜǎǎƻǊȅέ ǇƻǿŜǊ ǘƻ 

ƭŜƎƛǎƭŀǘŜ ƻƴ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎΩΣ ǿƘƛŎƘ ǊŜŦŜǊǎ ǘƻ ƭŜƎƛǎƭŀǘƛǾŜ ŀŎǘǎ ǘƻ ƛƳǇƭŜƳŜƴǘ ΨƻǊŘƛƴŀǊȅΩ 9¦ ŎƻƳǇŜǘŜƴŎŜǎ 

that have an impact on fundamental rights standards as a by-ǇǊƻŘǳŎǘΤ ŀƴŘ Ŏύ Ψ9¦ ƭŜƎƛǎƭŀǘƛƻƴ ŘŜŦƛƴƛƴƎ ǘƘŜ 

ǎŎƻǇŜ ƻŦ ǘƘŜ 9¦ ŎƻǳǊǘǎΩ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ƧǳǊƛǎŘƛŎǘƛƻƴΩ όaǳƛǊΣ нлмпŀΣ ǇǇΦ нно-229). In addition, there 

are a vast number of other instruments, such as actions plans, policy programmes and strategies, 

ŦǳƴŘƛƴƎ ǇǊƻƎǊŀƳǎ ŀƴŘ ƻǘƘŜǊ ŘƻŎǳƳŜƴǘǎ ŀƴŘ ƛƴƛǘƛŀǘƛǾŜǎΣ ǳǎŜŘ ƛƴ ǘƘŜ ŎƻƴǘŜȄǘ ƻŦ ǘƘŜ 9¦Ωǎ ƛƴǘŜǊƴŀƭ ŀǎ ǿŜƭƭ as 

ŜȄǘŜǊƴŀƭ ǊŜƭŀǘƛƻƴǎ ǇƻƭƛŎƛŜǎΦ Lƴ ƎŜƴŜǊŀƭΣ ƛǘ Ƙŀǎ ǘƻ ōŜ ŜƳǇƘŀǎƛǎŜŘ ΨǘƘŀǘ ǇǊotection of fundamental rights in 

the EU has evolved in an ad hoc, confusing, incremental way and there exists no clear, conceptual 

ǳƴŘŜǊǇƛƴƴƛƴƎ ǘƻ ǘƘŜ ǊƛƎƘǘǎ ǇǊƻǘŜŎǘŜŘ ǳƴŘŜǊ 9¦ ƭŀǿΩ ό5ƻǳƎƭŀǎ-Scott, 2011, p. 649). The CFREU has raised 

some hope in addressing this shortcoming (ibid), yet, at the same time it also raises many additional 

questions concerning implementation, the balance of rights enshrined in the Charter and its relation to 

the ECHR. As these questions have already been addressed to some extent in chapters II and III of this 

report, the analysis below only summarises the points raised by the interview partners.  

Before looking into the most important issues raised by the interviewees in depth, the following briefly 

points out some general aspects regarding EU human rights instruments, which were reported to be 

important (some of them will be picked up again later on or in the conclusions of this chapter). Firstly, 

the lack of knowledge about the legal and institutional framework of the EU in general and the human 

rights framework in particular seems to be a serious problem. This is not only an issue which concerns 

EU citizens but also many other stakeholders. There is a lack of knowledge about how the EU works and 

in what way and under what circumstances citizens are protected by EU human rights instruments. 

Secondly, and closely connected to the first point, the complexity of the human rights legal framework is 

perceived to be a major challenge which makes it difficult to understand the framework as well as to 
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promote fundamental rights in the EU. Thirdly, interview partners also complained about a lack of 

communication on human rights issues and obligations to the citizens, on the one hand, and to all EU 

officers on the other hand, especially those not working in the human rights field. For this reason, the 

EU is often attributed responsibilities and competences in the human rights field, which it legally does 

not have. Fourthly, there is doubt whether EU policy makers and officers are ready and willing to give 

human rights the priority they are given by the Treaties. It is questionable whether human rights are 

ŀŎŎŜǇǘŜŘ ōȅ 9¦ ƻŦŦƛŎƛŀƭǎ ŀǎ ōŜƛƴƎ ŀǘ ǘƘŜ ŎƻǊŜ ƻŦ ǘƘŜ 9¦Ωǎ ǾŀƭǳŜǎΦ ¢ƘǳǎΣ ǘƘŜǊŜ ƛǎ ƴƻǘ ƻƴƭȅ ŀ ƭŀŎƪ ƻŦ 

education and awareness concerning the human rights system and principles of the EU among EU 

citizens and other stakeholders (e.g. civil society) but also a lack of political willingness when it comes to 

EU officials. ¢ƘŜǊŜ ƛǎ ǊŜǇƻǊǘŜŘƭȅ ŀ ƭŀŎƪ ƻŦ ŀ ΨŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ŎǳƭǘǳǊŜΩΦ CƛŦǘƘƭȅΣ ǇǊƻōƭŜƳs of human rights 

instruments are not first and foremost seen as shortcomings in terms of a lack of adequate EU human 

rights standards, but they are to a large extent defined as issues of inadequate implementation of these 

standards. The achievement of the obligations and values laid down in the Treaties and other 

instruments is perceived as a challenge, requiring a broad range of actions and considerable effort to 

put into practice. Lastly, the EU system of human rights instruments is rather new. Thus, it is not easy to 

seriously evaluate the long-term impacts of the instruments. More time is required to thoroughly 

implement some of the instruments and to evaluate their eventual impact.  

Apart from these general comments, the topics which were considered to be the most crucial issues by 

the interview partners (which will be elaborated on in more detail below) are the values laid down in the 

Treaties and the complex issue of EU human rights competences, the CFREU, the question of monitoring 

EU member states, the accession of the EU to the ECHR and EU anti-discrimination legislation and 

policies. Concerning external action, the focus was on the EU Strategic Framework and Action Plan as 

well as the so-ŎŀƭƭŜŘ ΨIǳƳŀƴ wƛƎƘǘǎ DǳƛŘŜƭƛƴŜǎΩΦ   

1. The values in the Treatie s and the complex issue of EU human rights 

competences 

The values laid down in the Treaties ς including those referring to or having implications for human 

rights ς are quite ambitious and far-ǊŜŀŎƘƛƴƎΦ CƻǊ ŜȄŀƳǇƭŜΣ !ǊǘƛŎƭŜ н ƻŦ ǘƘŜ ¢9¦ ǎŀȅǎ ǘƘŀǘ ǘƘŜ Ψ¦ƴƛƻn is 

founded on the values of respect for human dignity, freedom, democracy, equality, the rule of law and 

respect for human rights, including the rights of persons belonging to minorities. These values are 

common to the Member States in a society in which pluralism, non-discrimination, tolerance, justice, 

ǎƻƭƛŘŀǊƛǘȅ ŀƴŘ Ŝǉǳŀƭƛǘȅ ōŜǘǿŜŜƴ ǿƻƳŜƴ ŀƴŘ ƳŜƴ ǇǊŜǾŀƛƭΦΩ ¢ƘŜǎŜ ŀƳōƛǘƛƻǳǎ ǾŀƭǳŜǎΣ ƘƻǿŜǾŜǊΣ ŀǊŜ 

contrasted by limited competences of the EU in the field of fundamental and human rights. There is a 

gap between these demanding and promising values and the way they are translated into concrete EU 

rights and competences, which are difficult to understand not only for most of EU citizens but also for 

many other stakeholders. This gap was defined as a relevant problem in the daily work of the officers, 

because it creates misunderstandings about the scope of EU competences and the possibilities that EU 

officers have in the field of fundamental and human rights. It is important to note that the mismatch 

between values laid down in the treaties and the restricted competences of EU bodies in the area of 

fundamental and human rights are not necessarily perceived as a problem which can be grasped 

exclusively by legal terms, they are predominantly classified as a political problem that has 
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consequences not only for the best possible guarantee of fundamental and human rights, but also 

ƛƳǇƭƛŎŀǘƛƻƴǎ ƻƴ ƛǎǎǳŜǎ ǎǳŎƘ ŀǎ ǘƘŜ 9¦Ωǎ ŎǊŜŘƛōƛƭƛǘȅ ŀƴŘ ŀŎŎƻǳƴǘŀōƛƭƛǘȅΦ ¢ƘŜ ƭŜƎŀƭ ƘǳƳŀƴ ǊƛƎƘǘǎ ǎȅǎǘŜƳ ƻŦ 

ǘƘŜ 9¦ ǿŀǎ ŎƘŀǊŀŎǘŜǊƛǎŜŘ ŀǎ ōŜƛƴƎ Ψƴƻǘ ƎƻƻŘ ŜƴƻǳƎƘΩ ƴƻǘ ƻƴƭȅ ōŜŎŀǳǎŜ ƻŦ ƛǘǎ ƭŜƎŀƭ ŎƻƳǇƭŜȄƛǘȅΤ ƛǘ ǿŀǎ ŀƭǎƻ 

ŀǎǎŜǎǎŜŘ ŀǎ ōŜƛƴƎ Ψƴƻǘ ǇƻƭƛǘƛŎŀƭƭȅ ƎƻƻŘ ŜƴƻǳƎƘΩΣ ŀǎ ƛǘ ƻōǎŎǳǊŜǎ ǇƻƭƛǘƛŎŀƭ ǊŜǎǇƻƴǎƛōƛƭƛǘƛŜǎ ŦƻǊ 9¦ 

fundamental and human rights issues. 

2. The Charter on Fundamental Rights of the European Uni on 

The CFREU is commonly seen as a major step forward when it comes to the EU fundamental rights 

framework. The President of the European Court of Human Rights (ECtHR), Dean Spielmann, has for 

example ŜƳǇƘŀǎƛǎŜŘ ǘƘŀǘ ŀǘ ΨǘƘŜ ǎȅƳōƻƭƛŎ ƭŜǾŜƭΣ ōǳǘ ƳƻǊŜ ƛƳǇƻǊǘantly at the political and practical 

ƭŜǾŜƭǎΣ ǘƘŜ /ƘŀǊǘŜǊ ƛǎ ŀ ǎƻƭŜƳƴ ŎƻƳƳƛǘƳŜƴǘ άǘƻ ǊŜǎǇŜŎǘΣ ǇǊƻǘŜŎǘΣ ǇǊƻƳƻǘŜ ŀƴŘ ŦǳƭŦƛƭέ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎΩ 

(Spielmann, 2014, p. xii). The Charter, which was drafted by a Convention consisting of representatives 

of the EU, the Member States and civil society, was ceremoniously proclaimed in Nice by the EP, the 

Council and the EC on 7 December 2000 and became legally binding with the adoption of the Treaty of 

Lisbon (see e.g. Bojarski, Schindlauer & Wladasch, 2014, pp. 14-15; Piris, 2010, pp. 146-151; Zetterquist, 

2011). As already mentioned above, the CFREU raised many hopes and was welcomed quite 

enthusiastically, but has also been criticised in many respects (see e.g. Kerikmäe, 2014). In general, the 

CFREU is evaluated quite positively by the officers, as unique and as one of the most modern and 

ŀŘǾŀƴŎŜŘ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛƴǎǘǊǳƳŜƴǘǎ ƛƴ ǘƘŜ ǿƻǊƭŘΦ Lǘ ƛǎ ŘŜǎŎǊƛōŜŘ ŀǎ ƻƴŜ ƻŦ ǘƘŜ ΨƳƻǎǘ ŦŀǊ ǊŜŀŎƘƛƴƎΩ ōƛƭƭǎ ƻŦ 

rights and it is perceived as an achievement that Member States were able to agree on such a 

document. It is seen as a positive development that it makes the EU and its Member States accountable 

for respecting fundamental rights when implementing EU laws and policies. Before the entry into force 

of the Treaty of Lisbon, this could be considered a gap in EU fundamental/human rights protection, not 

least due to the fact that EU actions, laws and policies have a deep impact on the lives of European 

citizens, as a significant ǇŀǊǘ ƻŦ aŜƳōŜǊ {ǘŀǘŜǎΩ ƭŜƎƛǎƭŀǘƛƻƴ Ƙŀǎ ƛǘǎ ƻǊƛƎƛƴ ŀǘ ǘƘŜ 9¦ ƭŜǾŜƭΦ ¢ƘŜǊŜŦƻǊŜΣ ƻƴŜ 

ƻŦ ǘƘŜ ŀŘǾŀƴǘŀƎŜǎ ƻŦ ǘƘŜ /Cw9¦ ƛǎ ǘƘŀǘ ƛǘ Ƙŀǎ ŎƭƻǎŜŘ ǘƘƛǎ ƎŀǇ ƻŦ ΨŀŎŎƻǳƴǘŀōƛƭƛǘȅΩ ŀǎ ƛǘ Ƙŀǎ ƛƴǘǊƻŘǳŎŜŘ ŀ 

catalogue of enforceable rights which can be directly invoked by citizens. The officers are furthermore 

aware that the CFREU is increasingly used and referred to by the ECJ, which seems to give the Charter 

particular weight and authority, not least because ECJ rulings show that not respecting the Charter has 

serious conseqǳŜƴŎŜǎΦ .ǳǘ 9¦ ǇƻƭƛŎȅ ƳŀƪŜǊǎ ŀƴŘ ƻŦŦƛŎŜǊǎ ŘƛŘ ƴƻǘ ƻƴƭȅ ǎǘǊŜǎǎ ǘƘƛǎ ΨǊŜǎǘǊƛŎǘƛƴƎΩ ŘƛƳŜƴǎƛƻƴ 

ƻŦ ǘƘŜ /Cw9¦ ƛƴ ǘŜǊƳǎ ƻŦ ƛǘ ΨōƛƴŘƛƴƎΩ 9¦ ƛƴǎǘƛǘǳǘƛƻƴǎ ŀƴŘ aŜƳōŜǊ {ǘŀǘŜǎ ǿƘŜƴ ƛƳǇƭŜƳŜƴǘƛƴƎ 9¦ ŀŎǘǎΦ 

They also refer to a more positive and pro-active dimension of the Charter. They are increasingly aware 

ǘƘŀǘ ǘƘŜ /Cw9¦ Ŏŀƴ ōŜ ǳǎŜŘ ŀǎ ŀ ΨǘƻƻƭΩΦ ¢ƘŜ ŀŘƻǇǘƛƻƴ ŀƴŘ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ǘƘŜ /Cw9¦ ǘƘŜǊŜŦƻǊŜ 

reflects the pro-ŀŎǘƛǾŜΣ ΨǇƻǎƛǘƛǾŜΩ ǎƘƛŦǘ ƻŦ ǘƘŜ 9¦ ƘǳƳŀƴ ǊƛƎƘǘǎ ŦǊŀƳŜǿƻǊƪ ŀƴŘ ŀǇǇǊƻŀŎƘΣ ŀǎ ŜƳǇƘŀǎƛǎŜŘ 

by the academic literature (see e.g. de Schutter, 2011; Muir, 2014).  

¢ƘŜ /Cw9¦ ƛǎ ƴƻǘ ƻƴƭȅ ŀǇǇƭƛŎŀōƭŜ ǘƻ ǘƘŜ ƛƴǘŜǊƴŀƭ ŘƛƳŜƴǎƛƻƴ ƻŦ 9¦ ŀŎǘƛƻƴΣ Ψƛǘ ŀƭǎƻ ŀǇǇƭƛŜǎ ǘƻ ƛǘǎ ŜȄǘŜǊƴŀƭ 

ŀŎǘƛƻƴΩ ό9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴΣ нлмлΣ ǇΦ пύΦ Lƴ ŀŘŘƛǘƛƻƴΣ ǘƘŜ /ƘŀǊǘŜǊ ŀƭǎƻ ǎŜŜƳǎ ǘƻ ōŜ ƻŦ ǇƻƭƛǘƛŎŀƭ ǎȅmbolic 

value for the external dimension of EU human rights policies as it can be used to argue that human 

rights are not only used as a strategy towards third countries, but that EU institutions are also subjected 

to the rights compliance that they are demanding from other countries. It is reported to have an effect 

on strengthening internal-external coherence of EU fundamental-human rights policies and strategies. 
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Yet, on the downside, the CFREU is also regarded as an ambitious document requiring serious effort and 

political will in order to be adequately implemented and applied. Particular challenges in this regard are 

ensuring that the action of all EU institutions complies with the obligations laid down in the Charter and 

guaranteeing that any EU act is in line with and respects the rights enshrined in the CFREU. The 

ΨƳŀƛƴǎǘǊŜŀƳƛƴƎΩ ƻŦ ǘƘŜ /Cw9¦ ƛƴ ŀƭƭ 9¦ ƛƴǎǘƛǘǳǘƛƻƴǎ ŀƴŘ ǘƘǊƻǳƎƘƻǳǘ ǘƘŜ ƭŜƎƛǎƭŀǘƛǾŜ ǇǊƻŎŜǎǎ ƛǎ ŜǾŀƭǳŀǘŜŘ ǘƻ 

be a specifically demanding task, especially in those fields where the human rights dimension is not 

obviously apparent. There seems to be undertaken a considerable effort to advance the CFREU and 

mainstream all EU legislation to be in compliance with the Charter. One example in this context is the 

Communication from the European Commissiƻƴ ƻƴ ǘƘŜ Ψ{ǘǊŀǘŜƎȅ ŦƻǊ ǘƘŜ ŜŦŦŜŎǘƛǾŜ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ǘƘŜ 

/ƘŀǊǘŜǊ ƻŦ CǳƴŘŀƳŜƴǘŀƭ wƛƎƘǘǎ ōȅ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΩ (European Commission, 2010). The Strategy 

ƻŦŦŜǊǎ ǇǊŀŎǘƛŎŀƭ ǎǳǇǇƻǊǘ ōȅΣ ŦƻǊ ŜȄŀƳǇƭŜΣ ǇǊƻǾƛŘƛƴƎ ŀ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ΨŎƘŜŎƪ-ƭƛǎǘΩ ǘƘŀǘ ƛǎ ǳǎŜŘ ǘƻ 

ǊƻǳǘƛƴŜƭȅ ŎƘŜŎƪ ǿƘŜǘƘŜǊ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ ƭŜƎƛǎƭŀǘƛǾŜ ǇǊƻǇƻǎŀƭǎ ŎƻƳǇƭȅ ǿƛǘƘ ǘƘŜ /ƘŀǊǘŜǊΦ !ǎ Ƙŀǎ ōŜŜƴ 

mentioned above, the Charter not only binds EU institutions, but also Member States. The latter, 

however, was identified as being a neglected area so far. It was seen as a particular challenge to ensure 

and effectively monitor that Member States respect the fundamental rights of the Charter when 

implementing EU law.  

In addition to ensuring that all EU institutions and EU member states respect the CFREU, promoting the 

Charter was mentioned as particularly important in order to strengthen the EU fundamental rights 

system and culture. Interviewees highlighted a lack of knowledge about the Charter not only among 

European citizens, but also among other relevant stakeholders in Member States as well as at the EU 

level. The need for better communication about and awareness raising of the rights and scope of the 

CFREU was also confirmed by the European Commission in the Strategy for the effective implementation 

of the CFREU (European Commission, 2010, pp. 10-12).   

It is striking that EU representatives did not mention any gaps and challenges concerning the content of 

the Charter. They exclusively referred to procedural challenges and problems (see above), although 

academics have repeatedly discussed some problematic substantial issues of the CFREU, such as an 

imbalance between political and civil and social and economic rights (e.g. see chapter III.C of this 

report). Thus, the focus of the discussion is not on the standards and values set by the Charter and 

possible challenges content-wise, but rather on the procedural aspects of how to ensure optimal and 

effective implementation. 

3. Monitoring human  rights  in EU Member States, infringement 

procedures and the priority o f politics  

5Ŝ .ǵǊŎŀ Ƙŀǎ ŜƳǇƘŀǎƛǎŜŘ ǘƘŀǘ ǘƘŜ ΨŜȄƛǎǘƛƴƎ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ŦǊŀƳŜǿƻǊƪ ǎƛƎƴƛŦƛŎŀƴǘƭȅ ƭƛƳƛǘǎ ŀƴŘ ǎŜŜƪǎ ǘƻ 

ǊŜǎǘǊŀƛƴ ǘƘŜ Ǉƻǎǎƛōƛƭƛǘȅ ƻŦ 9¦ ƳƻƴƛǘƻǊƛƴƎ ƻǊ ǊŜǾƛŜǿ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ ǿƛǘƘƛƴ aŜƳōŜǊ {ǘŀǘŜǎΩ όŘŜ .ǵǊŎŀΣ 

2011, p. 466). The question of whether the EU should have human rights monitoring powers with regard 

to Member States, beyond the current competences laid down in the Treaties, and/or even have a 

comprehensive authority to address and sanction human rights violations in its Member States is a 



FRAME         Deliverable No. 4.2 

 92 

controversial issue. As the legal aspects of Article 7 of the TEU,146 ǿƘƛŎƘ ΨŎƻƴŦŜǊǎ ƴŜǿ ǇƻǿŜǊǎ ƻƴ ǘƘŜ 

Commission in its monitoring of fundamental rights in the Union and in the identification of potential 

ǊƛǎƪǎΩ ό9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴΣ нллоΣ ǇΦ оύΣ ŀǎ ǿŜƭƭ ŀǎ ǘƘŜ competences of the European Union Agency for 

Fundamental Rights (FRA) in this respect are already discussed comprehensively in chapter II.C, the 

present sections only add a few aspects mentioned by the interviewees which are crucial for assessing 

the issue. In general, the interviewees evaluated the monitoring competences and infringement 

procedures of the EU as quite weak and insufficient. The most important shortcomings in this regard 

were seen, on the one hand, as the limited scope of the CFREU, which only obliges Member States to 

implement EU law in compliance with the rights of the Charter. On the other hand, Article 7 of the TEU 

is not only limited by its conceptual and legal vagueness; the Article can be also interpreted to be a 

reflection of the political system of the EU, where inter-governmental relationships are still influential, 

as Member States want to have a say in sensitive issues, which human rights very often are. Article 7 

was considered by the interviewees as being unenforceable due to the lack of a political will and the 

reluctance of the Member States to be accountable to the EU for human rights issues outside the EU 

legal framework. It was described as a mechanism that does not work because the process laid down in 

the article will never be activated due to political reasons. The discussions surrounding Article 7 reveal 

the tensions between a legal and a political system of the EU, which are inherent in the vague 

formulation of the said Article, as well as the political process that is required to trigger it. Thus, Article 7 

ŘŜƳƻƴǎǘǊŀǘŜǎ ǘƘŀǘ ƘǳƳŀƴ ǊƛƎƘǘǎ ǘǊŜŀǘƛŜǎ ŀƴŘ ŎƭŀǳǎŜǎ ŀǊŜ ƴƻǘ ƻƴƭȅ Ψŀƭǿŀȅǎ ŀ ǇƻƭƛǘƛŎŀƭ ƻǳǘŎƻƳŜΣ ŀ 

ŎƻƳǇǊƻƳƛǎŜΣ ƻǊ ŀ ŘƛǇƭƻƳŀǘƛŎ ǊŜǎƻƭǳǘƛƻƴ ƻŦ ŎƻƳǇŜǘƛƴƎ ƛƴǘŜǊŜǎǘǎΩ ό[ŀƴƎƭƻƛǎΣ нллфΣ ǇΦ ноύΣ ǘƘŜȅ ŀǊŜ ƴƻǘ ƻƴƭȅ 

ΨƳŀŘŜ ōȅ ŀ ǇƻƭƛǘƛŎŀƭ ǇǊƻŎŜǎǎΩ όCǊŜŜƳŀƴΣ нллнΣ ǇΦ монύ ōǳǘ ŀǊŜ ŀƭǎƻ ǎǳōƧŜŎǘ ǘƻ ŀ ǇƻƭƛǘƛŎŀƭ ǇǊƻŎŜǎǎΣ ǿƘƛŎƘ 

seems to be the decisive starting point when it comes to discussing the issue of an effective EU human 

rights monitoring system. 

The crucial questions, therefore, do not only refer to whether EU monitoring of the human rights 

situation in Member States, outside the scope of EU law, is necessary ς as there are other international 

and regional human rights systems in place which have a monitoring function ς but also whether it is 

politically desired. In case such a monitoring or an effective sanction competence is politically desired, 

the next crucial challenge is to ascertain in what way such a competence/mechanism should be 

designed in order to be effective in such a specific political setting as the EU. Although some 

interviewees expressed their doubt as to whether there is the necessity for the EU to take over such 

responsibilities ς as Member States are already subjected to other regional and international 

instruments and mechanism, such as the ECHR or the human rights treaties of the United Nations ς 

most of them advocated for such a system as it was expected to not only enhance the credibility and 

legitimacy of the EU, but also the internal-external coherence of human rights policies. With regard to 

the specific legal and institutional design of such a system or competence, it is questionable if a hard law 

approach and mechanism is adequate for the specific political setting of the EU. It might be better to use 

                                                           
146

 !ǊǘƛŎƭŜ т ƻŦ ǘƘŜ ¢9¦ ǇǊƻǾƛŘŜǎ ŦƻǊ ŀ ǇƻƭƛǘƛŎŀƭ ƳŜŎƘŀƴƛǎƳ ǘƻ ŀŘŘǊŜǎǎ ŀƴŘ ǎŀƴŎǘƛƻƴ ǎƛǘǳŀǘƛƻƴǎ ǿƘŜǊŜ ΨǘƘŜǊŜ ƛǎ ŀ ŎƭŜŀǊ Ǌƛǎƪ ƻŦ ŀ 
ǎŜǊƛƻǳǎ ōǊŜŀŎƘ ōȅ ŀ aŜƳōŜǊ {ǘŀǘŜ ƻŦ ǘƘŜ ǾŀƭǳŜǎΩ ƭŀƛŘ Řƻǿƴ ƛƴ ǘƘe TEU (such as respect for human dignity, freedom, democracy, 
equality, the role of law or respect for human rights). 
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ΨǎƻŦǘŜǊΩ ƳŜŎƘŀƴƛǎƳǎΣ ǎǳŎƘ ŀǎ ŘŜƭƛōŜǊŀǘƛǾŜ ǇǊƻŎŜǎǎŜǎΣ ƻǊ ƳŀƪŜ ǳǎŜ ƻŦ ǘƘŜ ƻǇŜƴ ƳŜǘƘƻŘ ƻŦ ŎƻƻǊŘƛƴŀǘƛƻƴ ƻǊ 

enhance the mandate of the FRA (as discussed in chapter II.C).  

The 2003 Ψ/ƻƳƳǳƴƛŎŀǘƛƻƴ ŦǊƻƳ ǘƘŜ /ƻƳƳƛǎǎƛƻƴ ǘƻ ǘƘŜ /ƻǳƴŎƛƭ ŀƴŘ ǘƘŜ 9ǳǊƻǇŜŀƴ tŀǊƭƛŀƳŜƴǘ ƻƴ !ǊǘƛŎƭŜ 

т ƻŦ ǘƘŜ ¢ǊŜŀǘȅ ƻƴ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΩ already introduces means of securing respect for and promotion of 

ŎƻƳƳƻƴ ǾŀƭǳŜǎΣ ōŀǎŜŘ ƻƴ !ǊǘƛŎƭŜ т ƻŦ ǘƘŜ ¢9¦Σ ƛƴŎƭǳŘƛƴƎ ǘƘŜ ΨǊŜƎǳlar monitoring of respect for common 

ǾŀƭǳŜǎ ŀƴŘ ŘŜǾŜƭƻǇƛƴƎ ƛƴŘŜǇŜƴŘŜƴǘ ŜȄǇŜǊǘƛǎŜΩ ό9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴΣ нллоΣ ǇΦ фύΦ Lǘ ŦǳǊǘƘŜǊ ƳŜƴǘƛƻƴǎ 

ǘƘŜ 9tΩǎ ŀƴƴǳŀƭ ǊŜǇƻǊǘ ƻƴ ǘƘŜ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ǎƛǘǳŀǘƛƻƴ ƛƴ ǘƘŜ 9¦ ŀǎ ŀ ΨƳŀƧƻǊ ŎƻƴǘǊƛōǳǘƛƻƴ ǘƻ ǘƘŜ 

elaboration of an ŜȄŀŎǘ ŘƛŀƎƴƻǎƛǎ ƻƴ ǘƘŜ ǎǘŀǘŜ ƻŦ ǇǊƻǘŜŎǘƛƻƴ ƛƴ ǘƘŜ aŜƳōŜǊ {ǘŀǘŜǎ ŀƴŘ ǘƘŜ ¦ƴƛƻƴΩΦ 

However, it has to be emphasised that the monitoring quality of the reports has serious problems, as it 

is also a taboo to name member states with a problematic human rights record in these reports. Thus, 

the reports only analyse problems and make recommendations on a very general level. The 

/ƻƳƳǳƴƛŎŀǘƛƻƴ ŦǳǊǘƘŜǊ ǊŜŎƻƳƳŜƴŘǎ ΨŜǎǘŀōƭƛǎƘƛƴƎ ŀ ƴŜǘǿƻǊƪ ƻŦ ŀǳǘƘƻǊƛǘŀǘƛǾŜ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ 

experts to provide a high degree of expertise ǊŜƎŀǊŘƛƴƎ ŜŀŎƘ ƻŦ ǘƘŜ ¦ƴƛƻƴ aŜƳōŜǊ {ǘŀǘŜǎΩ όƛōid). The 

latter, however, had already been established before, following a recommendation by the EP in 2000 

(ibid), and ceased operation in 2006 (De Schutter, 2011, p. 113).  

4. EU accession to the ECHR 

The EU accŜǎǎƛƻƴ ǘƻ ǘƘŜ 9/Iw ǿŀǎ ǇǊƻǾƛŘŜŘ ŦƻǊ ƛƴ !ǊǘƛŎƭŜ сόнύ ƻŦ ǘƘŜ ¢9¦ ōȅ ǎǘƛǇǳƭŀǘƛƴƎ ǘƘŀǘ ǘƘŜ Ψ¦ƴƛƻƴ 

shall accede to the European Convention for the Protection of Human Rights and Fundamental 

CǊŜŜŘƻƳǎΦΩ ¢ƘŜ 9¦ ŀŎŎŜǎǎƛƻƴ ƛǎ ŀ ŎƻƴǘǊƻǾŜǊǎial topic among academics (see chapter II of this report; see 

also Callewaert, 2014; Craig, 2013; Douglas-Scott, 2011, pp. 658-669; Eckes, 2013). Whereas some 

ǎŎƘƻƭŀǊǎ ŜƳǇƘŀǎƛǎŜ ǘƘŜ ΨŀŘŘŜŘ ǾŀƭǳŜΩ ƻŦ ŀƴ ŜȄǘŜǊƴŀƭ ƘǳƳŀƴ ǊƛƎƘǘǎ ŎƻƴǘǊƻƭ ƻŦ ǘƘŜ 9¦ ό9ŎƪŜǎΣ нлмоΣ ǇΦ нррΤ 

Callewaert, 2014, pp. 14-18), others warn against the increased complexity or the threat to the 

autonomy of the EU legal order (Douglas-Scott, 2011, pp. 662 and 682). This section will not contribute 

to the legal discussion on the details and the prospective challenges, as well as advantages and 

disadvantages, of EU accession to the ECHR. However, it will shortly summarise the most important 

points raised by interviewees when asked about the potential benefits and challenges that they 

associate with the accession, as this will reveal some of the perceived gaps in the current EU human and 

fundamental rights framework, and some of the problems that might arise as a consequence of the 

accession.  

The three most important gaps concerning the current framework were voiced as follows:  Firstly, the 

need for external human rights supervision and monitoring of the performance of EU bodies was 

emphasised. It was seen as a problem that the European institutions are taking far-reaching decisions, 

which significantly affect the lives of EU citizens, yet these decisions are not subject to the same external 

monitoring as those of the Member States. The accession to the ECHR is seen as one way to address this 

gap. Secondly, and closely connected with the first point, the accession to the ECHR is expected to tackle 

the lack of accountability of EU institutions. Thirdly, the limited access of individuals to the ECJ was 
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defined as a gap.147 The accession to the ECHR would fill this gap ς its standards would be applicable to 

decisions and actions of EU institutions, including direct access to the ECtHR.  

As potential problems, the interviewees pointed out an even increased level of complexity which might 

it make harder for EU citizens, as well as policy makers and other stakeholders, to understand the 

system and the rights that they have, potentially further exacerbating the problem of limited access to 

justice for individuals. Thus, there would be an enhanced necessity for communication and public 

awareness-raising, as well as setting up a strong and transparent coordination mechanism between the 

two systems. 

5. Anti -discrimination legislation and policies  

EU anti-ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ŀƴŘ Ŝǉǳŀƭƛǘȅ ƭŀǿ Ŏŀƴ ōŜ ŎƻƴǎƛŘŜǊŜŘ ƻƴŜ ƻŦ ǘƘŜ 9¦Ωǎ ƘǳƳŀƴ ǊƛƎƘǘǎ ǎǳŎŎŜǎǎ ǎǘƻǊƛŜǎΦ 

Lǘ ƛǎ ŀƭǎƻ ŘŜǎŎǊƛōŜŘ ŀǎ ōŜƛƴƎ ΨǘƘŜ Ƴƻǎǘ ƛƳǇƻǊǘŀƴǘ ŀƴŘ ŜȄǇŀƴǎƛǾŜ ŀǊŜŀ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ ŀŎǘƛǾƛǘȅ ώΧϐ ǿƘƛŎƘ 

has been developed substantially since the adoption of Article 13 EC (now Article 19 TFEU) by the 

!ƳǎǘŜǊŘŀƳ ¢ǊŜŀǘȅΩ όŘŜ .ǵǊŎŀΣ нлммΣ ǇΦ пфнΤ ǎŜŜ ŀƭǎƻ ŘŜ .ǴǊŎŀΣ нлмл ŀƴŘ ¢ƻōƭŜǊΣ нлмпύΦ !ǊǘƛŎƭŜ мф ƻŦ ǘƘe 

TFEU confers on the EU the power to take appropriate action to combat discrimination on grounds of 

gender, racial or ethnic origin, religion or belief, disability, age or sexual orientation. In addition, there 

are other references in the Treaties aiming, for example, at addressing discrimination and enhancing 

equality between men and women (e.g. Article 8 and Article 157 of the TFEU). Based on this legal 

foundation provided by EU primary law, a broad range of secondary law has been adopted over the 

years (see also chapter VI of FRAME report D 2.1 and chapter II of FRAME report D 2.2 (forthcoming)). 

However, EU anti-discrimination law and policies are operating through many different instruments and 

are characterised by a diversity of sources, which mirror different stages in the development of the law. 

Besides, case law has played a key role in the evolvement of an EU anti-discrimination system and 

ΨƭƛǘƛƎŀǘƛƻƴ ǳƴŘŜǊ ǘƘŜ ǎǳƛǘŜ ƻŦ ŘƛǊŜŎǘƛǾŜǎ ƻƴ Ŝǉǳŀƭƛǘȅ ŀƴŘ ƴƻƴ-ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ όΧύ ƛǎ ŜȄǇƭƻŘƛƴƎΩ ό{ǘƻƴŜ {ǿŜŜǘ 

& Stranz, 2012, p. 105). In general, the shift from a passive towards a more pro-active role in the EU 

human and fundamental rights system can also be observed with regard to EU anti-discrimination law 

and policies. The EU anti-ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ǊŜƎƛƳŜ Ŏŀƴ ōŜ ŎƘŀǊŀŎǘŜǊƛǎŜŘ ōȅ ƳƻǾƛƴƎ ΨŦǊƻƳ ŀ ŦƻŎǳǎŜŘ ƴŜƎŀǘƛǾŜ 

obligation to a broad set of positive requiremŜƴǘǎ ƛƴŎƭǳŘƛƴƎ ǘƘŜ ƎŜƴŜǊŀƭ ǊŜǉǳƛǊŜƳŜƴǘ ƻŦ άƳŀƛƴǎǘǊŜŀƳƛƴƎέ 

(i.e. the systematic incorporation of equality goals into all public policies), as well as more specific 

ǊŜǉǳƛǊŜƳŜƴǘǎ ǿƘƛŎƘ ǘǊƛƎƎŜǊ ōǊƻŀŘŜǊ ǇƻǎƛǘƛǾŜ ƻōƭƛƎŀǘƛƻƴǎΩ ό5Ŝ .ǵǊŎŀΣ нлмлΣ ǇΦ ннрύΦ  

The most important shortcoming concerning EU anti-discrimination law is the material scope of specific 

anti-ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ǇǊƻǾƛǎƛƻƴǎ ƛƴ 9¦ ƭŀǿΣ ǿƘƛŎƘ ƛǎ ΨƻŦǘŜƴ ǉǳƛǘŜ ƭƛƳƛǘŜŘ ŀƴŘ ǳƴŜǾŜƴΩ ό¢ƻōƭŜǊΣ нлмпΣ ǇΦ ронύΦ 

Most of the grounds mentioned in the TFEU are only protected in the field of employment and 

occupation. An exception in this regard is, for example, discrimination on grounds of racial or ethnic 

origin which is also protected in other fields, such as employment-related social security, access to and 

supply of goods and services, education and social advantages. The gap of uneven and limited scope of 

protection was also identified as a crucial problem by some of the representatives of the EC and the EP. 

¢ƻ ǊŜƳŜŘȅ ǘƘƛǎ ƎŀǇΣ ǘƘŜ ŀŘƻǇǘƛƻƴ ƻŦ ǘƘŜ ΨtǊƻǇƻǎŀƭ ŦƻǊ ŀ Council Directive on implementing the principle 

                                                           
147

 This is, of course, a problem which not only relates to fundamental rights issues, but it was considered to be a specifically 
problematic aspect in the context of fundamental rights.  

http://www.fp7-frame.eu/wp-content/materiale/reports/03-Deliverable-2.1.pdf
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of equal treatment between persons irrespective of religion or belief, disability, age or sexual 

ƻǊƛŜƴǘŀǘƛƻƴΩΣ ǿƘƛŎƘ ǿŀǎ ǇǊƻǇƻǎŜŘ ōȅ ǘƘŜ 9/ ƻƴ н Wǳƭȅ нллуΣ ƛǎ ǊŜŎƻƳƳŜƴŘŜŘΦ ¢ƘŜ ǇǊƻǇƻǎŜŘ ŘƛǊŜŎǘƛǾŜ 

envisages the prohibition of discrimination on grounds of religion or belief, disability age or sexual 

orientation also outside the workplace. The EP supported the proposal on 2 April 2009 (see EP, 2009). 

Up to now, the Council has refused the adoption of the directive and, thus, prevented the adoption and 

implementation of a more comprehensive non-discrimination law. 

6. EU Strategic Framework  and Action Plan on Human Rights and 

Democracy 

¢ƘŜ Ψ9¦ {ǘǊŀǘŜƎƛŎ CǊŀƳŜǿƻǊƪ ŀƴŘ !Ŏǘƛƻƴ tƭŀƴ ƻƴ IǳƳŀƴ wƛƎƘǘǎ ŀƴŘ 5ŜƳƻŎǊŀŎȅΩ ǿŀǎ ŀŘƻǇǘŜŘ by the 

Council of the EU on 25 June 2012. The reasons for introducing the Framework and Action Plan are, on 

the one hand, a result of the Treaty of Lisbon, which assigned human rights a central role in EU external 

action (Article 3 and Article 21 of the TEU). On the other hand, criticism was raised concerning the 

adequate integration or lack of human rights standards in various areas of the EU, such as development 

ƻǊ ǘǊŀŘŜΣ ƻǊ ǘƘŀǘ ΨǘƘŜǊŜ ǿŀǎ ǎƻƳŜǘƛƳŜǎ ŀ ƭŀŎƪ ƻŦ ǇƻƭƛǘƛŎŀƭ ǿƛƭƭ ǘƻ ƳŀƪŜ Ŧǳƭƭ ǳǎŜ ƻŦ ǘƘŜ ŘƛŦŦŜǊent 

ƛƴǎǘǊǳƳŜƴǘǎ ƛƴ ǘƘŜ ǘƻƻƭ ōƻȄ ƻŦ ǘƘŜ 9¦ ƘǳƳŀƴ ǊƛƎƘǘǎ ǇƻƭƛŎȅΩ ό¢ƘŜǳŜǊƳŀƴƴΣ нлмоΣ ǇǇΦ он-33). The Strategic 

Framework aims at addressing these shortcomings by stating that respect for human rights, democracy 

ŀƴŘ ǘƘŜ ǊǳƭŜ ƻŦ ƭŀǿ ŀǊŜ ǇǊƛƴŎƛǇƭŜǎ ǘƘŀǘ ΨǳƴŘŜǊǇƛn all aspects of the internal and external policies of the 

9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΩ ό/ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ нлмнΣ ǇΦ мύ ŀƴŘ ōȅ ǊŜŀŦŦƛǊƳƛƴƎ ǘƘŜ 9¦Ωǎ ŎƻƳƳƛǘƳŜƴǘ ǘƻ 

the promotion and protection of all human rights, to the pursuit of coherent objectives and to the 

enhancement of human rights in all areas of its external action. In addition, the document defines 

human rights priorities to be implemented when working with both bilateral and multilateral 

ƛƴǎǘƛǘǳǘƛƻƴǎΦ ¢ƘŜ !Ŏǘƛƻƴ tƭŀƴΩǎ ƻōƧŜŎǘƛǾŜ ƛǎ ǘƻ ƛƳǇƭŜƳŜƴǘ ǘƘŜ Strategic Framework by listing a wide range 

of actions to be carried out until the end of 2014. The Action Plan has been evaluated and revised. On 28 

April 2015, the European Commission and the High Representative of the European Union for Foreign 

Affairs and Security Policy published a Joint Communication to the European Parliament and the Council 

to propose a new Action Plan for the years 2015 to 2019.148  

The Strategic Framework and Action Plan are considered an important step towards ensuring the 

implementation of human rights in external action by the interviewees. They were considered to be a 

Ψǎǳōǎǘŀƴǘƛŀƭ ƛƳǇǊƻǾŜƳŜƴǘΩ ŀƴŘ ŀ ōƛƎ ŀŎƘƛŜǾŜƳŜƴǘ ƛƴ ǘŜǊƳǎ ƻŦ ŎƻƻǇŜǊŀǘƛƻƴ ōŜǘǿŜŜƴ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΣ ǘƘŜ 

EEAS, the Member States and the EP, which was reported to have had an important role by constantly 

pushing the EC and the EEAS to be more accountable when it comes to human rights and democracy. 

The Framework and the Action Plan are said to be concrete commitments supported at the highest 

political level, setting out priorities and guiding political engagement with external partners and other 

countries and organisations. They have contributed to the enhancing of the communication and the 

exchange of information among the officers involved. Thus, the instruments have not only had a positive 

impact substantively, but also in institutional terms. They are said to have fostered, for the first time, a 

ΨǊŜŀƭ ŘƛŀƭƻƎǳŜΩ ōŜǘǿŜŜƴ ŘƛŦŦŜǊŜƴǘ 9¦ ƛƴǎǘƛǘǳǘƛƻƴǎΣ ŀǎ ǿŜƭƭ ŀǎ ŎƛǾƛƭ ǎƻŎƛŜǘȅ ƻǊƎŀƴƛǎŀǘƛƻƴǎΦ ! ŎƘŀƭƭŜƴƎŜ 
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 See European Commission and the High Representative of the European Union for Foreign Affairs and Security Policy (2015). 
Although the proposal was adopted on 28 April 2015, the analysis in this chapter will refer to the Action Plan adopted in 2012. 
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regarding commitment was identified with regard to the Member States. They were said to have 

actively supported the drafting of the Strategic Framework as well as the Action Plan, but were reluctant 

to actively engage in the implementation of the Action Plan.  

The Action Plan was also reported to be an improvement as it was a commitment to systematically 

integrate human rights considerations in fields that have previously been neglected in this regard, for 

example in trade policies. However, the actual implementation of human rights principles laid down by 

the Strategic Framework into such fields of external action proved also to be a challenge. Thus, 

ΨǘǊŀƴǎƭŀǘƛƴƎΩ ǘƘŜ ŎƻƳƳƛǘƳŜƴǘ ƛƴǘƻ ǊŜŀƭ ŀŎǘƛƻƴ ǘƘŀǘ ŎƻǳƭŘ ƘŀǾŜ ŀƴ ƛƳǇŀŎǘ ǎŜŜƳǎ ǘƻ ōŜ ŘƛŦŦƛŎǳƭǘΣ ŀƴŘ 

efficient procedures to monitor and evaluate the implementation process in order to improve results in 

the long run are missing. The assessment procedures in place were considered to be inadequate in this 

regard by the interviewees.149 

Other problematic issues of the Strategic Framework and Action plan were reported to be the lack of a 

conceptual basis that should bring different items of the Action plan together in a strategic and coherent 

way. The former Action Plan was said to be a collection of different tasks and elements raised and 

suggested by different representatives of various EU institutions such as the DG DEVCO (Directorate 

General for International Cooperation and Development), the EEAS and others. The gap was therefore 

ǘƘŜ ƭŀŎƪ ƻŦ ŀ ΨōƛƎ ǇƛŎǘǳǊŜΩΣ ǿƘƛŎƘ ǊŜŦŜǊǎ ǘƻ ǘƘŜ ƴŜŎŜǎǎƛǘȅ of determining main strategic objectives in a first 

step and defining appropriate and adequate action in order to achieve these objectives in a second step.  

Some points of criticism were formulated with regard to the drafting process, including the need for 

better coordination of stakeholders during the process, a better and more extensive discussion on the 

substance of the actions included in the plan, and more transparency concerning the prioritisation of 

certain actions and measures. It was also suggested that the Action Plan should be simplified, for the 

sake of being able to include more in-depth action; and that it should have a clearer focus containing 

more consistent and compact action that would have really had an added value; and, thus, should leave 

ƻǳǘ ǘƘŜ ΨŜŀǎȅ ƎŀƛƴǎΩΣ ǿƘƛŎƘ ǊŜŦŜǊǎ ǘƻ ŀŎǘƛƻƴǎ ǘƘŀǘ ǿƻǳƭŘ ƘŀǾŜ ōŜŜƴ ŎƻƳǇƭŜǘŜŘ ŀƴȅǿŀȅ ŀƴŘ ǿƘƛŎƘ Řƻ ƴƻǘ 

require an Action Plan. 

7. Human Rights Guidelines  

Another tool, which became increasingly important for the work of the EEAS over the past years, is 

humaƴ ǊƛƎƘǘǎ ƎǳƛŘŜƭƛƴŜǎΦ ¢ƘŜ ƎǳƛŘŜƭƛƴŜǎ ŀƛƳ ŀǘ ŀŘŘǊŜǎǎƛƴƎ ǎǇŜŎƛŦƛŎ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛǎǎǳŜǎ ŀƴŘ ΨǇǊƻǾƛŘŜ 9¦ 

representatives in the field with operational goals and tools to intensify initiatives in multilateral fora 

and in bilateral contacts, resulting in some intensive lobbying campaigns to promote specific human 

ǊƛƎƘǘǎ ƎƻŀƭǎΩ όYŜǳƪŜƭŜƛǊŜ & Delreux, 2014, p. 136). According to the EEAS, the guidelines play a significant 

role concerning the implementation of human rights policies in external action: 

The eight so-calƭŜŘ άDǳƛŘŜƭƛƴŜǎέ ŦƻǊƳ ǘƘŜ ōŀŎƪōƻƴŜ ƻŦ 9¦ ƘǳƳŀƴ ǊƛƎƘǘǎ ǇƻƭƛŎȅΦ ¢ƘƻǳƎƘ ǘƘŜȅ ŀǊŜ 
not legally binding, they are adopted unanimously by the Council of the EU, and therefore 
represent a strong political expression of the EU's priorities. They also provide practical tools to 
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 For recommendations see FRAME policy brief (2014). 

http://www.fp7-frame.eu/wp-content/materiale/policy_brief/02-FRAME%20Policy%20Brief%20No%202%20--Post%202014%20SFAP%20Policy%20Brief.pdf
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help EU representatives around the world advance our human rights policy. Thus the Guidelines 
reinforce the coherence and consistency of EU human rights policy. (EEAS, 2012, p. 15) 

So far, eleven guidelines were adopted in or with the following areas or titles: Death penalty; Torture 

and other cruel, inhuman or degrading treatment or punishment; EU Guidelines on the promotion and 

protection of freedom of religion or belief; Guidelines to promote and protect the enjoyment of all 

Human Rights by lesbian, gay, bisexual, transgender and intersex (LGBTI) persons; Human Rights 

dialogues with third countries; Children and armed conflict; Human Rights defenders; Promotion and 

Protection of the Rights of the Child; Violence against women and girls and combating all forms of 

discrimination against them; International Humanitarian Law; and EU Human Rights Guidelines on 

Freedom of Expression Online and Offline. 

The guidelines are developed, drafted and implemented in a deliberative manner. They are developed 

together with civil society organisations and in cooperation and communication with the Member States 

as well as the EP. In general, one of the most important challenges with regard to the guidelines is their 

implementation. They are sent with instructions for implementation to EEAS delegations as well as 

Member States embassies, and information on and experiences with implementation are discussed in 

the Human Rights Working Group (COHOM) and included in the annual reports. Especially, the 

implementation oŦ ǘƘŜ ƎǳƛŘŜƭƛƴŜǎ ōȅ aŜƳōŜǊ {ǘŀǘŜǎΩ ŜƳōŀǎǎƛŜǎ ƛǎ ǎŀƛŘ ǘƻ ōŜ ǇŀǊǘƛŎǳƭŀǊƭȅ ŎƘŀƭƭŜƴƎƛƴƎΣ ŀǎ 

ǘƘŜȅ ŀǊŜ ŦǊŜǉǳŜƴǘƭȅ ǊŜƎŀǊŘŜŘ ŀǎ ōŜƛƴƎ Ψ9¦-ōǳǎƛƴŜǎǎΩΦ  

{ƛƳƛƭŀǊ ǘƻ ǘƘŜ Ψ9¦ {ǘǊŀǘŜƎƛŎ CǊŀƳŜǿƻǊƪ ŀƴŘ !Ŏǘƛƻƴ tƭŀƴ ƻƴ IǳƳŀƴ wƛƎƘǘǎ ŀƴŘ 5ŜƳƻŎǊŀŎȅΩΣ ǘƘŜ ƎǳƛŘŜƭƛƴŜǎ 

ŀǊŜ ŀƴ ΨŀƎǊŜŜŘ ƭŀƴƎǳŀƎŜΩΣ ŀ ŎƻƳƳƛǘƳŜƴǘ ŀǘ ǘƘŜ ƘƛƎƘŜǎǘ ǇƻƭƛǘƛŎŀƭ ƭŜǾŜƭΦ ¢ƘŜȅ ŀǊŜ ǎŀƛŘ ǘƻ ƘŀǾŜ ŀ ǾŜǊȅ 

positive impact on integrating human rights principles into external action (see also chapter II of D 2.2). 

They imply an institutionalisation of human rights policies and facilitate the implementation of human 

rights issues, which are specifically contentious (e.g. rights of LGBTI, gender issues) and sensitive. They 

contain clear instructions on how to proceed, which actions to take and which arguments and 

approaches to use. According to the interviews, the guidelines make a huge difference when dealing 

with a specific issue. For example, the LGBTI Guidelines had the effect that an issue nobody wanted to 

speak of and deal with became a topic everyone talks about and which is considered one of the 

priorities of EEAS action. Although the guidelines are not legally binding, they were described as being 

ΨǇƻƭƛǘƛŎŀƭƭȅ-ƳƻǊŀƭƭȅ ōƛƴŘƛƴƎΩΦ ¢ƘŜ ƎǳƛŘŜƭƛƴŜǎ ǿŜǊŜ ŜǾŀƭǳŀǘŜŘ ŀǎ ƳŀƪƛƴƎ ŎƻƳƳƻƴ EU-standards available 

to all EEAS units and ensuring a consistent and uniform approach to third countries as well as other 

international and regional bodies and, thus, ensuring coherence and preventing double standards. 

However, as already thoroughly analysed in chapter II of D 2.2 the picture is less favourable when it 

comes to the content of the guidelines. An analysis of their substance, concerning their anti-

discrimination dimension, revealed that the concepts used are flawed and inadequate. They do not 

provide clear-cut definitions and their focus is rather on providing the officers in charge of 

implementation with detailed information on procedural aspects of implementation than with 

information substance-wise. The concepts and definitions used in this context are quite problematic and 

may ς implicitly ς even reinforce sexist, heteronormative, racist and islamophobic stereotypes. 

Important concepts such as the concept of (anti-)discrimination are not or are not adequately defined, 

http://www.fp7-frame.eu/reports/
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which leaves it to the individual officer to have appropriate expertise and knowledge in the respective 

area (for a detailed analysis please see chapter II of FRAME report D 2.2 (Lassen, 2015 forthcoming, pp. 

4-31)).  

C. Gaps, tensions and contradictions concerning  the institutional and 

structural context  

1. The EU as a political system 

Ψ9¦ ǇƻƭƛǘƛŎŀƭ ƛƴǎǘƛǘǳǘƛƻƴǎ ŀǊŜ ƛƴŎǊŜŀǎƛƴƎƭȅ όŘƛǊŜŎǘƭȅ ƻǊ ƛƴŘƛǊŜŎǘƭȅΣ ŜȄǇƭƛŎƛǘƭȅ ƻǊ ƛƳǇƭƛŎƛǘƭȅ ώΧϐύ ǎŜǘǘƛƴƎ 

fundamental rights standards in the process of exercising the competences entrusted to them, or 

ƳŀǊƪƛƴƎ ǘƘŜ ǇǊŜǎŜƴŎŜ ƻŦ ¦ƴƛƻƴ ƭŀǿ ŀƴŘ ǘƘŜǊŜōȅ ŀƭƭƻǿƛƴƎ ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻǳǊǘ ƻŦ WǳǎǘƛŎŜ ǘƻ Řƻ ǎƻΦΩ όaǳƛǊΣ 

2014a, p. 210) As already mentioned above, the quality and configuration of a political system, including 

the design and performance of its institutions, is crucial when it comes to the question of effectively 

protecting, respecting and fulfilling human rights. The following subsections are dedicated to elaborating 

on the role of different EU institutions as well as institutional gaps, tensions and challenges. The section 

will start out with discussing the role of the Member States in the political system of the EU and its 

human rights dimension. A second part will discuss selected EU institutions starting with the Council of 

the European Union, the EP and EC. Although the Court of Justice of the European Union is also a crucial 

institution in this context, it will be left out as its role and case law is to some extent discussed in chapter 

II and III of this report. Furthermore, a special emphasis will be placed on the work of the EEAS. 

a) The EU and Member States 

A key issue regarding the EU as a political system concerns the position of the Member States within the 

structural configuration and power relation of the EU. EU integration theories (i.e. theories which aim at 

grasping the dynamics and structures of European integration) provide different answers to the 

question of what kind of political structure and entity we are dealing with when it comes to the EU. 

Some assume that the Member States are still the most important players in this context (liberal 

intergovernmentalism) (see e.g. Moravcsik and Schimmelfennig, 2009) while others ς such as advocates 

of multilevel governance theories ς argue that states have to share decision making powers with other 

levels/actors (such as EU institutions, NGOs, etc.) (see e.g. Hooghe & Marks, 2001; Peters & Pierre, 2009, 

Wiener & Diez, 2009). In reference to human rights protection, Member States remain a decisive force 

ƛƴ ǘƘŜ 9¦ ŦǊŀƳŜǿƻǊƪ ŀƴŘ ΨŘŜǎǇƛǘŜ ǘƘe regular invocation of human rights in official discourse and 

documents, there is a great reluctance to specify any clear role for the EU in relation to the action of 

aŜƳōŜǊ {ǘŀǘŜǎ ŀǎ ŦŀǊ ŀǎ ƘǳƳŀƴ ǊƛƎƘǘǎ ŎƻƳǇƭƛŀƴŎŜ ƛǎ ŎƻƴŎŜǊƴŜŘΩ όŘŜ .ǵǊŎŀΣ нлммΣ ǇΦ пупύΦ Nevertheless, 

the EU has made significant efforts to strengthen its human rights dimension (Treaty of Lisbon). Not 

least because of its non-ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ƭŀǿΣ ǘƘŜ 9¦ ΨƘŀǎ ŘŜǾŜƭƻǇŜŘ ƛƴǘƻ ǘƘŜ ǊŜƎƛƻƴŀƭ ŀǳǘƘƻǊƛǘȅ ƻƴ ǎƻŎƛŀƭ 

rights, overtaking some of the earliŜǊ ǿƻǊƪ ƻƴ ǘƘŜ /ƻǳƴŎƛƭ ƻŦ 9ǳǊƻǇŜ ƛƴ ƛƳǇƻǊǘŀƴŎŜ ŀǎ ǘƘŜ /ƻƳƳǳƴƛǘȅΩǎ 

ǊƛƎƘǘǎ ŀǊŜ ŜƴŦƻǊŎŜŀōƭŜΩ ό{ƳƛǘƘΣ нлмнΣ ǇΦ ммсύΦ ¢ƘŜ ŀŘƻǇǘƛƻƴ ƻŦ /Cw9¦Σ ŀƴŘ ǘƘŜ ŜƴǾƛǎŀƎŜŘ ŀŎŎŜǎǎƛƻƴ ƻŦ ǘƘŜ 

EU to the ECHR, are further favourable developments in regard to enhancing a comprehensive European 

human rights protection system, although the limited scope of application of CFREU has to be stressed 

in this context. Gráinne de Búrca argues that although the formal constitutional framework is limited, 

and any legal and constitutional disŎǳǎǎƛƻƴ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛǎǎǳŜǎ ƛǎ ΨŀŎŎƻƳǇŀƴƛŜŘ ōȅ ŀǎǎŜǊǘƛƻƴǎ ƻƴ ǘƘŜ 
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part of the Council and the Member States of the limited competences of the EU, and a narrow view is 

ǘŀƪŜƴ ƻŦ ǘƘŜ ƭŜƎƛǘƛƳŀǘŜ ǎŎƻǇŜ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘ ƭŀǿ ŀƴŘ ǇƻƭƛŎȅ ǿƛǘƘƛƴ ǘƘŜ 9¦Ω όŘŜ .ǵǊŎŀΣ н011, p. 491), this 

is often inconsistent with the evolving human rights practices of European governance, such as the EU 

anti-discrimination regime and the activities of the EC or the FRA (de Búrca, 2011, p. 496).  

The tensions between the Member States and the EU that result from the complex political and legal EU 

system are a problematic and disconcerting force in the fields of fundamental and human rights. As 

already mentioned in the beginning of this chapter, for a long time the EU fundamental rights 

framework has evolved primarily through the case law of the ECJ. This process was also labelled as 

ΨƛƴǘŜƎǊŀǘƛƻƴ ǘƘǊƻǳƎƘ ƭŀǿΩ ό{ŎƘŀǊǇŦΣ нлмнΣ ǇΦ мнтύΦ {ƻƳŜ ŀǳǘƘƻǊǎ ŀǊƎǳŜ ǘƘŀǘ ǘƘƛǎ ǇǊƻŎŜǎǎ ǿƛƭƭ ŜǾŜƴ 

ƛƴǘŜƴǎƛŦȅ ŀƴŘ ŀ ΨƴŜǿ ŜǊŀ ƻŦ ǊƛƎƘǘǎ-ōŀǎŜŘ ƭŜƎŀƭ ƛƴǘŜƎǊŀǘƛƻƴΩ όStone Sweet & Stranz, 2012, p. 92) is dawning 

on the EU horizon. In addition, there is a new pro-active turn of EU human and fundamental rights 

ǇƻƭƛŎƛŜǎ ŘƛǎŎŜǊƴƛōƭŜ ΨǘƘŀǘ ǎŜŜǎ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ŀǎ ǇŀǊǘ ƻŦ ŀ ōǊƻŀŘŜǊ ŜŦŦƻǊǘ ǘƻ ƛƳǇǊƻǾŜ 

goveǊƴŀƴŎŜΩ όŘŜ {ŎƘǳǘǘŜǊΣ нлммΣ ǇΦ млуύΦ hƴ ǘƘŜ ƻƴŜ ƘŀƴŘΣ ǘƘƛǎ ǎƘƛŦǘ ǿŀǎ ǇǊŀƛǎŜŘ ŀǎ ƎƛǾƛƴƎ Ψǿŀȅ ǘƻ 

regulatory approaches that are more flexible, participatory, and subject to permanent evaluation ς in 

other terms, that ƘŀǾŜ ŀ ŎŀǇŀŎƛǘȅ ǘƻ ƭŜŀǊƴΩ όƛōƛŘ). On the other hand, this expansion of fundamental 

ǊƛƎƘǘǎ ŎƻƳǇŜǘŜƴŎŜǎΣ ŀǎ ǿŜƭƭ ŀǎ ǘƘŜ ƛƴǘŜƎǊŀǘƛǾŜ ŜŦŦŜŎǘ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ ƭŀǿΣ ŀƭǎƻ ƘŀǾŜ ŀƴ ΨǳƴǎŜǘǘƭƛƴƎΩ 

dimension (Muir, 2014, pp. 25-отύΦ {ŎƘŀǊǇŦ ǿŀǊƴǎ ǘƘŀǘ Ψ9/W ŎŀǎŜ ƭŀǿ ώΧϐ ƛǎ ŎƻƴǎƛǎǘŜƴǘƭȅ ŜȄǘŜƴŘƛƴƎ ǘƘŜ 

domain of constitutionally protected individual rights ς and hence the range of issues that are placed 

beyond the reach of democratic self-ŘŜǘŜǊƳƛƴŀǘƛƻƴΩ ό{ŎƘŀǊǇŦΣ нлмнΣ ǇΦ мопύΦ hƴ the basis of EU 

fundamental rights law, the EU is capable ΨƻŦ ŎŀƭƭƛƴƎ ƛƴǘƻ ǉǳŜǎǘƛƻƴΣ to an unprecedented extent, sensitive 

ŘƻƳŜǎǘƛŎ ǇƻƭƛŎȅ ŀǊŜŀǎΩ όaǳƛǊΣ нлмпΣ ǇΦ нрύΦ ¢Ƙƛǎ Ƴŀȅ ƭŜŀŘ to the undermining of the legitimacy of the 

multilevel European governance system itself (Scharpf, 2012, p. 134). Also, the more recent 

developments that go beyond the hard law dimension have far-reaching consequences for domestic 

politics and policies. Leconte, for example, emphasises two dimensions of the so-ŎŀƭƭŜŘ ΨǎƻŦǘ 

ŜǳǊƻǇŜŀƴƛǎŀǘƛƻƴ ƻŦ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎΩ ƛƴ ǘƘƛǎ ŎƻƴǘŜȄǘΥ ǘƘŜ ŦƛǊǎǘ ŘƛƳŜƴǎƛƻƴ ǊŜŦŜǊǎ ǘƻ ŀƴ ƛƴcreasing cross-

country comparison of national fundamental rights policies by civil society actors, the media, NGOs, and 

others, which are very often supported in one way or the other by the EU, and which have an impact on 

national public spheres and domestic agendas. The second dimension refers to the fact that Member 

{ǘŀǘŜǎΩ ƎƻǾŜǊƴƳŜƴǘǎ ƻǇŜǊŀǘŜ ǳƴŘŜǊ ǘƘŜ ƛƴŎǊŜŀǎƛƴƎ ǎǳǊǾŜƛƭƭŀƴŎŜ ƻŦ ǇŜŜǊǎΣ ƳŜƳōŜǊǎ ƻŦ ǘƘŜ 9t ŀƴŘ ǘƘŜ 9/Σ 

who may position themselves on contested aspects of national public policy related to human rights and 

may subject them to a political (not legal) assessment in terms of compatibility with informal norms of 

ƭŜƎƛǘƛƳŀŎȅ ώΧϐΩ ό[ŜŎƻƴǘŜΣ нлмпΣ ǇΦ фмύΦ 

The paragraphs above reveal that the political and legal human rights framework of the EU has 

conflicting empowering and, at the same time constraining effects regarding the EU as well as the 

Member States. On the one hand, the EU is considerably legally empowered by its fundamental rights 

competences, because they lend far-reaching authority to the EU institutions, which have a considerable 

impact at the domestic level. In addition, the legal powers conferred to the EU level are dynamically 

used by the ECJ as a means of further legal integration (see e.g. Scharpf, 2012). On the other hand, 

though having far-reaching competences, EU institutions are, at the same time, paradoxically politically 

constrained by their limited competences, which do not correspond with the values attributed to the EU 
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or the competences in other fields, e.g. in the economic area. This area, however, has a serious human 

rights impact that does not match the EU competences in the field of human and fundamental rights. EU 

Member States and, more precisely, their governments, in contrast, still have considerable power in the 

political system of the EU because of their membership in the European Council150 as well as the Council 

of Ministers, although they have also given up substantial competences in the field of fundamental 

rights. They are, therefore, also constrained in various fundamental rights areas by EU law, which 

ǎƛƳǳƭǘŀƴŜƻǳǎƭȅ ǊŜǇǊŜǎŜƴǘǎ ŀ ŎƘŀƭƭŜƴƎŜ ŦƻǊ ǘƘŜ ŀǳǘƘƻǊƛǘȅ ƻŦ ǘƘŜ aŜƳōŜǊ {ǘŀǘŜǎ ŀǎ ΨǎȅǎǘŜƳǎ ŦƻǊ ǘƘŜ 

protection of fundamental rights inevitably constitute a challenge to the authority of decision-makers; it 

is the function of such a system to ensure that decisions made on behalf of the general interest do not 

neglect or deny core individual rights. It is thus often perceived as a constraintΩ όaǳƛǊΣ нлмпΣ ǇΦ нфύ. The 

ǇƻƭƛǘƛŎŀƭ ǎȅǎǘŜƳ ƻŦ ǘƘŜ 9¦ ŜƴŀōƭŜǎ ǘƘŜ aŜƳōŜǊ {ǘŀǘŜǎ ǘƻ Ǉƭŀȅ ŀ ŘƻǳōƭŜ ƎŀƳŜ ŀǎ ƛǘ ŀƭƭƻǿǎ ǘƘŜ ΨōƭŀƳƛƴƎΩ ƻŦ 

the EU for exerting significant influence on fundamental rights issues that concern sensitive domestic 

matters, such as minority issues or other fields that are closely related to the concept of national 

identity (see e.g. Leconte, 2014, pp. 89-91), although they have voluntarily given up these competences 

in the first place. Besides, the realisation of the fundamental rights related values laid down in the 

Treaties are in fact dependent on a political process that leaves considerable room for Member States to 

safeguard their political interests, which, however, at times even undermine these values. The 

problematic issue is that Member States are very often reluctant to take responsibility for decisions 

concerning human and fundamental rights issues at the EU level, even when they have been involved in 

these decisions. In practice, this mismatch often leads to citizens and other stakeholders holding very 

high expectations concerning the fundamental and human rights performance and possibilities of EU 

bodies and their actual legal competences and responsibilities, which often leaves EU officers in an 

awkward position. To address this aspect of a seemingƭȅ ΨƻōǎŎǳǊŜΩ ƘǳƳŀƴ ǊƛƎƘǘǎ ŦǊŀƳŜǿƻǊƪ ƻŦ ǘƘŜ 9¦Σ 

ƛƴǘŜǊǾƛŜǿŜŜǎ ǊŜŦŜǊǊŜŘ ǘƻ ǿƘŀǘ ŀŎŀŘŜƳƛŎǎ Ŏŀƭƭ ǘƘŜ ΨǇƻƭƛǘƛŎƛǎŀǘƛƻƴ ƻŦ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎΩ όaǳƛǊΣ нлмпΣ ǇΦ 

29), the approach which suggests that the political aspects, processes and responsibilities of human and 

fundamental rights should not only be clearly communicated, but also that the public discussion and 

disagreement on human rights issues should be seen as an important and vital part of an animated 

fundamental rights culture. However, there seems to be a lack of political will to clearly communicate 

this decisive and crucial political dimension of fundamental rights to the population.  

On the part of the EU, the question of legitimacy, with regard to their human rights competences, is still 

a crucial one. The contentious issue is whether expanding EU competences and action in human and 

fundamental rights matters contributes to or undermines the legitimacy of the EU. Some academics 

ŀǊƎǳŜ ǘƘŀǘ ǘƘŜǎŜ ŎƻƳǇŜǘŜƴŎŜǎ ƳƛƎƘǘ ΨǳƴŘŜǊƳƛƴŜΩ ǘƘŜ ƭŜƎƛǘƛƳŀŎȅ ƻŦ ǘƘŜ ΨƳǳƭǘƛƭŜǾŜƭ 9ǳǊƻǇŜŀƴ Ǉƻƭƛǘȅ ƛǘǎŜƭŦΩ 

(Scharpf, 2012, p. 134; see also Leconte, 2014; Muir, 2014), while others emphasise the potential of 

ǘƘŜǎŜ ǊƛƎƘǘǎ ǘƻ ǎƻƭǾŜ ΨǘƘŜ ƴƻ-demos element of the democratic deficit and the associated EU legitimacy 

ŎǊƛǎŜǎΩ όIƛƭǎƻƴΣ нллтΣ ǇΦ 527). However, it is questionable whether the issue of legitimacy is purely an 

                                                           
150

 The 9ǳǊƻǇŜŀƴ /ƻǳƴŎƛƭ ƛǎ ŀ ǇŀǊŀŘƛƎƳŀǘƛŎ ŜȄŀƳǇƭŜ ƻŦ ǘƘŜ ŘƻǳōƭŜ ŀƴŘ ŀǘ ǘƘŜ ǎŀƳŜ ǘƛƳŜ ŎƻƴŦƭƛŎǘƛƴƎ ΨƛŘŜƴǘƛǘȅΩ ƻŦ ōŜƛƴƎ 
Community versus an inter-governmental body because since the entry into force of the Lisbon Treaty the European Council is 
an institution of the EU, but when adopting treaty changes, the members of the European Council meet as an 
intergovernmental conference (see TEU, Articles 14 and 48(4); see also de Schoutheete, 2012, p. 44). 
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issue of more or less human and fundamental rights competences of the EU; it is surely also an issue of 

the mismatch between the legal and political factors mentioned above.  

b) Institutional gaps, tensions and contradictions  

(1)  The Council of the European Union 

The Council of the European Union (also known as the Council of Ministers or the Council) has always 

had a crucial position in the political system of the EU. It is, first and foremost, the voice of the Member 

{ǘŀǘŜǎΣ ǿƘŜǊŜ Ψƴŀǘƛƻƴŀƭ ƛƴǘŜǊŜǎǘǎ ŀǊŜ ŀǊǘƛŎǳƭŀǘŜŘΣ ŘŜŦŜƴŘŜŘΣ ŀƴŘ ŀƎƎǊŜƎŀǘŜŘ ōȅ ǊŜǇǊŜǎŜƴǘŀǘƛǾŜǎ ƻŦ ǘƘŜ 

ƳŜƳōŜǊ ƎƻǾŜǊƴƳŜƴǘǎΩ όIŀȅŜǎ-Renshaw, 2012, p. 68). The Council has four main functions: In its 

legislative function, it passes EU laws, mostly together with the EP under the ordinary legislative 

procedure; in its budgetary role it agrees the budget of the EU, also jointly with the EP; it is responsible 

for policy-making, as it determines the mandate for the High RepresentatiǾŜ ǘƻ ŎŀǊǊȅ ƻǳǘ ǘƘŜ 9¦Ωǎ 

ŎƻƳƳƻƴ ŦƻǊŜƛƎƴ ŀƴŘ ǎŜŎǳǊƛǘȅ ǇƻƭƛŎȅΤ ŀƴŘ ƛǘ ŀǎǎǳƳŜǎ ŀ ŎƻƻǊŘƛƴŀǘƛƴƎ ŦǳƴŎǘƛƻƴ ŀǎ ƛǘ ΨŎƻƻǊŘƛƴŀǘŜǎ ǘƘŜ ōǊƻŀŘ 

economic policƛŜǎ ƻŦ ǘƘŜ ƳŜƳōŜǊ ǎǘŀǘŜǎΩ όƛōƛŘ, p. 76). All of these functions have decisive implications 

ŦƻǊ ǘƘŜ 9¦Ωǎ ŦǳƴŘŀƳŜƴǘal and human rights policies.  

In general, the Council is used to voice and secure national interests in human and fundamental rights 

matters. The Council can be characterised by a sort of reciprocal preventive and protective working 

mode, especially when it comes to the issue of fundamental rights. That means that the Council is a 

ΨƎǊƻǳǇ ƻŦ ǇŜŜǊǎ ƻŦ ǘƘŜ aŜƳōŜǊ {ǘŀǘŜǎΩΣ ǿƘƻ ǘǊȅ ƴƻǘ ǘƻ ƛƴǘŜǊŦŜǊŜ ƛƴ ŜŀŎƘ ƻǘƘŜǊΩǎ ōǳǎƛƴŜǎǎ ŀƴŘ ŀǊŜ ǊŀǘƘŜǊ 

Ŏŀǳǘƛƻǳǎ ǿƘŜƴ ƛǘ ŎƻƳŜǎ ǘƻ ŘƛǎŎǳǎǎƛƴƎ ŜŀŎƘ ƻǘƘŜǊΩǎ ƳƛǎŎƻƴŘǳŎǘ ƻǊ ƛƴŀŘŜǉǳŀǘŜ performance in the field of 

fundamental rights, as anyone could be the next one to be singled out. Therefore, the decision process 

in fundamental rights matter is said to be very slow and intransparent, and influenced by the different 

human rights traditions of the Member States. The specific human rights interest or culture of the 

Member State holding the presidency of the Council impedes or facilitates the political process. 

Whereas the EP is seen as the institution that makes progressive and far-reaching decisions in the field 

of fundamental rights, the Council is said to be more reluctant, sometimes blocking important initiatives 

in the fundamental rights area, such as the proposal for enhanced protection against discrimination 

(COM(2008) 426 final).  

The fact that national interests play a critical role in Council decision-making is not only valid for 

fundamental rights issues (i.e. referring to the internal dimension), it is also important for decisions 

concerning human rights policies towards third countries. Generally speaking, there seems to be a 

division, or even incoherence, concerning the working mode when it comes to internal fundamental 

rights versus external human rights issues in the Council. The decision-mode with regard to the latter is 

reported to be more open, dynamic, purposeful and progressive than with internal matters. The 

particular interests of different Member States in different regions, however, is also linked to their 

national historic context, which was also viewed positively by the interviewees as this deeper 

knowledge, engagement and interest in certain regions is said to play a positive role in highlighting 

human rights-related issues in the respective regions. More negatively, this could also be seen as the 

application of different standards to different regions, depending on the vested interests of the 

respective Member State. 
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The internal-external division is also apparent in the two most important working groups assisting the 

Council on human and fundamental rights: COHOM and the Working Party on Fundamental Rights, 

Citizens Rights and Free Movement of Persons (FREMP). COHOM was established by the Council of the 

9ǳǊƻǇŜŀƴ ¦ƴƛƻƴ ƛƴ мфут ŀƴŘ ƛǘǎ Ƴŀƛƴ ǘŀǎƪ ƛǎ Ψǘƻ ǇǊƻƳƻǘŜ ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘΣ ŀƴŘ ǘƻ ƻǾŜǊǎŜŜ ǘƘŜ 

worldwide implementation, of the EU's policy in the field of human rights and democracy, including EU 

human rights guidelines and human rights dialogues and consultations with third countries. In particular, 

COHOM assists in identifying the EU's strategic priorities and co-ordinating the positions of the EU and 

its Members States with regard to specific thematic or geographic issues in multilateral human rights 

ŦƻǊŀΩ ό/ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ нлмпύΦ /hIha ƘƻƭŘǎ ƳŜetings on a monthly basis which assemble 

Directors for Human Rights and delegates from EU Member States, the Commission and the EEAS. A 

Brussels-based formation of COHOM, to complement the monthly meetings, has been established, 

which brings together experts mainly based in Brussels (Theuermann, 2012, pp. 186-187). With the 

ŜƴǘŜǊƛƴƎ ƛƴǘƻ ŦƻǊŎŜ ƻŦ ǘƘŜ ¢ǊŜŀǘȅ ƻŦ [ƛǎōƻƴΣ Ψ/hIha ƛǎ ŀƳƻƴƎ ǘƘŜ ǿƻǊƪƛƴƎ ƎǊƻǳǇǎ ƻŦ ǘƘŜ /ƻǳƴŎƛƭ ǿƛǘƘ ŀ 

άǇŜǊƳŀƴŜƴǘέ ŎƘŀƛǊ ǿƘƻ ƛǎ ǇŀǊǘ ƻŦ ǘƘŜ 99!{ ŀƴŘ ǳƴŘŜǊ ǘƘŜ ŀǳǘƘƻǊƛǘȅ ƻŦ ǘƘŜ Iwκ±t όIƛƎƘ wŜǇǊŜǎŜƴǘŀǘƛǾŜ ƻŦ 

the Union for Foreign Affairs & Security Policy/Vice-President of ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴύΩ όLōƛŘ, p. 

187). COHOM is said to provide strong guidance on human rights. It has a very open approach to civil 

society organisations, not only providing them with information, but also being willing to receive 

ƛƴŦƻǊƳŀǘƛƻƴ ŦǊƻƳ ǘƘŜƳΦ /hIhaΩǎ ǿƻǊƪƭƻŀŘ Ƙŀǎ ƛƴŎǊŜŀǎŜŘ ŎƻƴǎƛŘŜǊŀōƭȅ ƻǾŜǊ ǘƘŜ ƭŀǎǘ ȅŜŀǊǎΤ ǘƘŜ 

coordination of human rights activities in multilateral fora is said to require a considerable amount of 

working time. COHOM seems to mirror the inter-governmental versus community dilemma of the EU in 

ǘƘŜ ƘǳƳŀƴ ǊƛƎƘǘǎ ŦƛŜƭŘΦ hƴ ƻƴŜ ƘŀƴŘΣ /hIha Ƙŀǎ ōŜŜƴ ŘŜǎŎǊƛōŜŘ ŀǎ ŀ ΨŎƭǳōΩΣ ǿƘŜǊŜ ǘƘŜ 9¦ ŀƴŘ aŜƳōŜǊ 

{ǘŀǘŜǎΩ ǊŜǇǊŜǎŜƴǘŀǘƛǾŜǎ Ƴƻǎǘ ŎƻƳƳƛǘǘŜŘ ǘƻ ƘǳƳŀƴ ǊƛƎƘǘǎΣ ŎƻƳŜ ǘƻƎŜǘƘŜǊ ǘƻ ǘǊȅ ǘƻ ŀŎǘƛǾŜƭȅ ǇǳǎƘ ƘǳƳŀƴ 

rights forward. On the other hand, Member States are reported to disengage when it comes to the 

ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ǘƘŜ ŀŘƻǇǘŜŘ ǎǘǊŀǘŜƎƛŜǎ ƻǊ ŘƻŎǳƳŜƴǘǎΦ ¢ƘŜȅ ǿŜǊŜ ŘŜǎŎǊƛōŜŘ ŀǎ ŀŎǘƛƴƎ ƭƛƪŜ ΨŎƭƛŜƴǘǎΩ 

who choose what to implement and what to leave to the EU from a human rights menu. 

FREMP was established by the Committee of Permanent Representative (COREPER) in 2005 and became 

ŀ ǇŜǊƳŀƴŜƴǘ ǿƻǊƪƛƴƎ ǇŀǊǘȅ ƛƴ нллфΦ ¢ƘŜ ƳŀƴŘŀǘŜ ƻŦ Cw9at ŎƻǾŜǊǎ Ψŀƭƭ ƳŀǘǘŜǊǎ ǊŜƭŀǘƛƴƎ ǘƻ ŦǳƴŘŀƳŜƴǘŀƭ 

rights and citizens rights including free movement of persons, negotiations on accession of the Union to 

the ECHR [and] the follow-up of reports from the EU Agency for Fundamental Rights. The Working Party 

ώƳŜŜǘǎϐ ƛƴ ŘƛŦŦŜǊŜƴǘ ŦƻǊƳŀǘƛƻƴǎ ǿƘŜƴŜǾŜǊ ƴŜŎŜǎǎŀǊȅΣ ŘŜǇŜƴŘƛƴƎ ƻƴ ǘƘŜ ǎǳōƧŜŎǘ ƻŦ ǘƘŜ ŀƎŜƴŘŀΩ ό/ƻǳƴŎƛƭ 

of the European Union, 2009, p. 5). Although FREMP has a very broad mandate, the main focus of its 

ǿƻǊƪ ƻǾŜǊ ǘƘŜ Ǉŀǎǘ ŦŜǿ ȅŜŀǊǎ ǿŀǎ ǘƘŜ 9¦Ωǎ ŀŎŎŜǎǎƛƻƴ ǘƻ ǘƘŜ 9/IwΦ !ǎ Cw9at Ƙŀǎ ƴƻǘ ŀ ǇŜǊƳŀƴŜƴǘ ōǳǘ ŀ 

rotating chair, which changes every six months, its working mode is very much shaped by the priorities 

of the respective chair. The rotation of the chair between the Member States ς reflecting the respective 

presidency of the Council ς gives the working group an inter-governmental dynamic with a strong focus 

on strictly staying within the limited EU fundamental rights competences of the CFREU. Joint meetings 

are taking place between COHOM and FREMP, where COHOM has lobbied for the issue of internal-

external coherence to be taken more seriously into consideration in the work of FREMP. However, 

according to some interviewees it appears that FREMP has only recently become more receptive to such 

issues.  
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(2)  The European Parliament 

Starting out as a relatively weak institution, the power and influence of the EP has seen remarkable 

ƎǊƻǿǘƘΦ ¢ƘŜ ¢ǊŜŀǘȅ ƻŦ [ƛǎōƻƴ ƳŀǊƪǎ ǘƘŜ ƭŀǎǘ ǎǘŜǇ ƻŦ ǘƘƛǎ ǎǳŎŎŜǎǎ ǎǘƻǊȅ ŀǎ ƛǘ ǎŀǿΣ ŜȄǘŜƴŘƛƴƎ ΨƻǊŘƛƴŀǊȅ 

ƭŜƎƛǎƭŀǘƛǾŜ ǇǊƻŎŜŘǳǊŜΩ όǘƘŜ ŦƻǊƳŜǊ Ŏƻ-decision procedure) ς which gives the EP an important role in the 

political decision-making process ς to cover a vast majority of EU legislation, significantly expanding the 

competences of the EP (see e.g. Shackleton, 2012, pp. 124-147). Concerning EU policy in general, and 

human and fundamental rights policy in particular, the EP plays an important role. It has stated that 

ΨώƘϐǳƳŀƴ ǊƛƎƘǘǎ ŀǊŜ ŀƳƻƴƎ ǘƘŜ Ƴŀƛƴ ǇǊƛƻǊƛǘƛŜǎ ƻŦ ǘƘŜ 9tΦ ¢ƘŜ tŀǊƭƛŀƳŜƴǘ ƛǎ ŀ ƪŜȅ ŀŎǘƻǊ ƛƴ ǘƘŜ ŦƛƎƘǘ ŦƻǊ 

ŘŜƳƻŎǊŀŎȅΣ ŦǊŜŜŘƻƳ ƻŦ ǎǇŜŜŎƘΣ ŦŀƛǊ ŜƭŜŎǘƛƻƴǎ ŀƴŘ ǘƘŜ ǊƛƎƘǘǎ ƻŦ ǘƘŜ ƻǇǇǊŜǎǎŜŘΩ ό9tΣ ǳƴŘŀǘŜŘύΦ !ƴ 

expression of this commitment, as well as one of the first exercises of its new powers in the area of 

ƛƴŘƛǾƛŘǳŀƭ ǊƛƎƘǘǎΣ ŎƻƴǎǘƛǘǳǘŜǎ ǘƘŜ 9tΩǎ ǊŜƧŜŎǘƛƻƴ ƻŦ ǘƘŜ {²LC¢ ŀƎǊŜŜƳŜƴǘ ƛƴ CŜōǊǳŀǊȅ нлмл ŘǳŜ ǘƻ ƴƻƴ-

compliance with adequate standards of data protection (EP, 2010; see also Shackleton, 2012, p. 125).  

The EP is said to be, first and foremost, very supportive of, but also very vocal on, human and 

ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ƛǎǎǳŜǎΦ ¢ƘŜ 9t ƛǎ ŘŜǎŎǊƛōŜŘ ŀǎ ōŜƛƴƎ ǘƘŜ ΨǾƻƛŎŜ ƻŦ ǘƘŜ ŎƛǘƛȊŜƴǎΩ ƛƴ ǘƘƛǎ ŦƛŜƭŘΦ ¢ƘŜ 9t Ǉǳǘǎ 

new human rights issues on the EU agenda and, thus, paves the way for the discussion and 

consideration of new issues and eventually also policies and legislation. It makes human rights issues 

visible and gives public space to human rights organisations and defenders that would otherwise not be 

heard. The EP organises public hearings and other events and publishes reports and resolutions on 

controversial topics that would otherwise escape public attention. The EP was described as having the 

ŦǳƴŎǘƛƻƴ ƻŦ ŀ ΨǿŀǘŎƘŘƻƎΩ ŎƻƴŎŜǊƴƛƴƎ 9ǳǊƻǇŜŀƴ ƘǳƳŀƴ ǊƛƎƘǘǎ Ǉolicies through, for example, 

parliamentary questions or resolutions, but also by actively communicating with other EU institutions 

and stakeholders.  

hƴ ǘƘŜ ŘƻǿƴǎƛŘŜΣ ǘƘŜ 9t ƛǎ ŀƭǎƻ ǊŜǇƻǊǘŜŘ ǘƻ ǎƻƳŜǘƛƳŜǎ ΨƻǾŜǊǎƘƻƻǘ ǘƘŜ ƳŀǊƪΩΣ ǘƻ ŘŜƳŀƴŘ ǘƻƻ ƳǳŎƘ ŀƴŘ 

to be not flexible and pragmatic enough in its approach to human and fundamental rights. In doing so, it 

also hampers progress and blocks the political process by not being ready to make a political 

compromise. Although being very vocal on human rights, the EP also lacks the ability to put its demands 

into practice.  

There are two sub-bodies of the EP responsible for fundamental and human rights: the Committee on 

Civil Liberties, Justice and Home Affairs (LIBE) which is responsible for fundamental rights issues in EU 

Member States and the Subcommittee on Human Rights (DROI) which is a subcommittee of the Foreign 

Affairs Committee (AFET) and deals with human rights issues in relation to third countries. The division 

reflects the separation of internal fundamental rights from external human rights issues. The influence 

of LIBE is said to be considerable and competition to become a member of LIBE is high. The significance 

of LIBE is based on the fact that it deals with fundamental rights, which are a core political issue in the 

EU, and is able to influence the wording and conceptualisation of policy and legal responses in this field. 

LIBE also has monitoring power to some extent, as it is responsible for drafting the annual reports on the 

fundamental rights situation in the EU (see section II.C of this chapter). DROI is also considered by 

interviewees to be an important voice when it comes to human rights policies concerning third 

countries. However, its possibilities are limited and its influence is diminished because it is not a fully-

fledged committee. Although DROI also organises public hearings and tries to draw attention to human 
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rights issues which would not otherwise be heard, and although the work of DROI is said to have 

repercussion in other EU bodies such as the Commission, its output is filtered by AFET, which means that 

its proposals are not always translated into outcomes. In addition, the working mode of DROI is 

described as rather reactive; it prefers to respond to human rights incidents and violations, as well as to 

suggestions by AFET, rather than to pro-actively and systematically address specific human rights topics. 

Room for improvement was thus summarised by the interviewees as follows: enhancement of the role 

of DROI by converting it into a fully-fledged committee; promoting better coherence between internal 

and external human/fundamental rights issues by better coordinating different Parliamentarian 

committees working in this field; and improving the practical progress of the EP in general by adopting a 

more flexible and practical approach. 

(3)  The European Commission 

Lǘ ƛǎ ŘƛŦŦƛŎǳƭǘ ǘƻ ƎǊŀǎǇ ǘƘŜ 9/Ωǎ ǊƻƭŜΣ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ ǘƘŜ 9¦Ωǎ ŦǳƴŘŀƳŜƴǘŀƭ ŀƴŘ ƘǳƳŀƴ ǊƛƎƘǘǎ ǇƻƭƛŎƛŜǎΣ ŀǎ ƛǘ ƛǎ 

a very complex and multi-layered body. Peterson (2012, p. 97) calls the Commisǎƛƻƴ ΨǘƘŜ ǎǘǊŀƴƎŜǎǘ 

ŀŘƳƛƴƛǎǘǊŀǘƛƻƴ ŜǾŜǊ ŎǊŜŀǘŜŘΩ ŀƴŘ ŘŜǎŎǊƛōŜǎ ƛǘ ŀǎ Ψŀ ŘƛǎǘƛƴŎǘ ƘȅōǊƛŘΥ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΩǎ ƭŀǊƎŜǎǘ 

ŀŘƳƛƴƛǎǘǊŀǘƛƻƴ ŀƴŘ Ƴŀƛƴ ǇƻƭƛŎȅ ƳŀƴŀƎŜǊΣ ŀǎ ǿŜƭƭ ŀǎ ŀ ǎƻǳǊŎŜ ƻŦ ǇƻƭƛǘƛŎŀƭ ŀƴŘ ǇƻƭƛŎȅ ŘƛǊŜŎǘƛƻƴΩ όƛōƛŘΣ ǇΦ фсύΦ 

Although being legally a single institution, a differentiation can be made between the College of 

/ƻƳƳƛǎǎƛƻƴŜǊǎΣ ǘƘŜ ΨǇƻƭƛǘƛŎŀƭ ŀǊƳΩ ƻŦ ǘƘŜ ŎƻƳƳƛǎǎƛƻƴΣ ǘƘŜ ƳŜƳōŜǊǎ ƻŦ ǿƘƛŎƘ ŀǊŜ ŀǇǇƻƛƴǘŜŘ Ǿƛŀ ŀ 

ǇƻƭƛǘƛŎŀƭ ǇǊƻŎŜǎǎΤ ŀƴŘ Ψŀ ǇŜǊƳŀƴŜƴǘΣ ŦƻǊƳŀƭƭȅ ŀǇƻƭƛǘƛŎŀƭ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴΣ ƻǊ ǿƘŀǘ ŀǊŜ ƪƴƻǿƴ as the 

/ƻƳƳƛǎǎƛƻƴΩǎ ǎŜǊǾƛŎŜǎ ƻǊ 5ƛǊŜŎǘƻǊŀǘŜǎ-DŜƴŜǊŀƭ ό5DǎύΩ όƛōƛŘΤ ǎŜŜ ŀƭǎƻ bǳƎŜƴǘΣ нллмύΦ ¢Ƙƛǎ ǎǳōǎŜŎǘƛƻƴ ǿƛƭƭ 

primarily focus on the latter as they are an important factor in the political process of the EU. The 

powers and functions of the EC range from being a policy initiator and legislative facilitator, taking over 

executive roles, being a legal guardian, mediator and broker, as well as an external representative and 

negotiator (Hooghe & Kassim, 2012, p. 179). However, as the Commission is a very complex body with 

multitudinous instruments and policies that have a human rights impact, the following remarks are only 

ŎǳǊǎƻǊȅ ƻōǎŜǊǾŀǘƛƻƴǎ ŀƴŘ ŀ ǊƻǳƎƘ ŀƴŘ ŀōǎǘǊŀŎǘ ŀǎǎŜǎǎƳŜƴǘ ƻŦ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ ǿƻǊƪ ƛƴ ǘƘŜ ŦƛŜƭŘ ƻŦ 

human and fundamental rights (a more detailed analysis of policies and instruments of different DGs is 

provided in chapter V).  

The main unit responsible for fundamental rights in the EC is the Directorate-General for Justices and 

Consumers (DG JUST), which covers civil justice, criminal justice, fundamental rights and union 

citizenship, equality and consumers. With regard to external relations, the main bodies are the 

Directorate-General for International Cooperation and Development (DG DEVCO), which works closely 

with the EEAS, and the Directorate-General for Trade (DG TRADE).151 There are, however, a multitude of 

other DGs which also have, to some extent, a fundamental and human rights dimension, for example, 

the Directorate-General for Employment, Social Affairs and Inclusion (DG EMPL), the Directorate-

General for Migration and Home Affairs (DG HOME), the Directorate-General for Climate Action (DG 

CLIMA), and others. The division between internal (DG JUST) and external (DG DEVCO) dimension of 

human rights is also reflected in their differing approaches to their functions ς which is not only a 

                                                           
151

 Following the requirements laid down in the project proposal, the analysis in this chapter will focus on DG DEVCO.  
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characteristic of the Commission, but is also apparent in other EU institutions. Although dedicated to 

bringing the realisation of fundamental rights forward, the units dealing with the internal dimension 

adopt a rather defensive, cautious approach and are eager not to overstep their legal boundaries. They 

are more reactive than pro-active in their approach and reluctant to use all of their power. The 

mismatch between the legal and political factors of the EU human and fundamental rights framework ς 

discussed at the beginning of this section - seems to leave the officers working on the internal dimension 

in a rather vulnerable position, as they are confronted with high expectations which do not match their 

legal competences. In addition, the issues they are dealing with are often highly sensitive and concern 

delicate issues regarding the domestic matters of Member States.  However, it is questionable if the 

defensive and cautious approach is an adequate way to address this mismatch or, on the contrary, if it 

rather exacerbates these tensions. Therefore, a more pro-active approach was suggested by the 

interviewees as a better way to proceed, which would in turn ensure that the Commission is able to fully 

achieve its potential in the field of fundamental rights. In comparison, DG DEVCO is reported to adopt a 

more pro-active and dynamic approach, more willing to deliberately advocate for human rights and not 

so afraid of pushing boundaries. Their more progressive approach is facilitated by the fact that they are 

mostly dealing with human rights issues in third countries and, thus, not touching on sensitive, internal 

issues of EU Member States. Nevertheless, the Commission is seen as being a very strong institution in 

the field of fundamental and human rights, which is able to exert a considerable influence on human 

and fundamental rights policies, as well as being pragmatic and willing to compromise. It has therefore 

been able to initiate and adopt quite progressive and innovative tools.152 

Lƴ aŀǊŎƘ нллмΣ ǘƘŜ 9/ ŘŜŎƛŘŜŘ ǘƘŀǘ Ψώŀϐƴȅ ǇǊƻǇƻǎŀƭ ŦƻǊ ƭŜƎƛǎƭŀǘƛƻƴ ŀƴŘ ŀƴȅ ŘǊŀŦǘ ƛƴǎǘǊǳƳŜƴǘ ǘƻ ōŜ 

adopted by the Commission will, as part of the normal decision-making procedures, first be scrutinised 

for compatibility with the /ƘŀǊǘŜǊΩ ό9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴΣ нллмΣ ǇΦ пύΦ {ǳōǎŜǉǳŜƴǘƭȅΣ ǘƘŜ /ƻƳƳƛǎǎƛƻƴ 

ǇǳōƭƛǎƘŜŘ ŀ /ƻƳƳǳƴƛŎŀǘƛƻƴ ƻǳǘƭƛƴƛƴƎ ŀ ΨaŜǘƘƻŘƻƭƻƎȅ ŦƻǊ ǎȅǎǘŜƳŀǘƛŎ ŀƴŘ ǊƛƎƻǊƻǳǎ ƳƻƴƛǘƻǊƛƴƎΩ 

ŎƻƴŎŜǊƴƛƴƎ ǘƘŜ Ψ/ƘŀǊǘŜǊ ƻŦ CǳƴŘŀƳŜƴǘŀƭ wƛƎƘǘǎ ƛƴ /ƻƳƳƛǎǎƛƻƴ ƭŜƎƛǎƭŀǘƛǾŜ ǇǊƻǇƻǎŀƭǎΩ (Commission of the 

9ǳǊƻǇŜŀƴ /ƻƳƳǳƴƛǘƛŜǎΣ нллрύΦ ¢ƘŜ aŜǘƘƻŘƻƭƻƎȅ ǎƘƻǳƭŘ ŜƴŀōƭŜ /ƻƳƳƛǎǎƛƻƴ ǎŜǊǾƛŎŜǎ Ψǘƻ ŎƘŜŎƪ ŀƭƭ 

Commission legislative proposals systematically and rigorously to ensure they respect all the 

fundamental rights concerned in the course of normal decision-ƳŀƪƛƴƎ ǇǊƻŎŜŘǳǊŜǎΩ όƛōƛŘ, p. 3). The 

Ψ{ǘǊŀǘŜƎȅ ŦƻǊ ǘƘŜ ŜŦŦŜŎǘƛǾŜ LƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ǘƘŜ /ƘŀǊǘŜǊ ƻŦ CǳƴŘŀƳŜƴǘŀƭ wƛƎƘǘǎ ōȅ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΩ 

ό9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴΣ нлмлύ ǊŜŦƛƴŜŘ ǘƘŜ ŀǇǇǊƻŀŎƘ ōȅ ƛƴǘǊƻŘǳŎƛƴƎ ŀ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ΨŎƘŜŎƪ-ƭƛǎǘΩ ŀǎ 

well as proposing to examining the impact of legislative proposals on fundamental rights in order to be 

able to systematically screen the compatibility of legislative proposals of the Commission with the 

CFREU. Although these initiatives by the interviewees to have had a positive effect, it was also 

repeatedly confirmed that the systematic mainstreaming of CFREU is still a challenge, especially in those 

policy fields which are not obviously linked to fundamental rights and those which are core activities of 

the EU, namely trade and other economic activities. In addition, although the instruments introduced by 
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 According to interviewees from various DGs and the EP the picture looks less favourable with regard to DG Trade, although 
there has been made considerable efforts to integrate human rights in trade policies over the last year. For a further 
elaboration please see FRAME report D 9.1 (Beke et al, 2014). 

http://www.fp7-frame.eu/wp-content/materiale/reports/07-Deliverable-9.1.pdf


FRAME         Deliverable No. 4.2 

 106 

the EC have the potential to enhance compliance with CFREU, the instruments themselves were 

evaluated to be quite vague and leave scope for interpretation. As Butler concludes: 

ώΧϐ ǘƘŜ ƛƴǘǊƻŘǳŎǘƛƻƴ ƻŦ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ ŎƻƴǎƛŘŜǊŀǘƛƻƴǎ ƛƴǘƻ ǘƘŜ ƛƳǇŀŎǘ ŀǎǎŜǎǎƳŜƴǘΣ ƛƴŎƭǳŘƛƴƎ 

the fundamental rights check-list, does have the potential to improve compliance with the 

[CFREU]. However, the substance of the guidance offered is relatively brief and superficial in 

nature ς in particular in relation to the actual content of rights, how rights fit in to the existing 

economic-social-environmental headings and the actual application of the proportionality test. 

ώΧϐ ƳǳŎƘ ƳƻǊŜ ǿƻǊƪ on improving expertise on fundamental rights within the Commission is 

necessary if the check-list is to become anything more than glorified box-ticking exercise. 

(Butler, 2012, p. 409) 

Further problems regarding the mainstreaming of human and fundamental rights throughout the EC 

were considered, firstly, to be the provision of limited human resources. Mainstreaming is a very 

demanding task, which requires profound knowledge as well as willingness, if it is to be thoroughly 

applied. The workload of Commission officers was described as being already very demanding. Making 

human rights the business of all staff members adds to this workload, as such analysis requires 

additional time. Furthermore, the EC is said to be reducing staff in this field (e.g. in DG DEVCO), which 

further adds to the workload of the remaining officers. Secondly, mainstreaming human rights requires 

the acquisition of additional knowledge and the training of the officers involved, which is also a 

challenge in terms of resources.  

Another problem identified with regard to mainstreaming human rights, is its tendency to become a 

bureaucratiŎΣ ΨōƻȄ-ǘƛŎƪƛƴƎ ŜȄŜǊŎƛǎŜΩ όƛōƛŘ), which is focused on the process rather than on the content or 

the actual impact or benefit for the people affected. In order to address this issue, DG DEVCO has 

introduced the mainstreaming of the rights-based approach into all development cooperation 

programmes. Although the rights-based approach was already used before, it must now be consistently 

implemented in all programmes and projects. The rights-ōŀǎŜŘ ŀǇǇǊƻŀŎƘ ΨŎƻƴǎƛŘŜǊǎ ƘǳƳŀƴ ǊƛƎƘǘǎ 

principles and standards both as a means and a goal of development cooperation. It changes the 

analytical approach and integrates the achievement and fulfilment of human rights into the design, 

ƛƳǇƭŜƳŜƴǘŀǘƛƻƴΣ ƳƻƴƛǘƻǊƛƴƎ ŀƴŘ ŜǾŀƭǳŀǘƛƻƴ ƻŦ ŀƭƭ ŘŜǾŜƭƻǇƳŜƴǘ ǇƻƭƛŎƛŜǎ ŀƴŘ ǇǊƻƎǊŀƳƳŜǎΦΩ ό9/Σ нлмпΣ ǇΦ 

5) Thus, the rights-based approach aims at shifting the attention from the process, towards the benefit 

felt by the potential rights-holders, and also aims to bring together human rights and development in a 

more coherent way. As the toolbox is a rather new instrument, it is not possible to seriously evaluate 

whether it has really had the effect of shifting the focus from the process to the substantive impacts on 

the ground. 

Generally, it was reported that the implementation of fundamental and human rights issues, throughout 

ǘƘŜ 9/Σ ǊŜǉǳƛǊŜǎ ŀ ŎƻƴǎƛŘŜǊŀōƭŜ ŀƳƻǳƴǘ ƻŦ ǇŜǊǎƻƴŀƭ ŎƻƳƳƛǘƳŜƴǘΦ !ƎŀƛƴΣ ǘƘŜ ΨƘǳƳŀƴ ŦŀŎǘƻǊΩ ƛǎ ŀƴ 

important starting point when addressing gaps and challenges in this context. 
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2. The EU as a human rights actor concerning external relations  

The EU has undertaken considerable effort to integrate human rights principles into its external policies 

and instruments. The most important institutions in this regard are DG DEVCO and the EEAS, which was 

created by the Treaty of Lisbon (adopted 2007, entering into force in 2009). On 25 March 2010, the 

HR/VP submitted a proposal for a Council decision on the establishment of the organisation and 

functioning of the EEAS to the Council of the European Union. The proposal was approved by the 

Council Decision of 26 July 2010, establishing the organisation and functioning of the EEAS. The EEAS 

was officially established on 1 January 2011. Concerning the EEAS, the following dimensions were 

reported as important by the interviewees:153 

Firstly, the working mode of the EEAS was described ς especially when taking into consideration a more 

ƘƛǎǘƻǊƛŎŀƭ ǇŜǊǎǇŜŎǘƛǾŜ ǿƘƛŎƘ ƛƴŎƭǳŘŜǎ ǘƘŜ ǿƻǊƪƛƴƎ ƳƻŘŜ ƻŦ ǘƘŜ 99!{Ωǎ ǇǊŜŘŜŎŜǎǎƻr DG RELEX, the former 

Directorate-General for External Relations ς as being rather reactive. That means that the EEAS 

responds to external events ς human rights-related events that occur in third countries or with an 

international dimension ς and pressure exerted by other institutions, such as the EP, rather than taking 

the initiative itself. The EU Strategic Framework and Action Plan seem to have given the EEAS a more 

forward-looking and more pro-active agenda, and have led to the development of new guidelines, which 

have reinforced the pro-active impetus of the EEAS. The Strategic Framework and Action Plan make up a 

rather top-down approach to defining human rights priorities with regard to external relations. This 

approach is complemented by a bottom-up approach ς the priorities that are decided on in 

collaboration with the delegations and on the basis of the human rights country strategies.  

{ŜŎƻƴŘƭȅΣ ǘƘŜ ΨƘǳƳŀƴ ŦŀŎǘƻǊΩ is a very decisive point in implementing human rights policies in the EEAS. 

The implementation of such policies is reported to require a high degree of personal commitment from 

the officers in charge. Particularly in the past, it was to a large extent the responsibility of the officers, in 

particular the respective Head of Missions working in the EU delegations as well as the so-called 

geographical desks, to implement human rights policies. As indicated above, the EU Strategic 

Framework and Action Plan, and the guidelines, have enhanced the institutionalisation and de-

personalisation of human rights policies. The adoption of these instruments has seen an increasing 

institutionalisation of human rights policies, including, for example, trainings provided for all officers and 

the appointment of human rights focal points in all EU delegations. They have also disburdened 

individual officers, because human rights issues, and especially controversial ones such as LGBTI rights, 

have increasingly been institutionalised, and are thus accompanied by clear instructions on where and 

how they should be pushed forward. There is the clear imperative that everyone must engage and that 

human rights are a ΨƴƻǊƳŀƭΩ ǇŀǊǘ ƻŦ ǘƘŜ ŀƎŜƴŘŀΦ IƻǿŜǾŜǊΣ ǘƘŜǊŜ ǎǘƛƭƭ ǎŜŜƳǎ ǘƻ ōŜ ŀ ƘǳƎŜ ŦƻŎǳǎ ƻƴ 

personal and individual commitment and responsibility, not only when it comes to the implementation 

of human rights in the EEAS, but also with regard to inter-institutional cooperation, for example, 

between EU institutions but also between the EEAS and NGOs. Therefore, there is room for 

                                                           
153

 Most of the dimensions presented in this section are also elaborated on extensively in the Report D 2.2 chapter II with the 
ŜȄŀƳǇƭŜ ƻŦ 99!{Ω ŀƴǘƛ-discrimination policies. 
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improvement concerning the right balance between a well-founded institutionalisation of human rights 

issues, and personal commitment. 

Thirdly, however, there seems to also be a lack of political will to systematically implement human rights 

at all levels and in all policies of the EEAS. Although documents such as the Strategic Framework and 

Action Plan, as well as the human rights guidelines, have been adopted and endorsed at the highest 

political level, officers reported the lack of a clear political message to the senior management and to 

the head of delegations in third countries to seriously take human rights into consideration. As, 

especially in the context of external relations, human rights are perceived to be political issues, 

geographical desks154 as well as delegations very often adopt a cautious approach to human rights issues 

and human rights violations in a specific country. They would need a clear political message to 

adequately react to human rights situations in third countries.  

Fourthly, there are tensions between EU delegations and Member {ǘŀǘŜǎΩ ŘŜƭŜƎŀǘƛƻƴǎ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ 

human rights. This could also be described as a lack of coherence when it comes to the collaboration of 

delegations of Member States with EU delegations in the area of human rights. There is reportedly a lack 

of full involvement of Member States and an unwillingness regarding the sharing of burden in the fields 

of human rights, as would be provided for in the Treaty of Lisbon. Interviewees reported that some 

Member States repeatedly disengage from implementing human rights, as laid down by EU documents 

such as the Action Plan or the Guidelines, and some Member States focus on those issues which are of 

Ƴƻǎǘ ǎƛƎƴƛŦƛŎŀƴŎŜ ǘƻ ǘƘŜƳ ŀƴŘ ΨƻǳǘǎƻǳǊŎŜΩ ǘƻǇƛŎǎ ǿƘƛŎƘ ǘƘŜȅ ŎƻƴǎƛŘŜǊ ƻŦ ƳƛƴƻǊ ƛƳǇƻǊǘŀƴŎŜΦ ¢ƘǳǎΣ ǘƘŜǊŜ 

is a tendency to leave these latter topics to the EU delegation, as the policies and principles stipulated in 

the Action Plan and Guidelines are classified as falling into the responsibility of the EU. 

Fifthly, the working conditions of EEAS officers are reported to have an adverse effect on the 

implementation of human rights principles. A lack of staff is accompanied by an increasing workload, 

which is a result of an increasing number of human rights tools and instruments, among other causes. In 

addition, the principle of job rotation prevents the constant, sustainable and in-depth building-up of 

human rights expertise by individual officers. This was, on the one hand, evaluated to adversely affect 

the quality and coherence of the respective policies but, on the other hand, the expertise gained in the 

human rights division is said to continue having an effect when officers rotate to other roles. The 

rotation, thus, may contribute to the distribution of human rights expertise throughout the EEAS. 

Sixthly, the emphasis placed on the procedures and processes which implement human rights policies 

into the work of the EEAS, was raised repeatedly in the interviews. Procedurally, the EU is said to be very 

successful in raising human rights issues at regional and international levels, organising human rights 

dialogues, etc. However, officers also reported too strong a focus on, or an overloaded of, bureaucratic 

work. Human rights are described as having become a technical, bureaucratic exercise with too little 

space available for the consideration of conceptual and strategic issues. There is no, or only little, room 

ŦƻǊ ŎǊƛǘƛŎŀƭ ǊŜŦƭŜŎǘƛƻƴΣ ŜǎǇŜŎƛŀƭƭȅ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ ǘƘŜ ƻŦŦƛŎŜǊǎΩ ƻǿƴ ŀǘǘƛǘǳŘŜǎ ŀƴŘ ǘƘŜ ǳǎŜ ƻŦ ŎƻƴŎŜǇǘǎΦ ¢Ƙƛǎ ƛǎ 
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 The so-ŎŀƭƭŜŘ ΨƎŜƻƎǊŀǇƘƛŎŀƭ ŘŜǎƪǎΩ ǊŜŦŜǊ ǘƻ ǎǇŜŎƛŦƛŎ ŘŜǇŀǊǘƳŜƴǘǎ ƻŦ ǘƘŜ 99!{ ŜŀŎƘ ƻŦ ǿƘƛŎƘ ŘŜŀƭǎ ǿƛǘƘ ŀ ǎǇŜŎƛŦƛŎ ƎŜƻƎǊŀǇƘƛŎŀƭ 
area. 



FRAME         Deliverable No. 4.2 

 109 

a result of the controversial nature of the issues at stake, and thus the results are often the lowest 

common denominator and/or focus on procedures because they are less controversial. 

Seventhly, although there has been a huge effort to mainstream human rights issues in all EEAS 

procedures, the human rights unit is still reported, by some officers, to be rather isolated. The setting-up 

of the EEAS saw human rights shift from the former Human Rights Directorate in the Commission, to the 

ΨƴƻǊƳŀƭ ōǳǎƛƴŜǎǎΩ ƻŦ ŀƴȅ ƎŜƻƎǊŀǇƘƛŎ ŘŜǎƪΦ !ƭǘƘƻǳƎƘ ǘƘƛǎ ƘǳƳŀƴ ǊƛƎƘǘǎ ŜȄǇŜǊǘƛǎŜ ƛǎ ǎtill concentrated in 

the Human Rights Directorate of the EEAS, it has increasingly become the responsibility of all officers to 

take human rights principles into consideration. The mainstreaming of human rights policies has 

ǇŀǊŀŘƻȄƛŎŀƭƭȅ ƭŜŘ ǘƻ ŀ ΨŘŜ-professionalisation of the human rights field. Although more and more EEAS 

officers are using human rights language, there is a lack of more detailed and in-depth expertise, which 

would be necessary to fill the policies and strategies with more substance. Thus, the question of human 

rights training for EEAS officers is an important issue when trying to ensure the quality of EEAS human 

rights work. It further remains unclear if trainings on human rights are reaching the officers who need 

training or only those who are already sensitive to the subject. 

Finally, the work of the EEAS is undermined by the fact that human rights are not acknowledged as 

ΨǳƴƛǾŜǊǎŀƭΩ ōȅ ŀƭƭ ǎǘŀƪŜƘƻƭŘŜǊǎΦ IǳƳŀƴ ǊƛƎƘǘǎ ŀǊŜ ǎǘƛƭƭ ǇŜǊŎŜƛǾŜŘ ōȅ ǎƻƳŜ ǘƘƛǊŘ ŎƻǳƴǘǊƛŜǎ ǘƻ ōŜ ŀ Ψ²ŜǎǘŜǊƴ 

ŎƻƴŎŜǇǘΩ ƛƳposed on other countries. There are different perspectives on human rights standards, as 

well as different approaches to the universality of human rights. Implementing human rights principles 

in external action is hampered by the accusation of cultural imperialism; human rights are frequently 

ǎŜŜƴ ŀǎ ŀƴ ƛƳǇŜǊƛŀƭƛǎǘ ƛƴǎǘǊǳƳŜƴǘ ŀƛƳƛƴƎ ŀǘ ΨƳƛǎǎƛƻƴƛǎƛƴƎΩ ƻǘƘŜǊǎΦ ¢ƘŜ ŎǊƛǘƛŎƛǎƳ ŀƴŘ ǊŜƧŜŎǘƛƻƴ ƻŦ ƘǳƳŀƴ 

rights is reportedly fuelled by an arrogant attitude adopted by representatives of the EU and Member 

States towards third countries, EU double standards concerning human rights in different countries and 

a lack of credibility due to a lack of internal-external coherence in this field. 

3. Inter - and intra -institutional cooperation   

There are a number of platforms for inter- and intra-institutional cooperation and interaction on 

fundamental and human rights in the EU. As already outlined above, the two Council working-groups 

COHOM and FREMP are important bodies where inter-institutional exchange takes place. For example, 

the EC is represented in both institutions and makes initiatives and deliberates with Member States. The 

EC itself has a considerable number of inter-service groups which bring together officers of different 

departments with the objective to cooperate, exchange information, learn from each other and ensure 

coherence. There are further several EC inter-service groups dealing with human rights issues, such as 

the Inter-Service Group on the implementation of the Charter. There are also inter-service groups on 

geƴŘŜǊ ŜǉǳŀƭƛǘȅΣ ŘƛǎŀōƛƭƛǘȅΣ wƻƳŀΣ ŎƘƛƭŘǊŜƴΩǎ ǊƛƎƘǘǎ ŀƴŘ Řŀǘŀ ǇǊƻǘŜŎǘƛƻƴΦ  

Furthermore, the cooperation of the EP with other bodies on human and fundamental rights matters 

appears to be beneficial for the advancement of human rights in the EU. The EP has an important 

awareness-raising role in this field, for example, through its committees, which are regularly attended 

by officers of the EC. Especially since the entry into force of the Treaty of Lisbon, the EP is said to be an 

institution that has gained political weight in the field of fundamental and human rights. 



FRAME         Deliverable No. 4.2 

 110 

Intensive cooperation on human rights is taking place between the EEAS and DG DEVCO. This 

ŎƻƻǇŜǊŀǘƛƻƴ ǿŀǎ ŘŜǎŎǊƛōŜŘ ŀǎ ΨǎǘǊƻƴƎ ōǳǘ ƴƻǘ ǿƛǘƘƻǳǘ ǎǇŀǊƪǎΩ ōȅ ƻƴŜ ƛƴǘŜǊǾƛŜǿŜŜ όŎƻƴŎƛǎŜƭȅ ǎǳƳƳƛƴƎ ǳǇ 

what was frequently expressed in different ways also by other interviewees). Although there is no 

formalised institutional bridge between the two bodies, they are linked by a close net of informal 

cooperation. Both bodies are powerful in their own way; DG DEVCO is more involved in working on the 

procedural-operational level by financing projects, such as those under the EIDHR, while the EEAS is its 

political counterpart.  

In general, informal cooperation on fundamental and human rights matters are said to be of huge 

importance. Such cooperation requires a high level of personal commitment from those involved as it 

means that the implementation of human and fundamental rights is dependent on personal 

engagement. In addition, there seems to be the need to establish an institutional link between the 

external and internal human rights dimension. This division is apparent in all institutions, reportedly 

exacerbating the problem of internal-external incoherence. 

D. Conclusions  
Evaluating the gaps, tensions and contradictiƻƴǎ ƻŦ ǘƘŜ 9¦Ωǎ ƘǳƳŀƴ ǊƛƎƘǘǎ ŦǊŀƳŜǿƻǊƪ ƛƴǾƻƭǾŜǎ ŀƴŀƭȅǎƛƴƎ 

a complex and unique political system that on the one hand has far-reaching competences in this area, 

but that, as pointed out above, is also considerably constrained at the same time. In light of the above, 

the following crucial gaps, tensions and contradictions can be summarised as followed:  

1. Coherence155  

! ƭŀŎƪ ƻŦ ŎƻƘŜǊŜƴŎŜ ǿŀǎ ŘŜŎƭŀǊŜŘ ǘƻ ōŜ ƻƴŜ ƻŦ ǘƘŜ Ƴƻǎǘ ŎƻƴǎƛŘŜǊŀōƭŜ ŎƘŀƭƭŜƴƎŜǎ ŦŀŎƛƴƎ ǘƘŜ 9¦Ωǎ ƘǳƳŀƴ 

and fundamental rights policies by EU representatives during the interviews. First of all, the lack of 

vertical and horizontal coherence is a serious and systematic issue. Vertical coherence refers to potential 

ŘƛŦŦŜǊŜƴŎŜǎ ōŜǘǿŜŜƴ ǘƘŜ ŀŎǘƛƻƴǎ ŀƴŘ ǇƻƭƛŎƛŜǎ ƻŦ ǘƘŜ 9¦ ŀƴŘ aŜƳōŜǊ {ǘŀǘŜǎΣ ŎƻǾŜǊƛƴƎ ΨǘƘŜ ŀǊticulation 

ōŜǘǿŜŜƴ ŘƛŦŦŜǊŜƴǘ ƭŜǾŜƭǎ ƻŦ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴΣ ƘŜǊŜ ōŜǘǿŜŜƴ ǘƘŜ 9¦ ŀƴŘ ƛǘǎ ƳŜƳōŜǊ ǎǘŀǘŜǎΩ όaŀǊŀƴƎƻƴƛ & 

Raube, 2014, p. 475; see also Portela & wŀǳōŜΣ нлмнύΦ Lǘ ƛƴŎƭǳŘŜǎ ΨŘƛŦŦŜǊŜƴŎŜǎ ōŜǘǿŜŜƴ ǘƘŜ 9¦ ƭŜǾŜƭ ŀƴŘ 

the member states as well as between the /ƻƳƳǳƴƛǘȅ ŀƴŘ ǘƘŜ ƛƴǘŜǊƎƻǾŜǊƴƳŜƴǘŀƭ ƭŜǾŜƭΩ όtƻǊǘŜƭŀ & 

Raube, 2012, p. 4). Both aspects are crucial in the context of fundamental and human rights policies and 

the legislation of the EU. For example, the implementation of CFREU in the Member States was 

mentƛƻƴŜŘ ŀǎ ŀ ǎǇŜŎƛŦƛŎ ŎƘŀƭƭŜƴƎŜΣ ŀǎ ǿŜǊŜ ǘƘŜ ǘŜƴǎƛƻƴǎ ōŜǘǿŜŜƴ ǘƘŜ 9¦ ŀƴŘ aŜƳōŜǊ {ǘŀǘŜǎΩ 

delegations in third countries, and the alleged dissociation of the latter from EU external human rights 

policies and strategies that they are supposed to support and implement.  

Horizontal coherence defines the need for well-functioning coordination between different policy fields, 

due to incongruences between different policies and action. The issue of uneven implementation of 

human and fundamental rights policies and principles in different EU policy fields constitutes a recurring 

and challenging topic. This aspect was not only mentioned with regard to considering and respecting the 

rights laid down in the CFREU in all policy fields, it was also described as being a problem of specific 
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 For a detailed analysis of the issue of coherence with regard to EU fundamental and human rights law and policies please 
see FRAME report D 8.1 (Lewis et al, 2014). 
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policy fields which are said to be more reluctant and resistant when it comes to implementing human 

and fundamental rights principles ς such as trade, investment, migration or climate change (see also 

below). 

A third dimension of coherence refers to differences and tensions between internal and external 

policies, instruments and action, or internal-external coherence. Ensuring coherence between internal 

and external human rights policies was defined as one of the most pressing issues in the EU human 

rights field by the interviewees. The causes of incoherence in this area also lie in the specific institutional 

and legal design of the EU: 

¢ƘŜ ƳŀƧƻǊ ŜƳǇƘŀǎƛǎ ƻŦ ǘƘŜ 9¦Ωǎ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ǊŜƎƛƳŜ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ ǇǊƻǘŜŎǘƛƻƴ ǘƻŘŀȅΣ 

however, is externally focused, setting up a distinct difference between external and internal 

policies. This is evident not just in the reluctance on the part of Member States to submit 

ǘƘŜƳǎŜƭǾŜǎ ǘƻ ƘǳƳŀƴ ǊƛƎƘǘǎ ƳƻƴƛǘƻǊƛƴƎ ōȅ ǘƘŜ 9¦Σ ώΧϐ ōǳǘ ƳƻǊŜ ǎǇŜŎƛŦƛŎŀƭƭȅ ƛƴ ǘƘŜ contrast 

between the active assertion of human rights protection as a goal of EU foreign policy and the 

unwillingness to declare human rights protection to be a general goal or a cross-cutting 

objective of internal EU policies. (de Búrca, 2011, p. 491) 

Internal-external incoherence refers to many aspects, including differing internal and external standards 

(see also cƘŀǇǘŜǊ ±ύΦ CƻǊ ŜȄŀƳǇƭŜΣ ǘƘŜ ΨDǳƛŘŜƭƛƴŜǎ ǘƻ ǇǊƻƳƻǘŜ ŀƴŘ ǇǊƻǘŜŎǘ ǘƘŜ ŜƴƧƻȅƳŜƴǘ ƻŦ ŀƭƭ IǳƳŀƴ 

Rights by lesbian, gay, bisexual, transgender and iƴǘŜǊǎŜȄ ό[D.¢Lύ ǇŜǊǎƻƴǎΩ Ŏƻƴǘŀƛƴ ŘŜƳŀƴŘǎ ǘƘŀǘ ǿƻǳƭŘ 

not be accepted by some Member States. A further issue is the problematic human rights record of 

Member States towards, for example, minorities or migrants, which undermines the credibility of the EU 

when voicing criticism against an alleged poor human rights record of third countries. Therefore, the 

problem of internal-external coherence does not only refer to human rights double-standards 

concerning human rights violation in EU-Member States, but also very much to the legal and policy 

fields, which lays out differing standards, processes, mandates and levels of protection dependent on 

whether a human rights issue falls under the internal or external dimension. 

Marangoni and Raube also mention another dimension of coherence, institutional coherence, a term 

ǿƘƛŎƘ ŎƻǾŜǊǎ ǘǿƻ ŎƘŀƭƭŜƴƎŜǎΥ ΨLƴǘŜǊ-institutional conflicts arise when a single policy area is served by two 

sets of actors and their different procedures, for instance the Council and the Commission. Intra-

institutional incoherence arises when different actors within the same organisation ς for instance two 

Directorates-General of the Commission ς ƘŀǾŜ ŘƛŦŦŜǊŜƴǘ ŀǇǇǊƻŀŎƘŜǎ ǘƻ ŀ ŘƻǎǎƛŜǊΩ όaŀǊŀƴƎƻƴƛ & Raube, 

2014, p. 475). As human and fundamental rights is a policy area where many institutions are involved 

with different approaches and objectives, the question of institutional coherence is particularly 

challenging. For example, within the EC, different DGs are entrusted with different aspects of human 

and fundamental rights and within the EP there are two sub-bodies dealing specifically with human and 

fundamental rights issues. In addition to these, human rights in external relations is served mainly by the 

EEAS and DG DEVCO. Although collaboration is reported to run smoothly between different bodies and 

units, there is a still room for improvement, especially when it comes to establishing an institutional link, 

for example between the external and internal dimension. In addition, intra-institutional coherence, 
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defined as different approaches of different actors within one institution, was also mentioned as a 

relevant issue.  

2. Structure versus personal commitment  ɀ ÔÈÅ ȬÈÕÍÁÎ ÆÁÃÔÏÒȭ 

Closely connected with the last point is the importance of personal commitment of officers, the so-

ŎŀƭƭŜŘ ΨƘǳƳŀƴ ŦŀŎǘƻǊΩΣ ǿƘƛŎƘ ǿŀǎ ǊŀǘŜŘ ǘƻ ōŜ ŘŜŎƛǎƛǾŜ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ ŀƴ ŜŦŦŜŎǘƛǾŜ ŜƴƘŀƴŎŜƳŜƴǘ ŀƴŘ 

implementation of human rights principles and obligations in the EU. The challenge lies in achieving the 

right balance between providing an adequate structure (i.e. instruments, strategies, procedural 

requirements) and enhancing the commitment of officers towards human rights issues. Too much 

structure might result in an increasing emphasis on procedural aspects of human rights ς reportedly 

already a problem ς and thus reducing human and fundamental rights to a bureaucratic exercise. 

tǳǘǘƛƴƎ ǘƻƻ ƭƛǘǘƭŜ ŜƳǇƘŀǎƛǎ ƻƴ ǎǘǊǳŎǘǳǊŜ ƳŀȅΣ ƛƴ ŎƻƴǘǊŀǎǘΣ ƭŜŀŘ ǘƻ ΨǇŜǊǎƻƴŀƭƛǎŀǘƛƻƴΩ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ 

concerns, making the realisation of human rights dependent on the personal commitment of the officers 

involved, which very often leads to an overburdening of individuals. There is therefore a need to find the 

right balance between adopting adequate instruments, such as the Human Rights Guidelines that have 

contributed to an institutionalisation of human rights in the EEAS, and the enhancement of personal 

commitment as well as expertise of officers. The latter refers to the need for adequate training of 

officers and the dissemination of knowledge on the significance of human rights issues. It is further 

important to consider the importance of institutional learning for building up a human rights culture. 

One approach could be to refine the instrument of human rights mainstreaming. Such an improved 

instrument could maƪŜ ƘǳƳŀƴ ǊƛƎƘǘǎ ΨŜǾŜǊȅōƻŘȅΩǎ ōǳǎƛƴŜǎǎΩΣ ƘƻǿŜǾŜǊΣ ŀǘ ǘƘŜ ǎŀƳŜ ǘƛƳŜ ƛǘ ƛǎ ƴŜŎŜǎǎŀǊȅ 

to ensure that mainstreaming does neither lead to a bureaucratisation and a dilution of human rights 

nor to an overburdening of individual officers. 

3. Process beats content  

Putting too much emphasis on procedures and processes to implement human rights principles, as 

mentioned in the previous paragraph, has another problematic consequence: the negligence of content-

related issues. There is a tendency to focus on procedural aspects, not only with regard to the internal 

but also with regard to the external dimension. The Guidelines, for example, list a broad variety of 

operational tools describing which procedures to follow in different international and regional fora. 

Another example would be the mainstreaming of human rights, which reportedly has the potential to 

focus too much on process. Concentrating on procedures, however, bears the risk of reducing human 

rights to a technical, bureaucratic exercise, and leaves too little space for the consideration of 

conceptual and strategic issues.  

Thus, when it comes to the question of the effectiveness of EU human and fundamental rights politics, 

ǘƘŜǊŜ ƛǎ ŀ ǘŜƴŘŜƴŎȅ ǘƻ ŎƻƴŎŜƴǘǊŀǘŜ ƻƴ ΨŜŦŦŜŎǘƛǾŜƴŜǎǎ ƛƴ ǊŜǇǊŜǎŜƴǘŀǘƛƻƴΩΣ ǿƘƛŎƘ ƳŜŀƴǎ ΨǘƘŀǘ ǘƘose 

speaking on behalf of the EU are able to aggregate the different demands into a unified position. The 

emphasis here is on avoiding a multitude of views being signalled externally and abstaining from acting 

ƛƴ ŀƴ ǳƴŎƻƻǊŘƛƴŀǘŜŘ ŦŀǎƘƛƻƴΩ ό9ƭǎƛƎΣ нлмпΣ ǇΦ онуύΦ Ψώ9ϐŦŦŜŎǘƛǾŜƴŜǎǎ ƛƴ ƛƳǇŀŎǘΩΣ ǿƘƛŎƘ ǊŜŦŜǊǎ ǘƻ ǘƘŜ 

achievement of goals ς and which would require the question of whether EU human rights strategies 

and policies are actually good for the people on the ground to be dealt with ς is neglected. 
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4. Communicat ion and the lack of a European  public  

The lack of awareness, as well as knowledge, on EU human rights issues and competences was reported 

as a serious gap, closely related to the question of the legitimacy and credibility of the EU, as well as to 

the expectations that citizens have towards the EU. This challenge arises not only due to the complexity 

of the EU as a political system, but also as a result of a lack of a genuine European public, which hampers 

direct communication between EU bodies and citizens. However, there is not only a need to bring EU 

human and fundamental rights issues closer to the citizens, there is also a need to enhance 

communication towards EU policy makers and other stakeholders.  

5. Politicisation  of human rights  

The lack of political will to bring forward human rights policies, to ensure the adequate protection and 

ŦǳƭŦƛƭƳŜƴǘ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎΣ ǿŀǎ ŘŜŦƛƴŜŘ ŀǎ ŀ ŎƻǊŜ ǇǊƻōƭŜƳ ǊƻƻǘŜŘ ƛƴ ǘƘŜ 9¦Ωǎ ŎƻƳǇƭŜȄ ǇƻƭƛǘƛŎŀƭ ŀƴŘ ƭŜƎŀƭ 

system. Thus, there is not only a need to stress the deficits of the 9¦Ωǎ ƭŜƎŀƭ ƘǳƳŀƴ ŀƴŘ ŦǳƴŘŀƳŜƴǘŀƭ 

rights system, but also to reveal and address political aspects, processes and responsibilities. A so-called 

politicisation of human rights would further require these political aspects to be actively taken into 

account and for the importance of public discussion and disagreement on human rights issues, as part of 

an animated fundamental and human rights culture, to be acknowledged.  

6. Trade -offs between human rights  and other interests in EU external 

and internal action  

A severe challenge to compliance with human rights objectives and principles is their often weak 

position in relation to other issues. The problem of trade-offs between human rights and other interests 

was frequently mentioned as a barrier to integrating human rights principles into external action. 

Economic and trade interests, especially, seem to repeatedly trump human rights.156 Although some 

effort has been made to integrate human rights principles into trade policies, there is serious doubt 

about whether this has been done in a coherent, sustainable and serious way or if it is rather an 

ŜȄŀƳǇƭŜ ƻŦ ŜŦŦŜŎǘƛǾŜ ΨǿƛƴŘƻǿ-ŘǊŜǎǎƛƴƎΩΦ ¢wo issues seem to be important starting points for addressing 

this challenge: Firstly, how to methodologically evaluate whether policy proposals in the area of trade 

are in line with human rights obligations and, secondly, how and against which standards the impact of 

these policies on human rights should be measured.  

The issue of competing interests was not only raised in relation to the external dimension, it was also 

mentioned with regard to internal issues. The two outstanding issues frequently mentioned were the 

tension between the question of security and the guarantee of individual rights, especially in terms of 

data protection and the respect of other individual rights, and the question of migration (i.e. the 

treatment of migrants coming from third countries and the guaranteeing of their rights). 
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 See also Frame report D 9.1 (Beke et al, 2014). 

http://www.fp7-frame.eu/wp-content/materiale/reports/07-Deliverable-9.1.pdf
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V. Document analysis of policy and legal documents 157 

A. Introduction  
The following chapter consists of an analysis of human rights related policy and legal documents 

employed by the European Union (EU) in both internal and external policies. It has the objective of 

determining human rights standards of EU policy-making and acquiring an insight into the content, 

priorities and motivation of EU human rights policies. It will further identify gaps, tensions and 

contradictions thereof, in line with the general parameters of the report as outlined in chapter I.  

The policies of the EU cover several topics and are framed in various contexts, often with one theme 

engaging several institutions and policies at once. As a result, the EU engages to some extent in virtually 

every major human rights area, both in the realm of civil and political rights as well as economic, social 

and cultural rights (ESCR).  

This wide thematic scope must be considered within the context of the organisational structure of the 

EU and its relationship with the Member States. Despite a long process of structural reorganisation and 

attempts at streamlining, the EU remains a complex entity, with various aspects of its policies and 

actions distributed among its principal bodies and institutions (the European Council, the Council of the 

European Union, the European Commission and the European Parliament) and several other agencies 

and inter-institutional bodies, most of which have their own specialised structures for handling specific 

thematic and geographic areas of concern. The complicated structure of the EU makes an analysis of 

human rights policies all the more difficult, given the fact that different policies are the responsibility of 

many different bodies and institutions, and in some cases the same area of policy falls within the 

purview of more than one actor.  

The above parameters mean that an analysis of the entire scope of human rights-related policies of the 

EU is well beyond the scope of this chapter. Therefore, a selection of topics to be covered was carried 

out with a view towards providing an insight into a wide variety of EU policies, internal and external, as 

well as providing focus on current and emerging themes, which pose particular challenges to the EU. As 

a result, the choice was made to focus the analysis on policies formulated or employed by the European 

External Action Service (EEAS) and several Directorate-Generals (DGs) of the European Commission. The 

reasoning behind this selection is that both the EEAS and the Commission play a primary role in the 

ŜȄŜŎǳǘƛƻƴ ŀƴŘ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ǘƘŜ 9¦Ωǎ ƛƴǘŜǊƴŀƭ ŀƴŘ ŜȄǘŜǊƴŀƭ ǇƻƭƛŎƛŜǎΣ ƛƴŎƭǳŘing areas of human rights 

concern. Furthermore, within the Commission, several DGs were selected on the grounds of the scope 

of their involvement with human rights-related topics, including recently emerging themes and 

challenges. This is important because the Commission does not feature a specific DG tasked primarily 

with human rights concerns; instead, relevant policies are split among several DGs. 
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The analysis carried out in this chapter will refer to the general standards and principles of human rights 

ǿƛǘƘƛƴ ǘƘŜ 9¦ ǎȅǎǘŜƳΣ ŀǎ ŜǎǘŀōƭƛǎƘŜŘ ōȅ ǇǊƛƳŀǊȅ ƭŀǿ ŀƴŘ ƛƴ ǘƘŜ ΨCharter of Fundamental Rights of the 

9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΩ ό/Cw9¦), and as applied in the jurisprudence of the Court of Justice of the European 

Union (CJEU) (see chapters II and III). 

In order to provide a sound insight into gaps, tensions and contradictions within the EU human rights 

protection system, the choice was made to focus on selected areas of EU policy. These areas were 

chosen with a view towards fulfilling the following criteria: 

a) The selected areas are being implemented by the following EU institutions:  

i. EEAS 

ii. The Commission's DG for International Cooperation and Development (DG DEVCO) 

iii. The Commission's DG for Migration and Home Affairs (DG HOME) 

iv. The Commission's DG for Justice and Consumers (DG JUST) 

v. The Commission's DG for Communications, Networks, Content and Technology (DG 

CONNECT) 

b) The areas represent a mixture of external, internal and mixed (internal with external elements 

and vice versa) policies, providing an insight into how the issue of division between internal and 

external policies of the EU informs the human rights protection system. 

c) The policies in the given area are in various stages of their policy cycle, allowing a look at how 

EU policies are developed, implemented, and evaluated and into how they transition into the 

next policy stage. 

Within each selected area, relevant documents have been screened and selected according to their 

relevance to a given area, their weight and their relation to human rights topics. Given the number of 

various types of documents produced by the EU, prioritisation has been applied with a view towards 

selecting the most vital and relevant legal and policy instruments. Following collection and screening, an 

analysis has been carried out towards identifying examples of gaps, tensions and contradictions.  

B. Selected policy areas and documents  

1. Human rights in EU external action  

The overarching commitment to the promotion and protection of human rights throughout the external 

policy of the EU, as provided for in primary law (Article 2, Article 3, Article 6 and Article 21, Treaty on 

European Union (TEU), Articles 208-211 and Article 218, Treaty on the Functioning of the European 

Union (TFEU)) finds its conceptualisation and operationalisation within seǾŜǊŀƭ ǇƻƭƛŎƛŜǎΦ ¢ƘŜ Ψ9ǳǊƻǇŜŀƴ 

{ŜŎǳǊƛǘȅ {ǘǊŀǘŜƎȅΩ ό9ǳǊƻǇŜŀƴ /ƻǳƴŎƛƭΣ нллоύ ǊŜƳŀƛƴǎ ǘƘŜ ǎƻƭŜ ƎŜƴŜǊŀƭ ǎǘǊŀǘŜƎƛŎ ŦƻǊŜƛƎƴ ǇƻƭƛŎȅ ŘƻŎǳƳŜƴǘ 

for the EU. In 2012, the Council of the EU adopted the EU Strategic Framework on Human Rights and 

Democracy (SF) and a corresponding Action Plan (AP) (Council of the European Union, 2012b). The SF 

and AP address the entirety of EU external policy, making them the first major policy documents which 

operationalise EU human rights standards across major areas of EU activities. The SF and AP are 

envisioned to function as an organic pair. The SF acts as a permanent overarching document, which 

elaborates the aspirations of the EU as a promoter and protector of human rights worldwide. The AP is 
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laid out as a tactical operationalisation and implementation tool, highlighting specific areas of concern 

and actions to be taken, including an indication of responsible actors and projected timeframes. Unlike 

the permanent SF, the AP is assumed to cover a set period of time, with the first one concluding in 2014. 

The actors empowered to implement the AP include, for the most part, the Member States, the 

Commission and the EEAS. With the first set of outcomes and actions on the AP concluded in 2014, the 

AP is currently undergoing a transitory phase towards the next array of parameters.158 A joint 

Communication by the Commission and the HR/VP on a new proposed AP for the years 2015-2019 was 

issued in April 2015, and the new AP is expected to be adopted by the Foreign Affairs Council shortly 

(European Commission & High Representative of the European Union for Foreign Affairs and Security 

Policy, 2015).159 

Parallel to the SF and the AP, the EU continues to employ a variety of specific documents which outline 

the parameters for external action within selected topics and themes, towards particular actors and 

venues, on a multilateral, bilateral and unilateral level. The majority of these documents touch upon 

human rights concerns and issues to some degree. Examples of these documents include: EU medium-

term priorities at the United Nations (UN) (2012-2015) (Political and Security Committee, 2012), various 

EU Human Rights Guidelines (Council of the European Union), the EU priorities for cooperation with the 

Council of Europe (CoE) in 2014-2015 (Council of the European Union, 2013) and various EU human 

rights guidelines. These policies are implemented primarily by the EEAS (including EU delegations 

throughout the globe), in cooperation with other EU bodies and institutions (chiefly the Commission and 

the Council) and the Member States (including their embassies and missions).  

2. Development cooperation  and human rights  

Although the Treaty of Lisbon introduced the EEAS as an institution intended to carry out the majority of 

ǘƘŜ 9¦Ωǎ ŜȄǘŜǊƴŀƭ ŀŎǘƛƻƴΣ ƻǘƘŜǊ EU bodies and the Member States share responsibility with the EEAS over 

several foreign policy areas. One such area is development cooperation and related fields, such as 

international dialogue on development and research for development, which DG DEVCO administers 

with the involvement of the EEAS. Towards implementing the EU development policy, DG DEVCO 

ƻǇŜǊŀǘŜǎ ǳƴŘŜǊ ŀ ǎǇŜŎƛŦƛŎ ǎŜǘ ƻŦ ǎǘǊŀǘŜƎƛŎ ŘƻŎǳƳŜƴǘǎΣ Ƴƻǎǘ ƛƳǇƻǊǘŀƴǘƭȅ ǘƘŜ нлмн Ψ9¦ !ƎŜƴŘŀ ŦƻǊ /ƘŀƴƎŜΩ 

(Council of the European Union, 2012a), which outlines the basic parameters for the various forms 

through which the EU provides external partners with aid and assistance. Other documents, which 

ŜƴŎŀǇǎǳƭŀǘŜ ǎǇŜŎƛŦƛŎ ŀǎǇŜŎǘǎ ƻŦ ŘŜǾŜƭƻǇƳŜƴǘ ǇƻƭƛŎȅ ǊŜƭŀǘŜŘ ǘƻ ƘǳƳŀƴ ǊƛƎƘǘǎΣ ƛƴŎƭǳŘŜ ǘƘŜ Ψ/ƻǳƴŎƛƭ 

conclusions on a rights-ōŀǎŜŘ ŀǇǇǊƻŀŎƘ ǘƻ ŘŜǾŜƭƻǇƳŜƴǘ ŎƻƻǇŜǊŀǘƛƻƴΣ ŜƴŎƻƳǇŀǎǎƛƴƎ ŀƭƭ ƘǳƳŀƴ ǊƛƎƘǘǎΩ 

ό/ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ нлмпύ ŀƴŘ ǘƘŜ Ψ¢ƻƻƭ-Box: A Rights-Based Approach, Encompassing All 

IǳƳŀƴ wƛƎƘǘǎ CƻǊ 9¦ 5ŜǾŜƭƻǇƳŜƴǘ /ƻƻǇŜǊŀǘƛƻƴΩ ό9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴΣ нлмпŀύΦ 

3. Human rights in the Area of Freedom, Security and Justice  

¢ƘŜ 9¦Ωǎ !ǊŜŀ ƻŦ CǊŜŜŘƻƳΣ {ŜŎǳǊƛǘȅ ŀƴŘ WǳǎǘƛŎŜ ό!C{Wύ Ŏƻƴǎƛǎǘǎ ƻŦ ǘƘŜ ŦƻƭƭƻǿƛƴƎ ǇƻƭƛŎȅ ŀǊŜŀǎΥ όмύ .ƻǊŘŜǊ 

checks, asylum and immigration; (2) judicial cooperation in criminal law matters and police cooperation; 
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and (3) judicial cooperation in civil law matters (Engström and Heikkilä, 2014, p. 4). The relevant 

European Commission departments for AFSJ are DG JUSTICE and DG HOME. They deal chiefly with the 

following matters: EU citizenship, discrimination, organised crime and drug dealing, counter-terrorism, 

human trafficking, free movement of people, asylum and immigration, judicial cooperation and police 

and customs cooperation. Additionally, several specialised EU agencies such as FRONTEX, EUROJUST, 

EASO and EUROPOL are involved in AFSJ matters. 

The principal strategic policy priorities and themes of the AFSJ have been outlined in a series of strategic 

programmes, namely the Tampere Programme (1999-2004), the Hague Programme (2004-2009) and 

recently the Stockholm Programme (2010-2014) (Council of the European Union, 2010). With the 

Stockholm Programme having expired at the end of 2014, the EU is currently in the midst of a prolonged 

internal discourse on the future of overarching AFSJ policies. As a new set of policies are being 

developed, this analysis will thus cover the on-going process. The following major, strategic documents, 

envisioned as foundations for the new AFSJ programme, have been analysed: the European Council 

Conclusions of 26-27 June 2014 ǿƘƛŎƘ Ŏƻƴǘŀƛƴ Ψ{ǘǊŀǘŜƎƛŎ DǳƛŘŜƭƛƴŜǎΩ ŦƻǊ ǘƘŜ ƴŜȄǘ !C{W ŎȅŎƭŜ ό9ǳǊƻǇŜŀƴ 

Council 2014); Commission documents ς 5D Iha9Υ /ƻƳƳƛǎǎƛƻƴ /ƻƳƳǳƴƛŎŀǘƛƻƴΣ Ψ!ƴ hǇŜƴ ŀƴŘ {ŜŎǳǊŜ 

9ǳǊƻǇŜΥ aŀƪƛƴƎ ƛǘ IŀǇǇŜƴΩ ό9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴ нлмпōύΣ 5D W¦{¢L/9Υ /ƻƳƳƛǎǎƛƻƴ ŎƻƳƳǳƴƛŎŀǘƛƻƴΣ 

Ψ¢ƘŜ 9¦ WǳǎǘƛŎŜ !ƎŜƴŘŀ ŦƻǊ нлнл ς {ǘǊŜƴƎǘƘŜƴƛƴƎ ¢ǊǳǎǘΣ aƻōƛƭƛǘȅ ŀƴŘ DǊƻǿǘƘ ǿƛǘƘƛƴ ǘƘŜ ¦ƴƛƻƴΩ 

(European Commƛǎǎƛƻƴ нлмпŎύΣ /ƻƳƳƛǎǎƛƻƴ ŎƻƳƳǳƴƛŎŀǘƛƻƴ Ψ! bŜǿ 9¦ CǊŀƳŜǿƻǊƪ ǘƻ {ǘǊŜƴƎǘƘŜƴ wǳƭŜ 

ƻŦ [ŀǿΩ ό9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴ нлмпŘύΤ ŀƴŘ ǘƘŜ 9ǳǊƻǇŜŀƴ tŀǊƭƛŀƳŜƴǘΩǎ ΨwŜǇƻǊǘ ƻƴ ǘƘŜ aƛŘ-Term Review 

ƻŦ ǘƘŜ {ǘƻŎƪƘƻƭƳ tǊƻƎǊŀƳƳŜΩ ό9ǳǊƻǇŜŀƴ tŀǊƭƛŀƳŜƴǘ нлмпύΦ 

4. Human rights and EU inf ormation and communication  technology 

policies  

Since the 1990s, the EU has developed several policies related to Internet access and use, online 

commerce, privacy and security, with legal and policy documents adopted with a view towards fostering 

a common digital market within the EU. In 2010 these policies were upgraded as part of the Europe 

нлнл {ǘǊŀǘŜƎȅΣ ǘŀƪƛƴƎ ƴŜǿ ǎƘŀǇŜ ŀǎ ǘƘŜ Ψ5ƛƎƛǘŀƭ !ƎŜƴŘŀ ŦƻǊ 9ǳǊƻǇŜΩ (2010a). This document presents a 

strategic array of policies intended to provide a comprehensive approach to all issues related to 

ƛƴŦƻǊƳŀǘƛƻƴ ŀƴŘ ŎƻƳƳǳƴƛŎŀǘƛƻƴ ǘŜŎƘƴƻƭƻƎȅ όL/¢ύΦ ¢ƘŜ !ƎŜƴŘŀ ǎƘƻǳƭŘ ΨώΧϐ ŎƘŀǊǘ ŀ ŎƻǳǊǎŜ ǘƻ ƳŀȄƛƳƛǎŜ 

the social and economic potential of ICT, most notably the Internet, a vital medium of economic and 

societal activity: for doiƴƎ ōǳǎƛƴŜǎǎΣ ǿƻǊƪƛƴƎΣ ǇƭŀȅƛƴƎΣ ŎƻƳƳǳƴƛŎŀǘƛƴƎ ŀƴŘ ŜȄǇǊŜǎǎƛƴƎ ƻǳǊǎŜƭǾŜǎ ŦǊŜŜƭȅΩΦ 

Towards this goal, the Agenda is elaborated into specific priorities, goals and sub-policies, primarily 

operated by the newly established DG CONNECT. 

C. Notes on methodology  
In general, access to legal and policy documents of the EU in areas covered in this analysis is good. The 

majority of legal acts, policy and strategy documents, programmes, plans and strategies, working 

documents and plans, official statements, directives and other information are readily accessible via the 

9¦Ωǎ ǿŜōǎƛǘŜǎΦ 

One concern, regarding the accessibility of documentation, warrants attention, given that it affects the 

entire FP7-FRAME project. Despite the general principle of transparency and the public nature of the 
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majority of EU publications, several types of documents remain confidential and inaccessible to the 

public, short of employing legal means pursuant to EU laws regarding public access to documents. These 

documents include selected types of policy documents (e.g. external action country strategies), minutes, 

agendas and participant lists of Council Working Group meetings and internal evaluations and 

assessments. Despite the fact that some of the information in these documents eventually informs 

various official concluding documents, the issue of document confidentiality continues to impair 

research on EU policies. 

D. Gaps, tensions and contradictions  

1. Fundamental rights vs. human rights  

Throughout both EU legal acts and policy documents, rights and freedoms are referred to as both 

ΨŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎΩ ŀƴŘ ΨƘǳƳŀƴ ǊƛƎƘǘǎΩΦ ¢ƘŜ ŦƻǊƳŜǊ ǘŜǊƳ Ƙŀǎ ƛǘǎ Ǌƻƻǘǎ ƛƴ ƘƛǎǘƻǊƛŎŀƭ ŘŜǾŜƭƻǇƳŜƴǘǎ ƻŦ 

framing human rights within the jurisprudence of EU courts. As a result of these developments, a 

tradition of referring to rights and freedoms of EU citizens within the EU legal and policy language as 

ΨŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎΩ Ƙŀǎ ŜƳŜǊƎŜŘΦ 5ŜǎǇƛǘŜ ŘƛŦŦŜǊŜƴŎŜǎ ƛƴ ǎŜƳŀƴǘƛŎǎΣ ŀ ǾƛǊǘǳŀƭƭȅ ǳƴŀƴƛƳƻǳǎ ŎƻƴǎŜƴǎǳǎ 

within the acaŘŜƳƛŀ ǇŜǊǎƛǎǘǎ ŀǎ ǘƻ ǘǊŜŀǘƛƴƎ ǘƘŜ ǘŜǊƳǎ ΨƘǳƳŀƴ ǊƛƎƘǘǎΩ ŀƴŘ ΨŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎΩ 

interchangeably while referring to the EU standard of human rights protection (Nyman-Metcalf, 2014, 

p.14). This consensus is grounded, inter alia, in the explicit links between the EU fundamental rights 

ǊŜƎƛƳŜ ŀƴŘ ǘƘŜ ǎǘŀƴŘŀǊŘǎ ƻŦ ǘƘŜ Ψ9ǳǊƻǇŜŀƴ /ƻƴǾŜƴǘƛƻƴ ŦƻǊ IǳƳŀƴ wƛƎƘǘǎ ŀƴŘ CǳƴŘŀƳŜƴǘŀƭ CǊŜŜŘƻƳǎΩ 

(ECHR), which have been elaborated on by the CJEU in its jurisprudence. Within both normative acts and 

policy documents, there is no evidence that the EU considers fundamental rights to be a category of 

norms functioning under different overarching principles and characteristics to the international human 

rights regime. Looking at the CFREU itself, the fundamental rights language within it matches the human 

rights language presented in the UN treaties and within other regional human rights systems. However, 

ŀǘ ǘƘŜ ǎŀƳŜ ǘƛƳŜΣ ǘƘŜ 9¦ ƛǘǎŜƭŦ ŎƻƴǘƛƴǳŜǎ ǘƻ ǊŜŦŜǊ ǘƻ ΨŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎΩ ŀǎ ǘƻ ŀ ŎŀǘŜƎƻǊȅ ƛƴ ƛǘǎ ƛƴǘŜǊƴŀƭ 

ǇƻƭƛŎƛŜǎΣ ŀƴŘ ǘƻ ΨƘǳƳŀƴ ǊƛƎƘǘǎΩ ŀǎ ŀ ŎŀǘŜƎƻǊȅ ƛƴ ƛǘǎ ŜȄǘŜǊƴŀƭ ǇƻƭƛŎƛŜǎΦ  

2. References to other human rights systems  

As mentioned briefly above, the EU human rights system, both in its internal and external dimensions, 

refers extensively to standards and achievements of the CoE, as can be seen in the ECHR and the 

jurisprudence of the European Court of Human Rights. The links between these two human rights 

protection systems appear on various levels: in the primary law (e.g. Article 6.2. of the TEU which states 

ǘƘŀǘ Ψ¢ƘŜ ¦ƴƛƻƴ ǎƘŀƭƭ ŀccede to the European Convention for the Protection of Human Rights and 

CǳƴŘŀƳŜƴǘŀƭ CǊŜŜŘƻƳǎΦΩύΤ ƛƴ ǘƘŜ /Cw9¦ όǇǊŜŀƳōƭŜΣ ǇŀǊŀΦ рύΤ ƛƴ ǾŀǊƛƻǳǎ ǎŜŎƻƴŘŀǊȅ ƭŜƎƛǎƭŀǘƛƻƴ ƻŦ ǘƘŜ 9¦Τ 

and in policy documents (e.g. in the EU Strategic Framework on Human Rights and Democracy, p. 2). An 

analysis on the nature, scope and consequences of the relationship between the EU and CoE human 

rights protection systems lies beyond the scope of this report, but has been extensively discussed within 

academia and will be the focus of further research within the FRAME project.160 

                                                           
160

 See chapter II.B.1. of this report: ΨThe legal relationship between the Charter, the ECHR and national constitutions after the 
¢ǊŜŀǘȅ ƻŦ [ƛǎōƻƴΩ; See also FP7-FRAME Deliverable D5.н ΨwŜǇƻǊǘ 9¦ ŜƴƎŀƎŜƳŜƴǘ ǿƛǘƘ ƻǘƘŜǊ 9ǳǊƻǇŜŀƴ ǊŜƎƛƻƴŀƭ ƻǊƎŀƴƛȊŀǘƛƻƴǎΩΣ 
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References to the UN human rights protection system are markedly different between EU legal and 

policy documents. While the EU refers extensively to the global human rights framework of the UN in its 

external policy documents (e.g. the EU Strategic Framework and Action Plan on Human Rights and 

5ŜƳƻŎǊŀŎȅ ǊŜŎŀƭƭ ¦b ǎǘŀƴŘŀǊŘǎ ƛƴ ǾŀǊƛƻǳǎ ŀǊŜŀǎΣ ǎǘŀǊǘƛƴƎ ǿƛǘƘ ŀ ƎŜƴŜǊŀƭ ǎǘŀǘŜƳŜƴǘ ǘƘŀǘ Ψ¢ƘŜ 9¦ Ŏŀƭƭǎ ƻƴ 

all States to implement the provisions of the Universal Declaration of Human Rights and to ratify and 

implement the key international human rights treaties, including core labour rights conventions, as well 

ŀǎ ǊŜƎƛƻƴŀƭ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛƴǎǘǊǳƳŜƴǘǎΩύ, similar references within the internal legal and policy documents 

are sparse. Neither the Treaties, nor the CFREU contain any mention ƻŦ ǘƘŜ ΨLƴǘŜǊƴŀǘƛƻƴŀƭ .ƛƭƭ ƻŦ wƛƎƘǘǎΩ 

or core UN human rights treaties. Incidental references to the UN human rights system can be found 

within lower-ǘƛŜǊ ƭŜƎŀƭ ŀƴŘ ǇƻƭƛŎȅ ŘƻŎǳƳŜƴǘǎΣ ŦƻǊ ŜȄŀƳǇƭŜ ΨCouncil Directive 2000/43/EC of 29 June 2000 

ƛƳǇƭŜƳŜƴǘƛƴƎ ǘƘŜ ǇǊƛƴŎƛǇƭŜ ƻŦ Ŝǉǳŀƭ ǘǊŜŀǘƳŜƴǘ ōŜǘǿŜŜƴ ǇŜǊǎƻƴǎ ƛǊǊŜǎǇŜŎǘƛǾŜ ƻŦ ǊŀŎƛŀƭ ƻǊ ŜǘƘƴƛŎ ƻǊƛƎƛƴΩ 

(commonly known as the Racial Equality Directive) refers to several elements of the UN Bill of Rights in 

its preamble (European Commission, 2000). This state of affairs mirrors the situation within the CJEU 

jurisprudence, which has taken a distanced stance towards the UN human rights system on several 

occasions (Grant v South West Trains Ltd, Case C-249/96, para. 46) and is seen as reluctant to refer to it 

(UN Office of the High Commissioner for Human Rights, undated, pp. 11-12). While the EU itself is legally 

ōƻǳƴŘ ƻƴƭȅ ōȅ ǘƘŜ Ψ¦b /ƻƴǾŜƴǘƛƻƴ ƻƴ ǘƘŜ wƛƎƘǘǎ ƻŦ tŜǊǎƻƴǎ ǿƛǘƘ 5ƛǎŀōƛƭƛǘƛŜǎΩ ό/wt5ύΣ ǘƘŜ ¦b ƘǳƳŀƴ 

rights system has become a universal, global human rights reference point, and the vast majority of its 

core instruments have been adopted by EU Member States themselves. The low level of recognition of 

the international human rights system within internal EU laws and policies goes against the spirit, if not 

the letter, of the universality of human rights (ibid). 

3. Human rights in general external  policy  

Human rights feature differently between external EU policies (understood as policies related to EU 

action towards bilateral and multilateral partners) and internal policies (taken as policies aimed at EU 

institutions and Member States). The EU formulates its external and internal policies separately in the 

Council, where the external human rights policies are dealt with by COHOM (Human Rights Working 

Group), while the internal fundamental rights matters are handled by FREMP (Working Party on 

CǳƴŘŀƳŜƴǘŀƭ wƛƎƘǘǎΣ /ƛǘƛȊŜƴǎΩ wƛƎƘǘǎ ŀƴŘ CǊŜŜ aƻǾŜƳŜƴǘ ƻŦ tŜǊǎƻƴǎύΣ ǿƛǘƘ ōƻǘƘ ƎǊƻǳǇǎ ƛƴǘŜǊŀŎǘƛƴƎ ǘƻ ŀ 

limited degree. External action in the field of human rights is largely divided between the EEAS and 

selected Commission DGs (chiefly DEVCO and TRADE) working with external policies, while other DGs 

(including CONNECT, HOME and JUST) focus on internal matters. Furthermore, neither the Council nor 

the Commission feature dedicated overarching (external and internal) human rights policy bodies. The 

internal-external divide has several consequences. The separation of developing, operationalising and 

implementing internal and external human rights policies, combined with the lack of an overarching 

human rights policy aimed at both dimensions, results in a quite remarkably different set of parameters, 

priorities and topics within each dimension. In some cases, the resulting gaps are quite easy to justify. 

                                                                                                                                                                                           
developed by Adam Mickiewicz University, KU Leuven Centre for Global Governance Studies and University of Nottingham, 
forthcoming Summer 2016. The report will extensively consider the relationship between the EU and the CoE in the field of 
human rights, including the consequences of the recent CJEU opinion 2/13 on accession of the EU to the European Convention 
on Human Rights and Fundamental Freedoms. 
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For example, the extensive focus on the death penalty in external action, combined with relative lack of 

internal activity on the topic, is due to the permanent abolition of the death penalty in all EU Member 

States. However, tensions do arise in other areas, particular when EU external policies tackle a topic that 

has a markedly lower policy priority within the internal dimension. This leads to situations perceived as 

double standards, when the EU acts externally on human rights issues which are considered to be 

inadequately addressed within the EU itself. Several such areas, such as human rights in 

counterterrorism, the response to the treatment of minorities in Member States and EU refugee and 

migration policies, have been identified in literature (de Búrca, 2011, p. 687) and continue to persist, 

ŘŀƳŀƎƛƴƎ ǘƘŜ ŎǊŜŘƛōƛƭƛǘȅ ƻŦ ǘƘŜ 9¦Ωǎ ŜȄǘŜǊƴŀƭ ǊŜƭŀǘƛƻƴǎΦ  

Furthermore, the external human rights promotion of the EU is markedly uneven, as regards civil and 

political rights and ESCR. The EU has a very long and successful history of globally promoting civil and 

political rights, as well as furthering mechanisms and institutions of general importance for human rights 

protection and promotion. Examples of these initiatives include the abovementioned staunch EU 

support of UN resolutions regarding abolishing the death penalty worldwide and other policy priorities, 

such as promoting freedom of religion and belief and working to strengthen and reform the UN human 

rights system. The Council elaborates an array of human rights guidelines which can be seen as primary 

EU human rights priorities in external actions. These include, among others: abolishing the death 

penalty, preventing torture and other cruel or inhuman treatment and punishment, promoting LGBTI 

rights, protecting human rights defenders and preventing violence against women and girls. However, at 

the same time, ESCR are addressed with a remarkably lower priority. The 2012 SF includes a general 

commitment to the protection and promotion of ESCR, but the AP contains only a single outcome 

ŜƴǘƛǘƭŜŘ ΨwŜǎǇŜŎǘ ŦƻǊ ŜŎƻƴƻƳƛŎΣ ǎƻŎƛŀƭ ŀƴŘ ŎǳƭǘǳǊŀƭ ǊƛƎƘǘǎΩ ό/ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9uropean Union, 2012b, 

outcome III.9), which contains actions aimed at including ESCR in cooperation with the UN and third 

countries. However, it does not elaborate on specific ESCR concerns to the same degree that it engages 

topics related to civil and political rights. The Council has not elaborated any EU human rights guidelines 

on ESCR and they feature in a very haphazard manner across other general external policy documents. 

Some elements of prioritising ESCR appear in documents focused on select areas of human rights, such 

as the rights of children (Guidelines for the Promotion and Protection of the Rights of the Child, Council 

of the European Union, 2008b). However, on the whole, the EU gives a markedly lower priority to ESCR 

compared to civil and political rights. This particular gap appears to be remedied in the proposed new 

AP for the years 2015-2019,161 which contains the ƻōƧŜŎǘƛǾŜ ΨCƻǎǘŜǊƛƴƎ ŀ ŎƻƳǇǊŜƘŜƴǎƛǾŜ ŀƎŜƴŘŀ ǘƻ 

ǇǊƻƳƻǘŜ 9ŎƻƴƻƳƛŎΣ {ƻŎƛŀƭ ŀƴŘ /ǳƭǘǳǊŀƭ wƛƎƘǘǎ ό9{/wύΩ ǳƴŘŜǊ ǘƘŜ ǎŜŎǘƛƻƴ Ψ!ŘŘǊŜǎǎƛƴƎ Yey Human Rights 

/ƘŀƭƭŜƴƎŜǎΩ ό9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴ ŀƴŘ ŀƴŘ ǘƘŜ IƛƎƘ wŜǇǊŜǎŜƴǘŀǘƛǾŜ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴ ŦƻǊ CƻǊŜƛƎƴ 

Affairs and Security Policy, 2015, objective II.16). Interestingly, while in the previous informal external 

action burden sharing arrangement the promotion of ESCR was mostly ceded to Member States,162 the 

proposed new AP indicates that the stakeholders responsible for furthering ESCR priorities will be the 

                                                           
161

 The new Action Plan on Human Rights and Democracy (2015-2019) was adopted by the Council on 20 July 2015, shortly 
before the submission of this report.  
162

 Information obtained during interviews with stakeholders taken under the Chatham House Rule, Brussels, October 2014. 
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EEAS, the Commission and the Council. This signals an interesting shift towards a more centralised 

approach to ESCR promotion. 

The proposed new 2015-2019 AP includes other solutions which contrast with the previous array of 

external human rights policies. One general observation can be made, namely that the proposed AP has 

shifted towards an approach based on prioritisation of key items and areas. This likely heralds a change 

from the previous external human rights strategy, where the EU sought to address virtually all major 

human rights concerns (and as evidenced in the case of ESCR, was not quite able to succeed in that) into 

an assumption that the EU selects particular areas where it will focus the attention of its institution and 

cooperation with Member States. This prioritisation is demonstrated by the fact that some items 

present in the 201н !tΣ ǎǳŎƘ ŀǎ ǘƘŜ ƻǳǘŎƻƳŜ ΨCǊŜŜŘƻƳ ƻŦ wŜƭƛƎƛƻƴ ŀƴŘ .ŜƭƛŜŦΩ ό/ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ 

Union, 2012b, outcome V.23) have no counterparts in the 2015 AP. While, on the one hand, this raises 

concerns as to whether the EU will continue to maintain its policies in areas not covered in the 2015 AP, 

interviews with stakeholders from the Council, EEAS and MS diplomacy indicate that the new 

prioritisation is supposed to allow the EU to use its resources in a more efficient manner, averting the 

problem of overextending the EU diplomacy in the field of human rights.  

On the other hand, the 2015 AP includes several items which have not featured prominently in the EU 

external human rights policy up to date. One example of filling such gaps in the policy is the objective 

Ψ/ǳltivating an environment of non-ŘƛǎŎǊƛƳƛƴŀǘƛƻƴΩ ό9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴ ŀƴŘ ŀƴŘ ǘƘŜ IƛƎƘ 

Representative of the European Union for Foreign Affairs and Security Policy, 2015, objective II.12), 

which contains actions of both general anti-discriminatory nature and specific areas such as issues of 

discrimination against LGBTI persons, indigenous peoples and persons with disabilities. 

4. Human rights in development  cooperation  

Throughout the history of EU development cooperation, much criticism has been expressed regarding 

the role and place of human rights concerns within the policies employed by the EU (International 

Human Rights Network, 2008 p. 6.). Weaknesses identified include the following: substitution of legally 

precise human rights terminology with vague formulations; misrepresentation of the relationship 

between policy commitments and the legal obligations of human rights; failures to identify core 

development challenges (such as poverty as a denial of human rights); and not acknowledging the equal 

status of ESCR and civil and political rights in practice (Ibid). In particular, criticism has indicated that EU 

policies have refrained from adopting a human rights-based approach (HRBA) to development. The 

HRBA, as developed within the UN system, calls for the mainstreaming of human rights across 

development cooperation, an understanding human rights protection as both a means and a goal of aid, 

and the strengthening of the capacity of rights-holders to make their claims and of duty-bearers to meet 

their obligations (Marx, McInerney-Lankford, Wouters & 5ΩIƻƭƭŀƴŘŜǊΣ нлмрΣ ǇǇΦ 27-29). The current 

general strategic document for EU development cooperation, the Agenda for Change (Council of the 

European Union, 2012a), suffers from several of the above-mentioned inadequacies. The Agenda uses 

confusing language, which indicates an unclear approach to the relationship between human rights, 
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democracy and good governance,163 and makes no mention of the HRBA or of the role of the UN human 

rights framework. 

Towards addressing these ǎƘƻǊǘŎƻƳƛƴƎǎΣ ǘƘŜ {C ŀƴŘ !t ƛƴŎƭǳŘŜǎ ŀ ǇƻƭƛŎȅ ƻōƧŜŎǘƛǾŜ ŜƴǘƛǘƭŜŘ Ψ²ƻǊƪƛƴƎ 

towards a rights-ōŀǎŜŘ ŀǇǇǊƻŀŎƘ ǘƻ ŘŜǾŜƭƻǇƳŜƴǘ ŎƻƻǇŜǊŀǘƛƻƴΩΦ ¢ƘŜ !t ŜƴǾƛǎŀƎŜǎ ǘƘǊŜŜ ƛǘŜƳǎ ǘƻ ōŜ 

carried out in order to achieve this outcome: the development of a toolbox for working towards a rights 

based approach (RBA) to development cooperation, the inclusion of human rights assessments as an 

overarching element in the deployment of EU country aid modalities and the integration of human 

rights issues in EU advocacy on the global development agenda post-Millennium Development Goals 

(Council of the European Union, 2012b, outcome IV.10). Following up on the priorities laid out in the AP, 

ǘƘŜ /ƻƳƳƛǎǎƛƻƴ Ƙŀǎ ƛƴǘǊƻŘǳŎŜŘ ŀ ǿƻǊƪƛƴƎ ŘƻŎǳƳŜƴǘΣ Ψ¢ƻƻƭ-Box: A Rights-Based Approach, 

Encompassing !ƭƭ IǳƳŀƴ wƛƎƘǘǎ ŦƻǊ 9¦ 5ŜǾŜƭƻǇƳŜƴǘ /ƻƻǇŜǊŀǘƛƻƴΩΣ ƳŜƴǘƛƻƴŜŘ ōǊƛŜŦƭȅ ŀōƻǾŜΣ ǿƘƛŎƘΣ 

while operating under the umbrella of the Agenda for Change, outlines a comprehensive RBA (European 

Commission, 2014a).164 The working document presents a modality frequently employed by EU 

institutions, namely the tendency to close gaps and alleviate inadequacies in general policy by 

introducing new specific documents, without replacing or altering the underlying framework. While this 

approach ensures covering the gaps in policy, it does generate a disconnect between the Agenda for 

/ƘŀƴƎŜΣ ǿƘƛŎƘ ŦŜŀǘǳǊŜǎ ƴƻ ǊŜŦŜǊŜƴŎŜǎ ǘƻ ΨǊƛƎƘǘǎ-ōŀǎŜŘΩ ƻǊ ΨƘǳƳŀƴ-ǊƛƎƘǘǎ ōŀǎŜŘΩ ŀǇǇǊƻŀŎƘŜǎΣ ŀƴŘ ǘƘŜ 

Tool-Box, which operationalises an RBA.  While this does not cause a direct conflict between both 

documents, it results in an arguably vital concept of RBA missing from the overarching strategy.  

Furthermore, the RBA, as elaborated upon in the Tool-Box, is difficult to reconcile with pre-existing 

concepts in the discourse on human rights in development. The Tool-Box recalls the Development 

Assistance Committee (DAC)/Organisation for Economic Co-operation and Development (OECD) framing 

ƻŦ ǘƘŜ Iw.! ŀǎ ǘƘŜ ǎǘŀǊǘƛƴƎ Ǉƻƛƴǘ ŦƻǊ ƛǘǎ ŎƻƴŎŜǇǘΣ ŀƴŘ ƎƻŜǎ ƻƴ ǘƻ ƛƴǘǊƻŘǳŎŜ ŀ ΨǊƛƎƘǘ-based approach, 

encompassing all humaƴ ǊƛƎƘǘǎΩΣ ǎǘŀǘƛƴƎ ǘƘŀǘ ǘƘŜ ΨRBA goes beyond the formally recognized Human 

Rights, to include other types of rights, such as intellectual property rights, basic economic and social 

delivery rights as well as sexual and reproductive health and rights. An RBA therefore is an approach 

ŎƻǾŜǊƛƴƎ ŀ ōǊƻŀŘŜǊ ŎŀǘŜƎƻǊȅ ƻŦ ǊƛƎƘǘǎ ǘƘŀƴ ǘƘƻǎŜ ŎƻǾŜǊŜŘ ōȅ ŀƴ Iw.!Ω όEuropean Commission, 2014a, p. 

7)Φ ²ƘƛƭŜ ǘƘŜǊŜ ƛǎ ƛƴŘŜŜŘ ƳǳŎƘ ŎƻƴŦǳǎƛƻƴ ǊŜƭŀǘŜŘ ǘƻ ǾŀǊƛƻǳǎ ǳǎŜǎ ƻŦ ǘƘŜ ǘŜǊƳǎ ΨƘǳƳŀƴ ǊƛƎƘǘǎ-based 

ŀǇǇǊƻŀŎƘΩΣ ΨƘǳƳŀƴ ǊƛƎƘǘǎ ŀǇǇǊƻŀŎƘΩ ŀƴŘ ΨǊƛƎƘǘǎ-ōŀǎŜŘ ŀǇǇǊƻŀŎƘΩ όCornwall & Nyamu-Musembi, 2004, p. 

1431), the latter sees at least two frequent uses. As Prion explains, one of them is nothing more than a 

ǎƘƻǊǘƘŀƴŘ ŦƻǊ ΨƘǳƳŀƴ-ǊƛƎƘǘǎ ōŀǎŜŘ ŀǇǇǊƻŀŎƘΩΣ ǿƘƛƭŜ ǘƘŜ ƻǘƘŜǊ ǎƛƎƴƛŦƛŜǎ ŀƴ ŀǇǇroach distanced from the 

international human rights system (Piron, 2005, p. 24). The Tool-Box introduces a new conceptualisation 

of an RBA which is neither fully convergent with an HRBA but, on the other hand, as the Tool-Box itself 

reitartes, does not imply distancing from human rights. As a result, the conceptualisation of human 

rights in development, as presented in the Tool-Box, is difficult to reconcile with existing concepts, and 
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 In Section 1, the Agenda ǎǘŀǘŜǎ ǘƘŀǘ ΨƻōƧŜŎǘƛǾŜǎ ƻŦ ŘŜǾŜƭƻǇƳŜƴǘΣ ŘŜƳƻŎǊŀŎȅΣ ƘǳƳŀƴ ǊƛƎƘǘǎΣ ƎƻƻŘ ƎƻǾŜǊƴŀƴŎŜ ŀƴŘ security are 
ƛƴǘŜǊǘǿƛƴŜŘΩΣ ǿƘƛƭŜ {ŜŎǘƛƻƴ н ƛǎ ŜƴǘƛǘƭŜŘ ΩIǳƳŀƴ ǊƛƎƘǘǎΣ ŘŜƳƻŎǊŀŎȅ ŀƴŘ ƻǘƘŜǊ ƪŜȅ ŜƭŜƳŜƴǘǎ ƻŦ ƎƻƻŘ ƎƻǾŜǊƴŀƴŎŜΩΣ ƛƳǇƭȅƛƴƎ ŀ 
hierarchical relationship.  
164

 A more extensive analysis of the Tool-Box can be foǳƴŘ ƛƴ .ŜƪŜΣ 5ΩIƻƭƭŀƴŘŜǊΣ IŀŎƘŜȊ & Pérez de las Heras (2014). 
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indicates a somewhat carefree approach to terminology in an already quite semantically convoluted 

field. 

5. The EU and positive duties in human rights protection  

One of the general critiques of the EU human rights system concerns the way in which it formulates 

duties related to rights and freedoms, in comparison to the concept of multi-layered human rights 

protection (UN Office of the High Commissioner for Human Rights (undated), pp.14-17). Developed 

within the UN human rights system, the concept of multi-layered protection of human rights assumes 

that, apart from ΨƴŜƎŀǘƛǾŜ ŘǳǘƛŜǎΩΣ ǿƘƛŎƘ Ŝƴǘŀƛƭ ǊŜǎǇŜŎǘ ŦƻǊ ǊƛƎƘǘǎ ŀƴŘ ŦǊŜŜŘƻƳǎ ƻŦ ǘƘŜ ǊƛƎƘǘ-holder and 

the obligation of duty-bearers to refrain from infringing upon these rights, positive duties exist as well, 

entailing the protection and fulfilment of human rights. In this paradigm, the duty-bearer is required to 

ensure that third parties do not interfere with the enjoyment of freedoms and rights, and that the duty-

bearer facilitates the fulfilment and realisation of rights by the right-bearers themselves. To quote the 

Committee on EcoƴƻƳƛŎΣ {ƻŎƛŀƭ ŀƴŘ /ǳƭǘǳǊŀƭ wƛƎƘǘǎ ό/9{/wύΥ Ψ!ƭƭ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛƳǇƻǎŜ ώΧϐ ǘƘǊŜŜ ǘȅǇŜǎ ƻǊ 

levels of obligations on States parties: the obligations to respect, protect and fulfil. In turn, the 

obligation to fulfil contains obligations to facilitate, provide anŘ ǇǊƻƳƻǘŜΩ ό/9{/wΣ нлллΣ ǇŀǊŀΦ ооύΦ 

The concept of multi-layered protection of human rights, originating from the CESCR and the 

Ψ/ƻƴǾŜƴǘƛƻƴ ƻƴ ǘƘŜ 9ƭƛƳƛƴŀǘƛƻƴ ƻŦ ŀƭƭ CƻǊƳǎ ƻŦ 5ƛǎŎǊƛƳƛƴŀǘƛƻƴ !Ǝŀƛƴǎǘ ²ƻƳŜƴΩ, has since expanded into 

the entire UN human rights framework. While the EU itself is currently a party to only one instrument of 

the international human rights system (namely the CRPD), the core concepts of human rights, as 

elaborated by the UN, are not limited to the UN itself, but are widely considered, both in academia and 

in jurisprudence of international and domestic courts, as universal standards applicable to all human 

rights systems. Furthermore, while the TEU does not explicitly reference the international human rights 

system as a source of general principles for fundamental rights within the EU, it does refer to the 

constitutional traditions common to the Member States, who have ratified a majority of core UN human 

rights covenants and treaties and who apply international standards in their domestic legislation and 

jurisprudence. 

The concept of positive duties is unevenly reflected in EU policy documents. For example, the 

/ƻƳƳƛǎǎƛƻƴΩǎ ǊŜŎŜƴǘ ŘƻŎǳƳŜƴǘǎΣ ƻƴ ŀǎǎŜǎǎƛƴƎ ǘƘŜ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛƳǇŀŎǘ ŀƴŘ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ǘƘŜ 

CFREU, stress the necessity of respecting fundamental rights and ensuring that the EU bodies and 

Member States refrain from infringing on rights and freedoms to the degree to which they are bound by 

the Charter (European Commission, 2009a; 2009b and 2010c). These documents make no reference to 

the concepts of protecting the right-holders from interferences by third parties or to the idea of 

fostering the fulfilment of rights.  

¢ƘŜ ǎŎƻǇŜ ƻŦ ǘƘŜ 9¦Ωǎ ƻōƭƛƎŀǘƛƻƴǎ ŀǎ ŀ Řǳǘȅ-ōŜŀǊŜǊ ŀƴŘ ǘƘŜ ŜȄǇƭƛŎƛǘ ƭƛƳƛǘǎ ƛƳǇƻǎŜŘ ƻƴ ǘƘŜ 9¦Ωǎ ƘǳƳŀƴ 

rights system lead to situations such as the one concerning the European Arrest Warrant (EAW). The 

EAW is an instrument of judicial cooperation within the EU, which allows for the transfer of a suspect or 

a sentenced person from one EU Member State to another, subject to several standards and procedures 

outlined in relevant EU law, and in domestic law which implements the EU legislation (Council 

Framework Decision 2002/584/JHA). While the Framework Decision on the EAW introduces several 
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human rights safeguards,165 it does not enshrine protection of procedural rights. Therefore, the EAW 

relies strictly upon procedural rules and practices of domestic criminal law, and does not protect the 

individual from the violation of his or her procedural rights. The relationship between domestic 

standards and the EAW Framework Decision were subject to several controversial rulings of the CJEU, 

which initially took a very defensive approach, narrowly interpreting the scope of grounds for refusal of 

EAW as exhaustive (case Ciprian Vasile Radu, 2013) and ruling that Article 53 of the CFREU may not be 

interpreted as allowing the Member State executing the EAW to introduce conditionality for surrender, 

which is not provided for in the Framework Decision (case Stefano Melloni v Ministerio Fiscal, 2013). 

Only recently, in the case Jeremy F v Premier ministre (2013), did the CJEU take a less restrictive position 

from the perspective of human rights protection, ruling that the Framework Decision, despite a lack of 

explicit provisions, neither requires nor prevents Member States from providing a possibility to bring an 

appeal with suspensive effect against a decision to execute an EAW.  Recent years have seen several 

developments aimed at overcoming gaps in criminal procedure standards across the EU, with several 

policy and legal measures undertaken towards strengthening (and harmonising) these standards. 

9ȄŀƳǇƭŜǎ ŀǊŜ ǘƘŜ Ψ5ƛǊŜŎǘƛǾŜ ƻƴ ǘƘŜ ǊƛƎƘǘ ǘƻ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ŀƴŘ ǘǊŀƴǎƭŀǘƛƻƴ ƛƴ ŎǊƛƳƛƴŀƭ ǇǊƻŎŜŜŘƛƴƎǎΩ 

(Council and European Parliament Directive 2010/64/EU), the ΨDirective on the right to information in 

ŎǊƛƳƛƴŀƭ ǇǊƻŎŜŜŘƛƴƎǎΩ όCouncil and European Parliament Directive 2012/13/EU) ŀƴŘ ǘƘŜ Ψ5ƛǊŜŎǘƛǾŜ ƻƴ ǘƘŜ 

ǊƛƎƘǘ ƻŦ ŀŎŎŜǎǎ ǘƻ ŀ ƭŀǿȅŜǊ ƛƴ ŎǊƛƳƛƴŀƭ ǇǊƻŎŜŜŘƛƴƎǎ ŀƴŘ ƛƴ 9ǳǊƻǇŜŀƴ ŀǊǊŜǎǘ ǿŀǊǊŀƴǘ ǇǊƻŎŜŜŘƛƴƎǎΩ όCouncil 

and European Parliament Directive 2010/64/EU). Despite these new instruments, the overall scope of 

procedural rights protection remains uneven, with areas such as the presumption of innocence and the 

right to be present at trial, special safeguards for children suspected and accused in criminal 

proceedings and safeguards for vulnerable persons still in early proposal stages. 

On the other hand, however, several policy areas do outline priorities and actions, which adhere more 

closely to the concept of multi-layered protection of human rights. One can find such examples in the 

aforementioned Digital Agenda for Europe. The Digital Agenda for Europe (European Commission, 

нлмлŀύ ŦǊŀƳŜǎ ǘƘŜ ƪŜȅ ŀŎǘƛƻƴǎ ƻŦ ǘƘŜ 9¦ ƛƴ ǘƘŜ ŦƛŜƭŘ ƻŦ L/¢ ŀǎ ǇŀǊǘ ƻŦ ǘƘŜ ƎŜƴŜǊŀƭ Ψ9ǳǊƻǇŜ нлнлΩ ǎǘǊŀǘŜƎȅΦ 

It is a holistic and comprehensive document, which tackles ICT concerns from many angles and within 

multiple contexts. As far as civil and political rights are concerned, the Agenda focuses on the issues of 

online privacy and security; however, it does not consider the importance of the Internet as a medium 

for freedom of expression and political activity.166 In its focus on safeguarding the protection of privacy, 

the Agenda stops short of highlighting problems arising from the use of state surveillance for gathering 
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 LōƛŘΦ wŜŎƛǘŀƭ όмнύ Ψ¢Ƙƛǎ CǊŀƳŜǿƻrk Decision respects fundamental rights and observes the principles recognised by Article 6 of 
the Treaty on European Union and reflected in the Charter of Fundamental Rights of the European Union, in particular Chapter 
VI thereof. Nothing in this Framework Decision may be interpreted as prohibiting refusal to surrender a person for whom a 
European arrest warrant has been issued when there are reasons to believe, on the basis of objective elements, that the said 
arrest warrant has been issued for the purpose of prosecuting or punishing a person on the grounds of his or her sex, race, 
religion, ethnic origin, nationality, language, political opinions or sexual orientation, or that that person's position may be 
prejudiced for any of these reasons. This Framework Decision does not prevent a Member State from applying its constitutional 
ǊǳƭŜǎ ǊŜƭŀǘƛƴƎ ǘƻ ŘǳŜ ǇǊƻŎŜǎǎΣ ŦǊŜŜŘƻƳ ƻŦ ŀǎǎƻŎƛŀǘƛƻƴΣ ŦǊŜŜŘƻƳ ƻŦ ǘƘŜ ǇǊŜǎǎ ŀƴŘ ŦǊŜŜŘƻƳ ƻŦ ŜȄǇǊŜǎǎƛƻƴ ƛƴ ƻǘƘŜǊ ƳŜŘƛŀΦΩΤ wŜŎƛǘal 
όмоύ ΨNo person should be removed, expelled or extradited to a State where there is a serious risk that he or she would be 
ǎǳōƧŜŎǘŜŘ ǘƻ ǘƘŜ ŘŜŀǘƘ ǇŜƴŀƭǘȅΣ ǘƻǊǘǳǊŜ ƻǊ ƻǘƘŜǊ ƛƴƘǳƳŀƴ ƻǊ ŘŜƎǊŀŘƛƴƎ ǘǊŜŀǘƳŜƴǘ ƻǊ ǇǳƴƛǎƘƳŜƴǘΦΩ 
166

 This contrasts with the way the EU promotes freedom of expression in its external human rights guidelines on freedom of 
expression online and offline, see Council of the European Union (2014e). 
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data in law enforcement or of international data-sharing between state agencies and governments. The 

Agenda is one of the few EU documents analysed, which strongly accentuates the positive obligations of 

the EU as a duty-bearer. With regard to economic, social and cultural rights, the Digital Agenda features 

several items which tackle challenges related to ESCR, such as the use of ICT in providing healthcare and 

assistance to the elderly, the role of ICT for culture and creativity and the concept of eGovernment as a 

platform for enhanced, open governance. While the Agenda does not explicitly refer to ESCR, it 

nevertheless clearly elaborates the policy objectives of the EU regarding ensuring ICT support for several 

social, economic and cultural spheres of life. Furthermore, the Agenda references the CRPD in the 

context of ensuring proper ICT accessibility for persons with disabilities. 

The Agenda highlights the necessity to protect individuals against cyber-crime and threats to privacy and 

personal data regardless of the source of such infringements. As far as the obligation to fulfil human 

rights is concerned, the Agenda takes a progressive stance, including themes such as guaranteeing 

universal broadband coverage, providing an ϥƻǇŜƴ ŀƴŘ ƴŜǳǘǊŀƭΩ ƛƴǘŜǊƴŜǘΣ ƛƴŎǊŜŀǎƛƴƎ ŘƛƎƛǘŀƭ ƭƛǘŜǊŀŎȅ ŀƴŘ 

preventing digital exclusion. The Agenda falls short of explicitly elaborating on several themes, such as 

the general importance of internet access for the full realisation of rights and freedoms167 or the 

challenges digital surveillance and law enforcement data-sharing present for the right to privacy.  

Nevertheless, it serves as an example of a document that is more closely aligned to international 

standards, as far as multi-layered protection of human rights is concerned. 

6. AFSJ policy priorities post -Stockholm  Programme 168 

With the Stockholm Programme having expired at the end of 2014, the EU is faced with the challenge of 

elaborating a new overarching strategy in the field of freedom, security and justice. Under the pre-

Lisbon division of powers and competences within the EU, the European Council enjoyed exclusive 

competence for policy-making in the so-ŎŀƭƭŜŘ ΨǘƘƛǊŘ ǇƛƭƭŀǊΩ ƻŦ ǘƘŜ 9¦Σ ǿƘƛƭŜ ǘƘŜ ǊƻƭŜ ƻŦ ǘƘŜ /ƻƳƳƛǎǎƛƻƴ 

was limited and the European Parliament was a non-player in the process (Carrera & Guild, 2014, p. 2). 

The Treaty of Lisbon altered this structure by making the European Parliament a co-legislator in the field 

of AFSJ and by strengthening the roles of the Commission and the CJEU, as well as by constitutionalising 

the CFREU as a binding document. Nevertheless, the Stockholm Programme was adopted by the 

European Council, operating in a very pre-Lisbon mind-set, with little respect given to the emerging roles 

of other EU bodies (ibid, p.3). Consequently, intra-institutional rivalry flared as the Commission defied 

the European Council and opted to pursue its own agenda and vision of AFSJ policies (European 

Commission, 2010b). As the Stockholm Programme approached its expiration date, the European 

Council set out to provide a new set of strategic parameters for the next cycle of AFSJ policy; these 

parameters were eventually adopted in June 2014 (European Council, 2014). However, concurrently, the 

9ǳǊƻǇŜŀƴ tŀǊƭƛŀƳŜƴǘΩǎ /ƛǾƛƭ [ƛōŜǊǘƛŜǎΣ WǳǎǘƛŎŜ ŀƴŘ IƻƳŜ !ŦŦŀƛǊǎ /ƻƳƳƛǘǘŜŜ ό[L.9ύ ŀƴŘ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ 

DG JUST and DG HOME prepared their own takes on the topic of expanding AFSJ policy into the next 

institutional cycle (European Commission, 2014b; 2014c; 2014d; European Parliament, 2014). 
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 Several aspects of general importance of internet access for various spheres of human rights have been identified within the 
international human rights system, e.g. in the context of freedom of opinion and expression (UN Human Rights Council, 2011) 
and access to cultural and scientific life (UN General Assembly, 2012). 
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 For a more comprehensive look at human rights in the area of AFSJ see FRAME report D 11.1 (Engström & Heikkilä, 2014). 

http://www.fp7-frame.eu/wp-content/materiale/reports/09-Deliverable-11.1.pdf
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A comparative analysis of these documents, carried out by Carrera and Guild, indicates that there are 

major tensions in operationalising human rights between the European Council, the Commission and the 

European Parliament. The authors point to a markedly low prioritisation of human rights in the 

9ǳǊƻǇŜŀƴ /ƻǳƴŎƛƭΩǎ !C{W ŀƎŜƴŘŀΣ ŦƻǊ ŜȄŀƳǇƭŜ ǘƘŜ ƭŀŎƪ ƻŦ ƎŜƴŜǊŀƭ ǊŜŦŜǊŜƴŎŜǎ ǘƻ ǘƘŜ /Cw9¦ ŀƴŘ ŘŜŦƛŎƛǘǎ ƛƴ 

indicating an awareness of human rights issues in topics such as immigration and surveillance (Carrera & 

Guild, 2014, pp. 8-11). While both the Commission and the Parliament have proposed AFSJ strategies 

which accept the CFREU as a central human rights instrument and allude to specific human rights 

concerns, the level of recognition of human rights concerns varies between the institutions, with the 

tŀǊƭƛŀƳŜƴǘΩǎ ŘƻŎǳƳŜƴǘǎ ōŜƛƴƎ ŀǊƎǳŀōƭȅ ǎǘǊƻƴƎŜǎǘ ƛƴ ǘŜǊƳǎ ƻŦ ǎŎƻǇŜ ŀƴŘ ƭŀƴƎǳŀƎŜΦ  

¢ŀƪƛƴƎ ŀ ŎƭƻǎŜǊ ƭƻƻƪ ŀǘ ǇƻƭƛŎȅ ŘƻŎǳƳŜƴǘǎ ǇǊŜǇŀǊŜŘ ōȅ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ 5D Iha9 ŀƴŘ 5D W¦{¢L/9Σ ƻƴŜ 

cannot fail to notice several tensions and gaps between them. In general terms, the documents 

produced by both DGs acknowledge the role of the CFREU and respect fundamental rights. However, 

the communications issued by DG JUSTICE feature a markedly higher level of attention to human rights 

issues, highlighting sǇŜŎƛŦƛŎ ǘƻǇƛŎǎ ǎǳŎƘ ŀǎ ǘƘŜ ǊƛƎƘǘ ǘƻ ŦŀƛǊ ǘǊƛŀƭΣ ŎƘƛƭŘǊŜƴΩǎ ǊƛƎƘǘǎ ŀƴŘ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦ 

vulnerable groups (e.g. crime victims, persons with disabilities). Given that both DG HOME and DG 

JUSTICE deal with the same major area of EU policy, the incoherency resulting from the parallel design 

of strategic parameters paves the way for the possibility of internal double standards across the same 

policy area. At the same time, documents formulated by both DGs fail to address several issues related 

to human rights. Carrera and Guild highlight the lack of attention paid to the topics of mass surveillance 

ŀƴŘ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ŎƻƻǇŜǊŀǘƛƻƴ ǿƛǘƘ ǘƘƛǊŘ ŎƻǳƴǘǊƛŜǎΩ ƛƴǘŜƭƭƛƎŜƴŎŜ ŀƎŜƴŎƛŜǎ ƛƴ ŜƛǘƘŜǊ ƻŦ 5DΩǎ ǿƻǊƪƛƴƎ 

documents (Carrera and Guild, 2014, pp. 9-10). However, other gaps persist as well, such as the lack of 

any explicit reference to the need to safeguard human rights in counter-terrorism. This omission is all 

the more questionable given the record of EU Member States in curtailing human rights under the 

justification of protecting national security against terrorist threats, as well as the participation of 

several Member States in the US extraordinary rendition programme. 

E. Conclusions  
Over the course of its history, the EU has developed a number of human rights instruments and policies, 

including the entry into force of the CFREU as a legally binding document. The EU has also made several 

positive developments in mainstreaming human rights throughout its policy areas ς achieving 

considerable success in the external field, wƛǘƘ ǘƘŜ ƛƴǘǊƻŘǳŎǘƛƻƴ ƻŦ ǘƘŜ Ψ{ǘǊŀǘŜƎƛŎ CǊŀƳŜǿƻǊƪ ŀƴŘ !Ŏǘƛƻƴ 

tƭŀƴ ŦƻǊ IǳƳŀƴ wƛƎƘǘǎ ŀƴŘ 5ŜƳƻŎǊŀŎȅΩΦ ¸ŜǘΣ ŀǘ ǘƘŜ ǎŀƳŜ ǘƛƳŜΣ ŘƛǎŎƻǳǊǎŜ ƻƴ ŦǳǊǘƘŜǊ ŘŜǾŜƭƻǇƳŜƴǘǎ ǿƛǘƘƛƴ 

internal policies is frequently dodged by inter-institutional rivalry and the conflicting views of the 

Council, the Commission and the Parliament (Thiel 2005 p. 16). The internal-external divide, and 

incoherencies arising from it, continue to be major challenges of EU human rights policy. The divide 

leads to situations such as the EU externally promoting the respect for rights and freedoms, which it 

ƛǘǎŜƭŦ ŘƻŜǎ ƴƻǘ ǇǊƻǘŜŎǘΣ ƛƴǾƛǘƛƴƎ ŀǊƎǳƳŜƴǘǎ ƻŦ ΨŘƻǳōƭŜ ǎǘŀƴŘŀǊŘǎΩ ƻŦ 9¦ ǇƻƭƛŎȅ ŀƴŘ ŘŀƳŀƎƛƴƎ ǘƘŜ Ǉƻǎƛǘƛƻƴ 

of the EU in multilateral and bilateral relations. This situation is also exacerbated by the low priority 

given insofar to ESCR in EU external policy, which makes dialogue and cooperation with external actors 

who are strongly focused on matters related to ESCR much more difficult. 
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While the EU has established a long tradition of referring to the CoE human rights system, and drawing 

upon achievements of the Strasbourg court, it displays remarkably less interest in drawing upon the 

experiences of the UN human rights system. References to critical global human rights instruments 

ŦƻǳƴŘ ǿƛǘƘƛƴ ǘƘŜ ¦bΩǎ .ƛƭl of Rights remain scarce among legal and policy documents. The idea of multi-

layered duties elaborated within the UN system is only partially reflected in the EU human rights system. 

At the same time, as outlined in the FP7-Cw!a9 ǊŜǇƻǊǘ 5рΦм ΨwŜǇƻǊǘ ƻƴ ǘƘe analysis and critical 

assessment of EU engagement in UN bodies, the EU continues to seek to strengthen its position within 

the UN, upgrading its status within UN bodies and positioning itself as a provider of leadership in 

selected human rights areas (Baranowska et al., 2015, pp. 218-219). Such political aspirations can fare 

poorly if strong arguments can be leveraged against the level of inclusion of UN human rights standards 

within the EU itself. 

Looking more closely at internal EU policies in their own context, the first major tension visible is the 

lack of an overarching internal EU human rights policy. While the EU was able to successfully elaborate a 

comprehensive SF and AP for human rights in external action, it has not moved to establish a similar 

document for internal policies. As a result, internal human rights concerns continue to be addressed in a 

scattered manner by a wide range of legal and policy instruments spread across thematic areas and 

divided between the competences of various EU bodies and institutions. The few documents which 

ŀŘŘǊŜǎǎ ŀƭƭ 9¦ ǇƻƭƛŎƛŜǎΣ Ƴƻǎǘ ƴƻǘŀōƭȅ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ŀƴŘ ƛƳǇŀŎǘ ŀǎǎŜǎǎƳŜƴǘ ǇƻƭƛŎƛŜǎ 

for fundamental rights, are overtly general in nature and do not indicate specific areas of engagement or 

emerging global themes in human rights protection. In fact, the vast majority of EU policy and legal 

documents refer to human rights on a very general and abstract level, expressing commitment to 

respecting rights and freedoms but frequently stopping short of addressing specific issues identified by 

both internal and external stakeholders.  

The issue of formulating a post-Stockholm policy strategy for AFSJ is certainly one example of the 

infamous inter-institutional rivalry within the EU, and of a struggle to establish a working division of 

competences and powers post-Lisbon. It also reflects how EU policy-making is influenced by the diverse 

philosophies of EU bodies and institutions. The Council of the European Union, an intergovernmental 

body, appears to defend pre-Lisbon arrangements and is reluctant to elaborate policy priorities, which 

would require stronger human rights commitments from the Member States. The Commission, on the 

other hand, due to its role as an enforcer and scrutiniser of EU policies and their implementation by 

aŜƳōŜǊ {ǘŀǘŜǎΣ ŀǇǇŜŀǊǎ ƛƴǾŜǎǘŜŘ ƛƴ ŜƴǎǳǊƛƴƎ ǘƘŀǘ ǘƘŜ 9¦ ǊŜƳŀƛƴǎ ΨŜȄŜƳǇƭŀǊȅΩ ƛƴ ƛƳǇƭŜƳŜƴǘƛƴƎ ǘƘŜ 

CFREU and mainstreaming human rights throughout its policies. However, with the policies split 

between two DGs, with only a superficial level of coordination, incoherency persists. Despite 

commitments to ensure respect for the CFREU and, particularly concerning DG JUSTICE, a visible focus 

on several important human rights areas, gaps the DGs remain. In particular, issues which cast doubts 

on the human rights record of EU Member States appear to be side-lined. Finally, the European 

Parliament, with its importance increasing and role broadening, unburdened by intergovernmentalism, 

elaborates the strongest support for protecting human rights within the AFSJ.  

At the same time, the EU human rights protection system has seen positive developments. Examples of 

the increasing scope of safeguarding procedural rights in criminal justice and of introducing a RBA to 
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development cooperation show that the EU is capable of reflecting upon its own human rights system 

and taking steps towards covering gaps and removing tensions and contradictions. The new AP appears 

to reflect several key issues of external action in the field of human rights. Most notably, the EU seems 

to move towards engaging major topics such as ESC rights and discrimination which have not been 

prominently featured in its external policy insofar. At the same time, the EU continues to further 

external human rights policies in areas where it has seen considerable success over the years, such as 

ǿƛǘƘ ŎƘƛƭŘǊŜƴΩǎ ǊƛƎƘǘǎ ƻǊ ƻǇǇƻǎƛǘƛƻƴ ǘƻ ŘŜŀǘƘ ǇŜƴŀƭǘȅΦ hƴ ŀ ƎŜƴŜǊŀƭ ƴƻǘŜΣ ǘƘŜ 9¦ lately appears able to 

reflect and re-adjust its approach to human rights in external policy in a more comprehensive manner 

than it is with internal policy. There are certainly many factors behind this situation and several of them, 

such as the lack of overarching human rights strategy, intra-institutional issues and the problem of 

trade-offs (see p. 115) have been highlighted in this report. 
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VI. The EU Member States under the Universal  Periodic Review of the 

Human Rights Council: main gaps and challenges 169 

A. Introduction   

1. Objectives and methodology   

This chapter will address the analysis of the outcome of the Universal Periodic Review (UPR) for each 

European Union (EU) Member State in order to identify the main legal gaps in the implementation 

and/or violation of international human rights standards attributed to the Member States during this 

review process. The objective of this chapter is to identify which gaps are highlighted most in the UPR of 

the EU Member States in order to identify common, general or systematic patterns. It thus follows that 

individual cases of violations by Member States will not be analysed.  

¢ƘŜ ŦƻŎǳǎ ƻŦ ǘƘƛǎ ǎŜŎǘƛƻƴ ƛǎ ƻƴ ǘƘŜ ƻǳǘŎƻƳŜ ƻŦ ǘƘŜ ¦twΣ ǘƘŀǘ ƛǎΣ ǘƘŜ ΨwŜǇƻǊǘ ƻŦ ǘƘŜ ²ƻǊƪƛƴƎ DǊƻǳǇΩ ƻǊ 

ΨhǳǘŎƻƳŜ wŜǇƻǊǘΩΦ !ƭƭ ƻŦ ǘƘŜ ²ƻǊƪƛƴƎ DǊƻǳǇΩǎ ǊŜǇƻǊǘǎ ƛǎǎǳŜŘ ŘǳǊƛƴƎ ǘƘŜ ŦƛǊǎǘ ŀƴŘ ǎŜŎƻƴd cycles of the 

UPR of all the EU Member States have been examined.170 Human Rights Council (HRC) Resolution 5/1, 

ΨLƴǎǘƛǘǳǘƛƻƴ-ōǳƛƭŘƛƴƎ ƻŦ ǘƘŜ ¦ƴƛǘŜŘ bŀǘƛƻƴǎ IǳƳŀƴ wƛƎƘǘǎ /ƻǳƴŎƛƭΩΣ states the rules that govern the 

process of the review. Since the main purpose of this section is to identify legal gaps in the human rights 

performance of the Member States, also with reference to ǘƘŜ ǊǳƭŜǎ ǎǘŀǘŜŘ ōȅ ǘƘŜ ΨLƴǎǘƛǘǳǘƛƻƴ .ǳƛƭŘƛƴƎ 

wŜǎƻƭǳǘƛƻƴΩΣ ǎǇŜŎƛŀƭ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ǎƘƻǳƭŘ ōŜ ƎƛǾŜƴ ǘƻ ǘƘŜ ƭŜƎŀƭ ōŀǎƛǎ ƻŦ ǘƘŜ ǊŜǾƛŜǿΣ ǘƘŀǘ is, to the legal 

standards according to which the behaviour of the states will be assessed. According to General 

!ǎǎŜƳōƭȅ wŜǎƻƭǳǘƛƻƴ слκнрмΣ ǿƘƛŎƘ ŜǎǘŀōƭƛǎƘŜǎ ǘƘŜ Iw/Σ ǘƘƛǎ ōŀǎƛǎ ƻǳƎƘǘ ǘƻ ōŜ ŜŀŎƘ ǎǘŀǘŜΩǎ ΨƘǳƳŀƴ 

ǊƛƎƘǘǎ ƻōƭƛƎŀǘƛƻƴǎ ŀƴŘ ŎƻƳƳƛǘƳŜƴǘǎΩΦ ¢ƘŜ Lƴǎtitution-building Resolution specifies those instruments on 

ǿƘƛŎƘ ǘƘŜǊŜ ǿŀǎ ŀ ŎƻƴǎŜƴǎǳǎ ŀƳƻƴƎ ǘƘŜ ǎǘŀǘŜǎΣ ǘƘŀǘ ƛǎΣ ǘƘŜ Ψ/ƘŀǊǘŜǊ ƻŦ ǘƘŜ ¦ƴƛǘŜŘ bŀǘƛƻƴǎΩΣ ¢ƘŜ 

Ψ¦ƴƛǾŜǊǎŀƭ 5ŜŎƭŀǊŀǘƛƻƴ ƻŦ IǳƳŀƴ wƛƎƘǘǎΩΣ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛƴǎǘǊǳƳŜƴǘǎ ǘƻ ǿƘƛŎƘ ŀ ǎǘŀǘŜ ƛǎ ǇŀǊǘȅΣ Ǿƻƭǳƴǘŀry 

pledges and commitments made by states (including those undertaken when presenting their 

candidatures to the HRC) and, finally, international humanitarian law (HRC Resolution 5/1, Annex I.A 

paras. 1 and 2). Regarding the comprehensiveness of this list, some authors highlight that this normative 

ŦǊŀƳŜǿƻǊƪ Ƙŀǎ ŀƴ ΨŜȄǇŀƴǎƛǾŜ ŦƻŎǳǎΩ ǎƛƴŎŜ ƛǘ ƛǎ ƴƻǘ ƭƛƳƛǘŜŘ ǘƻ ǘƘŜ ƘǳƳŀƴ ǊƛƎƘǘǎ ǘǊŜŀǘƛŜǎ ǘƻ ǿƘƛŎƘ ŜŀŎƘ 

state is party and includes other legal instruments (Abebe, 2009, p. 5). Others regret the exclusion of 

customary rules of human rights law and identify certain problems if the basis of the UPR relies only on 

the treaties to which the State under Review (SuR) is party (Bernaz, 2009, pp. 79-82).171 For the purposes 
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and, second, the risk of duplicating the work of the treaty bodies increases (2009, p. 81).  
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of this chapter we will mainly focus on the international and regional human rights instruments to which 

the Member States are party, because these instruments are the main source of binding human rights 

obligations for the states. The analysis of other sources, such as the voluntary pledges and commitments 

of the states, would be a huge task that, due to time and space constraints, cannot be addressed here, 

although they also form part of the legal basis of the review.  

Before addressing the main purpose of this chapter ς to identify the most recurrent issues noted in the 

UPR of the EU Member States ς the following section I.B will briefly introduce some ideas regarding the 

role of the EU in the HRC and, in particular, in the creation and development of the UPR, in order to 

contextualise and facilitate the stǳŘȅ ƻŦ ǘƘŜ ƻǳǘŎƻƳŜ ƻŦ ǘƘŜ 9¦ aŜƳōŜǊ {ǘŀǘŜǎΩ ǊŜǾƛŜws which will be 

undertaken in section II.  

2. Background: the EU and the Human Rights Council  

The EU has been a strong advocate and supporter of the HRC since its inception in 2006172 as the 

successor of the Commission on Human Rights (1946-нллсύΦ !ǎ ǇǊƻŎƭŀƛƳŜŘ ƛƴ ǘƘŜ Ψ9¦ {ǘǊŀǘŜƎƛŎ 

CǊŀƳŜǿƻǊƪ ŀƴŘ !Ŏǘƛƻƴ tƭŀƴ ƻƴ IǳƳŀƴ wƛƎƘǘǎ ŀƴŘ 5ŜƳƻŎǊŀŎȅΩΣ ǘƘŜ 9¦ Ψǿƛƭƭ ŎƻƴǘǊƛōǳǘŜ vigorously to the 

ŜŦŦŜŎǘƛǾŜ ŦǳƴŎǘƛƻƴƛƴƎ ƻŦ ǘƘŜ /ƻǳƴŎƛƭΩ ό/ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ нлмнΣ ŜƳǇƘŀǎƛǎ added). Without 

any doubt, the most innovative element of the HRC was the creation of a new mechanism to examine 

the situation of human rights in all UN Member States (Márquez Carrasco & Nifosi, 2009, p. 260), 

namely the UPR. The main aim of the UPR is to overcome the politicisation, selectivity and double 

standards that plagued the former Human Rights Commission when dealing with human rights 

violations in specific countries (Nowak, 2006, p. 24). According to the UN General Assembly resolution 

that set up ǘƘŜ Iw/Σ ǘƘŜ ¦tw ǿƛƭƭ ōŜ ōŀǎŜŘ ƻƴ ΨƻōƧŜŎǘƛǾŜ ŀƴŘ ǊŜƭƛŀōƭŜ ƛƴŦƻǊƳŀǘƛƻƴΣ ƻŦ ǘƘŜ ŦǳƭŦƛƭƳŜƴǘ ōȅ 

each state of its human rights obligations and commitments in a manner which ensures universality of 

ŎƻǾŜǊŀƎŜ ŀƴŘ Ŝǉǳŀƭ ǘǊŜŀǘƳŜƴǘ ǿƛǘƘ ǊŜǎǇŜŎǘ ǘƻ ŀƭƭ ǎǘŀǘŜǎΩ όDŜƴŜral Assembly, A/Res/60/251, para. 5.e). In 

spite of this wording, deep disagreements remain as to the scope of the UPR (Alston, 2006, pp. 1-42) 

and its functioning so far reveals that risks of politicisation will always be inherent to a body of a political 

nature such as the HRC. 

The EU and its Member States have been very active and have tried to turn the UPR into an effective 

mechanism for the promotion and protection of human rights.173 After the first cycle of the UPR (April 

2008-October 2011),174 in which the 193 Member States of the UN were scrutinised, and with the 

second cycle under way, the UPR has gained some credibility as a mechanism that has the potential to 

make a significant contribution to the promotion and protection of human rights at a domestic level. 

Although being fully aware of some relevant shortcomings: lack of sufficient time for the consideration 

of the human rights situation in every country; block dynamics in the operation of the UPR; vagueness, 

duplication and overlap of some recommendations; freedom of states to reject recommendations; and 
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lack of effective follow-up procedures of the recommendations adopted, among others,175 the UPR can 

be considered an opportunity for the appropriate promotion and protection of human rights, if 

adequately used. In this sense, both the EU and its Member States have a strong responsibility to ensure 

that the UPR functions well if they want to be perceived as a credible and coherent multilateral actor in 

the field of human rights.  

B. The outcome of the UPR: gaps in the human  rights performance of 

the EU Member States 

1. Introduction  

This chapter will undertake the identification of the main legal gaps, most of which are highlighted in the 

course of the UPR of the EU Member States. As previously mentioned, the focus of this part of the 

report is on the outcome of the UPR, that is, the Reports of the Working Group. There are two passages 

in these Reports that contain relevant information on potential gaps: first, the chapter summarising the 

ŎƻƳƳŜƴǘǎ ƻŦ ǘƘŜ Ψreviewer SǘŀǘŜǎΩ ƳŀŘŜ ŘǳǊƛƴƎ ǘƘŜ ƛƴǘŜǊŀŎǘƛǾŜ ŘƛŀƭƻƎǳŜ ŀƴŘ ǘƘŜ ŎƻǊǊŜƭŀǘƛǾŜ ǊŜǎǇƻƴǎŜǎ ƻŦ 

the states under review, and second, the chapter that includes the recommendations made by the 

reviewer states. A trend that emerged from the very beginning of the UPR is the participation of 

ΨŦǊƛŜƴŘƭȅ ǎǘŀǘŜǎΩΣ ǿƘƛŎƘ ǘŀƪŜ ǘƘŜ ǊƻƭŜ ƻŦ ŎƻƳǇƭƛƳŜƴǘƛƴƎ ŀƴŘ ŎƻƴƎǊŀǘǳƭŀǘƛƴƎ ǘƘŜ {ǳwǎΦ ¢Ƙƛǎ ǘǊŜƴŘ ǿƛƭƭ ōŜ 

analysed in detail below, but it is worth mentioning here that this chapter will pay most  attention to the 

ΨƴŜƎŀǘƛǾŜΩ ŎƻƳƳŜƴǘǎ Ǌeceived by the SuRs, which are, of course, those that will highlight gaps in the 

performance of the EU Member States. 

Before addressing the list of gaps, we would like to point out some limitations of the UPR in order to 

adequately assess the results arising from the analysis of the Reports of the Working Group.176 As some 

authors have noted, due to a combination of time restraints and diplomacy, the UPR cannot be 

comprehensive enough to analyse all human rights obligations of the SuRs (Smith, 2013, p. 13). In 

addition to this limitation, there are other factors which also have an influence on the review of the 

SuRs and, in particular, on the issues that come up regarding the human rights situation of the state 

concerned. Some of these factors stem from the nature of the UPR procedure, but others, in particular 

those mentioned in points 3 to 5, stem from the way in which states use this mechanism and the 

dynamics which unfold during the review process:  

1. The intergovernmental nature of the review: the states are the primary actors throughout the 

review process. In the first stage, the SuR prepares the information, usually in the form of a 

national report (HRC Resolution 5/1, para. 15(a)), which is the main base for the assessment of 

the human rights situation in the country concerned. In a second phase, the interactive dialogue 

is led both by the SuR, which again presents information in an introductory statement, and the 

reviewer states, which raise questions regarding concrete human rights issues in the SuR, ask for 

further information, urge the SuR to take specific actions or just welcome the adoption of 

measures or the implementation of best practices by the SuR. Finally, the Outcome Report, 
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produced by the rapporteurs of the troika with the full involvement of the SuR, summarises the 

proceedings of the review process and includes the recommendations made by the reviewer 

state. The consequence of this inter-ƎƻǾŜǊƴƳŜƴǘŀƭ ƴŀǘǳǊŜ ƻŦ ǘƘŜ ¦tw ƛǎΣ ƛƴ !ōŜōŜΩǎ ǿƻǊŘǎΣ ǘƘŀǘ 

ǘƘŜ ǎǘŀǘŜǎ ŀǊŜ ǘƘŜ ΨǇǊƛƳŀǊȅ ǎǳǇǇƭƛŜǊǎ ƻŦ ƛƴŦƻǊƳŀǘion, reviewers and consolidators of the report 

ƛǘǎŜƭŦΩ όнллфΣ ǇΦ уύΦ Lƴ ǘƘŜ ŜƴŘΣ ǘƘŜ ¦tw ƛǎ ŀ ΨǇƻƭƛǘƛŎŀƭ ǳƴŘŜǊǘŀƪƛƴƎΩ ƻŦ ǘƘŜ ¦b aŜƳōŜǊ {ǘŀǘŜǎ 

(Abebe, 2009, p. 8). Thus, the human rights issues raised in a particular UPR depend on the 

willingness of the states, both the SuR and the reviewer state, to conduct the process in an 

ΨƻōƧŜŎǘƛǾŜΣ ǘǊŀƴǎǇŀǊŜƴǘΣ ƴƻƴ-selective, constructive, non-confrontational and non-politicized 

ƳŀƴƴŜǊΩ όIw/ wŜǎƻƭǳǘƛƻƴ рκмΣ ǇŀǊŀΦ оόƎύύΦ ¢ƘŜǊŜŦƻǊŜΣ ƛǘ ŎƻǳƭŘ ōŜ ǉǳŜǎǘƛƻƴŜŘ ǿƘŜǘƘŜǊ ǘƘŜ 

proŎŜŘǳǊŜ ƛǎ ƛƴ ŦŀŎǘ ōŀǎŜŘ ƻƴ ΨƻōƧŜŎǘƛǾŜ ŀƴŘ ǊŜƭƛŀōƭŜ ƛƴŦƻǊƳŀǘƛƻƴΩ όDŜƴŜǊŀƭ !ǎǎŜƳōƭȅΣ 

A/RES/60/251, para. 5(e)). In this regard, a main difference between the UPR and other peer-

review mechanisms, such as the African Peer Review Mechanism (APRM) or the Development 

Assistance Committee peer review process of the OECD, is that the information is not produced 

ōȅ ŀ ǘŜŀƳ ƻŦ ŜȄǇŜǊǘǎ όaŎaŀƘƻƴ ŀƴŘ !ǎŎƘŜǊƛƻΣ нлмнΣ ǇΦ нопύΦ [ŀǎǘƭȅΣ ǘƘƛǎ ΨŜȄŎŜǎǎƛǾŜƭȅ 

ƛƴǘŜǊƎƻǾŜǊƴƳŜƴǘŀƭ ƴŀǘǳǊŜ ƻŦ ǘƘŜ ǊŜǾƛŜǿΩ Ƙŀǎ ōŜŜƴ ƳŜƴǘƛƻƴŜŘ ōȅ ǎƻƳŜ ŀǳǘƘors as an example of 

the maintenance of the politicisation of the work of the HRC (Viegas e Silva, 2013, p. 109).  

2. Limited scope of the review: According to Resolution 60/251, the focus of the review is the 

ΨŦǳƭŦƛƭƳŜƴǘ ōȅ ŜŀŎƘ {ǘŀǘŜ ƻŦ ƛǘǎ ƘǳƳŀƴ ǊƛƎƘǘǎ ƻōƭƛƎŀǘƛƻƴǎ ŀƴŘ ŎƻƳƳƛǘƳŜƴǘǎΩ όDŜƴŜǊŀƭ !ǎǎŜƳōƭȅΣ 

A/RES/60/251, para. 5(e)). However, in practice the UPR is not a rigorous technical legal 

assessment of the implementation of those obligations and commitments by the states. It is 

more accurate to say that the ¦tw ǇǊŜǎŜƴǘǎ ŀ ΨƎŜƴŜǊŀƭ ǇƛŎǘǳǊŜ ƻŦ ǘƘŜ ƘǳƳŀƴ ǊƛƎƘǘǎ ǎƛǘǳŀǘƛƻƴ ƛƴ ŀ 

ŎƻǳƴǘǊȅΩ όIǳƳŀƴ wƛƎƘǘǎ ²ŀǘŎƘΣ нлмлΣ ǇΦ моύΣ ŀ ǇƛŎǘǳǊŜ ǿƘƛŎƘ ƛǎ ǇǊƛƳŀǊƛƭȅ ōǳƛƭǘ ōȅ ǘƘŜ ǎǘŀǘŜǎΣ ōƻǘƘ 

the SuR which is interested in presenting the best image of its performance and the reviewer 

state which in the future will also be subject to the review. This is one of the main differences 

between the UPR and the work of the treaty bodies, composed of experts who monitor the 

implementation of the human rights treaties, and the HRC special procedures, which again 

involve human rights experts in charge of reporting and advising on specific themes or 

countries. The UPR is not such a technical review and cannot substitute the expert work of the 

treaty bodies and the special procedures. In this regŀǊŘΣ ǘƘŜ ¦tw Ƙŀǎ ǘƻ ΨŎƻƳǇƭŜƳŜƴǘ ŀƴŘ ƴƻǘ 

ŘǳǇƭƛŎŀǘŜ ƻǘƘŜǊ ƘǳƳŀƴ ǊƛƎƘǘǎ ƳŜŎƘŀƴƛǎƳǎΣ ǘƘǳǎ ǊŜǇǊŜǎŜƴǘƛƴƎ ŀƴ ŀŘŘŜŘ ǾŀƭǳŜΩ όIw/ wŜǎƻƭǳǘƛƻƴ 

5/1, para. 3(f)). It should also be noted that during the information gathering phase there are 

more technical documents which are also submitted to the Working Group, namely a 

compilation produced by the Office of the High Commissioner for Human Rights (OHCHR), 

ƛƴŎƭǳŘƛƴƎ ǘƘŜ ΨƛƴŦƻǊƳŀǘƛƻƴ ŎƻƴǘŀƛƴŜŘ ƛƴ ǘƘŜ ǊŜǇƻǊǘǎ ƻŦ ǘǊŜŀǘȅ ōƻŘƛŜǎΣ ǎǇŜŎƛŀƭ ǇǊƻŎŜŘǳǊŜǎ ŀƴŘ όΧύ 

other relevant officiŀƭ ¦ƴƛǘŜŘ bŀǘƛƻƴǎ ŘƻŎǳƳŜƴǘǎΩ ŀƴŘ ŀ ǎǳƳƳŀǊȅ ƻŦ ǘƘŜ ǎǘŀƪŜƘƻƭŘŜǊǎΩ ǊŜǇƻǊǘǎΦ 

However, these documents are not discussed at any stage of the process, although some states 

rely on them to make recommendations. Therefore, an oft-heard criticism of the UPR is that the 

valuable information contained in these other documents is not given enough prominence to 

focus and inform the dialogue (Human Rights Watch, 2010, p. 15; Amnesty International, 2011, 

p. 17).  Finally, there is a concern among the observers of the UPR that some recommendations 

issued by certain governments were even inconsistent with international human right standards 
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and jurisprudence (Viegas e Silva, 2013, p. 106; Human Rights Watch, 2010, p. 15; Amnesty 

International, 2011, p. 17).   

3. The identification of regional patterns in the conduction of the interactive dialogue and in the 

formulation of recommendations: This issue is mentioned frequently in the literature as the 

main challenge to the UPR. Although it is said that the fact that states have to make their 

recommendations on an individual basis favours bilateral relations among the states, many 

authors have identified a trend towards the development of regional alliances in the UPR that 

hinder the achievement of the goals of the UPR, notably the improvement of the human rights 

situation on the ground, and revisits the criticisms of the extinct Commission regarding the 

ŜȄŎŜǎǎƛǾŜ ǇƻƭƛǘƛŎƛǎŀǘƛƻƴ ƛƴ ǘƘŜ ǇǊƻŎŜǎǎ ƻŦ ŘŜŎƛǎƛƻƴ ƳŀƪƛƴƎΦ ΨCǊƛŜƴŘƭȅ ǎǘŀǘŜǎΩΣ ŦƻǊ ŜȄŀƳǇƭŜΣ ǘŜƴŘ ǘƻ 

issue positive comments and avoid sensitive issues regarding the performance of the SuRs 

belonging to their regional group, as well as making softer recommendations (Viegas e Silva, 

2013, p. 106; Abebe, 2009, pp. 19-21; McMahon & Ascherio, 2012, pp. 245-247; Sweeney & 

Saito, 2009, p. 210; Freedman, 2011, pp. 309-оммύΦ Lƴ !ōŜōŜΩǎ ǿƻǊŘǎΣ ΨǊŜƎƛƻƴŀƭ ŀƭƭƛŀƴŎŜ ƛǎ ŀ 

ƳŀƧƻǊ ŦƻǊŎŜ ƛƴŦƭǳŜƴŎƛƴƎ ǘƘŜ ǊŜǾƛŜǿ ǇǊƻŎŜǎǎΩ όнллфΣ ǇΦ мфύ ŀƴŘ ǎƻƳŜ ǎǘŀǘŜǎ ŀǊŜ ŜǾŜƴ ŀŎŎǳǎŜŘ ƻŦ 

manipulating the list of speakers who participate in the interactive dialogue to favour those who 

will praise them and avoid those critical of their regime (Cox, 2010, p. 115). In conclusion, the 

regional dynamics and the lack of real critics among states belonging to the same groups could 

be another factor that hinders the identification of rŜƭŜǾŀƴǘ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛǎǎǳŜǎ ƛƴ ǘƘŜ {ǳwΩǎ 

performance.  

4. The generality and high number of recommendations: Many of the recommendations 

formulated by the states are said to be too general, difficult to implement or empty (Viegas e 

Silva, 2013, p. 106 & Abebe, 2009, pp. 16, 34). Generality in the formulation of 

recommendations is a common technique used by states. In fact, 39.49% of the total number of 

ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ƛǎǎǳŜŘ ǎƻ ŦŀǊ ŀǊŜ ŎƻƴǎƛŘŜǊŜŘ ΨƎŜƴŜǊŀƭ ŀŎǘƛƻƴǎΩΦ177 McMahon and Ascherio 

classify the recommendations issued by the reviewer states into five categories, depending on 

the progressive level of action required to be taken by the SuR as expressed by the verbs used in 

ǘƘŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴΦ wŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ŎƭŀǎǎƛŦƛŜŘ ƛƴ /ŀǘŜƎƻǊȅ м ǊŜǉǳƛǊŜ ΨƭŜŀǎǘ Ŏƻǎǘ ŀƴŘ ŜŦŦƻǊǘΩ 

ǘƻ ǘƘŜ {ǳw όŜΦƎΦ ΨǎƘŀǊŜ ŜȄǇŜǊƛŜƴŎŜǎ ŀƴŘ ōŜǎǘ ǇǊŀŎǘƛŎŜǎΩΣ ΨǎŜŜƪ ŎƻƴǘǊƛōǳǘƛƻƴǎ ŦǊƻƳ ǘƘŜ 

ƛƴǘŜǊƴŀǘƛƻƴŀƭ ŎƻƳƳǳƴƛǘȅΩύΣ ǿƘƛƭŜ /ŀǘŜƎƻǊȅ р ƛƴŎƭǳŘŜǎ ǘƘƻǎŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ǿƘŜǊŜ ƳƻǊŜ 

specific and tangible actions are asked of the SuR.  Recommendation of actions can be 

ŦƻǊƳǳƭŀǘŜŘ ƛƴ ŀ ǉǳƛǘŜ ǎǇŜŎƛŦƛŎ ƳŀƴƴŜǊΣ ǎǳŎƘ ŀǎ ǘƘƻǎŜ ŎƭŀǎǎƛŦƛŜŘ ƛƴ /ŀǘŜƎƻǊȅ р όŜΦƎΦ ΨǳƴŘŜǊǘŀƪŜΩΣ 

ΨŀŘƻǇǘΩΣ ΨǊŀǘƛŦȅΩΣ ΨƛƳǇƭŜƳŜƴǘΩύΣ ƻǊ ƛƴ ŀ ƳƻǊŜ ƎŜƴŜǊŀƭ ǿŀȅΣ ƭŜŀǾƛƴƎ ƳƻǊŜ ŘƛǎŎǊŜǘƛƻƴ ǘƻ ǘƘŜ {ǳw 

regarding the measures to be adopted. This latter type of ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ όŜΦƎΦ ΨǘŀƪŜ 

ƳŜŀǎǳǊŜǎ ƻǊ ǎǘŜǇǎ ǘƻǿŀǊŘǎΩΣ ΨŜƴŎƻǳǊŀƎŜΩΣ ΨǇǊƻƳƻǘŜΩΣ ΨŜƴƘŀƴŎŜΩΣ ΨŜƴƎŀƎŜΩύ ŀǊŜ ŎƭǳǎǘŜǊŜŘ ƛƴ 

Category 4. According to the data analysed by the authors, the largest number of 

recommendations fall into categories 4 and 5. This could suggest in principle that states are 

using the UPR seriously, as they are asking SuRs to take reform actions. However, a deeper 
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 The number of recommendations by category can be consulted in http://www.upr -info.org/database/statistics/ accessed 
12 November 2014. 
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examination of the content of the recommendations, especially the ones included in Category 4, 

which, as mentioned before, clusters recommendations of actions which contain a general 

element, shows that the generality in their formulation is what makes it easier for states to 

accept them (McMahon & Ascherio, 2012, pp. 236-242; McMahon, 2012, pp. 14-19 & 

McMahon, 2010, pp. 7-27). Another feature of the recommendations that has to be underlined 

is their abundance. So far, a total number of 35,469 recommendations have been formulated 

from UPR sessions 1 to 18. Although this high number could be considered indicative of the 

¦twΩǎ ǎǳŎŎŜss, it makes the analysis of the human rights issues raised by the states more 

complex and, above all, hinders the follow-up of the implementation of the recommendations 

by the SuRs. Indeed this high number of recommendations has been considered a shortcoming 

of the process by some authors (Viegas e Silva, 2013, p. 107). Finally, some authors also 

underline the lack of clarity of some recommendations as well as the overlapping and redundant 

nature of the themes to which they refer (De la Vega & Lewis, 2011, p. 380).  

5. Motivations behind the recommendations: Lastly, one further point of criticism is that some 

states tend to focus more on issues of their own interest, instead of raising the real human 

rights issues of concern in the SuR (Viegas e Silva, 2013, p. 106). One example of this trend is the 

prominence that states give to civil and political (CP) rights versus economic, social and cultural 

rights (ESCR). In this regard, countries belonging to the Western European and Others Group 

(WEOG) are more active in CP rights while African and Asian countries prefer to make 

recommendations on ESCR (Mc Mahon, 2012, p. 22). The opposite tactic, to exclude the review 

of sensitive human rights issues, has also been identified by some scholars who argue that 

certain coǳƴǘǊƛŜǎ ǊŜŦŜǊ ǘƻ ŀƭƭŜƎŜŘ ΨŎǳƭǘǳǊŀƭ ǾŀƭǳŜǎΩ ǘƻ ŀǾƻƛŘ ǘƘŜ ǊŜǾƛŜǿ ƻŦ ǎƻƳŜ ƘǳƳŀƴ ǊƛƎƘǘǎΣ 

such as the prohibition of discrimination on the grounds of gender or sexual orientation 

(Freedman, 2011, pp. 309-омлύΦ [ŀǎǘƭȅΣ ǎǘŀǘŜǎΩ ƻǿƴ ƛƴǘŜǊŜǎǘǎ ŀǊŜ ŀƭǎƻ ǊŜŦƭŜŎǘŜŘ ƛƴ the information 

contained in the national reports. Again, with reference to the different treatment of CP and 

ESCR, few countries (Germany) gave comparable attention to CP and ESCR, while others, such as 

the Netherlands and the Czech Republic, made a limited reference to ESCR (Duggan-Larkin, 

2010, pp. 556-557). 

2. Ranking of human rights issues in the EU -ÅÍÂÅÒ 3ÔÁÔÅÓȭ 502 

One conclusion that can be drawn from the study of the Reports of the Working Group is that the main 

human rights issues which are underlined by the reviewer states are, with a few specific exceptions, the 

same issues in all EU Member States. The EU Member States received 4,598 recommendations in total. 

Practically all of these recommendations, notably 94.16%, relate to the following six issues:178  

Table 2: wŀƴƪƛƴƎ ƻŦ Ƴŀƛƴ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛǎǎǳŜǎ ƛƴ ǘƘŜ 9¦ aŜƳōŜǊ {ǘŀǘŜǎΩ ¦tw 

Ranking Human rights issue 
No. recommendations 

received by the EU 
Member States 

% of 4,598 total 
recommendations by 

issue 
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1 International instruments 996 21.66% 

2 Rights of the child 777 16.90% 

3 ²ƻƳŜƴΩǎ ǊƛƎƘǘǎ 691 15.03% 

4 Minorities 638 13.88% 

5 Migrants 629 13.68% 

6 Racial discrimination 598 13.01% 

 

The three top issues included in Chart 2, i.e. international instruments, rights of the child ŀƴŘ ǿƻƳŜƴΩǎ 

rights, are also the three most mentioned issues in the ranking of the total number of UPR 

recommendations issued during the review of all the 193 UN Member States. Chart 3 shows this ranking 

of recommendations:   

Table 3: Ranking of main human rights issues in the UPR 

Ranking Human rights issue 
No. recommendations in 

total in the UPR  

% of 35,469 total 
recommendations by 

issue 

1 International instruments 7,227 20.38% 

2 ²ƻƳŜƴΩǎ ǊƛƎƘǘǎ 6,358 17.93% 

3 Rights of the child 5,980 16.86% 

4 Torture and ill-treatment 2,709 7.64% 

5 Justice 2,688 7.58% 

Source: UPR info.org, available at http://www.upr -info.org/database/statistics accessed 13 Nov 2014 

A comparative analysis of the three top positions in these Charts shows that ƛƴ ǘƘŜ 9¦Ωǎ ǊŀƴƪƛƴƎ ǘƘŜ 

ǎŜŎƻƴŘ ŀƴŘ ǘƘƛǊŘ Ǉƻǎƛǘƛƻƴǎ ŀǊŜ ƻŎŎǳǇƛŜŘΣ ǊŜǎǇŜŎǘƛǾŜƭȅΣ ōȅ ǘƘŜ ǊƛƎƘǘǎ ƻŦ ǘƘŜ ŎƘƛƭŘ ŀƴŘ ǿƻƳŜƴΩǎ ǊƛƎƘǘǎΣ 

while this order is reversed in the UPR general statistics.   

It is worth noting here that no EU Member State appears in the ranking of SuRs that received the highest 

number of recommendations on these five issues listed in Chart 3. However, some EU Member States 

ƻŎŎǳǇȅ ŀ Ǉƻǎƛǘƛƻƴ ŀƳƻƴƎ ǘƘŜ Ƴƻǎǘ ΨǊŜŎƻƳƳŜƴŘŜŘ ǎǘŀǘŜǎΩ ƛƴ Ƴŀƴȅ ƛǎǎǳŜǎΣ ƴƻǘŀōƭȅ ŎƻƴŎŜǊƴƛƴƎ ǘƘŜ ǘƻǇƛŎǎ 

of minorities, human trafficking and racial discrimination where four out of the five first positions are 

occupied by EU Member States. Chart 4 lists those themes for which the EU Member States are among 

the countries, which received the highest number of recommendations. 

Table 4: EU Member States among the top five countries receiving recommendations 

http://www.upr-info.org/database/statistics
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Human rights issue 
EU Member States among the top five 

countries 

Minorities Czech Republic, France, Romania, 
Slovakia 

Migrants Cyprus, Germany, Malta, Spain 

Human Trafficking Czech Republic, Luxembourg, 
Romania, Slovenia 

Racial discrimination Austria, France, Germany, Netherlands 

NHRI Belgium 

Disabilities Ireland 

Freedom of religion or belief France, Germany 

Asylum seekers-refugees Greece, Luxembourg, Malta 

National plan of action Czech Republic, France 

Corruption Romania 

Counter-terrorism Spain, UK 

Right to housing Romania 

Labour Germany 

Human rights violations by state agents Slovakia 

HIV-AIDS Romania 

3. Gaps in the human rights performance of the EU Member  States 

In the following, the main human rights gaps pointed out by the recommendations received by the EU 

Member States and/or raised by the reviewer states during the interactive dialogue will be discussed in 

more detail. The first part of this section will be dedicated to the six human rights issues that constitute 

almost the totality of the recommendations that the EU Member States received (notably, 94.15%, see 

Chart 2 above). These themes will be explained following the ranking of Chart 2 - i.e. starting with the 

issues that received the highest number of recommendations. The second part will address other human 

rights issues that, although they received significantly fewer recommendations, are also repeatedly 

mentioned in the UPRs of the majority of EU Member States (see below Chart 3). 

a) Ratification and/or signature of international  human rights 

instruments  

The issue which receives the highest number of recommendations in the UPRs of EU Member States is 

their lack of ratification of certain international human rights instruments, as well as the lack or 

inadequate incorporation of these instruments into national law and the reservations and declarations 
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to their texts made by EU Member States. It is crucial to pay attention to the state of ratification of 

these instruments by the Member States because, in addition to being the first issue in the ranking, 

these instruments constitute one of the main legal foundations of the review, along with the other 

documents mentioned above (see section I.A). Moreover, the ratification of the core human rights 

treaties has been identified as one of the indicators of progress, with regard to the implementation of 

the recommendations by the SuR, that have arisen from the review process (Smith, 2013, p. 11).  

At this point it is important to remember that the EU is a strong advocate of the universality of human 

rights and that the ratification and implementation of these key international and regional human rights 

ǘǊŜŀǘƛŜǎ ƛǎ ƻƴŜ ƻŦ ǘƘŜ Ƴŀƛƴ ƻōƧŜŎǘƛǾŜǎ ƻŦ ǘƘŜ Ψ9¦ {ǘǊŀǘŜƎƛŎ CǊŀƳŜǿƻǊƪ ƻƴ IǳƳŀƴ wƛƎƘǘǎ ŀƴŘ 5ŜƳƻŎǊŀŎȅΩ  

(Council of the European Union, 2012, p. 4). 

The majority of the recommendations relate to the lack of ratification ƻŦ ǘƘŜ ΨLƴǘŜǊƴŀǘƛƻƴŀƭ /ƻƴǾŜƴǘƛƻƴ 

ƻƴ ǘƘŜ tǊƻǘŜŎǘƛƻƴ ƻŦ ǘƘŜ wƛƎƘǘǎ ƻŦ ŀƭƭ aƛƎǊŀƴǘ ²ƻǊƪŜǊǎ ŀƴŘ aŜƳōŜǊǎ ƻŦ ǘƘŜƛǊ CŀƳƛƭƛŜǎΩ όL/wa²ύ ōȅ ǘƘŜ 

EU Member States. None of the EU Member States is party to the ICRMW and, as can be deduced from 

the comments of the Member States during the interactive dialogue, this seems unlikely to change in 

the near future. During their UPRs, many of the Member States have expressly mentioned their 

rejection of the accession to the ICRMW for diverse reasons: objection to the application of the 

provisions of the treaty to non-documented migrants or migrants in an irregular situation (Netherlands, 

CƛƴƭŀƴŘΣ .ŜƭƎƛǳƳΣ LǘŀƭȅύΤ ǘƘŜ ŜȄƛǎǘŜƴŎŜ ƻŦ ƭŜƎŀƭ ǎƘƻǊǘŎƻƳƛƴƎ ƛƴ ǘƘŜ ǘǊŜŀǘȅΩǎ ǘŜȄǘ ό{ǇŀƛƴύΤ ǘƘŜ ŜȄƛǎǘŜƴŎŜ ƻŦ 

legal obstacles arising from the competence of the EU in the area of migrant workers (Luxembourg, 

CƛƴƭŀƴŘΣ tƻǊǘǳƎŀƭΣ .ǳƭƎŀǊƛŀύΤ ǘƘŜ ŎƭŀƛƳ ǘƘŀǘ ǘƘŜ ƳƛƎǊŀƴǘ ǿƻǊƪŜǊǎΩ ǊƛƎƘǘǎ ŀǊŜ ŀŘŜǉǳŀǘŜƭȅ ǇǊƻǘŜŎǘŜŘ ǳƴŘŜǊ 

domestic law (Germany, Austria, Croatia, Slovenia); the contradiction of this treaty with other 

ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƻōƭƛƎŀǘƛƻƴǎ ό!ǳǎǘǊƛŀύ ƻǊ ǘƘŜ ǘǊŜŀǘȅΩǎ ƭƛƳƛǘŀǘƛƻƴǎ ǘƻ ǘƘŜ ƴŀǘƛƻƴŀƭ ŀǳǘƘƻǊƛǘƛŜǎΩ ŎŀǇŀŎƛǘȅ ǘƻ ǘŀƪŜ 

regulatory measures regarding the labour market (Austria).  

The EU Member States have also received recommendations regarding the lack of ratification of other 

international human rights instruments, notably the following:179  

¶ ΨhǇǘƛƻƴŀƭ tǊƻǘƻŎƻƭ ǘƻ ǘƘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ /ƻǾŜƴŀƴǘ ƻƴ 9ŎƻƴƻƳƛŎΣ {ƻŎƛŀƭ ŀƴŘ /ǳƭǘǳǊŀƭ wƛƎƘǘǎΩ όht-

ICESCR): Only two EU Member States (Spain and Slovakia) have acceded to the OP-ICESCR 

without any declaration or reservation. Another three states (Belgium, Finland and Portugal) are 

also parties to this Protocol but have made reservations to this instrument in order to exclude 

the competence of the Committee on Economic, Social and Cultural Rights to receive individual 

communications.  

¶ ΨhǇǘƛƻƴŀƭ tǊƻǘƻŎƻƭ ǘƻ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ƻƴ ǘƘŜ wƛƎƘǘǎ ƻŦ ǘƘŜ /ƘƛƭŘΩ όht-CRC) on a communications 

procedure: Twenty-one EU Member States have not yet ratified this instrument.  

¶ ΨLƴǘŜǊƴŀǘƛƻƴŀƭ /ƻƴǾŜƴǘƛƻƴ ŦƻǊ ǘƘŜ tǊƻǘŜŎǘƛƻƴ ƻŦ ŀƭƭ tŜǊǎƻƴǎ ŦǊƻƳ 9ƴŦƻǊŎŜŘ 5ƛǎŀǇǇŜŀǊŀƴŎŜΩ ό/95ύΥ 

Twenty EU Member States have not yet ratified this instrument.  
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 The information regarding the status of ratification, reservations and declarations is available at 
https://treaties.un.org/Pages/Treaties.aspx?id=4&subid=A&lang=en accessed 18 November 2014. 
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¶ ΨhǇǘƛƻƴŀƭ tǊƻǘƻŎƻƭ ǘƻ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ŀƎŀƛƴǎǘ ¢ƻǊǘǳǊŜΩ όht-CAT): All EU Member States have 

signed and/or ratified this instrument except for Belgium, Ireland, Latvia and Slovakia. Many of 

the comments related to this instrument refer to the lack of creation of the national preventive 

mechanism by the EU Member States required by this Protocol. 

¶ Ψ/ƻƴǾŜƴǘƛƻƴ ƻƴ ǘƘŜ wƛƎƘǘǎ ƻŦ tŜǊǎƻƴǎ ǿƛǘƘ 5ƛǎŀōƛƭƛǘƛŜǎΩ ό/wt5ύΥ !ƭƭ 9¦ aŜƳōŜǊ {ǘŀǘŜǎ ŀƴŘ ǘƘŜ 9¦ 

itself are parties except for Finland, Ireland and the Netherlands, which received 

recommendations during their most recent UPR.  

¶ ΨhǇǘƛƻƴŀƭ tǊƻǘƻŎƻƭ ǘƻ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ƻƴ ǘƘŜ wƛƎƘǘǎ ƻŦ tŜǊǎƻƴǎ ǿƛǘƘ 5ƛǎŀōƛƭƛǘƛŜǎΩ όht-CRPD): In 

addition to the three states which have not ratified the CRPD, four more states have not ratified 

the Optional Protocol to this Convention (Bulgaria, Czech Republic, Poland and Romania).  

¶ ¢ƘŜ ΨhǇǘƛƻƴŀƭ tǊƻǘƻŎƻƭ ǘƻ ǘƘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ /ƻǾŜƴŀƴǘ ƻƴ /ƛǾƛƭ ŀƴŘ tƻƭƛǘƛŎŀƭ wƛƎƘǘǎΩ όht-ICCPR): 

Signed and/or ratified by all EU Member States except for the UK. 

¶ ¢ƘŜ ΨhǇǘƛƻƴŀƭ tǊƻǘƻŎƻƭ ǘƻ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ƻƴ ǘƘŜ wƛƎƘǘǎ ƻŦ ǘƘŜ /ƘƛƭŘ ƻƴ ǘƘŜ {ŀƭŜ ƻŦ /ƘƛƭŘǊŜƴΣ /ƘƛƭŘ 

Prostitution and Child PornogǊŀǇƘȅΩΥ {ƛƎƴŜŘ ŀƴŘκƻǊ ǊŀǘƛŦƛŜŘ ōȅ ŀƭƭ 9¦ aŜƳōŜǊ {ǘŀǘŜǎ ŜȄŎŜǇǘ ŦƻǊ 

Ireland.   

Unlike the case of the ICRMW, where it is possible to find a common position and similar explanations 

by the Member States regarding the lack of accession to this instrument, their statements regarding the 

lack of ratification of the above-listed conventions were not expressed as clearly during the interactive 

dialogue or are more imprecise. Reasoning includes, for example, that the state is under the process of 

evaluating the consequences of the ratification of the relevant instrument, that the accession requires 

considerable resources and time, or refer to the difficulties to adapt the internal legislation to the 

provisions of the treaty in question.  

Moreover, it should be highlighted that some of these international human rights instruments have 

been signed or ratified by some EU Member States after having received the recommendations of the 

first UPR cycle. In some cases, the SuR had already initiated the domestic process of acceding to the 

relevant human rights treaty at the time of the review, while in other cases the states have recognised 

that their progress in the ratification of the instruments were made under the process of the 

implementation of the recommendations received during the first cycle of the UPR. This is, for example, 

the case with Germany regarding the Optional Protocol to the Convention on the Rights of the Child on 

the Sale of Children, Child Prostitution and Child Pornography, the CRPD and the OP-CRPD. 

Lastly, there are issues regarding other international human rights instruments that have also been 

raised by the reviewer states during the interactive dialogue. Among them are certain International 

Labour Organisation (ILO) conventions, mainly no. 169 on the rights of indigenous and tribal peoples 

(only ratified by Denmark, Netherlands and Spain) and no. 189 on decent work of domestic workers 

όƻƴƭȅ ǊŀǘƛŦƛŜŘ ōȅ DŜǊƳŀƴȅΣ Lǘŀƭȅ ŀƴŘ LǊŜƭŀƴŘύΤ ǘƘŜ Ψ¦ƴƛǘŜŘ bŀǘƛƻƴǎ /ƻƴǾŜƴǘƛƻƴ ŀƎŀƛƴǎǘ /ƻǊǊǳǇǘƛƻƴΩΤ ǘƘŜ 

¦bI/w Ψ/ƻƴǾŜƴǘƛƻƴ ƻƴ ǘƘŜ wŜŘǳŎǘƛƻƴ ƻŦ {ǘŀǘŜƭŜǎǎƴŜǎǎΩΤ ŀƴŘΣ ŦƛƴŀƭƭȅΣ ǎƻƳŜ /ƻǳƴŎƛƭ ƻŦ 9ǳǊƻǇŜ ό/ƻ9ύ 

ŎƻƴǾŜƴǘƛƻƴǎΣ ǎǳŎƘ ŀǎ ǘƘŜ Ψ9ǳǊƻǇŜŀƴ /ƘŀǊǘŜǊ ŦƻǊ wŜƎƛƻƴŀƭ ƻǊ aƛƴƻǊƛǘȅ [ŀƴƎǳŀƎŜǎΩΣ ǘƘŜ ΨCǊŀƳŜǿƻǊƪ 

/ƻƴǾŜƴǘƛƻƴ ŦƻǊ ǘƘŜ tǊƻǘŜŎǘƛƻƴ ƻŦ bŀǘƛƻƴŀƭ aƛƴƻǊƛǘƛŜǎΩΣ ǘƘŜ Ψ/ƻǳƴŎƛƭ ƻŦ 9ǳǊƻǇŜ /ƻnvention on Action 

!Ǝŀƛƴǎǘ ¢ǊŀŦŦƛŎƪƛƴƎ ƛƴ IǳƳŀƴ .ŜƛƴƎǎΩΣ ŀƴŘ ǘƘŜ Ψ/ƻǳƴŎƛƭ ƻŦ 9ǳǊƻǇŜ /ƻƴǾŜƴǘƛƻƴ ƻƴ ǇǊŜǾŜƴǘƛƴƎ ŀƴŘ 
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ŎƻƳōŀǘƛƴƎ ǾƛƻƭŜƴŎŜ ŀƎŀƛƴǎǘ ǿƻƳŜƴ ŀƴŘ ŘƻƳŜǎǘƛŎ ǾƛƻƭŜƴŎŜΩΣ ǿƘƛŎƘ Ƙŀǎ ƻƴƭȅ ōŜŜƴ ǊŀǘƛŦƛŜŘ ōȅ ŜƛƎƘǘ 9¦ 

Member States so far.  

Finally, a considerable amount of recommendations received by the Member States are oriented 

towards the lifting or withdrawal of the high number of reservations and declarations to human rights 

instruments made by the Member States and towards bringing their national legislation in conformity 

with the international human rights standards on certain issues, such as torture, child trafficking or the 

prohibition of corporal punishment.    

b) Rights of the child  

The rights of the child occupy the second position in the ranking of human rights issues in the EU 

aŜƳōŜǊ {ǘŀǘŜǎΩ ¦twǎΦ !ƭǘƘƻǳƎƘ ŀƭƭ ǘƘŜ 9¦ aŜƳōŜǊ {ǘŀǘŜǎ ŀǊŜ ǇŀǊǘȅ ǘƻ ǘƘŜ Ψ/ƻƴǾŜƴǘƛƻƴ ƻƴ ǘƘŜ wƛƎƘǘǎ ƻŦ 

ǘƘŜ /ƘƛƭŘΩ ό/w/ύΣ180 they have received more than 750 recommendations during their reviews, relating to 

gaps in the protection of tƘŜ ǊƛƎƘǘǎ ǎŜǘ ƻǳǘ ƛƴ ǘƘƛǎ /ƻƴǾŜƴǘƛƻƴΣ ƴƻǘŀōƭȅ ǘƘŜ ŎƘƛƭŘΩǎ ǊƛƎƘǘ ƴƻǘ ǘƻ ōŜ 

separated from his or her parents (Article 9 CRC); the right to family reunification (Article 10 CRC); 

protection from violence, including sexual abuse (Articles 19 and 34); the right to an adequate standard 

of living (Article 27 CRC); non-discrimination (Article 2 CRC); the obligation of states to supervise the 

institutions responsible for the care and protection of children (Article 3.3 CRC), or the procedural 

guarantees of children accused of infringing penal laws (Articles 37 and 40 CRC). 

A significant number of recommendations received by the EU Member States relate to two issues. On 

one hand, one of the most recurrent issues raised by the reviewer states is the alarming increase in the 

number of unaccompanied migrant and refugee children and the risks they face, including sexual 

exploitation and discrimination. On the other hand, the high number of children placed in social 

institutions is also an issue of concern regarding childrŜƴΩǎ ǊƛƎƘǘǎ ƛƴ 9¦ aŜƳōŜǊ {ǘŀǘŜǎΦ Lƴ ǘƘƛǎ regard, 

the statements of the reviewer states focused on the poor conditions of those centres, the insufficient 

professional training of the staff employed and the cases of abuse of children in institutional care, 

including sexual abuse, torture and degrading treatment. 

The fight against child prostitution, child trafficking and child pornography is also a recurrent issue which 

is highlighted during the review of many EU Member States. A trend towards the increase in the 

demand for child pornography and prostitution is identified in some SuR countries and the reviewer 

states have, on several occasions, demanded a clearer definition of these crimes under national 

legislation. Corporal punishment of children is another issue frequently noted by the reviewer states 

during the UPR of several Member States, which are now required to increase their efforts to prohibit 

and prosecute this practice.  

                                                           
180

 Convention on the Rights of the Child adopted and opened for signature, ratification and accession by General Assembly 
resolution 44/25 of 20 November 1989, entry into force 2 September 1990. However, the OP-CRC III on a communications 
procedure (adopted by General Assembly resolution 66/138 of 19 December 2011) has only been ratified by six EU Member 
States so far. 










































































