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Foreword

The European master’s Human Rights and Democratisation
(EMA) is a one-year programme established in 1997 as a joint in-
itiative of ten universities which now has participating universi-
ties in all EU member states, Switzerland and the United King-
dom, and with support of the European Commission. Based on
an action- and policy-oriented approach to learning, it combines
legal, political, historical, anthropological and philosophical per-
spectives on the study of human rights and democracy with tar-
geted skills-building activities. The aim of the EMA programme
is to prepare young professionals to respond to the requirements
and challenges of work in international organisations, field oper-
ations, governmental and non-governmental bodies, and academ-
ia. As a measure of its success, EMA has served as a model of inspi-
ration for the establishment of seven other EU-sponsored regional
master’s programmes in the area of human rights and democra-
tisation all over the world. Today these programmes cooperate
closely in the framework of the Global Campus of Human Rights,
which has its headquarters in Venice, Italy.

Up to 90 students are admitted to the EMA programme each
year. During the first semester in Venice, they learn from lead-
ing academics, experts and representatives of international and
non-governmental organisations. During the second semester,
they are hosted by one of the 43 EMA participating universities to
follow additional courses in an area of specialisation of their
own choice and to conduct research under the supervision of
the university’s EMA Director or their academic colleagues. On
suc-cessful completion of the requirements of the degree,
students are awarded the European master’s degree in Human
Rights and Democratisation, which is jointly conferred by seven
EMA univer-sities who accredit the programme.
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Each year the EMA Council selects five theses, on the basis of:

1. Originality of the research topic, and its relevance and importance (in-
cluding its contribution to the promotion and implementation of hu-
man rights and democratic values);

2. Innovation with respect to argument, methodology, and theoretical
approach, including case studies;

3. Exceptional knowledge of the academic literature and excellent capac-
ity for critical analysis;

4. Clarity of structure, language and argumentation of a publishable
standard with minimum revisions

The EMA awarded theses of the academic year 2022/2023 are:

—  Dierynck, Jozefien, Voices Unheard, Stories Untold. A Qualitative
Content Analysis of Gender Bias in War Reporting and Human Rights
Journalism as a Viable Alternative. Supervisor: Antonis Gardikiotis,
Aristotle University of Thessaloniki.

—  Fagard, Clarisse, The Good Ukrainian, the Bad Syrian, the Ugly
Afghan (and the Forgotten Ones). Reframing Migration Governance
through Michel Foucault’s and Hannah Arendt’s Legacies. Supervi-
sor: Graham Finlay, University College Dublin.

—  Kali, Yamuna, Beneath the City’s Shining Facade, Discrimination and
Death in the Sewers. An Analysis of India’s Right to Life Obligations to
Eradicate the Caste-Based Practice of Hazardous Manual Sewer Clea-
ning. Supervisor: Michel Rouleau-Dick, Abo Akademi University.

— Rentroia Pacheco, Sara, Mind the Gap: Incorporating Human Rights
into the Cuwrricula of Undergraduate Business Programmees.
Supervisors: Carmen Marquez-Carrasco and Laura Garcia Martin,
University of Seville.

—  Shynn, Daniel George, When the Land No Longer Provides. Human
Rights and the Status of “Climate Refugees” in the Sahel. Supervisor:
Matjaz Nahtigal, University of Ljubljana.



The selected theses demonstrate the breadth, depth and
reach of the EMA Programme and the passion and talent of its
students. We are proud of the range of topics as well as the curios-
ity and research skills demonstrated by this year’s cohort. On be-
half of the Governing Bodies of the EMA programme, we applaud
and congratulate these graduates for their work.

Prof. Manfred Nowak
Global Campus Secretary General

Prof. Thérese Murphy
EMA Chairperson

Dr Orla Ni Cheallachain
EMA Programme Director
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Abstract

The war raging in Ukraine compels more than ever to con-
front the impasses and divergences of current migration policies.
The present study provides a philosophical perspective on the
refugee status and seeks to address the contradictions inherent
to the latter policies. By drawing upon four major refugee move-
ments, it reviews the emergency responses deployed in their wake,
exposing asylum policy inequities and differential treatment of
refugees on the basis of their situation.

Building on the work of Michel Foucault and Hannah Arendt,
the study delves into the concepts of governmentality, power, sub-
jectivity, agency, biopower and biopolitics. Through the interlac-
ing of the two authors’ perspectives, the paper will attempt to re-
veal subtle connections and suggest avenues for reflection on the
paradoxes and problems inherent in their respective theories. The
thesis comprises four parts, which successively explore the notion
of biopower and its applicability to refugees, the concept of bi-
opolitics and the influence on migration policies, Gilles Deleuze
and Félix Guattari’s enlightenments to a revisited appreciation of
biopolitics, and lastly the constructing of a political space of re-
sistance for refugees.

Through a theoretical approach and an exploration of key
concepts such as refugees, migrants, asylum, freedom and citi-
zenship, it is hoped to raise reflexive stances on current dilem-
mas among policymakers in the migration field. The study fur-
ther proposes a forward-looking approach to exploring alternative
representations of refugees, possibly aimed at shifting migratory
policies.
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Introduction

A waging war in Ukraine compels, more than ever, to con-
front the impasses and discrepancies of current migratory poli-
cies. The organising of emergency measures to cope with the in-
flux of refugees following Russia’s aggression has not merely
strained already depleted reception agencies but has drawn vocal
accusations of seeming inequity in asylum policy. On closer in-
quiry, why should an Afghan or Syrian refugee suffer from lesser
rights than those fleeing Kiev? What rationale remains for differ-
entiating those fleeing war from those fleeing hardship or various
instances of oppression?

If social sciences and lawyers are actively grappling these
questions, including within the realm of public space, where does
philosophy stand? In a not-so-distant past, Michel Foucault invit-
ed readers to review the concept of governmentality® as well as
relations between power, subjectivity and the concept of agency,
pointing at the extent power both entails and demands resistance
that simultaneously opposes and builds it.2 Honouring such an in-
vitation, the discussion could however not fail to address further
central concepts of his philosophy, notably biopower?® and biopol-
itics,* the echoes of which appear to be growing louder in the cur-
rent situation.

1 Michel Foucault, ‘Governmentality’ in Graham Burchell, Colin Gordon and Peter
Miller (eds), The Foucault Effect: Studies in Governmentality (Harvester Wheatsheaf
1991) 102.

2 Michel Foucault, The History of Sexuality, Vol. 1: An Introduction (Robert Hurley tr, 5th
edn, Vintage 1990) 94-96.

3 ibid 137.

4 Michel Foucault, The Birth of Biopolitics: Lectures at the College de France 1978-1979
(Palgrave Macmillan 2008).
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To further the discussion, and perhaps surprisingly for some,
Hannah Arendt will be drawn into dialogue with Foucault. Indeed,
an emphasis on how ties between the two are more deep-seat-
ed than their familiar intersections with key subjects — as polit-
ical power, knowledge and power relations - and how their dif-
fering philosophical and political standpoints are arguably more
reconcilable than initially appears.® Primarily, the comparison of
the two authors’ insights on modern political power and resist-
ance thereto will be emphasised. Reflections on their own critical
thinking will subsequently be offered. As such, engaging both au-
thors has the potential to reveal subtle ties between their oeuvres,
and offer clues to paradoxes inherent in their respective theories.®

The present analysis is divided into four parts. The first chap-
ter examines the concept of biopower and its applicability to refu-
gees, by investigating mechanisms and techniques of refugee body
subjugation, separate from political justifications beneath them.
The second reviews the notion of biopolitics and its substantive
coverage of migration policies, revealing how sovereign power gov-
erns migrant communities by categorising and controlling lives.
Part three will explore the contribution of Gilles Deleuze and Félix
Guattari’ to a renewed appreciation of biopolitics, supplying key-
words and insights for framing complex power dynamics in mi-
grant experience, enabling greater awareness of biopolitical mi-
gratory processes and nascent collective and subjective resistance
to the latter. Lastly, the final part aims at constructing an effective
political space of resistance for refugees, by exploring what a ‘right
to have rights’ would imply for the ever-changing subjects of pol-
itics, and citing clarifications of Arendt’s and Foucault’s theories
in such context.

The present research aims at providing reflective material
on such stakes, by suggesting a philosophical insight on today’s
refugee status. Through exploring - and perhaps by redrawing -
concepts, including legal ones, crucial to the issue: refugees, mi-
grants, citizenship, asylum, freedom, ... it will seek to ponder, by
way of theoretical approaches, the quandaries facing policy mak-

5 Jakub Franék, ‘Arendt and Foucault on Power, Resistance, and Critique’ (2014) 6(3)
Acta Politologica 294 <https://acpo.vedecke-casopisy.cz/publicFiles/00785.pdf>
accessed 21 February 2023.

6 ibid.

7 Gilles Deleuze and Félix Guattari, A Thousand Plateaus: Capitalism and Schizophrenia
(University of Minnesota Press 1987).



ers in this area. Lastly, in a forward-looking tone, it shall attempt
to explore an alternative representation of refugees, possibly
aimed at shifting migratory policies.
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1. Biopower

First coined by Foucault in his Collége de France lectures, bi-
opower refers to practices of modern nation-states and the regula-
tion of their subjects through an ‘explosion of numerous and di-
verse techniques for achieving the subjugation of bodies and the
control of populations’.? While the latter’s work termed mecha-
nisms of regulation of biological life,® the present analysis consid-
ers those mechanisms as they apply to refugees, whose topicality
warrants its relevance.

Misused interchangeably, biopower is to be distinguished
from biopolitics, which is geared towards examining the strategies
whereby biological processes are administered by executive pow-
ers — authority regimes - over processes of knowledge, power, and
subjectivation.’® In other words, while biopower will study mech-
anisms and techniques of body subjugation, biopolitics will em-
brace governmental strategies in their use of those mechanisms,
pursuant to political ends.

Of ancient Greek, the prefix bios finds definition as ‘life, that
is, not animal life but the way of life’ and further ‘a life, a biog-
raphy’.* To begin with, refugee identity and biography - embed-
ded in historical, mediatised and political context — will be ascer-
tained, thereby providing foundations to the analysis.

Secondly, the concept of power will be discussed through a
proposed complementary reading of Arendt and Foucault, whose
entwining could reveal how power impacts upon individual identi-

8 Michel Foucault, ‘Two Lectures’ in Michael Kelly (ed), Critique and Power: Recasting
the Foucault/Habermas Debate (3rd edn, MIT Press 1994) 140.

¢ Michel Foucault, The History of Sexuality, Vol. 1: An Introduction (Robert Hurley tr, 5th

edn, Vintage 1990) 137.

Foucault, ‘Two Lectures’ (n 8) 252-53.

Henry George Liddel and Robert Scott, A Greek-English Lexicon (first published 1843,

OUP 1968) 316.

1
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ties, with specific relevance for refugees. Singularly, power within
individual identity construction would allow positioning the refu-
gee both as an object and subject of power.

Ultimately, power over bios, or biopower, will seek to appre-
ciate the various mechanisms and techniques of refugee subju-
gation, primarily ignoring political rationalisations underpinning
their use.

1.1 Bios: Refugees, as the object of international
and national law

Refugees, as construed substantively, have found to be vul-
nerable to processes of categorising and determining refugee sta-
tus, whereby the label of refugee, asylum-seeker or migrant enti-
tle movers to varying rights.*? A ‘refugee’ tag holds inherent power
in defining displaced people’s prospects and entering host coun-
tries.™ Yet, if refugee determination is limited to making distinc-
tions, can it not be inferred it remains another process of exclu-
sion?

At the outset, consideration must be given to why and who
is characterised as refugee, as opposed to migrant.** While the
1951 Convention Relating to the Status of Refugees (the Refugee
Convention)® drew juridical differentiation between the two, with
the former warranting international protection, lines eroded with
evolving demands of migration management policy.*® Security
precincts prompted narrower understandings of the refugee defi-
nition, primarily by the Global North, and further inform migra-
tion policies development.'’ As such, ‘secured’ populations shift-
ed with evolving foreign and influx policies over time.*® Yet, quite

12 Shaddin Almasri, ‘Why is Syria a War but Not Afghanistan? Nationality-based Aid and
Protection in Turkey’s Syria Refugee Response’ (2023) 42(1) Refugee Survey Quarterly
33.

Roger Zetter, ‘Labelling Refugees: Forming and Transforming a Bureaucratic Identity’
(1991) 4(1) Journal of Refugee Studies 39ff.

Almasri (n 12) 38.

Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into
force 22 April 1954) 189 UNTS 137 (Refugee Convention).

Almasri (n 12) 38.

Gil Loescher, The UNHCR and World Politics: A Perilous Path (OUP 2001) 45.

Simon Goodman, Ala Sirriyeh and Simon McMahon, ‘The Evolving (Re)
categorisations of Refugees Throughout the “refugee/migrant crisis™ (2017) 27(2)
Journal of Community & Applied Social Psychology 105-14 <https://doi.org/10.1002/
casp.2302> accessed 12 March 2023.
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spontaneously, Ukrainians may receive refugee status on opening
the definition, along with recognition as ‘secured’ group, bucking
the tendency.

Subsequently, recognised and registered refugees would
be granted international protection along with social, economic
and political rights enshrined in the 1951 Refugee Convention.
However, the blue and yellow tint of news reveals how numerous
refugees seeking European Union (EU) entry encounter barriers
not seen for Ukrainians, given differing legal and administrative
frameworks.* Whilst 2015 saw references to a ‘refugee crisis’ sur-
rounding the socio-economic and political implications of enter-
ing refugees - seeking rationalisation on why those arriving could
not be adequately accommodated socioeconomically - the finan-
cial worry and fear lies today around the two-year COVID-19 legacy
and wartime economic impact from Ukraine.? As such, the said
rights under a ‘refugee’ tag are themselves susceptible to exclu-
sionary tendencies.

1.1.1 The international refugee regime and the refugee:
Historical background

Prior to the early 20th century, one’s identity as a refugee was
not an ‘enticement’ that presented itself.** Instead, refugees ap-
peared as the category was coined.?? In Europe, no appreciable
bureaucratic hurdles to migration existed between nations.?® The
need for precise categories did not accrue in conditions of unlim-
ited immigration, and no differentiation was articulated.? There-
by, how did the international refugee regime unfold and what
does it imply about the inherited regime and refugee of today?

1

©

Katharina F Gallant, ‘The “good” refugee is welcome: On the role of racism, sexism,
and victimhood when fleeing from war’ (2022) 8(3) DiscourseNet: Collaborative
Working Paper Series 2 <https://discourseanalysis.net/sites/default/files/2022-10/
Gallant_2022_DNCWPS_8-3.pdf> accessed 12 March 2023.

Peter Carstens, ,Im Schwarzwald geht die Angst um' (FAZ, 20 September 2022) <www.
faz.net/aktuell/politik/inland/unternehmen-im-schwarzwald-der-mittelstand-in-der-
krise-18328231/der-cdu-abgeordnete-thorsten-18328279.html> accessed 9 June 2023.
Randy Lippert, ‘Governing Refugees: The Relevance of Governmentality to
Understanding the International Refugee Regime’ (1999) 24(3) Alternatives: Global,
Local, Political 299.

22 ibid.

Michael Marrus, The Unwanted: European Refugees in the Twentieth Century (OUP
1985) 92.

Aristide Zolberg, Astri Suhrke and Sergio Aguayo, Escape from Violence: Conflict and
the Refugee Crisis in the Developing World (OUP 1989) 25.
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01 — International refugee regime

Around World War One (WWI), albeit quietly, an internation-
al refugee regime, and the refugee itself, came into being.?® Pre-
viously non-mandatory for movement across European nations,
passports were prescribed again in the early war.?® With people
fleeing (civil) wars, persecutions or fear arising therefrom, pass-
ports proved lacking for many, and often with no country to is-
sue them. The newly formed Union of Soviet Socialist Republics
(USSR) government’s announcement in 1921 to revoke citizenship
of overseas Russians, of whom some 800,000 refugees from the
Russian Civil War,?” prompted a meeting in February 1921 con-
vened by the International Committee of the Red Cross and the
League of Red Cross Societies.? The decision was reached to cre-
ate a High Commissioner for Refugees under the League of Na-
tions (the League).? The office facilitated resettlement of Rus-
sians lacking identity documents - and denied entry by other na-
tions — through introducing an identity document for refugees,
the ‘Nansen’.*® The use of such passport steadily widened and by
1928, 51 countries had agreed to issue and recognise the docu-
ment.*

Interestingly, prior to the League office, all refugee assis-
tance was dependent on private philanthropic action and fund-
ing.*? Subsequently, in the 1920s, refugee aid remained a private
enterprise, with the League’s refugee office merely coordinating
channelling of aid between organisations.3?

In March 1938, the Intergovernmental Committee for Refu-
gees (IGCR) was constituted, though failing in covering refugees
as a universal category: like earlier League organisations, it ad-
dressed specific groups, ie German and Austrian Jews escaping
Nazi-ruled lands.** The IGCR was, however, the first permanent
international refugee agency, and its later reorganisation scored

N
]

Lippert (n 21) 299.

Robin Cohen, The New Helots: Migrants in the International Division of Labor
(Routledge 1987) 92.

Cara Giaimo, ‘The Little-Known Passport That Protected 450,000 Refugees’ (Atlas
Obscura, 7 February 2017) <www.atlasobscura.com/articles/nansen-passport-refugees>
accessed 3 March 2023.

28 John Pope Simpson, The Refugee Problem: Report of a Survey (OUP 1939) 199.

29 Lippert (n 21) 300.

30 ibid.

31 Marrus (n 23) 94-95.

%2 Lippert (n 21) 301.

33 ibid.

34 ibid.

n
>
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the first regular public funding explicitly devoted to providing
refugee assistance.®® In 1947, the International Refugee Organi-
zation (IRO) was formed ‘as a non-permanent specialized agency
of the United Nations’.*® Its accompanying programme included
both private and public agencies.’’ The United Nations (UN) sub-
sequently endorsed the establishment of the United Nations High
Commissioner for Refugees (UNHCR) in 1951 initially as a tempo-
rary organisation.*® Its operating budget was meagre and intended
to assist ‘co-ordination of the efforts of private organizations con-
cerned with the welfare of refugees’.?® The public-private divide in
international governmental discourse carries implications for un-
derstanding today’s regime, which will be further analysed.

02 — Refugee status

Nowadays regarded as an ‘evergreen’, one might consider the
genesis of such a figure, who was once new to the genre.

When refugee organisations were established under interna-
tional programmes following WWI, the ‘refugee’ term began to
substitute for ‘exiled’ and ‘emigrated’.*° Nonetheless, the refugee’s
reality as object and identity remained ambiguous.** After World
War Two (WWII), European citizens outside their home-countries
in need of aid and resettlement were referred to as ‘displaced per-
sons’ until 1947, when the terminology came to be gradually re-
placed by ‘refugee’.*> The 1951 UN multilateral treaty, the Refu-
gee Convention, was intended to provide protection to European
persons fleeing ‘events occurring before 1 January 1951°.** There-
fore, its original figure was confined to a European refugee, and
was subsequently modified in the 1967 Protocol, rendering refu-

3

&

Lippert (n 21) 301.

Louise W Holborn, Refugees: A Problem of Our Time: The Work of the United Nations
High Commissioner for Refugees, 1951-1972 (Scarecrow 1975) 30.

Lippert (n 21) 301.

38 ibid.

3 Holborn (n 36) 101.

Lippert (n 21) 302.

ibid.

42 ibid.

4 Refugee Convention (n 15).
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gee protection universal.** Moreover, it is a narrow definition of
refugees not as people fleeing war, but as those who fear persecu-
tion if returned to their country.

By this universal definition of refugee, little room is left for
people forced to leave their country by violence and other ex-
traordinary disturbances. However, and most encouragingly for
Ukrainians, the EU expanded its ‘refugee concept’, notably with
the 2001 Temporary Protection Directive, providing support for
mass populations fleeing conflict.** Since 2004, the EU also dis-
poses of ‘subsidiary protection’ for people fleeing internal or in-
ternational situations of armed conflict, among other reasons.*¢
However, beyond the EU - as well as Latin America and Africa - no
opening for broader protection than the Refugee Convention defi-
nition remains.*’

When appraising context in which the status developed, it is
appreciable that member states - mainly Europeans - were initial-
ly addressing European refugees, predominantly of Soviet origin.*®
Receiving USSR refugees proved politically beneficial for signato-
ries in Cold War tensions where the US and its allies employed a
‘refugee angle’ to gain goodwill and malign the Soviet Union.*
They suggested people were fleeing the latter for oppressive con-
ditions, while they remained sites of freedom and democracy.*°

Refugee status later proved handy as nationalism rose across
Africa and non-western territories in 1950-60s, where earlier colo-
nial patterns prevailed.*® Western authorities deemed these new
nations morally deficient, needing support for development since

4

S

Protocol relating to the Status of Refugees (adopted 16 December 1966,, entered into
force 4 October 1967) 606 UNTS 267; Maryam Mushtaq, ‘Refugee Assemblages: The
Figure of the Refugee during the “Crisis” of Europe’ (The Georgetown Public Policy
Review, 2022) <www.gpprspringedition.com/refugee-assemblages-2022-5> accessed 10
February 2023.

Bill Frelick, ‘Ukrainians are refugees, but our laws don’t consider them such’ (The

Hill, 30 March 2022) <https://thehill.com/opinion/immigration/599879-ukrainians-

are-refugees-but-our-laws-dont-consider-them-such/> accessed 10 May 2023.

ibid.

47 ibid.

48 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving
temporary protection in the event of a mass influx of displaced persons and on
measures promoting a balance of efforts between Member States in receiving such
persons and bearing the consequences thereof [2001] O] L212/12; Phil Marfleet,
‘Migration and the Refugee Experience’ in Ray Kiely and Phil Marfleet (eds),
Globalisation and the Third World (Routledge 1998) 70.

4 ibid.

50 Lippert (n 21) 305.

5t ibid.
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10

decolonisation.*? Refugee status opened an ‘apolitical’ Western in-
tervention through UNHCR and non-governmental organisations
(NGOs) in regions where ‘political’ interference would have been
impossible.®® Again, specialised intervention could be assumed
for both the new African nations that were fled and those to which
they were directed - deemed inadequate to meet vital needs.>
Such newly decolonised space and their inhabitants could, in fact,
be recolonised, albeit in distinctly ‘apolitical’ manners.*®

As such, both with so-called Second World and the nationali-
sation of the third one, the refugee emerged as a political object in
Western discourse and part of wider objectives.*® All further con-
firmed by noticing how the relevant programmes and organisa-
tions above are products of several Western countries: the Soviet
Union and its Eastern European allies did not contribute or play a
role in these organisations.*’

An overturning of power relations occurred in the 1980s.%®
While the status remained - and is still - of international utility,
it suddenly became accessible to previously barred groups, part-
ly due to increased population mobility in non-Western coun-
tries.* Thus, law-based and knowledge-based identification agen-
das arose across the West to address the impending change.® As
will be further analysed, the formation of the international regime
and the refugee object/identity has gone hand in hand with the
production of this knowledge.

1.1.2 The refugee crisis in Europe or a Europe in crisis?
Addressing the multifaceted refugee figure
Over eight million have fled Ukraine following Russia’s mil-
itary invasion of the country in February 2022, sparking Europe’s
greatest refugee crisis since WWIL®* Several governments in Eu-
rope, previously uncompromising towards refugees arriving from
nations like Syria and Afghanistan, have now assumed distinctly
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supportive responses. Paradoxically, the appreciable solidarity tes-
tifies to Europe’s abdication of universal standards of refugee pro-
tection, not its embrace.

On the one hand, the refugee crisis is a European crisis. As
aforementioned, it is a crisis of European origin, in that the ref-
ugee is a European prototype created after WWIL,*? whose status
may be rooted in historical institutionalism, concealing hierar-
chies of protection designed to exclude ‘foreigners’, ie non-Euro-
peans.®® While the refugee — understood substantially - is evolving
in actualities, the formally defined refugee status fails to account
evolutions and is granted to those deemed fitting the restrictive
definition of international law, thus facilitating the denial of those
- among others - fleeing dangers of natural phenomena and in-
ternally displaced persons (IDPs).%* As such, the crisis per se and
its related figures contain distortions, as they rely primarily on the
formal refugee definition.

But it is also a European crisis, reflective of Europe’s failure
to conciliate universal human rights - grounded upon universal
equality — and limited access to these by spatial, political, jurisdic-
tional and financial frontiers.® Affirming specific refugee streams
to constituting a ‘crisis’ speaks louder on Europe than on refu-
gees.®® Similarly, given how international refugee organisations
are, as discussed, Western-influenced,®” it might be inferred a
‘protorefugee’ of sorts, determining despite itself the figure of to-
day’s refugee.

The incommensurability between universality and latent Eu-
ropean chauvinism was further epitomised in an EU-Turkey agree-
ment. Whereas the EU had become a destination for migratory
streams in 2015, the experience shifted its comprehensive reac-
tion to large-scale refugee influxes as well as many EU states’ po-
litical commitment to prioritising the humanitarian needs of ref-
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ugees and migrants above their own voters’ needs.®® The EU ac-
cordingly negotiated its ‘problem’ through the 2015-16 strategic
agreement with Turkey, whereby it allocated €6 billion to the lat-
ter to divert Syrian refugees from crossing into Europe.®® Howev-
er, the ‘sending back’ of asylum-seekers from the EU demanded
legal cutbacks, especially in European and international law: to
be remitted in accordance, safe destination countries ought to be
involved, whereas Turkey was listed as unsafe at the time.”® Yet,
within two months, Turkey was deemed safe enough for the agree-
ment to enter into force.”

On the other hand, the communitarian crisis also presents
an individualistic facet. By nature of international law, individual
states are obligated to fulfil their obligations in measures they de-
cide upon.”? Member states retain control over whom may enter,
alongside the entitlement to subscribe with reservations, there-
by adding to the subjective character of the refugee determina-
tion process.”® For example, Turkey maintained geographical ex-
clusions under the Refugee Convention, limiting access to refugee
status to persons of European origin.”* Non-European refugees, in
turn, are protected by different temporary regimes.” In effect, the
resulting legal distinction between protections further layered ref-
ugees’ access to various socio-economic entitlements.”®

Moreover, the Refugee Convention itself is geared around an
individualistic assessment of a persecuted individual’s refugee sta-
tus. In practice, however, and as responses to humanitarian crises,
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the UNHCR may advise the conferral of refugee status on a prima
facie basis, and states can bestow status on certain groups.’’ The
UNHCR’s International Protection Considerations, dated March
2021, consistently identify Syrians fleeing as qualifying for refu-
gee status under the Refugee Convention.”® The German example
lists ‘safe’ countries — where most applicants are presumably eco-
nomic migrants - and ‘unsafe’ countries such as Syria and Afghan-
istan - where seekers therefrom are regarded as genuine refugees.
Even so, cases remain individually assessed.” Hungary, however,
is a negative example of the practice. Since the 2015 ‘refugee cri-
sis’, the country refused reception of refugees from non-EU coun-
tries.®® As such, refugee acceptance policies have routinely been
influenced by external considerations beyond the individual ref-
ugee’s situation, including conflict geography and political con-
siderations.®* Further, whilst prima facie status may be adopted to
accommodate larger movements from high conflict situations, it
may also result in precluding smaller groups of arrivals to coun-
tries with decades of refugees hosting.??

The following points will illustrate how the variable geome-
try institutionalised within the decision-making process, both at
EU and state level, challenges the applicability of the refugee no-
tion in fundamental ways, with consequences for the rights of vul-
nerable persons.

01 — The good Ukrainians

In stark contrast to previous conflict situations, Russia’s inva-
sion of Ukraine prompted widespread support from EU countries
for those fleeing violence. Whilst the question, albeit not promi-
nent in debates, whether fleeing Ukrainians qualify as Convention
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refugees remains pending, it would appear that the latter may well
be prima facie refugees, for whom various responses sought to ac-
commodate, both in terms of alternative protections being (re)in-
troduced within the EU, and by national discourses and initiatives
within member states.

The Temporary Protection Directive, established in 2001, of-
ficially suspended the Dublin Regulation due to mass immigra-
tion of Ukrainians, a legal tool forged following the Yugoslav wars,
however not previously used.®® Accordingly, Ukrainian are offered
up to three years of temporary protection in EU countries, with no
asylum applications requirements, along with rights to residence
permits and access to education, housing and the labour market.®*
Furthermore, the EU facilitated border controls and entry condi-
tions, including the possibility of visa-free travel for 90 days in EU
countries, free public transport and free telephone calls.?® Alter-
natively, in 2004, the EU further provided ‘subsidiary protection’
for people fleeing, inter alia, ‘situations of international or inter-
nal armed conflict’,®® a definition which could include the ongo-
ing war in Ukraine.

At state level, prominent examples of deferred measures of
reception were found in countries such as Ireland, Greece, or even
Poland and Hungary - the latter two having resisted outwardly
those fleeing conflict and poverty in Middle East and Africa.?” In
effect, Poland opened its border to fleeing Ukrainians - includ-
ing undocumented - and waived its requirement for a negative
COVID-19 test or vaccination status.®® Hungary, commonly de-
scribed as Europe’s leading anti-migrant government, stated it ac-
cepted all Ukrainian citizens and legal residents.®® Despite having
lived under Soviet rule for two generations, and themselves hav-
ing experienced emigration experience in Europe, it remains that
both share minimal exposure to immigration, as mirrored by their
openly xenophobic remarks.*
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While identified as refugees, they remain different from ‘the
ones we are used to ... these people are Europeans ... intelligent,
educated people. This is not the wave of refugees we have been
used to, people whose identities we were not sure of, people with
unclear backgrounds, who might even have been terrorists’.** In-
deed, and although Ukraine is not member of the EU, the latter
was ‘well prepared’ for a ‘united’ reception of Ukrainian refugees.
Therefore, the question remains whether Ukrainians are deemed
refugees as they fit within the obsolete refugee definition given
that, as abovementioned, member states were initially concerned
with Europeans, mainly from the Soviet bloc.*® Another historical
dimension of the refugee discourse may equally be cited: Ukrain-
ian President Volodymyr Zelensky is recognised as a Jewish polit-
ical leader.?* For Germany’s political and public posturing, siding
with the Jewish victim - both the President and violated memori-
al sites - becomes instrumental in condemning its Nazi past.” Ac-
cordingly, given the post-WWII and Cold War context in which the
refugee status emerged, might one find in this generous reception
reminiscences of past approaches to refugees, or possibly histori-
cal institutionalism of refugee conception? The EU Asylum Project
has been examining the possibility of the Ukrainians qualifying
for refugee status following expiry of temporary measures, con-
cluding that ‘if a broad approach is taken on the basis of the ma-
terial currently available, there would appear to be valid reasons
for considering that many persons fleeing Ukraine meet the essen-
tial requirements of the refugee definition’.*® Such a blanket ap-
proach, however, was not previously considered for other groups.
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02 — The bad Syrians

Syrians have emerged as the ‘ideal’ refugee, possibly con-
ceived as more refugees than others or worthier of the status.?” As
such, both media and numerous policies arising from such prem-
ise, would bear witness to the latter.

In media coverage, the Syrian civil war received far more at-
tention than conflicts in Afghanistan or Iraq.® The focus on vi-
ral images, particularly of Syrian children, consolidated the mis-
apprehension whereby only Syrians are refugees, while others re-
main ‘economic’ or ‘illegal’ migrants.®®

Amongst policies, and given the refugee increase in Europe
and Syrian crisis, politicians focussed on the arrival and transit of
Syrians rather than overall refugee movements.*®°

Mention may firstly be made of Germany’s decision to sus-
pend the Dublin Regulation, thereby opening asylum to Syrian ref-
ugees in Germany, irrespective of their point of entry into the Un-
ion.'** Furthermore, the state considers Syrian citizenship as suffi-
cient grounds for determining whether an applicant is a bona fide
refugee, while respecting the individuality of each case.’*? Simi-
larly, Turkey awarded ‘temporary protection’ to Syrians systemat-
ically, without any further determination process.'®®> One may re-
call Erdogan’s speech: ‘We regard you as our brothers and sisters
... Turkey is also your homeland’*** underlining how Syrians are
considered guests deserving of asylum, largely on ethico-religious
grounds, while Afghan applicants faced difficulties in accessing
formal procedures and were illegalised.*%®

Secondly, the initial priority treatment to Syrians may be re-
flected in donor negotiations with receiving states from 2015 to
2017.%% A Regional Refugee and Resilience Plan (3RP) adopted be-
tween UN agencies and parties in Jordan, Lebanon and Turkey re-
ferred explicitly to the needs of Syrian refugees and host commu-
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nities in all three settings, reflecting the priority given to support-
ing them.'” Concurrently, such priority served to validate Syrians’
entitlement over other communities given broader acknowledge-
ment of civil war conditions driving their displacement.'®® On a
comparative basis, Syrian host states benefited from greater in-
ternational support per capita than other refugee-hosting states:
while the three largest refugee-producing countries in the world
are Syria, Venezuela and Afghanistan, the first four years of the
Syrian crisis resulted in US$1,500 per refugee, compared to, for
instance, US$125 per capita for the mass displacement of Vene-
zuelans.*®

Finally, a particular analysis of the EU-Turkey agreement on
the influx of Syrian refugees is required, considering its effects on
non-Syrian - and ‘less legitimate’ - refugees not explicitly covered
by the agreement.**° As such, the latter prompts discussion on why
Syrians are privileged by the two parties. For one, Turkey’s migra-
tion policies may have historic roots in its relationship with the
Syrian government and its aspiration to a supportive neighbour-
ing state — anticipating the overthrow of El-Assad’s regime and a
potential role in its reconstruction.*** The continuous service sup-
ply to Syrian refugees may be attributed, inter-alia, to earmarked
funds received within the EU-Turkey crisis agreement. Migration
is of relevance in EU foreign policy and opens opportunities for
transit states as Turkey.'*? For another, the EU shared special in-
terests in the displacement of Syrians, in that its attempts to im-
pose refugee reception became sites of disputed policymaking.**3
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However, if Syrians are given priority, how to justify their
‘bad’ label in the present analysis? The EU’s approach to man-
aging Syrian emigration ultimately rested upon externalisation
methods through its partnership with the Turkish government.**
The agreement between the EU and Turkey incorporates soft ex-
ternalisation features, including the improvement of Syrians’ liv-
ing conditions in Turkey, rendering border crossing into Europe
less likely than remaining within the country.’*® The agreement in-
cludes a €6 billion allocation for developing infrastructures and ca-
pacity-building for Turkish institutions.**® Within this ‘not in our
backyard’ attitude, came a type of migration diplomacy between
Turkey and the EU, where policies on migration were weighted by
potential diplomatic and political wins for both sides.'*” Alterna-
tively, ‘bad’, as opposed to ‘good’ Ukrainians, in that differentiat-
ed handling between both nationalities implies a two-tiered sys-
tem that further constrains access to resources for those most in
need. Syrian family resettlement, for example, is now threatened
by member states concentrating their reception capacity primar-
ily on Ukrainians.**® Such contrasting approaches to Syrian and
Ukrainian refugees illustrate difficulties experienced by the for-
mer who, albeit legitimate, are nonetheless subjected to unfavour-
able views assigned to any non-European refugee community, con-
sistent with historical origins of such etiquette.

03 — The ugly Afghans

The Afghan refugee movement stems from a four-decade
protracted crisis of civil war, originating with the Soviet-backed
coup d’état in 1978.**° Compared to Syrian or Venezuelan displace-
ment,*?° the widespread and jerky flow, additionally perceived as
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non-white and non-Christian by European countries, prompted
differing responses in recent years.'** Violently in most cases, at-
tempts were made to stop asylum-seekers from prolonged con-
flicts.*?? Under the EU-Turkey agreement, it resulted, inter-alia, in
their non-eligibility for relocation, which was mainly reserved for
Syrians,'? as the war was ‘continuing’ in their country.*?*

While Syrian refugees’ access to assistance and protection
has been defined by ‘mutual benefit’,'* restrictions on the defini-
tion of those eligible for protection, the imposition of obstacles in
policy and practice, and the implementation of the said EU-Tur-
key agreement, may have rewarded and reinforced contrived dis-
tinctions between Syrian and Afghan refugees, along with other
conflict zones.*?®

Firstly, and parallel to the near-automatic granting of privi-
leged protection to Syrians, ‘security concerns’ prompted narrow-
er interpretations of the refugee definition, particularly by North-
ern states,'?” notably at the expense of the present group. Indeed,
within Turkish migration policy space, Afghan beneficiaries and
applicants for international protection, though predominantly
Muslim, were traditionally conflated to security concerns, whereas
Syrians were treated as religious guests.'?® Media research in 2021
highlighted widespread use of violent terminology in news reports
about Afghans in Turkey, including ‘death’, ‘bombing’ and ‘con-
flict’.*?® Accordingly, Afghan displacement triggers may be dele-
gitimised while Syrian refugees were seen as displaced from a war
zone.®*® Moreover, the Syrian influx and subsequent political at-
tention to their predicament further influenced the reduction of
European donor support for Afghan refugees, as well as access and
processing in Europe.***
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Secondly, while some Afghans do enjoy international pro-
tection, many remain as unregistered migrant workers in Turkey,
owing to expired legal residence documents or rejected asylum
claims.”? In effect, such illegalisation translates into significant
undocumented Afghans in Turkey; predominant arrests of irreg-
ular Afghan migrants, despite Syrians being the largest group of
non-national migrants in the country; and border diversion, giv-
en widespread rejection or indefinite delay of applications.*** Such
de facto closure of registration has substantial ramifications for
the Afghan community, as access to services such as education,
healthcare and social assistance depends upon the latter.*** How-
ever, Afghans in Turkey were marginalised prior to Syria’s influx
into the country. In 2011, Hazara International raised the longer
handling of Afghan refugees’ cases and lower recognition rates
compared to other groups with the UNHCR.** Moreover, Afghan
refugees have been subjected to public claims of raids and depor-
tations by government entities in Turkish media, while accusa-
tions of deportations of Syrians, in contrast, were severely repri-
manded by Turkey’s Interior Ministry, further suggesting interna-
tional liability for treating groups differs markedly.*3¢

Finally, and importantly, the present analysis considers how
the ‘refugee’ is continually becoming and changing. The EU’s re-
sponse on Kabul’s demise to the Taliban in 2021 came lagging
behind latest events in Ukraine, and consisted of limited diver-
sionary responses and interference.*®” For EU member states, it
brought back flashbacks to the 2015 refugee crisis, stalling coor-
dinated action over Afghan refugees.'*® The EU Commissioner an-
nounced a plan to initiate a ‘regional political platform of coop-
eration with Afghanistan’s direct neighbours**® to manage the
Afghan migration crisis, in line with its asylum policy of external-
ising refugee management and aiming to lessen its international
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refugee law commitments and applicability of non-refoulement.**
However, a UNHCR field office update found increased donor in-
terest in Afghan refugees, leading to discussions with ambassa-
dors and local authorities on the latter’s situation and assistance
needs.** In addition, a member of an alliance of local NGOs raised
the possibility that aid channelling could shift towards Afghan ref-
ugees more explicitly, given the crisis of 2021.'%? As such, the Af-
ghan refugee may find itself accepted as worthy of such status,
bearing witness to the new interests in doing so.

04 - The forgotten ones: Economic, climate migrants and the
IDPs

Whilst the refugee definition is based on the Refugee Con-
vention and its subsequent 1967 amendment, the latter has failed
to acknowledge evolving causes of forced migration,*** thereby ex-
cluding vulnerable and largely non-European communities.

For one, the primary action of Convention refugees involves
border crossing to flee persecution based on race, religion, nation-
ality or political opinion.** The requirement to be ‘outside one’s
country of nationality’ is problematic, as it requires documents
- such as passports - to be presented at borders, which may be
lost or stolen in times of conflict, or which refugees may not pos-
sess.' In fact, while the number of IDPs represents the majority
of the displaced,**® the latter remain excluded from such restric-
tive refugee definition.

For another, the juridical aspect of ‘persecution’ is vague and
highly problematic as it relies on ambient subjective and objective
refugee claim determination criteria.*’ Persecution would exclude
economic and climate migrants.
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The labelling as ‘economic migrants’ - coupled with missing
knowledge of their movements’ driving motives - has served to
negate the pretence of seeking refugee status, reserved for those
fleeing war or conflict.**® In this case, refugee bodies are deemed
menaces against a fragile nation-state’s economic order.**® The
UNHCR’s report on EU media coverage observes that ‘the situa-
tion in Calais has always been characterised as an issue of “ille-
gal” or “immigration” rather than one that related in part to ref-
ugee resettlement ... apart from Syrians, all other nationals have
been classified as economic migrants’.**® Conflating terminology
- such as economic migrant with refugee — becomes important as
it identifies the level of protection expected to be available to refu-
gees and asylum-seekers under law.*** ‘Economic’ migrants would
constitute a throwaway category, whereby asylum applicants are
refugees in disguise, taking the place of the most legitimate refu-
gees, along with jobs for deserving Europeans.*®?

Refugee status is also not extended to individuals fleeing cli-
mate change and natural disasters, resulting in the poorest coun-
tries - ie developing and non-European countries — to be the fur-
thest affected and shoulder the brunt of climate change burden.***
In effect, an intergovernmental panel on climate change stated
how countries contributing largest to climate change will have the
least impact from the latter.***
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The legal confines on refugee status have translated into in-
sufficient commitment to refugees, and the convenience of these
limitations does not commit to opening the definition.*** Mean-
while, UNHCR studies indicate the vast majority of migrants
through Europe may in fact be eligible for asylum.**®

Today, presumptions and assumptions on whom to consider
a refugee are shaping policies towards the asylum eligible. Label-
ling refugees as economic or climate migrants would perhaps be a
further attempt to preclude certain nationalities, mostly non-Eu-
ropeans.

1.2 Power: Between Arendt and Foucault

Yet presented with two ominously influential, if controver-
sial, political thinkers of the 20th century,' research merging
Hannah Arendt and Michel Foucault has been rare.'*®* Where
Arendt traditionally appeared as a rightist, Aristotelian and high-
ly resistant to liberating modernity, Foucault revealed as radical,
leftist and Nietzschean post-modernist.**® But to restrict attention
on the latter is far too cursory, not least considering they, in fact,
reach similar criticisms of liberal democracies and, to some ex-
tent, modernity per se.'® Reference should also be made to their
central preoccupation with the interrelationship between con-
cepts of power, subjectivity and agency; discourse, knowledge and
truth; and a resemblance between their respective concepts of vi-
olence and domination.*¢*

Arendt and Foucault have articulated different ways of con-
ceptualising power — not least since Foucauldian power is strate-
gic, whereas Arendtian is communicative.’®> However, two pre-
liminary remarks should be drawn. For one, each conception is
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in essence rooted in the criticism of a common understanding of
power, which Foucault refers to as the legal model and Arendt as
the command-obedience model.*®® For another, albeit conceptual-
ly different, contrasting their views might prove antidotal to their
respective limitations.

Underpinning their common critique lies the equalisation of
power to rule of law and its assumption of paradigmatic power re-
lationship as a sovereign imposing its rule on its subjects.*®* Such
a comprehension of power infers for the state to be the primary
realm in which power is operable.'®® Moreover, given the model’s
assumption of power, it inclines power as restricting, repressive
and disempowering.**® Consequently, both authors initiate a pow-
er analysis by contesting the equation of power as sovereignty.*’
In pursuing their intellectual ambitions, they built on consubstan-
tial doctrines: their relational understanding of power, for exam-
ple, is a near silent equivalent of the other.*®® One should therefore
appreciate what a parallel - perhaps singularly complementary -
reading of the thinkers would reveal about the refugee, conven-
tionally limited to an object of power.

1.2.1 Power, subjectivity and agency

For the refugee, the theme of power in constructing subjec-
tivity and agency provides understanding of the refugee as an ob-
ject — but equally subject - of power. The subsequent chapters will
situate refugees in migration policies, as ‘refugee objects’ of power
(Chapter II), along with resistance possibilities derived from a ‘ref-
ugee subject’, as arising from the assemblage theory (Chapter III).

Foucault’s juridical model of power entails two main criti-
cisms: a confinement to social and political life, and a negative,
repressive and prohibitive etiquette.'®® As for the former, Foucault
urges to engage power at its extremities, where it becomes ‘capil-
lary’, through regional forms and institutions.’® Without negating
power’s existence in central ties, the peripheral relations of dom-
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ination and subjugation, equally important, would be missed by
such focus.'”* Regarding the latter, viewing power in exclusively
negative or repressive terms is hardly warranted, since, according
to Foucault: ‘What makes power hold, what makes it acceptable,
is simply the fact that it does not only weigh on us as a force that
says no, but that it goes through and produces things, that it in-
duces pleasure, forms knowledge, produces discourse’.*”? There-
fore, whilst it may have such a side, it is merely too restricting.*”®

In the latter critique lies the Foucauldian foundation of the
nexus of power, subjectivity and agency. The juridical model, sub-
servient to this curtailment of power as solely repressive, misleads
it into regarding individual subjects/agents to be wholly config-
ured, settled and unified identities subsequently entangled in
power relations external to their own formation.*’* Yet, on Fou-
cault’s view, individual subjects/agents are never fully constituted;
they are constructed in and by social relations, which are, accord-
ing to his primary critique, all permeated by power.'”® As such,
power becomes the core element in individuals’ own formation
in that they are simultaneously situated within the complex, mul-
tiple and shifting relations of power in their social field and can
assert a subject position in and through these relations.'’® Power,
for Foucault, would be conditional upon individual possibility of
subjectivity.*”’

Despite his own lack of attention to separating subjectivity
from agency - his tendency to use the terms almost interchange-
ably - it nevertheless remains how subjectivity is prerequisite to
agency; action can only be engaged in if one is capable of delibera-
tion, ie being a subject thinker.*’® Hence, should power condition
subjectivity for Foucault, it would be equally true for agency.'”®

Interpretation of Foucault thus suggests a power vision pro-
viding historical and sociocultural conditions of subjectivity’s and
agency’s possibilities in modern societies, whose evolving figure
of the refugee should be placed.
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Along with Foucault, Arendt challenges the legal model or
what she terms the ‘command-obedience’ model of power. The
latter, she contends, arose from the splitting of two interdepend-
ent facets of action - to initiate or direct (archein) and to carry out
or complete an action (prattein).’®® As it occurred, the ‘initiator’
or ‘leader’ became the ordering ruler, and ‘action’ was equated
with a mere acting or carrying out orders by his subjects, however
originally being characteristic of prattein.*®** According to Arendt,
the partition of action’s original unity into leading and obeying
amounts to a drain on politics.*®? It suggests that politics is stable
and orderly - with groups holding power over others in quiet and
consistent manners - while politics should be marked by disorder
and uncertainty as conflict, disagreement and change are funda-
mental to political dynamic developments.

In The Human Condition,'®® Arendt sought to recapture the
primitive meaning of action as a beginning of something new, one
linked to the ‘human condition’ of natality - the mere reality that
human beings are born into the world.*® Natality draws mean-
ing from the newcomer’s ability to act, yet equally, the ability to
act, to renew, is a dimension of natality’s condition.*®®* The renew-
al - called ‘action’ by Arendt - is a constituent of the agent-indi-
vidual. Action reveals - but is not - the actor: ‘In acting and speak-
ing, men show who they are, reveal actively their unique personal
identity and thus make their appearance in the human world’.*#¢
However, the actor’s identity is not uniquely performative - ie re-
lated simply to action - nor is action merely to express a pre-exist-
ing identity:

[N]o one is the author or producer of his or her own life sto-
1y ... the stories, the results of action and speech, reveal an
agent, but that agent is not an author or producer. Somebody
began it and is its subject in the twofold sense of the word,
namely its actor and sufferer, but nobody is its author.*®”
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In Arendt’s view, acting and suffering are always simulta-
neous, meaning that suffering causes action just as action caus-
es suffering. Inherently, action is unforeseeable, since it produc-
es unexpected consequences while being inflected by others.*®®
Thus, an agent has to suffer and act equally, constrained by oth-
ers’ actions - as action is inscribed in an ongoing network with
others, while constructing and sustaining it — and empowered to
act through the latter network in which they must do so.*®°

The latter reappropriation of action runs parallel to her re-
claiming of power, leading to Arendt’s second critique of the mod-
el of command-obedience power: while violence is instrumental
in nature, power is an end in itself.’* She dismisses the equating
of power with violence. Rather, one should not regard violence as
the ultimate exercise of power, but assert that wherever violence
prevails, power cannot be adequately realised.’** Power, accord-
ing to Arendt, emerges from engaging collectively towards shared
goals, and vanishes when individuals disperse.'*2 However, if pow-
er emerges from action - say, from collective action - power is like-
wise a condition of enabling action.'®® Arendt holds that power,
defined as ‘the human capacity not only to act but to act in con-
cert’,’** renders and conserves public and political realm wherein
individuals act. As Arendt puts it, ‘the political realm arises direct-
ly from common action, from the sharing of words and deeds’.**

Since identity is achieved by and within public/political
space, being formed by power, the latter would appear, for Arendt,
as a precondition for the possibility of agency.'*® Furthermore,
Arendt maintains that power ‘preserves the public domain and the
space of appearance’,**” as power is perpetually produced by act-
ing in public space, which, in turn, constructs and maintains the
latter space. Consequently, despite springing from individuals in-
teracting together, power likewise allows collective action through
providing space where actions can unfold.**® Added to which, by
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constituting public domain, power constitutes another precondi-
tion for action, given an agent’s identity may become reality solely
via public action.™® Arendt argues beyond power as a condition of
possibility for action in the human condition, as she further con-
tends power as a precondition for subjecthood proper.?® The req-
uisites for thinking subjects are solely met when public space is
established and preserved by virtue of the power arising from the
sharing of words and deeds.?®*

While diametrically opposites on the normative value of pow-
er, Arendt and Foucault agree that power - strategic for Foucault
and communicative for Arendt - stands as a condition of possi-
bility for agency and subjectivity. Each of them understands indi-
viduals in a twofold capacity, both as doers and sufferers, suffer-
ers for doing and doers only insofar as they suffer.?> Moreover,
they firmly hold to power as central to individual subjectivity and
agency formation.?*® Consequently, if the individual is construct-
ed through unequal power relations, it appears evident that power
is necessary for the individual to exist and to understand itself.?%*
How could refugees form a solidarity movement if they were nev-
er constituted as refugees in the first place? Power, therefore, may
be understood as enabling as it is constraining, for only through
power relations do capacities for action emerge.?*®

Yet, in isolation, both authors’ accounts of the relation be-
tween power and subjectivity/agency are dissatisfying. For one, as
Foucault considers power in strategic and unsafe respects - pos-
ing threats to freedom from constraining and actuating forces®’ -
explaining and analysing the binding power of social movements
is rendered impossible.?’” Power may result from a concerted, mu-
tual and consenting action, whereas Foucault stressed that pow-
er ‘is not a function of consent’ and, although it ‘may be the result
of prior or permanent consent ... it is not by nature the result of a
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consensual action’.?® Certainly, such account of power as consen-
sual is central to Arendt’s narrative. However, the difficulties in-
herent within the latter are compounded by Arendt’s assumption
of power as communicative and end in itself, hence innately posi-
tive and normative.?’ As Arendt equates power with action in this
sense, and thereby with the political realm itself, she has tended
to neglect the tactical ways in which power is exercised.?*°
Enclosed within such power relations, it shall be attempted
to explore a potential redress — along the present analysis of refu-
gee identity - rendering Foucault’s repression of power as supple-
mentary rather than detrimental to Arendt’s field of possibilities.

1.2.2 Power, knowledge and discourse

Power, as Foucault famously commented, ‘goes through and
produces things, it induces pleasure, forms knowledge, produces
discourse’.?"* As such, knowledge is not to be regarded as an in-
dependent entity, for it is always an exercise of power and power
is invariably a function of knowledge.?*? In continuous with the
preceding section, the discussed Western production of migration
knowledge may exemplify how the governance of refugees led to
their knowledge, while refugee knowledge enabled their govern-
ance.?’® Foucault’s insistency upon a tight and inextricable nexus
between power and knowledge, along with his affirmation where-
by the truthiness of any statement ever depends upon rules of a
given knowledge system in which it is made,?* suggests there are
no normative guidelines by which to weigh the relative worth of
varying configurations of power relations. In other lines, no uni-
versal criteria apply to assess how power relations differ from one
another.

Along his career, Foucault took notice of discourse phenom-
ena, chiefly how discourses shape reality in a social world and
among people, ideas and things it comprises.?** For Foucault, a
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discourse is an institutionalised manner of speaking or writing
over reality, determining what is intelligibly thinkable and saya-
ble about the world.?*¢ Discourses would not unearth fundamental
preexistent truths on human identity but generate them by means
of power/knowledge practices.?’” Moreover, Foucault strives to
elude imaginaries emphasising a visible locus of power such as
the sovereign or the government, as distinct from the individu-
al.?’® In his view, there are no discernible sites outside language
at which discursive practices are diffused or regulated.?* The lat-
ter point is central, as it indicates how control mechanisms can-
not be traced back to any social agent, as they are non-subjective.

Some cursory observations on discursive practices, along
with an appreciation of their power ties, are to be noted, while
temporarily sidelining considerations regarding disciplinary tech-
niques, biopower, governmentality, etc.??° Any institutions, poli-
cy functions and fields of research, he suggests, entail utterances
expressed in constitutions, regulations, mandates, memberships,
contracts and suchlike.?> An ensemble of statements would be
termed a discursive formation, and in turn discursive formations
produce knowledge.??? In Archaeology, Foucault states that ‘there
is no knowledge without a particular discursive practice, and any
discursive practice can be defined by the knowledge it forms’.??* In
other words, knowledge enabling a response to questions on do-
mains, such as the refugee crisis, is informed by discursive prac-
tices constituting and delimiting that domain.

Consequently, the appropriate further step is to pinpoint the
historical locus where a power mechanism has become available
to be discoursed upon and exercised, focusing on ‘the subjected
knowledges which were thus released [and] would be brought in-
to play’.?* For example, it has been discussed the political con-
text and place wherein seeking refuge in another country became

216 Routledge Sociology, ‘Power/knowledge’ (Social Theory Rewired) <www.routledgesoc.

com/profile/michel-foucaultfkey-concepts> accessed 4 June 2023.

217 jbid.

218 Neve Gordon, ‘On Visibility and Power: An Arendtian Corrective of Foucault’ (2002)
25(2) Human Studies 125, 129.

219 jbid.

220 Neve Gordon, ‘On Visibility and Power: An Arendtian Corrective of Foucault’ (2002)
25(2) Human Studies 125, 129. 27.

221 jbid.

222 jbid.

223 Foucault, ‘Afterword’ (n 208) 87.

224 Foucault, ‘Two Lectures’ (n 8) 24.



available, but it shall be further supplemented with ways in which
both private and public parties carried refugee resettlement pro-
grammes and built methods of including (and excluding) refugees
within their societies (Chapter II).

Discourse thus produces and constitutes identities and in-
terests, thereby also influencing and shaping behaviour - refugee
as subject of power.??®* Moreover, by defining bodies, spheres and
fields of research, discourse fixes boundaries, forming a system of
exclusion, ban and prohibition - refugee as object of power.??® The
preceding section on the differing consideration and discourses
of refugee groups anticipates the function the latter may assume,
according to the context, in relation to the refugee group’s iden-
tity. Such function, dependent on its use (object/subject), will lat-
er be analysed.

As previously outlined, Arendt assumes the prerequisites for
a thinking subject are found only where public space is formed
and maintained by virtue of power derived from shared words and
deeds,?*” ie discourse. Discourse is thereby central to the exercise
of power. She stresses the relevance of public deliberation, discus-
sion and dialogue as key elements in the functioning of politics
and sees discourse as a fundamental ingredient of human free-
dom and political participation.?”® However, while her views on
knowledge and truth are less developed than her ideas on power
and politics, she emphasises the importance of veracity and pro-
priety in politics and cautions on manipulation and fact-fabrica-
tion for political ends, to which reference shall be made in the lat-
er analysis of biopolitics.

Thus, discourse is of significance in subsequent biopower
analysis given the intertwined unfolding of the modern state and
modern science, giving rise to disciplinary power mechanisms
whose use by politicians for normalisation purposes is key to both
Foucauldian and Arendtian preoccupation on biopolitics.
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1.2.3 Power, violence and domination

Despite differences between Foucault and Arendt, particular-
ly in terminology, their complementarity may be enhanced upon
examining the self-attested ground of both philosophies: freedom.

Foucault asserted the exercise of power upon the subject em-
powers them to act freely: ‘The individual is in fact a power-effect,
and at the same time, and to the extent that he is a power-effect,
the individual is a relay’.??® On a parallel tone, Arendt argued that
freedom and conditionality are inextricably bound - for neither
can exist independently of the other.?*® Owing to the dichotomous
equation, agents are deemed free to act otherwise, ie they enjoy
potentiality.?** Freedom’s backbone therefore lies in the possibili-
ties of acting differently, and power rests on the latter, or more ac-
curately, is what makes potentiality possible, equally as potential-
ity is contingent on power,?*? as Foucault pointed out: ‘In power
relations there is necessarily the possibility of resistance because
if there were no possibility of resistance ... there would be no pow-
er relations at all’.?*® Power is the pledge of potentiality, even for
Arendt: ‘Freedom, as we would say today, was experienced in spon-
taneity’.?** Thus, ‘Beginning [or spontaneity] ... is the supreme ca-
pacity of man; politically, it is identical with man’s freedom’.%*®
With analogous philosophical groundings in place, it remains to
consider how violence, read through Arendt, can be folded within
a Foucauldian framework.

Whereas power is pluralistic, acting through and among in-
dividuals, violence is conversely individualistic: although it can be
used collectively, it is always a singular deployment of violence.?3¢
Arendt explains: ‘The extreme form of power is All against One,
the extreme form of violence is One against All. And this latter is
never possible without instruments’.?*” ‘Instruments of violence’
are ways by which violence is exerted and, unlike power, may be
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possessed.?®® Indeed, power is found in actions, yet not reducible
to them.?® Violence, by contrast, merely exists through acts, ‘in-
struments’, without requiring a cross-subjective component.?*°

In essence, if power is bound to potentiality, violence is pres-
ent when the latter is destroyed - or lessened - a fact echoed by
Foucault: ‘Where the determining factors saturate the whole,
there is no relationship of power; slavery is not a power relation-
ship when man is in chains’.?** The relevant division between
power and violence lies in the potencies of acting otherwise: pow-
er enables it and violence impedes it.?*> The two forces are not
concurrent, but rather correspondent and are, in Arendt’s words,
‘two sides of the same coin; they are by no means mutually exclu-
sive’.?** Arendt’s contention that violence may destroy power but
cannot generate it acquires significance once violence is seen as
preventing potentiality.?** Note, however, that Arendt is not op-
posed to violence itself.?+°

Furthermore, for violence to be exerted on a nexus of pow-
er relations, the latter must be in existence first.?*® For example,
in order for refugees to be subjected to violence, a system of pow-
er relations is required to enable such treatment. The power rela-
tion could lie between state parties or refugees and host societies.
Thus, violence is invariably experienced as an offspring of existing
power dynamics, albeit they may strive to prevent certain develop-
ments from appearing, at least in a heterodox manner.?*

Foucauldian genealogies document particular configurations
of power - in contrast to Arendt’s broad discussion of violence -
and fail to address power in general.?*® The genealogical method
was not intended for itself but aimed at supporting freedom.?*
Relationships of power are innately ‘nonegalitarian’?*° as they in-
clude an unexpected possibility of acting, so that ‘We can never be
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ensnared by power: we can always modify its grip in determinate
conditions and according to a precise strategy’.>** Yet, factors do
generally preclude such ‘creativity’. For example, whilst having the
right to declare oneself a world citizen, a passport is nonetheless
compulsory for travelling abroad.?*? Hence, where factors develop
into such stringent hegemonism, it constitutes a state of domina-
tion, which Foucault explicitly links to power:

One sometimes encounters what may be called situations or
states of domination in which the relations of power, instead
of being mobile, allowing the various participants to adopt
strategies that modify them, remain blocked, fixed ... one is
faced with what may be called a state of domination.??

Failing to delineate power from domination, Foucault’s aris-
ing deadlock affords transposing Arendt’s analysis of violence to
provide insight on domination. The latter would thus be reframed
to circumstances where violence has attained levels at which the
possibilities of acting otherwise have been reduced, insofar as the
exercise of freedom is rendered highly difficult, yet not completely
excluded.?* As such, domination would refer to the high degree of
violence which impedes spontaneity and ensures a failure of com-
peting strategies.?®

By its nature, violence should be considered relational and
strategic, as Arendt intended, but its effects - the non-sovereignty
of action - enable systems of violence to be stabilised, which cor-
responds to Foucauldian configuration of power.?®

As such, Arendt and Foucault dismiss mainstream pow-
er frames by seeing violence as an instrument to prevent groups
or individuals accessing perceived spaces of action and recogni-
tion. With refugees, for example, policies and practices condu-
cive to containment and securitisation of certain movements, as
mentioned above, are not inevitably implemented by force, but
through various sociopolitical and economic arrangements result-
ing on internalised segregation and controls over their lives. Prob-

251 Michel Foucault, Discipline and Punish: The Birth of the Prison (Vintage 1977) 123.
252 Maze (n 158) 137.

253 Foucault, ‘The Ethics of the Concern for Self’ (n 233) 283.

254 Maze (n 158) 138.

255 jbid.
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ing into the political rationalisation behind violence in the sub-
sequent chapter and investigating the historical formation of vi-
olence will be of importance: ‘{T]o see how these mechanisms of
power [or violence] have been - and continue to be - invested, col-
onized, utilized, involuted, transformed, displaced, extended, etc.,
by ever more general mechanisms and by forms of global domi-
nation’.?%’

1.3 Biopower: A power over the bios

In studying modernity, both philosophers remark how the
advent of the latter is coupled with invasive economic activities, ie
life-sustaining activities, into the public domain.?®

De facto, the modern nation-state development demands the
shaping of a fundamentally new power form or domination?®* de-
signed to control, develop and manage ‘the most precious source
of the state, its population’.?®® Both philosophers highlight the dis-
ciplinary nature of such power, aiming to carve ‘docile bodies’,?*
or in Arendt’s conception, compliant individuals behaving pre-
dictably, yet simultaneously incapable of spontaneous action.?¢?
Arendt and Foucault agree on how the new power or domination
- called biopower by Foucault and echoed in Arendt’s incredibly
similar concept of social domination - addresses individuals at
their biological existence whose primary control is life itself.?5®

1.3.1 From disciplinary ...

Unlike the earlier sovereign power, the new system of bio-
power - alternately, disciplinary power — may not be reduced to a
single-way relationship between the ordering sovereign and obey-
ing subjects.?®* Rather, it ‘emerges from interactions between
agents and ... exists only in its exercise’®® and its nature appears

257 Foucault, ‘“Two Lectures’ (n 8) 37.

258 Franék (n 157) 295.

259 jbid.

260 Dana R Villa, ‘Postmodernism and the Public Sphere’ (1992) 86(3) American Political
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relational or intersubjective.?®® Additionally, unlike sovereign pow-
er whose power operates primarily negatively, through issuing
commands and prohibitions, disciplinary power will rather oper-
ate positively or productively.?’

Disciplinary power formulates itself using ‘natural rules, or
norms’.?®® Owing to the interlaced development of both modern
state and science, the norms are issued within diverse scientif-
ic disciplines, referred by Foucault as ‘human sciences’, and im-
plemented by disciplinary institutions.?®® Refugees are amenable
to disciplinary power in various institutional contexts. Refugee
camps - often administered by international organisations such
as the UNHCR and national governments — offer an example. In
the latter, refugees may suffer from disciplinary measures such
as lockdowns, limitations on movement and access to resources.
In addition, they may be ‘disciplined’ in detention centres or dur-
ing the asylum process, where forms of control may be applied.?”°
Such institutions are likely to be geared towards compelling ad-
herence to a particular set of standards and inducing compliant
bodies - ones that can be easily managed and controlled.?”*

Arendt’s account of the ‘Rise of the social’,?’? ie modern so-
ciety’s development, may be viewed as describing the emergence
and operation of the modern form of power - in Arendt’s terms,
social domination.?”® The system is designed to regulate individ-
ual human beings, populations and, in short, the whole life pro-
cess.?’* It minimises human beings to biological existence, har-
nessing vital energy and incorporating them tighter into main-
stream work and consumption systems.?”® Along with Foucault,
she therefore stresses the indispensability of socio-behavioural
sciences (in Foucault’s terms, ‘human sciences’) to such domina-
tion.?’®
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267 ibid 296.
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Before furthering the present analysis, a terminological dip-
ping is of relevance. In attempting to cross-reference the two phi-
losophers’ concepts, it was noted of Arendt’s violence being closely
analogised to Foucault’s domination.?’”” However, (social) domina-
tion for Arendt appears to bear striking resemblance to Foucault’s
concept of biopower.?’”® And while both contend social domination
(Arendt)/biopower (Foucault) as all decentralised institutions for
disciplining populations, such demographic discipline is a form
of power over a population, ie power over the bios, whose power is,
as previously mentioned, intrinsically linked to agency and sub-
jectivity.?’® Despite the existence of paradoxes in Foucault’s con-
ceptualisation of power within the agent/sufferer relationship, the
latter remain constructive as they are, somewhat, opposing those
encountered in Arendt’s work. For Arendyt, disciplinary techniques
would be means by which the refugee is objectified, in that the so-
cial domination system of late modern society operates in a social
- as opposed to political - sphere and cannot thereby be defined
as oppression or political domination.?®® How could the ‘suffering’
refugee ‘act’ if such is tied to the potential of being undertaken or
resisted through political action, when these are non-political is-
sues in Arendt’s view? How could social domination be resisted
without social, economic and private issues becoming public and
political issues??®* Conversely, Foucault argues how the unfolding
of bio-power opens numerous opportunities for resistance, there-
by maintaining the potentiality of being a power-subject.?*? Never-
theless, his theory’s shortcoming hinges on the unresolved que-
ry as to the purpose of such resistance, ie what would its goal be?

Subsequently, disciplinary power ought to be contrasted with
normalisation, as understood by both philosophers, which under-
lies political decisions regarding what is deemed normal or abnor-
mal, and for which disciplinary techniques would be the means to
justify such ends.?® Like Foucault, Arendt underlines social dom-
ination’s normalising potential: ‘It is decisive that society ... ex-
pects from each of its members a certain type of behavior, impos-
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ing innumerable and varied rules, all of which tend to “normal-
ize” its members, to make them behave, to exclude spontaneous
action’.?®*

Finally, biopower, ie power over the bios, is equally tied to
knowledge and discourse. Foucault’s ‘human sciences’ — accept-
ed by Arendt - and otherwise understood as knowledge informed
by discursive practices - are to be applied by disciplinary institu-
tions.?® Yet again, as both philosophers warned, knowledge may
be politically manipulated and exploited for normalising popula-
tions. One recalls Foucault, for whom the truthfulness of any state-
ment is ever a function of a given system of knowledge in which it
is embedded,?*® as well as Arendt, who cautions the dangers of ma-
nipulation and fact-fabrication - especially by experts - for polit-
ical purposes.?’ Like Foucault, Arendt highlights the central role
of social or behavioural sciences — ‘human sciences’ for Foucault
- whose aim of defining what is deemed normal.?®®

1.3.2 ... to securitarian power

As a way of introducing biopolitics, it is opportune to ac-
knowledge the slide from biopower to biopolitics. To begin with,
the development of disciplinary power has not resulted in the de-
mise of earlier sovereign power model.?®® The now discernible
constitutional and legal constructs of modern democratic states
conceal the negative disciplinary coercion processes operating be-
yond the discernible.?®° Simultaneously, the latter processes allow
for visible legal and political (democratic) structures to exist.?**
Their aim is to ‘assure the cohesion of [its] social body’,?*? and
discipline individuals who may grow into accountable citizens®®:
‘The individual ... is not the opposite of power, it is ... one of its
primary effects ... [and at the same time] the vehicle’.?** Further-
more, Arendt, together with Foucault, equally highlights the de-
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centralised and non-subjective quality of domination.?*® A mod-
ern society is ruled by ‘nobody’ yet remains oppressive.??® Finally,
like Foucault, she underlines the positive and productive quality
of contemporary social domination regime, whereby it organises,
channels, multiplies and invests the collective society’s life force/
process.?%’

Against this background, Foucault established a new theoret-
ical model for power studies, understanding power as pervasive,
diffuse and capillary, and both producing and repressing.?*® Fou-
cault contended how legal and disciplinary power were both in-
herent to modern western societies, and warned how the former
came to conceal the latter.?®

While such disciplinary society is a defining feature of the
modern era, it however appears that its mechanisms have not van-
ished, as once predicted by Foucault.**® On the contrary, the ‘se-
curity’ paradigm, novel to the genre, introduced a new world or-
der: new monitoring and internalisation mechanisms for norms
on the one hand, subjection and brutal exclusion of supernumer-
aries on the other.?** The security paradigm works wonders in the
vicious normalisation circles uncovered by Foucault, creating the
very problems they are intended to address to ensure their contin-
uance.?*? In fact, to supply rationale for control and violence, the
securitarian machinery prevents disorder but also defines and, if
necessary, creates it.3>3 As noted by examination of refugee groups,
the historical understanding of security reveals how each time
frame provides a legitimate definition of what is to be feared.

As a result, the so-called ‘security model’ mobilises discipli-
nary power mechanisms perfected by new technologies, with a
strengthened sovereign power in subjecting the supernumerary.**
The latter mobilisation, and owing to its nature, is necessarily em-
bedded in a biopolitical framework, whose importance shall be
assessed.
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2. Biopolitics: From power to politics

In considering how migration policies, framed within a secu-
rity construct, are designed to direct lives and livelihoods of mi-
grating populations, the concept of ‘biopolitics’ inherent therein
warrants relevance.** First coined by Foucault in his 1970s Col-
lége de France lectures,*°® the notion has been subject to extensive
reworkings since.*” Within migration research, the study provides
practical insights into how governing powers categorises popula-
tions, distinguishes people’s lives by value and how it manifests in
governing practices and techniques.®*®

Biopolitics was powered by the introduction of modern
knowledge, primarily statistics, bringing new perspectives on the
politics of demography, public health and the environment.**® The
‘bio’ prefix marks commitments to biological, bodily and substan-
tive properties of a population, rather than individuals’ bodies,
while its pairing with ‘politics’ grounds Foucault’s broader engage-
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ment to dialogue with power, knowledge and government.**° As
Foucault argues, the ‘19th century biopolitics’ features a commit-
ment to security, read as ‘random’ government processes beyond
certainty and framed in terms of probabilities, contingencies, in-
certitude, etc.; an inward turn of power - a shift of attention to
risks in population biological processes rather than territory and
warfare; and the optimisation of life, driven by economic growth
and rising labour demands.*"* Western states have subsumed cit-
izens’ and populations’ lives among their calculations, lending to
why biopolitical theory is of interest to research on migration, bor-
ders and camps.

For her part, Arendt never used the term biopolitics. In her
views, biopolitics was a contradiction: whatever was biological was
outside politics since it was associated with necessities of life, with
labour, and therefore, confined to private realm.**? This stance,
however, whereby the biological basis of human association is
opposed and excluded from the political domain, will be pres-
ently ignored. In fact, while according to her, the domain of hu-
man affairs would consist exclusively of action and speech, which
are deemed to be political, and would exclude ‘everything that is
merely necessary or useful’,**® it would somewhat be illogical to
assume such preclusion from the political domain. Indeed, while
action, as freedom, is only possible when natural needs are sat-
isfied, there is no reason why what is necessary for political life
should be excluded from it, and besides, what is useful is unlike-
ly to be.3*4

Building on Foucault’s famous formulation whereby ‘biopol-
itics’ amounts to ‘making-live and letting-die’,*** the chapter fo-
cuses on understanding the refugee as an object - or sufferer — of
migration policies. While the first section will look at admission
practices, namely the state’s power to categorise between ‘mak-
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ing-live’, ‘letting-die’ and the means of its workings, the second
will attempt to further analyse those ‘left for dead’, both political-
ly and often biologically - or as Arendt would phrase it, ‘the scum
of the earth’.%¢

2.1 The borderlands of Foucauldian biopolitics and
governmentality: An Arendtian interpretation

In terminological parlance, biopolitics and governmental-
ity are interrelated concepts in Foucault’s theory, but not inter-
changeable. Biopolitics relates to how power is utilised to regu-
late life itself, including reproduction, health and death.?*” Gov-
ernmentality describes how the latter power operates through
technologies and rationalities of governance.?*® It refers to study-
ing how individuals and populations are governed, including the
techniques and strategies of power used to manage and regulate
them.®*

2.1.1 Biopolitics, bureaucratics and migration studies

Biopolitics of migration categorises any given population
through patterns of evaluation and governing of people’s physical
state.®2° While biopolitics, for Foucault, implies maximising lives,
its counterpart is devaluing those outside the norm, as reflected
in his to ‘make live’ and ‘let die’.*?* Biological government racism
of the 20th century is the epitome of how biopolitics privileges the
lifelines of some groups but permits mortality of others.®?> The
21st century practices of securitisation in migration policy-mak-
ing by categorising certain populations, changing the measure-
ment and governance of their biological condition, would be its
contemporary form.
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Research on migration biopolitics addresses how, in which
settings, within which knowledge and spatial arrangements, mi-
grants’ lives are evaluated unevenly, subjecting them to physical
harm, health deterioration or death.*?® Thus, the above-mentioned
categorisation of refugee groups is explained by, and reflects, a
politics of the bios - in other words, a ‘control of the biological by
the state’.?

In the present point, the contrast between ‘making-live’ - as
opposed to ‘letting-die’ - refugees will be addressed. For clarity,
Arendt’s distinction, refashioned, of de facto refugees and de jure
refugees, is of relevance. De jure refugees are those responding to
a legal definition of a refugee,*?® both by the Refugee Convention
and alternative EU mechanisms discussed. They may therefore be
subject to a ‘making-live’ policy, bearing appreciation of the dif-
ferentiated manner in which it is pursued, as earlier discussion
explored how the protection mechanism - ie international or EU
or national - influences living arrangements of these rights hold-
ers. De facto stateless persons, on the other hand, or those effec-
tively deprived of effective citizenship or political belonging irre-
spective of their legal status, comprise all forcefully displaced per-
sons, independently of the legal classification,*? ie as refugees,
asylum-seekers, forcibly displaced, undocumented, IDPs, war ref-
ugees, etc.®?’ The latter would thus correspond to those political-
ly left for dead.

Modelled on the foregoing analysis, just as the ‘forgotten’ are
not captured by any political definition - or labelling - the hin-
drance or factual foreclosure to registration of Afghans in Turkey
may equally be suggestive of whom to consider politically dead.
As for those with a refugee label, such as the Ukrainian or legiti-
mate Syrian, they are given ‘making-live’ policy through the cover-
age of various protection mechanisms. However, one cannot deny
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that Syrians seeking to enter the EU experience significant obsta-
cles compared to Ukrainians given the different legal and admin-
istrative provisions.3?®

While biopolitics is the political exercise of power to regulate
populations, which power has been described as capillary and dif-
fuse,*® the role of bureaucracy, in its articulation with biopolitics,
is to be appreciated to define the modern liberal state.*** Com-
menting on the Eichmann trial in Jerusalem, Arendt elaborated
on bureaucracy:

[I]t is important for political and social science that the es-
sence of totalitarian government, and perhaps the nature of
all bureaucracy, is to make men into functionaries and mere
cogs in the administrative machine, and thus to dehumanise
them. And one can argue long and profitably about Nobody’s
rule, which is what the political form known as bureaucracy
really is.3%

Ambivalently, bureaucracies’ assistance in developing
democratising European continental nation-states likewise dis-
closed its instrumental significance in the cancellation of liber-
al rights.**? Indeed, their immunisation from human contingen-
cies also means that ‘in a fully developed bureaucracy, there is no
longer anyone with whom one can argue, to whom one can pres-
ent grievances, on whom one can exert the pressures of power’.3
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First-line bureaucrats, however, interpret, tailor and modify
policies and regulations of all kinds, thereby acquiring a politi-
cal role,*** even though they are merely a ‘cog in the wheel’.3* As
such, politicisation of ordinary phenomena closely ties into Fou-
cault’s dispelment of the institutional neutrality assumption.3
He demonstrates how institutions often appear impartial, while
disguising an agenda used to advance specific programmes.**’ In-
stitutions, moreover, neither own, gain nor trade power, as a lib-
eral account would suggest, but reveal an interplay of forces al-
ready existing in society.>*® In effect, ethnographic studies of mi-
gration policy agents reveal that, in addition to the leeway they
possess in practice, collective dynamics tend to prevail along po-
litical lines, casting them as gatekeepers of states facing non-citi-
zens and imposing particularly restrictive interpretations of exist-
ing policies.** In addition, public authorities increasingly draw
on conditioning access to social services for migration control and
deterrence purposes, thereby reinforcing the exclusionary dynam-
ics of counter-practices towards migrant persons.*° In the present
analysis, mention may be made of the de facto closure of registra-
tion for the Afghan community, laying the foundations for access
to other services such as access to education, health care and so-
cial assistance.®*

Bureaucracy thus proves beneficial to migratory biopolitics
in its power to fracture state action and dissipate the accountabil-
ity of various professions, roles and functions®¥?: businesses, state
institutions, NGOs and health professionals perform, albeit of-
ten in diverging ways, exclusionary, utilitarian or solidarity-based
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logics.®**® For example, midwives become relevant in administer-
ing deportations of pregnant women detected by border guards
by weighing health conditions against legal detention, effective-
ly becoming a determinant decision-maker between making-live
and letting-die.*** Regarding ‘making-live’, one could mention do-
nors’ responsibility for the privileges of Syrians over Afghans, or
solidarity with Ukrainian refugees. The latter have, in effect, ben-
efited from rights to residence permits and access to education,
housing, labour market, simplified border controls and entry con-
ditions, free public transport, telephone communications, food,
clothing and medicine3*®: all advantages involving a diversity of
actors, therefore engaged in the letting-live policies. The differ-
ence in treatment between these two groups, Syrians and Ukraini-
ans, may also be exacerbated by bureaucratic decisions if those in
greater need of access to family reunification, such as Syrians, are
jeopardised by German reception capacities shifting exclusively to
Ukrainians.34¢

2.1.2 Governmentality or political calculus: Between
rationalities and technologies of life governance

Whereas biopolitics considers the regulation of life itself,
governmentality discusses governance techniques and strategies
used for the said regulation. Foucault describes ‘governmentali-
ty’ as ‘the set of institutions, procedures, analyses and reflections,
calculations and tactics that allow the exercise of this very specific,
though complex, form of power’.?” In his later writings, Foucault
pursued an analysis of the functioning of governing powers rather
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than a general theory of the state.**® The latter was considered as
an historical product, outcome, or derivative of specific governing
practices, rather than an actor.®*

Governmentality literature has traditionally employed the
concept of governmental ‘programmes’.**° It consists of projects
imagined to administrating social life which provide knowledge
of a given domain.** Within programmes, technologies are fitted
by rationalities, yet no correspondence is necessary between the
two.3*2 Rather, given technologies come to perform diverse func-
tions compared to rationalities to which they are linked.?*3

As from the beginning of the 20th century, epoch-specif-
ic technologies, rationalities and knowledge forms could be dis-
cerned, enabling and forming the international refugee regime as
evolved and inherited today.*** Refugee status may be read as a
moral-political gambit®** and are increasingly popular today. Al-
though liberal rationalities and technologies have been lauded,®*®
it hardly negates the possibility of illiberalism to also be inform-
ing and enabling the international regime. The analysis of a range
of elements, such as discursive and material, would reveal how
they coalesced to shape a historically specific estate to our present.
In turn, it could lead to ingenuity, and the construction of alterna-
tive governmental rationales, techniques and knowledge.

01 — Rationalities

Rationalities, such as liberalism, cannot be regarded mere-
ly as theories or doctrines.*” A rationality is ‘a way or system of
thinking about the nature of government — who can govern; what
governing is; who or what is governed - capable of making some
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form of that activity thinkable and practicable’**® and may there-
fore be deemed a requisite but insufficient basis for governmen-
tal practices.3®

As a preliminary remark, refugee governance, framed in the
security model, was previously covered in its diverse strata, in-
volving a variety of actors and institutions at national, commu-
nitarian and international levels. In addition to state actors and
intergovernmental organisations, and by way of Foucault’s analy-
sis of diffuse and capillary power, non-state actors such as NGOs
and private companies play a substantial role in refugee govern-
ance. Central to the latter is the determination of whose decision
the refugees’ fate is and how their inclusion or exclusion is de-
termined. Theoretically, the liberal model, emphasising individ-
ual rights and freedoms, has been the predominant paradigm for
both understanding and responding to refugee issues.**® Howev-
er, practical application of this rationality is marred by inconsist-
encies and even hidden power dynamics.

Refugee governance therefore demands analysis and ration-
alisation, including considerations of relevant policy boundaries,
suitable ambitions and policy effectiveness.

02 — The theoretical liberal rationality

Prima facie, refugee governance may be equated with the val-
ues and principles of liberal democracy, such as human rights, the
rule of law and equality before the law.** A liberal governance con-
strains political interference and assumes freedom and agency be-
yond the acceptable scope of politics.*%? It encounters civil society
subjects presumed to possess rights not to be infringed by formal
political authorities.?¢?

Indeed, liberal democracies are intended to afford refugees
protection and guarantee their humane and dignified treatment.
The Refugee Convention, providing the legal framework for pro-
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tection,®* builds on such principles®®*® and was ratified by most
liberal democracies.** As such, refugee governance may be viewed
as expressing liberal values and principles.

A liberal political rationality of admission would, however, be
at odds with liberalism itself: any liberal posture that upholds de-
nying refugees admission to a given community - be it national,
communitarian or international - must do so in ways that upholds
the foundations of liberalism®’ - inter alia, fundamental equali-
ty between refugees and stateless persons as well as a public/pri-
vate distinction.

First, securitisation - or categorisation — practices must be
assessed in terms of liberalism. One may arguably deem securiti-
sation of refugees as liberal given Michael Walzer’s argument on
the importance of preserving distinctive ‘communities of charac-
ter’ for human existence.?®® According to his perspective, distinc-
tive political communities lend significance to lives and conse-
quently demand some degree of closure to sustain oneness.*® It
implies a morally justifiable exclusion of people, including refu-
gees, to maintaining these communities of significance.®”° How-
ever, it should not be assumed that either obligations to refugees
or foreigners can be dismissed. According to Walzer, there remain
some, but at the discretion of particular communities to deter-
mine who and how many refugees to accept.®’* Therefore, refugee
securitisation could be regarded as liberal insofar as it attempts to
preserve equality while recognising the need to maintain distinc-
tive communities.

Secondly, liberal government assumes the opposition be-
tween the public and private domains. The above analysis of the
international regime consistently revealed a perceptible opposi-
tion between ‘public’ and ‘private’, ‘governmental’ and ‘non-gov-
ernmental’, or ‘political’ and ‘non-political’ authorities, organ-
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isations and technologies.®’? In successive international refugee
programmes, private international organisations, later referred
as NGOs, were devised as fulfilling tasks separated from those as-
sumed for governmental or primarily public bodies.*”®

Nonetheless, the practical application of this rationality, us-
ing both arguments, may involve inconsistencies and tensions.
For one, non-governmental - or private — organisations are a mis-
nomer, as they also ‘govern’,*”* once again acknowledging Fou-
cault’s capillarity and diffusion of power - despite his failure to
address international regimes. In effect, as previously considered
under bureaucracy, NGOs do govern, for example by supplying es-
sential services such as medical assistance, food, water and shelter
to refugees; ensuring education and training for refugees; coordi-
nating refugee camps; mediating and assisting conflict settlement
between refugee groups or the host community; etc. For another,
because of hidden issues of power and domination, as the above
discussion on the historical refugee regime has emphasised ref-
ugees’ role as tools for states — notably against enemy nations -
which will be developed subsequently.

Thus, while refugee governance is theoretically based on lib-
eral democratic values, its implementation in practice may not al-
ways conform to such.

03 — The practical neoliberal rationality

The rise of the refugee as a new category to modern statehood
and liberal ideas within its regime has lengthy standing. However,
as globalisation spread, securitisation practices arose to address
the alleged threats posed by refugees.*”* Paradoxically, such prac-
tices proved at odds with a regime which failed to accommodate
the changing nature of the refugee phenomenon:*’¢ the regime
remained rooted in the modern state and liberal ideas,*”” there-
by neglecting the demands of globalisation as well as its practices
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and challenges. Accordingly, refugee securitisation has been crit-
icised as ill-adapted to the intricacies of refugee problems and as
violating liberal principles underpinning the regime.’

Whereas with the creation of the IGCR in 1938, and later the
IRO, UNHCR and similar organisations, whereby international
refugee practice was largely based on public funding and officials
from Western nations,*® the 1980s marked a transition, reaching
across healthcare, higher education and policing.*®® While each
field has a unique course and conditions of possibility, the trans-
formation is consonant with a shift from ‘liberal’®* to a rationali-
ty variously termed ‘neo-liberal’.%8?

The so-called securitisation of refugees would therefore ex-
hibit a neoliberal rationality.®®® As such, the resulting refugee gov-
ernance and policies are configured and guided by a politico-eco-
nomic ideology, which emphasises free markets, privatisation,
deregulation and individualism.®* It further suggests that poli-
cies and practices regulating refugees, such as resettlement, asy-
lum and humanitarian assistance, are shaped by neo-liberal ide-
as and objectives, such as reduced state intervention and recourse
to private sector.®® Such rationality also implies ‘localisation’, or
the displacement of responsibility to lower levels, a new focus on
‘community’, the concept of ‘self-reliance’ and NGOs now referred
to as ‘partners’.38®

Thus, security measures are to globalisation what disci-
plines were to Foucault’s modern state.*®” The new closeness be-
tween populations and unequal communities brought by globali-
sation, however, created perceptions of ‘insecurity’, and called
for new power arrangements to governing new global space, no-
tably through permanent flow controls and modulation of identi-
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ties.*® Globalisation and neoliberal ideology also trigger the rede-
sign of state roles and functions.**° In fact, the growing power of
international bodies and increasing regionalism challenged state
sovereignty, while neoliberalism required less intervention by the
state.**® Consequently, state power is said to have turned inward
to policing territory and populations.*** Within such new world
order, a security agenda emerged: new mechanisms for control
and norm internalisation, combined with outsiders’ brutal subju-
gation and exclusion.?%

However, neoliberalism contributed to producing uncertain-
ty and insecurity, and given the dominant practices and discours-
es, individuals were led to interpret the latter as such.3*® The so-
cial disorder generated by such atmosphere and the stringent gov-
ernment security measures merely confirmed and reinforced the
translation or feeling.3** Prioritising economic and security con-
siderations over humanitarian needs thus led to further alienation
and exclusion of refugees.** It may also suggest a neoliberal gov-
ernance reinforcing and perpetuating global inequalities and the
domination of the North over the South,**® which therefore war-
rants examination within a power dynamics rationality.

04 — The power-dynamic rationality

By discarding liberalism’s fundamental assumptions, Fou-
cault suggests modifying and broadening conceptions of politi-
cians’ power and control.*’ Contrasting liberal thinking, he con-
siders subjects not to be a pre-existing entity undertaking free ac-
tions in accordance with calculus informed by its own interests.3%®
Certainly, the subject’s actions could be following a ‘rational’ de-
cision-making process, but its consent to acting in a certain way
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is not merely a manifestation of freedom of choice.?*® According
to Foucault, consent may be constructed through intricately de-
signed control devices producing norms, forming interests and
modelling behaviour.*® A dissection of ‘consent’ and of preestab-
lished self-interest implies an understanding of rationality satu-
rated with power.***

Every state - rightly or wrongly - seeks to rationalise who they
exclude from whom they elect to admit.**? The majority of states
assume no obligation to receive people who have no place to live;
and when they do welcome refugees, they regard it as an ex-gratia
policy, arising from generosity rather than moral or legal impera-
tives.“?®* Exclusion, on the other hand, is allegedly motivated by a
perceived need to protect a given community of character,** nota-
bly through security mechanisms.*%

Following the Cold War, the internal security field required
reconfiguration, and immigration emerged as the primary threat
to be addressed by security mechanisms.*°® Such reconfiguring
suggests a Deleuzian diagram:

It never functions to represent a pre-existing world, it produc-
es a new type of reality, a new model of truth. It is not the sub-
ject of history, nor does it overhang history. It makes history
by undoing previous realities and significations, constituting
so many points of emergence or creativity, unexpected con-
junctions, improbable continuums.*””

As such, connections or amalgams are established to inform
or influence more than they represent reality, ie continuums mod-
ifying perceptions.“’®

Neoliberal ideology, providing initial justification for securi-
ty measures, also builds on crisis discourse to justify austerity pol-
icies based on appointing scapegoats.*”® The UK provides a con-
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crete example of such a dynamic. Indeed, to legitimise stringent
measures, neoliberal ideology was employed to nurture resent-
ment towards economic migrants for lack of market opportuni-
ties due to their influx’s increased labour supply,*° despite some
25,000 out of 300,000 immigrants being refugees*'* — irrespective
of category. Beneath neoliberalism, the stigmatisation of foreign-
ers, as threats to market dynamics and competition, addresses
weakened national cohesion and the social tensions they suppos-
edly caused,**? thus concealing rationales governed by power dy-
namics. Refugees, faced with increased competition and violence,
are prime victims of categorising approaches - legitimate/illegit-
imate - developed by security authorities, dividing and selecting
whom they deem useful.**®* Thus, a notion of ‘selective solidarity’
towards non-nationals is intimately associated with host states’
political will and ideologies in both receiving and sending coun-
tries.**4

Earlier, the historical refugee regime addressed refugee poli-
tics and their role as tools for (blocs of) nations, to embitter, dest-
abilise or weaken enemy nations.*”® In other words, ‘Refugees
came into being as the category refugee was being invented’**¢ and
thereby exploited. From the very beginning of the regime, political
power’s primacy in the regime is apparent - refraining from rely-
ing on humanitarian sentiments - as evidenced in cases such as
the USSR or Africa’s rising nationalism.*"’

The evolving global and political migratory landscape sug-
gests how these negotiations, as well as migrants’ effectiveness as
tools, continually shift with political interests of receiving states*®
and other aforementioned actors. Migration securitisation and
surrounding North-South dynamics, provide an opportunity for
the South to lobby on Northern security interests, which was ap-
parent with the Syrian refugee influx.*® Such leverage plays an
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important role for smaller or poorer states as foreign policy vehi-
cles.*?° By proving unable to monitor or unwilling to regulate out-
flows, source states could secure ‘political, commercial, economic
or strategic concessions’ during inter-state agreements.*?*

In a Foucauldian and Arendtian discussion on refugees, the
power-dynamic rationality outlines how power relations are con-
strued and implemented between the refugee and state/other ac-
tors engaged in refugee regime. The rationality addresses how
power operates via discourses and practices of controlling and
governing refugees - in other words, a governance of refugees as
(political) objects of power. Refugee reception thereby serves as
grounds for litigious policy-making,*?> where policies are specif-
ic to refugee category or nationality, rather than building compre-
hensive humanitarian policy responses,*?® as might be expected
by the refugee subject/agent. Mention could be made of the priv-
ileged treatment of Ukrainians, reminiscent of Soviet past and of
European unity, or of Europe’s vested interests in Syrian displace-
ment, conversely to the Afghan community or the ‘forgotten’. De-
spite European approaches to promoting regional reception of ref-
ugees, the latter was not passively embraced, and emerged as con-
tentious policymaking forums, heavily dependent upon the group
in question. It cannot, however, be forgotten that this power could
be negotiated and contested by refugees themselves (Chapter III).

05 — Knowledge and technologies

Compared to state-centred research,*?* governmentality stud-
ies build on assumptions that certain knowledge and technolo-
gies underpin the rise and workability of given governmental do-
mains, and how related practices depend on knowing their ob-
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jects.*?® Amongst others, these include: grading, calculation and
evaluation techniques; standardisation of training systems; incul-
cation of habits; etc.#2¢

Whereas rationalities sought to answer the questions of what
governs, what should govern and what is governed, technologies
and knowledge aim to answer ‘how’ to address these.

06 — Normative knowledge

While biopolitics entails, for Foucault, an optimising of life,
its reverse facet lies in devaluating lives outside the norm, cap-
tured in his oft-quoted formula ‘to make’ live and ‘let’ die.*?” Like
any (bio)power, securitisation biopolitics would operate through
continuous producing of anomalies to be corrected or normal-
ised by them, thereby including cultivating suspicion of the ‘oth-
er’, negatively categorising the foreigner and employing discours-
es and practices of immigrant — even naturalised - non-assimila-
tion.*?® All given the (power of) knowledge, used to legitimate and
reinforce normalisation and social control practices exercised on
targeted populations, such as refugees.

07 — Normalisation

Securitarianism revolves within the updated Foucaultian nor-
malisation framework, producing the very issues it needs to ad-
dress to ensure its perpetuation.*?® Refugee control and security
policies would be responses to domestic populations’ concerns,
needing assurance.*° To supply rationale for control and violence,
securitisation biopolitics would prevent, define and, possibly, pro-
voke disorder.*** By historically examining security, it is illustrat-
ed how each epoch presents corresponding definitions of what is
to be feared, with a twofold strategy of reassuring populations and
creating fear as rationale for protection.**? Thus, normality would
be shaped and maintained by delineating the abnormal.**® In ef-
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fect, while differing categorisations and related political discours-
es determine disorder and what is to be feared, for which political
measures are introduced to prevent it, the same policies and prac-
tices may simultaneously foster a climate of hostility and social
disorder. For example, forced displacement policies, extensive use
of violence at borders and beyond, and unsustainable living con-
ditions in refugee camps can generate conflict, violence, and dis-
order. In addition, discriminatory and stigmatising policies may
fuel hostility and disorder in both refugee and host communities.
These measures are likely to strengthen existing stereotypes and
prejudices, and borders to become participants in the creation of
legitimate and illegitimate refugees.**

Consequently, asylum-seekers are objectified as security con-
cerns, allowing their ordering, screening and categorisation.**®
However, while securitisation historically played a role in migra-
tion policy making, the analysis highlighted how specific ‘secured’
groups change as foreign policy and influxes continue to evolve
over time. It includes questions of who is recognised as a refugee,
rather than a migrant, and why, depending on migration policy
needs and outcomes.**® Security concerns have thus fuelled nar-
rower interpretations of refugee definition, particularly by North-
ern states.*?’

From an Arendtian standpoint, and as abovementioned, nor-
malisation is a social form of domination focusing on biological
life matters, to be excluded from the political domain.**® She could
then maintain that refugees are unable to politically resist normal-
isation, confining the latter to a mere social domination.*** For
reference, Arendt’s social domination, akin to Foucault’s biopow-
er, is a form of decentralised power aimed at disciplining popula-
tions that, she argues, operates in a social - rather than political -
sphere, thereby objectifying refugees. In this respect, social domi-
nation cannot be defined as political domination or oppression.**°
Although opposed to biopolitics, deconstructing her narrow po-
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litical understanding is achievable. For one, by the Foucauldian
argument highlighting how the biological may be part of politics
and therefore the numerous resistance possibilities existing.***
For another, if action, like freedom, is only attainable by satisfying
natural needs, it follows that everything necessary for political life
should not be excluded, nor should anything useful be.**? Thus,
in interpreting Arendt’s account of political action to include the
normalisation/securitisation of refugees, one must abandon the
conceptual distinction between political and social, even if gen-
erally taken as core to political action.**®* Such interpretation will
subsequently enable her argumentation on political manipulation
of facts and knowledge for normalisation purposes — an argument
that would remain impossible if normalisation had remained so-
cial.

The question arises as to whether such securitisation equates
to a violence (Arendt)/domination (Foucault) exerted on refugees,
the effect of which is, as previously written, the prevention of the
exercise of power by its subjects.*** It seems clear, however, how
securitisation processes of refugees occur in spite of them, which
may denote violence. Nevertheless, Foucault is relatively optimis-
tic about the possibilities of resistance,**® including for refugees.

08 — Knowledge

As Foucault notes, ‘Power and knowledge directly imply one
another ... there is no power relation without the correlative con-
stitution of a field of knowledge, nor any knowledge that does not
presuppose and constitute at the same time power relations’.*¢
Considerable research on refugees emerged after WWI,**’ yet most
knowledge prior to the 1960s remained bound to operations of in-
ternational refugee cooperation in one way or another.*® Howev-

441 Jakub Franék, ‘Arendt and Foucault on Power, Resistance, and Critique’ (2014) 6(3)
Acta Politologica 299 <https://acpo.vedecke-casopisy.cz/publicFiles/00785.pdf>
accessed 21 February 2023.

442 Finlayson (n 314) 118-19.

443 Fran¢k (n 438) 299

444 Jacob Maze, ‘Towards an Analytic of Violence: Foucault, Arendt & Power’ (2018) 25
Foucault Studies 138 <https://doi.org/10.22439/fs.v0i25.5577> accessed 10 February
2023.

445 Michel Foucault, The History of Sexuality, Vol. 1: An Introduction (Robert Hurley tr, 5th
edn, Vintage 1990) 95.

446 Michel Foucault, Discipline and Punish: The Birth of the Prison (Vintage 1977) 27.

447 Lippert (n 318) 314.

448 Liisa H Malkki, ‘Refugees and Exile: From “Refugee Studies” to the National Order of
Things’ (1995) 24 Annual Review of Anthropology 495, 506.



er, in recognising how non-Western countries could regularly pro-
duce migratory crises, refugee movements were deemed non-atyp-
ical and needing to be secured.**® Since then, from 1960 onwards,
formal knowledge production on refugees expanded from interna-
tional aid and development supply by UNHCR and NGOs outwith
control of particular nations, to include settlement and determi-
nation of refugees within host nations.**° Both international ref-
ugee policies and practices, and refugees themselves, continued
to be objects of knowledge,** or, as a Foucauldian interpretation
suggests, objects of power.

Paralleling the transition from liberal to neo-liberal rational-
ity previously described, and security practices associated there-
with, the shift also closely coincided with the emergence of a new
priority in refugee studies: early warning.**> Whereas initial at-
tempts to construct international early warning systems for refu-
gee movements dated back to early 1980s, it was upon the demise
of Cold War agreements and the onset of neoliberal rationality,
when prospects were raised for furthering the system by the UN,
NGOs and Western states.*** Such developments also informed na-
tional and international refugee regimes.*** As such, early warn-
ing refers to coordinating information on potential refugee situa-
tions, aiming to identify high-risk settings through databases and
use of Internet.**®

Refugee research agendas contemplate the question ‘Who
is a refugee?’ — as opposed to who is not or ought not to be - by
facilitating documentation centres for monitoring non-West-
ern areas and providing comprehensive data about them.*® The
above-mentioned responsive, practical and ‘apolitical’ NGOs,
seemingly suitable for refugee aid provision and, latterly, commu-
nity development, would shoulder effective monitoring and warn-
ing of prospective refugee crises — leading to risk identification,
management and, if necessary, strategic military intervention to
resolve refugee crises**’” - still warranted under neoliberalism. In
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essence, identifying and managing risks within international ref-
ugee regimes ought to be conducted primarily by private, rath-
er than public, organisations and agents.**® As Professor Randy
Lippert argues, refugee studies’ shift towards early warning sys-
tems has, in convoluted ways, closely accompanied the gradual
rise of a so-called ‘neoliberal rationality’.**® ‘So-called’ as it is nei-
ther another incremental (neo) advance in addressing world’s bur-
geoning refugee crises, nor a mere component of broad ‘neoliber-
al’ ideology.*®® On the contrary, refugee studies and their new em-
phasis on early warning ought to be aligned with the shift towards
identifying and managing regions/populations likely to remain-
ing illiberal - considered unsecured - and comprehended, there-
fore, as intellectual power devices for governments rendering the
world intelligible.*¢* For instance, critics emphasise shortcomings
in early warning systems for humanitarian crises, whereby relief
agencies and governments prioritise their ‘soft interests’¢? - such
as security concerns and risk management - over addressing driv-
ing causes of forced displacement.*®®* Such government power and
refugee studies invoke Foucault’s ‘power-knowledge’ node, recall-
ing a power-dynamic rationality, where no cause and effect could
be disentangled.*®* In each case, one limits the other and makes
the other possible.*®® In effect, refugee bodies are thereby used to
identify refugees, and determine who qualifies as legitimate ones.

It will be necessary to analyse the production and negation
of knowledge and discourse distinctively, despite both being per-
formative.

For one, knowledge and discourse produced legitimate re-
strictive migration policies regarding given groups and dis-
seminate fear, thus increasing public feelings of insecurity and
strengthening or stirring anxieties among populations seeking
greater security measures.*®® The discourses of crisis and excep-
tionalism surrounding refugees can illustrate contrasting practi-
cal cases.
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For example, in Turkish media discourse, Afghans were of-
ten equated with security and terrorism concerns, while Syrians
were regarded as religious guests.*®’ Research - previously men-
tioned - revealed prevalent violent terminologies in Turkish re-
porting on Afghans, heightening stigmatisations.*® Additionally,
Turkish media merely cited raids and expulsions targeting Afghan
refugees, while deportation accusations of Syrians were met with
harsh reprobation by the country’s Interior Ministry, underlining
differing treatment between groups.*®® Conversely, Ukrainians
now viewed as legitimate refugees, do not elicit similar discours-
es on terrorist suspicions, given they are deemed ‘intelligent and
educated’ Europeans.*’° This differentiated treatment of Ukraini-
ans emphasises how crisis discourses shifts depending on the ref-
ugees’ perceptions of origin, influencing their legitimacy and sta-
tus. Differently, resorting to ‘economic migrant’ labelling, paired
with insufficient knowledge regarding root causes of their dis-
placement, served to deny refugee status, reserved for those flee-
ing war or conflict.’* Conflating terms - as economic migrant and
refugee - is significant as it dictates legal protection granted to ref-
ugees and asylum-seekers.*’?

As such, crisis and exceptionality discourses around refu-
gees*”® may serve to both illegitimise refugees - eg Afghans, IDPs
and economic or climate migrants — and demonstrate legitimacy
of their status - eg Ukrainians or Syrians in Turkey. Broader, po-
litical and media discourses often borrow colonialist tones to de-
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scribe refugees and compare them to disasters such as ‘storms’,
‘floods’ or ‘human waves’, thereby emphasising their overall per-
ception as a burden.*’*

If bureaucracy was previously analysed as the materiality -
or capillarity - of securitarian biopolitics, discourses of crisis and
exceptionality equally constitute discursive vehicles justifying
bureaucratic decisions - or governance.*”* Since early 1990s, EU
border regions feature as continuously in crisis,*’® spreading ‘so-
cio-political’ borders across these spaces, extending to all social
life aspects.*’”” For example, the health sector or police migration
control - strategic to biopolitical government of populations - are
exposed to such exclusionary political incursions towards non-cit-
izens.*’® The ‘migratory invasion’ narrative is pervasive, rationalis-
ing various field-specific restrictions on mobility.’° By purporting
as exceptional and in crisis, humanitarian bureaucratic arrange-
ments illustrate a liberal government paradox*° of deliberately al-
lowing non-citizens to ‘die’, while claiming humanitarian action.
Thus, they expose how the liberal state endorses many illiberal ex-
ceptions.

For another, the negation of knowledge and discourse is al-
so performative. By absence of knowledge, reference may be made
to aforementioned lack of information about economic migrants’
driving forces as grounds for their illegitimacy.** Likewise, the
EU-Turkey agreement fails to reference other refugee groups than
Syrians, except a misleading note within the introducing clause
stressing the imposition of visas on ‘Syrians and other national-
ities’.**2 The conscious omission could also be identified within
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civil society organisations and international NGOs, where it is sug-
gested that Afghan communities are likely to be insufficiently con-
sidered in NGO programmes, given poor knowledge of their specif-
ic needs.*®* It further mirrors donors’ attitudes towards non-Syrian
refugees. For example, although the EU’s Facility for Refugees in
Turkey has been extended to other groups, evaluations of the lat-
ter fund largely focus on Syrians’ needs.“** More broadly, the UN-
HCR’s intersectoral panel reported only 51 out of 105 implement-
ing partners as being involved with or having identified non-Syr-
ian refugee needs.® As regards the lack of discourse, reference
shall be made to media coverage, spotlighting selected conflicts
above others.*®® For example, Syria’s civil war was widely covered
compared to the Afghan conflict.**” Emphasis on Syrian children
and its viral nature, along a failure to cover other conflicts, served
the common misconception of refugees as — although not limit-
ed to - Syrians and others as ‘economic migrants’ or ‘illegals’.*%
Similarly, migrant deaths in the Indian Ocean remain largely un-
covered by non-local media, and absent from European political
discourse, despite knowledge of the dangerous nature and fre-
quent shipwrecks of these seas.*®® Besides, the lack of systemat-
ic reporting and public information hinders estimates of drown-
ing deaths.*%°

Arendt’s argumentation regarding the standing and power
vested in intellectuals in government matters, viewed in a normal-
ising interpretation, and both in terms of knowledge production
and manipulation, should therefore be appreciated. On the first,
she emphasised how outside government consultants develop log-
ically convincing hypotheses of future events.*** It may be consist-
ent, among other things, with early warning developments as its
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related claims - just like Arendt states — invariably commence with
a hypothesis.**2 They state possible outcomes from given events,
and subsequently debate or reject other possibilities.**® Precisely,
speculative possibility of a risky situation is conveniently translat-
ed into finding these results to be facts.** The danger of intellec-
tuals in politics lies in their becoming so engrossed with the pow-
er of their arguments they lose sight of the concreteness of situa-
tions.*® Considering the second point, reference may be drawn to
‘problem-solvers’, which she mentions in her essay ‘Lying in poli-
tics’.*%¢ She affirms they are ‘not just intelligent, but prided them-
selves on being “rational”, and they were ... above “sentimentali-
ty” and in love with “theory”’.*®” Acquainted with theorising and
handling of facts into logical argumentation, they proved likely to
massage any facts into suiting their theories.*® ‘Problem-solvers’
strive to convert factual contingency into logical coherence, craft-
ing a quasi-scientific legal narrative, whereas politics differs from
science’s natural world.**° As a result, temptation to adapt facts to
reality may lead to self-deception.®® The same ability to massage
facts could be traced to the discussed power-dynamic political ra-
tionality, where refugee categories, knowledge and security prac-
tices conform to states’ political interests at a given time.
Formation of the international regime and the refugee ob-
ject-identity is intricately linked to knowledge production. Over
time, refugee governance assumed responsibility for knowledge
construction about refugees, while this knowledge, in turn, facil-
itated their governance.*** As such, the international refugee re-
gime, developed and coordinated by bodies such as the UNHCR
and assisted by NGOs, played significant role in refugee aid and
development, thereby contributing to producing detailed knowl-
edge of refugee realities. In addition, research centres on resettle-
ment and refugee status determination within nations, including
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the early warning system outlined, further exemplifies how refu-
gee governance adapted to include monitoring and crisis progno-
sis systems.

Intimately connected to political rationalities, knowledge
production is therefore not immune to a ‘power-dynamic’ ration-
ality. Discourses, theories and paradigms influence how refugees
are understood and treated. Differing perspectives in literature,
government policies and media may form representations of ref-
ugees and influence the decisions and categorisations taken to-
wards them.

09 — Technologies

International refugee government practices and refugee ob-
ject/identity emerged in the 20th century by invention of technol-
ogies.’? Adapted from other fields and refined through initiatives
of the League, IRO, UNHCR and private volunteering internation-
al organisations like The Red Cross, technologies were employed
to serve diverse communities and locations.**® Two of these tech-
nologies are the refugee camp and the refugee passport, both said
to complement the liberal rationality referred above.

10 — Passports

Upon its emergence, a passport offered unique storage fea-
tures of the citizen’s specific information, intended to yield secu-
rity over individuals, as to who were nationals and thereby titled
to rights and benefits.*** Such security grew in importance in the
period following WWIL.5% Under a passport regime, the ‘object’
of citizenship is rendered substantially controllable and manage-
able, both by governments and citizens themselves, as the latter
could henceforth conceive of and govern their lives as ‘nationals’,
ie individuals responsible for a particular nationality.*

In the immediate aftermath of WWI, ‘refugees were non-per-
sons. They usually did not have a valid legal identity document’.>"’
Holding a passport was not merely a matter of official recogni-
tion, but also deemed the primary document confirming an in-
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dividual’s existence as a person with juridical status.>*® National
passport requirements proved to be technically challenging and,
coupled therewith an adjustment by Fridtjof Nansen, prompted
a novel passport type, promising a solution.*®® Originally created
for Russian refugees, the Nansen passport ‘adjusted’ the national
passport and permitted its owner to travel from nation to nation
for work, or to join dispersed relatives.*'° Nevertheless, the latter
was no substitute for national passports, as no right to return to
the issuing nation was granted without a special provision to that
effect.5**

However trivial the technology may seem; one cannot con-
ceive the 20th century’s refugee management in its absence.'?
As with statistics and knowledge, national passports appeared as
tools to build the contemporary national citizen, objects of pol-
itics. It is noteworthy to embed the passport in the power argu-
ment, which discussed how refugees came to be both agents and
sufferers. According to Foucault, such hypothesis would prevent
power control, in that its dominance could be adjusted under spe-
cific conditions and strategies.>*® Any refugee, striving to ‘act’, may
be tempted to declare themselves as citizens of the global world.
Yet factors could prevent such action, of which national passport
requirements for travel abroad would constitute one.*** The pass-
port, inscribed in refugee governance, could thus be seen as a tool,
or technology, limiting the potentiality of the refugee to act. In
fact, while they may have initially appeared as identification and
documenting instruments - conforming with liberal concepts as
individual rights, citizenship or the rule of law - their usage in ref-
ugee affairs appears at odds with the latter.
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11 — Refugee camps

While refugee camps received scholarly consideration, they
seldom arose as disciplinary mechanisms.?** As it happens, ref-
ugee camps did not exist in Europe before the modern era, and
their mainstreaming began during WWIL.5

Inhabitants of refugee camps are presumed lacking liberal
civility and ability of choice.**” Properly conducted camps would
conform them to such citizenry standards.**® They provided tem-
porary pens for initially sorting inhabitants and, thereafter, ena-
bling camp authorities to evaluate behaviour for conformity and
deviance®®® - depending on the categorisation of those who fell in-
to either category, considering the temporally specific power dy-
namics. At the outset, refugee camps required discipline for main-
taining order and security, including military exercises, training,
and vocational rehabilitation programmes.®?° These arrangements
allowed - and still do - the assessment of suitable ‘objects’ for re-
settlement and those in need of further training.>**

However, refugee camps also underwent the shift from dis-
ciplinary to securitisation rationality: if those who find refuge in
camps hope to be resettled, such hope is contingent on their ob-
jectification as ‘secure’ groups, thereby enabling formal asylum
applications. Meanwhile, attempts to leave the camps may result
in their detention as illegal immigrants in closed detention cen-
tres,*?? intended to remain for the time necessary to organise their
forced return. Thus, camps became less a place of discipline for
rehabilitation, but rather a limbo made permanent, unless securi-
tisation measures and policies decided otherwise. For example, re-
surgent interest in the Afghan group in 2021, where 12% of those
who left for Turkey were relocated compared to less than 2% in
2018, suggests how the latter practices were adapted to novel po-
litical interests.*® As such, whereas disciplinary ‘pens’ aimed to
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integrate and train masses, current detention centres and camps
target foreigners who are to be maintained in permanent places
of residence or sent back, but in no way integrated.*?* They mate-
rialise the security regime, providing a revealing manifestation of
power issues related to ‘object’/’suffering’ refugees.

In the 1980s, protracted experience of free food, water and
medical aid in a refugee camp emerged as a dependency and risk
factor, as such exposure was assumed to reinforce less acceptable
behaviours.>?® It was reasoned the longer people lived in refugee
camps, the harder it ‘proved’ for them to adapt to their environ-
ment and settle in host countries®®® - compounding likelihoods
of transitions toward criminal activity.?’” It could, in other words,
trigger and consolidate prejudices used to justify measures of con-
trol and violence above-mentioned. However, this dependency is
compounded through existing rules and regulations placed on ref-
ugees and asylum-seekers.*?® For example, asylum-seekers are not
entitled to employment in most countries without receiving ref-
ugee status, which could require years.*?° It may also be recalled
the impediments to Afghan legalisation in Turkey,** or how Cal-
ais’ situation was categorised as an ‘illegality’ or ‘immigration’
question, as opposed to a ‘resettlement’ affair of nationals clas-
sified as economic migrants, with the evident exception of Syri-
an refugees.®®* As such, refugees are further circumscribed with-
in camps, risking detention as illegal immigrants should they at-
tempt to leave.

Lastly, camps equally provide sources of knowledge®* - al-
ways to be appreciated within broader power-dynamics and their
exercise of power. In fact, states demand statistics from humani-
tarian organisations, such as the UNHCR, since compiling infor-
mation to produce official statistics on refugee numbers is a req-
uisite for fundraising.>*® However, as discussed, statistics are of-
ten unreliable due to manipulability, doubly so when considering
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how most refugees do not live in camps or other facilities.>** Ref-
ugee counting is also highly politicised. For example, countries
with stable diplomatic alliances are likely to lower their refugee
numbers.**® As such, refugee camps exemplify Arendt’s argumen-
tation on knowledge production and manipulation.

Refugee camps appear equally as a technology objectifying
them to power-dynamics and greatly reducing any potential to act
otherwise. Such technology, however, departs substantially from
the liberal imaginary, focused on humanitarian aid and protec-
tion, wherein subjects should be self-existent agents whose deci-
sions are determined freely by their own interests.5%

2.2 Humanitarian bureaucracy:
A political invention contrary to politics itself

As the preceding section addressed admission practices, it
only covered a subset of the refugee population - ie those deemed
as such and eligible for resettlement. However, admission to West-
ern states may not be available for the majority under the existing
international framework.**” Only one-fifth of stateless individu-
als are eligible for resettlement when meeting UN refugee criteria;
amongst whom less than 1% are resettled.>*® Rather, they remain
disconnected and reliant on international assistance.>*

Much scholarly work has emerged in recent years addressing
concerns regarding the ‘refugee regime’, specifically how inter-
national humanitarian organisations and national state policies
manage stateless populations, said to be ‘at best morally problem-
atic, and at worst manifests a unique form of control and domina-
tion’.5* Therefore, consideration must be taken to any harm suf-
fered by stateless people beyond political communities and under
humanitarian control.
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Attention will be given to those ‘left for dead’ in Foucault’s ac-
count, echoed in Arendt’s notion of de facto stateless, ie all those
forcibly displaced and devoid of any form of effective citizenship
or political belonging, regardless of their legal classification as
refugees, asylum-seekers, forcibly displaced, undocumented, in-
ternally displaced, war refugees, etc.>** According to her, those in
such situations are fundamentally rightless; they do not ‘belong to
any internationally recognizable community’**? and thus come to
depend on humanitarian aid - or bureaucracy - for their survival.

2.2.1 A political invention: Foucauldian biopolitics
of ‘letting-die’ or Thanatopolitics

While Foucault asserted that ‘once the state functions in the
mode of biopower [hence, biopolitics], racism alone can justify the
murderous function of the state’,>*® it would appear that, rather
than an effect of biopolitical governance, racism, herein under-
stood as political exclusion, pertains to the rise and deployment
of biopolitics as a governance model.>** Indeed, Foucault failed to
appreciate the constituent function of prior racism/political exclu-
sions in the making of modernity and biopower itself, along with
that of excluded and marginalised people to defining the ‘human’,
which definition is ontologically necessary to biopower’s function-
ing.**® In marginalising and devaluing specific ‘others’, biopower
consolidated its authoritative domination. Put differently, the es-
tablishment and perpetuation of biopolitical control systems en-
tailed the prior constructing of social hierarchies and dehumanis-
ing of certain groups, together with their unequal treatment. The
‘other’ takes centre stage in determining humankind’s boundaries
and thereby those included or excluded from the biopolitical ap-
paratus’s benefits and protections. The process of exclusion is not
a ‘post-effect’, but rather (pre-)constitutive of biopolitical govern-
ance. Thus, the role of the ‘other’ in ontologically anchoring the
‘human’ concept within biopower is central to understand under-
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lying power, control and exclusion in refugee contexts, as well as
appreciating how biopolitical systems operate to perpetuate ine-
qualities.

The term ‘humanitarian bureaucracy’®*® - entailing relation
to this ‘other’ excluded - will therefore be applied rather than ‘bi-
opolitical bureaucracy’, given its failure to address hierarchical
power relations governing who benefits from livelihood policies
of those excluded, with ranging consequences from political to
physical marginalisation.** In fact, while biopolitical logic is un-
deniably identifiable within humanitarian bureaucratic govern-
ance, such logic is ontologically marked by political exclusion, not
sufficiently emphasised in dominant biopolitical conceptions.>*®
The ‘other’ presently would refer to the stateless refugee, a figure
who cannot be ‘contained within the nation-state because of anx-
ieties over ‘national security’, and is therefore relegated to a new
space’,** inside state borders, yet outside of liberal ones.>*°

Humanitarian bureaucracy exposes the power of bureaucrat-
ic acts, endorsed by professionals, to neuter accountability, and
represents the ambivalence of a power originating from biopoli-
tics®* but producing thanatopolitics - the ‘letting-die’ of Foucauld-
ian formulas®*? - through exclusionary processes. Communities
of ‘others’ risk exclusion from life-sustaining politics and, conse-
quently, being left to die.>*® It further echoes Arendt’s character-
isation of bureaucracy as the rule of ‘No One’, meaning ‘there is
no one left to answer for what is done’.%** In other words, since
there is no longer anyone ‘to whom one can present grievances, on
whom one can exert the pressures of power’,>*® all power is with-
drawn from power - taken as the refugees’ potentiality to act, rath-
er than being mere humanitarian aid objects - whose withdrawal
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is detrimental, if not lethal, to their freedom. As such, a Foucauld-
ian domination - or high degrees of Arendtian violence - could be
argued, given the hindered spontaneity and potentiality.
However, ‘humanitarian bureaucracy’ suggests how modern
bureaucracies cannot dispense from biopolitics humanitarianism
but provide their own rationales for modelling biopolitical govern-
ance modus operandi,**® thereby opening discussion to consider
humanitarian aid’s and intervention’s role in enforcing and rein-
forcing distinctions between refugees. Mention may be made of
various studies of health professionals and administrative agents,
engaged in repressive border management, with consequences for
healthcare access and irregularisation policies,*’ constituting a
biopolitical surface for a fundamentally thanatopolitical migration
policy. In addition, humanitarian aid allocation by donors them-
selves inhibits impartiality and non-discrimination by nationali-
ty, thus further reflecting biopolitics, as discussed for humanitari-
an actors in Turkey.**® Bureaucratic fragmentation, or the ‘Rule of
Nobody’ to quote Arendt, nullifies decision-making and, thereby,
accountability.®®® As such, ethical codes of qualified humanitari-
an personnel seem weakened or even nullified by this bureaucrat-
ic fragmentation of roles. Thus, while humanitarian entities ap-
pear apolitical and impartial, they are so much created by/derived
from biopolitics and maintain a cloaked loyalty to the authorities
they are expected to be fighting.**° These dynamics underscore the
need for a thorough review of humanitarian bureaucracies, and a
reconsideration of biopolitical logics underpinning them.

2.2.2 Apolitical confinement: Ontological and political
deprivation of statelessness
The present part refers to Arendt’s analysis whereby the onto-
logical deprivation - of influence on a political level - of stateless-
ness is composed of three components: identity loss; expulsion
from common humanity and inability to speak and act meaning-
fully; and their loss of agency.>®*
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To begin with, Arendt recorded how statelessness alters a
person’s identity. The latter process entails two dimensions: it di-
vests one’s old identity and substitutes a new one.** In fact, rath-
er than being political subjects, they become mere beings and hu-
manitarian objects, or agencies to be treated and protected, as op-
posed to individuals with unique identities or political subjects
whose existence counts.*®® Such ontological deprivation is solid-
ified in political architecture, ensuring humanitarian aid is only
available upon such transformation.>

The second component pertains to exclusion from the com-
mon world, which likewise carries political dimensions.**® Refu-
gee camps, for example, rarely register on maps, while they might
have existed for decades or more.®® The stateless are economical-
ly outsiders to the common world, given their ineligibility to par-
ticipate in global economics, save as passive recipients of global
charity, upon which their minimal biological existence depends
altogether.*®” Additionally, they remain socially and politically ex-
cluded from the common world, since they lack social integration
and political rights or action in the states where they reside.**® For
Arendt, such exclusion falls under ontological deprivation as it
causes an individual to lose their place in a common public space
from which action, speech, and thus identity become meaning-
ful - in other words, the very foundations upon which one could
meaningfully engage in politics.>*

Finally, statelessness diminishes a person’s capacity to speak
and act in a meaningful way.*’° In this sense, stateless persons’ po-
litical agency is diminished, understood as their capacity to ‘act’
in an Arendtian sense - the freedom to act with others and have
their actions and speech recognised as meaningful.*’* Such capac-
ity should not be understood as a subjective state or inner disposi-
tion, but a human experience, achieved primarily through politi-
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cal action, where a person reveals their uniqueness with others.’?
Indeed, while freedom would be ‘the reason why men live togeth-
er in a political organization’,*”® freedom is intersubjective, entail-
ing the presence and recognition of others within a shared public
domain.*”* While without ‘a politically guaranteed public domain,
freedom does not have the global space to make its appearance’,*’®
it seems easy to appreciate the harm suffered by refugees, espe-
cially those dependent on humanitarian aid. Indeed, decommuni-
tarised, they would be deprived of the reliability and sustainabili-
ty of a politically guaranteed space where their actions and words
could be seen and understood.*’® Though far from condemning
refugee political action to impossibility, such action would never-
theless be limited as it would lack the very conditions that make it
consistently meaningful.*”’

2.2.3 Apostasy of political rights: Arendtian ‘right to have

rights’ amidst realities of humanitarian recognition

The present point examines how humanitarian aid contrib-
utes to political rights apostasy, and how Arendt’s famous distinc-
tion between biological and political is no longer sustainable, giv-
en the complementarity - if not uniqueness - of the two in access-
ing political rights.

As demonstrated, political rights of stateless refugees are
rendered elusive, as ontological and political deprivation affect-
ing their (in)access is solidified by humanitarian aid. In effect, the
latter depends on and reinforces their loss of identity; their expul-
sion from common humanity and inability to speak and act mean-
ingfully; and their loss of agency.*”® Political rights as such are not
unattainable, but nonetheless limited as such deprivation hinders
the very conditions that make them exercisable.

Yet, in The Human Condition,>”® Arendt appears inadvertent-
ly to illustrate how the biological is inevitably a matter for the po-
litical. According to her, labour, with its link to the biological -
the latter referring to the ‘ever-recurring cyclical movement of na-
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ture’ — includes ‘all those human activities which arise from the
necessity of coping with it’.*®° Arendt implies that labour is an ac-
tivity necessary to maintaining life, involving any activity aimed at
sustaining or reproducing life.*®* Thus, industrial activities, large-
scale agriculture, resource extraction, etc are all activities that aim
to sustain life and reproduce it, and thereby constitute labour.5%2
Arendt directly contrasts necessity with freedom, contending that
so long are individuals bound by biological needs, they cannot be
free.>® Thus, it could be inferred that political access is subordi-
nated to prior satisfaction of natural needs. In this regard, one
may criticise refugees’ plight - dependent on humanitarian aid
- who are formally excluded from social and economic activities
and depend solely on international assistance to provide all ma-
terial goods necessary for their minimal biological existence.>®*
They find themselves outside the common space to support them-
selves.*® Most countries prevent asylum-seekers from working un-
til official refugee status has been granted, which may take years.
In the UK, for example, asylum-seekers will be granted an allow-
ance of around £35 for expenditure in a week should they have no
savings.>® While this deprivation does not seem to be a problem
when their needs are met by international charity, the latter is not
guaranteed at all times, and such exclusion would pose a serious
issue when charity runs out.

Her position whereby the biological basis of human associa-
tion is opposed to and excluded from the political domain is dis-
proved. It would be somewhat illogical to assume that ‘everything
that is merely necessary or useful is strictly excluded’*® from the
political domain. While Giorgio Agamben argues that the modern
state politicises natural life,%® the present account demonstrates
the opposite: humanitarian aid would not be a political project,
but rather an invention fundamentally contrary to politics itself.
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It could be recognised that insofar as the very foundations of any
human association are not fulfilled, access to the political com-
munity would be impossible. Refugees dependent on humanitari-
an aid, inscribed in a context where these foundations are weak or
even absent, have no access to political life.

However, a second complementarity should be considered
between political and biological life. In 1949, Arendt raised a state-
ment which remains as relevant today as ever, whose famous mot-
to ‘The right to have rights’.%® The latter merely translates her
scepticism about the concept of human rights. While such rights
should, in principle, accrue to every person by reason of their hu-
manity, they were only guaranteed and conditioned on member-
ship of a state.**® If you do not have a passport, you would not on-
ly be deprived of travel, but also of your most fundamental rights.
Arendt quickly identified the concept’s disillusionment, in that
human rights, instead of being guaranteed by humanity itself,
were ultimately dependent on nation-states’ willingness to recog-
nise and enforce the rights of those who had become unprotect-
ed by the loss of their national affiliations.*** Since then, such a
critique cannot be considered outdated: as the migration crisis
reaches its peak and its own record, the Ukrainian war seems to
have reinforced the assumption of a dependence on the will of
nation-states to ensure human rights effectiveness. Indeed, while
not discounting the merits of international support for Ukraini-
an refugees, the variable geometry of nations’ migration policies
seems to underline that states, or their union - when considering
the EU and its temporary protection - ultimately decide when and
which refugees deserve protection, rather than their belonging to
humanity per se. Based on such considerations, Arendt suggest-
ed that the only necessary and failing right would be that of be-
ing a citizen of a nation state, or at least of an organised political
community, as previously discussed.** It is through such a right
that the enjoyment of all other civil, social, economic and political
rights can be guaranteed. Thus, a ‘right to have rights’.>%
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The second complementarity between biological and polit-
ical seems to be conceivable as oneness: since access to political
community, which depends on the satisfaction of biological needs
according to Arendt, seems hardly achievable under humanitarian
aid, how could stateless people claim even the most vital rights ie
civil and political rights enabling the satisfaction of natural needs,
but also not to be excluded from any activity permitting such sub-
sistence. It appears in effect that political would be inaccessible
without the biological, and conversely.

Thus, how can one who does not belong to a community
claim the rights arising from it, when the condition for claiming
such rights would be membership of a community?*** Humanitar-
ian bureaucracy presents an instrument of politics fundamentally
at odds with the latter, in that it greatly reduces, if not totally, the
potential for refugees to act.
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3. A contemporary interpretation
of biopolitics

Biopolitics offers insights on how sovereign power - or states
- characterises and regulates migrant populations’ living condi-
tions. That said, the theory has limitations, especially as an in-
strument of analyses and empirical research. Recent develop-
ments highlighting the complex and nuanced differentiations of
inclusion and citizenry, ambiguous power dynamics, and elevat-
ing agency and subjective experience over traditional representa-
tions of political oppression, has shifted emphasis beyond histor-
ical developments and binary contrasts - life and death, inclusion
and exclusion, political rights or lack of them.>*®* The assemblage
approach and Gilles Deleuze’s and Félix Guattari’s writings sup-
ply terminology and understandings relevant to rethinking bi-
opolitics and challenging inherited assumptions of structure ver-
sus agency, oppression versus resistance, and thereby enhancing
appreciation of complex power dynamics in migrant life.>*® More
specifically, it will be discussed what revisited notions of power,
life, categorisation and population contribute to framing a Fou-
cauldian theory of resistance, unformulated by the author, while
overturning a spatial or temporal confinement of biopolitics, in fa-
vour of a multiple and evolving understanding of the latter.>*” As
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such, analysis may gain sensitivity to biopolitical migrant experi-
ence as well as emerging alternating agencies and subjectivities,
calling current migratory regimes’ violent biopolitics to account.

3.1 Constrained by borders: Understanding the rigidity
of Foucauldian biopolitics

While popular in migratory studies, biopolitics has come un-
der substantial criticism. Two grounds for tension, amongst oth-
ers, between Foucauldian biopolitical theory and migration re-
search will be presently analysed.

For one, biopolitics fails to account for the complexity and
individuality of migrants’ experiences. Many theorists within bi-
opolitical studies sink social differentiation in terms of the afore-
said binary contrasts, thereby rendering difficult to appreciate the
multifaceted distinctions typifying inclusive politics and citizen-
ship.>*® Moreover, it tends to assume a coherent governing logic,
inherent to given historical or geographic settings, and ascribed to
an overarching body - whether a state or a ruler. It stands at odds
with broader migration regimes®*® which, as previously noted, fea-
ture multiple players pursuing differing, perhaps contradictory,
agendas.

For another, whilst Foucault maintained how biopower’s
deployment allows considerable resistance potential, his analy-
sis failed to delineate and articulate how such resistance would
unfold, not least within biopolitics. Foucault’s argument of om-
nipresent and unavoidable power relations suggests that resist-
ance’s object should not be described as liberation, or as rupture
of power’s encircling bonds.®° Rather, it can be hoped merely to
reconfigure existing power relations.®®* There are, however, two
points to be made. Firstly, Foucault maintains that power and
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knowledge are closely tied, and that truth validation hinges on
the knowledge system’s norms in which it is delivered, suggesting
that no objective yardstick serves to gauge different power config-
urations.®%? The relativisation of truth and freedom may challenge
possible political resistance: if the validity of truth is contingent
upon the knowledge system’s rules, it may prove elusive to deter-
mine unbiased criteria for assessing power and domination. Sec-
ondly, whereas Arendt’s political analysis struggled with an un-
compromising definition of the political realm, Foucault failed to
provide one. Indeed, Foucault’s concept of power and politics ap-
pears to rule out public or political realms which could serve as
staging for common political action, or to use Arendt’s terms, for
‘acting in concert’.**® In other words, given Foucault’s depiction of
political power as merely strategical, characterising politics as ‘the
continuation of war by other means’,*** it implies little possibility
of solidarity®® or political communities in his work.®®® Both con-
tradictions intrinsic to Foucault’s oeuvre pose two questions on
possible forms of resistance. First, what is the objective of such re-
sistance? Second, what form or modalities might it take?

Conceptualising biopolitics as an assemblage, derived from
Deleuze and Guattari’s development, proposes valuable ways of re-
casting biopolitics and affiliated concepts with greater awareness
of the two issues raised by recent research on migration. Indeed,
biopolitics by assemblage, thereby accounting for multiplicities in
forces with no inherent coherency, may provide elements of a ‘cir-
cular’ perspective to both critiques: resistance could find its con-
tent and vehicle in the complexity of biopolitics, and said biopolit-
ical complexity would find its fundamentals in the agency and au-
tonomy of refugees, namely their resistance, which has often been
forgotten in favour of an emphasis on political repression. In oth-
er words, the biopolitical complexity is both explained by the often
forgotten resistance, and makes resistance itself possible.

While the following section will conceptualise biopolitics as
an assemblage and present elements of response (Section 2), a
Foucauldian and Arendtian-inspired theoretical framework of re-
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sistance will be assembled, considering the limitations addressed
to their theories and openings offered by assemblage theory (Sec-
tion 3).

3.2 Beyond borders: Unravelling the potentiality
under assemblage biopolitics

As Deleuze and Guattari argued, any given concept ought to
be regarded as an ‘assemblage’ of other concepts alongside the is-
sues underlying its articulation.®®” Such theory is relevant to bi-
opolitics, as it provides a power ontology without focusing on en-
capsulating particular contingencies, but rather supports com-
prehension of biopolitics as the result of multiple interplaying
forces, rather than ascribed to governing powers.®® As such, the
‘assemblage’ proposed by Deleuze and Guattari®® relies on ontol-
ogy whereby force and power relations are central, whilst avoiding
prior structuring or hierarchical assertions - useful for biopoliti-
cal research in particular.®’® Rather, reality is regarded by Deleuze
as an environment where forces generate processes of ‘becom-
ing’.5'* The latter have no intrinsic roots or structures, like a gov-
erning power, but are implicit within the evolving interrelation-
ships of existing beings or assemblages.®*? Resulting then from co-
operating forces, and given their continuing action, assemblages
and their storylines are subject to changing and interlocking with
neighbouring assemblages,5'® representing a latticework of assem-
blies, each with emergent qualities and potentialities.®*

Assemblages of biopolitics, namely at life’s frontier with pol-
itics and demography, ought to be perceived as multicomponent
fields of non-convergent forces.®** Foucault’s analysis of biopoli-
tics occasionally positions the state as a quasi-power centre, for
example by contrasting ‘the series body-organism-discipline-in-
stitutions, and the series population-biological processes-mecha-
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nisms-state’,%¢ while linking biopolitics to this latter series. None-
theless, he provides an alternate account for state powers as ‘an
emergent and changeable effect of incessant transactions, multi-
ple governmentalities, and perpetual statizations’.**” Such under-
standing approaches the assemblage concept in asserting unified
state institution tendencies as feasible — but not inherent - out-
comes amidst manifold power relations.®*® Consequently, analy-
sis is geared towards diverging points and dissonant situations.®*°

Understanding centrally-planned or instituted power as re-
sulting from numerous forces, adopting the assemblage view-
point, enables to sidestep traditional dualisms such as individ-
ual-state, structure-agency, oppression-autonomy.®?® Migrants’
living conditions, say in settlements, feature intricately interplay-
ing agents, organisations, realities and knowledge-fields which
may expand, as well as undermine biopolitical control.®** Refu-
gee healthcare systems exemplify the diverse players and agen-
cies - private, public and public-private. Companies, state institu-
tions, NGOs and medical professionals all perform along differing
logics of excluding, profit-making, humanitarism or charity.5?? In
this context, an assemblage approach to biopolitics’ stakes could
be articulated as cartographing and unravelling an array of forces
shaping life’s and populations’ governing, attending to both reso-
nances and divergences.

While the present account of biopolitics and associated con-
cepts via assemblage theory remains limited in ideas and con-
cepts, it will be examined how assemblage theory provides greater
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insight when applied to revisiting three fundamental concepts of
biopolitical theory: life, the diffusion of power and categorisation,
which will be discussed successively.

3.2.1 Embodiment of life: The reclaiming of knowledge

and discourse for the refugee - political object

The first chapter examined the relationship between pow-
er, agency and subjectivity, noting the indissociability of power
and knowledge in Foucault’s theories. When it comes to refugees,
however, Foucauldian biopolitics tends to reduce them to mere
abstract notions - or political objects — divorced from concrete ex-
perience,®?® insofar as Foucault’s work focuses primarily on the
discursive side of power.®?* As such, it consigns their lives to pas-
sivity, governed by science, bureaucracy and technology.

In the context of biopolitical assemblages, material and dis-
cursive interaction, in particular the relative structuring between
‘visible’ and ‘sayable’, are of relevance.®?®* Deleuze maintains pow-
er is not merely movable from one domain to another — material
to discursive or conversely — but involves their respective organisa-
tion.%?® The ‘sayable’ connotes organised statements, categorised
subjects as materiality, and the like, whereas the ‘visible’ calls for
matter which may appear in a discourse in the first place, espe-
cially political ones.®?” Within the context of biopolitics govern-
ing migration and borders, such consideration suggests analysing
both discourses categorising migrants (eg secured, legitimate, ille-
gal or irregular) and the assemblage of physical structures arrang-
ing their presence and appearance in discursive or legal terms.%?

By examining biopolitical assemblages, the complementari-
ty between Deleuze’s ideas and Foucault’s theory becomes appar-
ent, whereby ‘there is no knowledge without a particular discur-
sive practice, and any discursive practice can be defined by the
knowledge it forms’.?® Assemblages theory provides insight into
how material and discursive dimensions interact and shape each
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other in the context of migratory biopolitics. Thus, by integrat-
ing Deleuze’s perspectives, Foucauldian theory’s limits may be ad-
dressed by grasping power dynamics’ complexity through study-
ing interactions between material and discursive dimensions.

When material reality, or facets of the latter, among refugee
groups is rendered invisible within public and political discourse,
accountability of actors towards refugees’ lives and obligations be-
comes elusive.®° Invisibility enables avoidance or minimisation of
political debates and responsibilities arising from migrant life’s
physicality.®3* Both governments and the general public are less
likely to address dangers and distress experienced by migrants,
given lack of awareness around material realities. However, it re-
mains to be stressed how the materiality of migrants’ lives, despite
its invisibility, remains and impacts effectively on the individuals
concerned. Against such background, resistance becomes more
affordable too: by accounting for the materiality of refugees’ lives,
often overlooked by Foucauldian biopolitics, assemblage theory
would explore how refugees may mobilise living and non-living
physical elements of their existence to resist actively oppressive
biopolitics against them.

A prime example would be Ukrainian refugees and the use of
blue and yellow flags, arguably exemplifying the materiality of life
becoming visible. Flags are material symbols embodying identity,
affiliation and political statements. When refugees display them
publicly, these are material artifacts used to make their presence
known, drawing attention to their situation, and asserting a pub-
lic place for themselves.®*2 Along the same lines, and more recent-
ly, an exhibit exposing Russian crimes in Ukraine prevented a Rus-
sian ambassador from visiting a memorial for Soviet soldiers on
Russia’s Victory Day in Poland.®®® The exhibition, organised by
Ukraine-supporting citizens, featured numerous Ukrainian flags,
false blood and crosses representing Ukrainians killed in the re-
cent war.®** Alan Kurdi’s photograph may also be seen as an ex-
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ample of life’s materiality becoming visible. The image of a Syri-
an child discovered lifeless on a Turkish beach sparked worldwide
attention to refugees’ plight and precarious existence.®* In high-
lighting the sufferance and individual vulnerability of those em-
broiled in conflicts and crises, it provoked thoughtful action on
asylum politics and international accountability, and provided a
compelling reminder about the reality of human lives, behind fig-
ures and statistics.

While these examples highlight how appropriating visibili-
ty can account for materiality, the reverse is also possible, when
materiality of life becomes instrumental in bringing visibility. The
example of a Haitian woman seeking asylum in France after be-
ing gang-raped in Haiti®® serves to illustrate the way materiality
of life can render a situation visible. She was initially refused asy-
lum as rape was not deemed politically motivated.®*” However, af-
ter being diagnosed as HIV-positive with AIDS, resulting from her
rape, she obtained asylum on medical grounds.%*® The materiality
of her body, testifying the suffering and trauma suffered, enabled
her to be recognised.

An analytical approach based on biopolitics enabled the un-
derstanding of how refugees labelled as ‘illegitimate’ find their
discourse and materiality negated. However, it is equally perti-
nent to explore with sensitivity and scrutiny why resistance is dif-
ficult to organise for these different groups, beyond the political
obstacles they face. According to Arendt and Foucault’s theory,
who maintained of the individual being constructed through un-
equal power relations, power appears necessary for the individual
to self-perceive and self-understand.®*® From this perspective, how
could refugees form a solidarity or resistance movement when
they were never officially recognised as such at the outset? Thus,
the question arises whether the agency of these various groups is
sufficiently developed. For example, it may be questioned wheth-
er the Afghan refugee group encounters difficulties in gaining rec-
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ognition for themselves as refugees owing the long conflict du-
ration,®° complexity in identifying victims®* among the warring
parties in an inter- and intra-ethnic civil context - which differs
from a conflict between states — along with psychological implica-
tions and diminished willingness arising from policies affecting
them. Similarly, the challenges faced by economic, climate and
internally displaced refugees are frequently multifaceted and in-
tertwined, owing to economic, environmental, social and political
considerations,®* thereby hampering clear and concise communi-
cation of their realities to the international community.

By collapsing the hierarchical order between power over life
which characterises Foucauldian biopolitics, assemblage theory
demands reconsideration of how biopolitics constructs life as a
target of governing power, as well as how, in such cases, ‘life be-
comes a resistance to power when power takes life as its object’.543
Examples such as hunger strikes, fingerprint mutilation, occupa-
tion of refugee camps, demonstrations and protests are among
others illustrating how refugees’ physicality acquire active role
within movements for visibility, recognition and rights.®**

3.2.2 Diffused and capillary power: An ambivalent force
for migratory biopolitics

The previous chapter highlighted bureaucrats’ political in-
volvement, perceived as strands of capillary power revealing the
interplay of forces present in society, and in the present case, em-
bodying biopolitical dynamics of migration. However, assem-
blage theory demonstrates how that same capillarity would like-
wise constitute opportunities to exploit incoherencies, whose ex-
posure could be prejudicial to them. The segmentarity concept
introduced by Deleuze and Guattari proves valuable and directly
related to their ideas on power.®* They suggest there is differen-
tiation or categorisation within all societies, segmented by social,
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time and space parameters.®*® Segmentarity may be rigid or sup-
ple, but a rigid segmentarity remains nevertheless the result of
multidimensionality.5” Biopolitical differentiations thus require
careful analysis and explanation.

Segmentarity ‘becomes rigid, insofar as all centers resonate
in ... a single point of accumulation that is like a point of intersec-
tion’.**® The governing power succeeds at appearing as a power
centre insofar as they mark resonance points.®*° They retain such
appearance so long as consistent differentiation occurs at every
point of the assemblage,%° ie the various capillaries of power, in
this case frontline bureaucrats in the migratory regime. Howev-
er, the individual points, or bureaucracies, are also shaped by
micropolitics bearing potential ambivalence and discrepancy.®**
Thus, segmentarity may become flexible, if various points, organi-
sations, actors, etc ‘do not all resonate together, they do not fall on
the same point’.%*2 More importantly, both rigid and flexible seg-
mentarity do not mutually exclude each other, but belong to a sin-
gle assemblage.®* The ‘succeeding’ of a statist mechanism, and of
the binaries it induces, hinges upon its ability to recapture disso-
nances, thereby curtailing their resisting potential.®** Yet, the pos-
sibility remains that the state may fail at doing so.

The organisation of migrants’ health care illustrates the co-
existence of rigid and flexible segmentarity. For example, border
regulations demanding teenagers to furnish proof of age via med-
ical certificates contravene European and national legislation on
enlightened consent, which a minor is incapable of providing,
thereby uncovering paradoxes arising from the interplay.®*®* Not
to mention, child development experts are often not included in
proceedings, like paediatricians or child psychologists,®*® render-
ing evaluations imprecise as age increases, and leading to most of
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them being mistakenly recognised as adults.®®” A second example,
discussed earlier, concerns healthcare legislation granting undoc-
umented expectant mothers’ entitlement to perinatal and mater-
nal care across most European countries, irrespective of legal sta-
tus.®*® Pregnant women with precarious legal status are found at
the intersection of dynamics of health inclusion®® and (bio)polit-
ical exclusion. The latter reveal tensions within liberal states, be-
tween the biopolitical principle of governing individuals and the
exclusions effected by migratory regimes.®¢°

While governing power may seek to stabilise incoherence, its
failure could provide valuable understanding of how biopolitics is
exercised and experienced in concrete situations. Such incoheren-
cies could be mutually profitable for refugees, as they provide op-
portunities for resistance when made public - detrimental to bu-
reaucracies responsible for migration policies playing a political
role as capillaries of power.

3.2.3 From infirmed to affirmed: The substitution of agency
and subjectivity, towards a political self-categorisation
of refugees

Population, according to Foucault, emerges as product of

knowledge discourses and practices whose reach is, in turn, en-
hanced by state government technologies.®* Populations acquire
‘relevance as objectives, and individuals, series of individuals, are
no longer relevant as objectives, but simply as instruments, relays
or conditions for obtaining something at the level of the popula-
tion’.5%2 In migration research, such portrayals of individuals are
problematic, as they reinforce refugee and migrant representation
as passive and voiceless victims.5¢

657 Pieter JJ Sauer, Alf Nicholson and David Neubauer, ‘Age determination in asylum
seekers: physicians should not be implicated’ (2016) 175 European Journal of
Pediatrics 299 <https://doi.org/10.1007/s00431-015-2628-z> accessed 2 April 2023.

658 Vanessa Grotti and others, ‘Shifting Vulnerabilities: Gender and Reproductive Care
on the Migrant Trail to Europe’ (2018) 6(23) Comparative Migration Studies 6, 6ff
<https://comparativemigrationstudies.springeropen.com/articles/10.1186/s40878-018-
0089-z> accessed 12 March 2023.

652 Nina Sahraoui, ‘Midwives and Humanitarian Bureaucracy: Managing Migration at a
Postcolonial Border’ (2021) 15(2) International Political Sociology 285 <https://doi.
0rg/10.1093/ips/olab001> accessed 10 February 2023.

660 jbid 284.

&1 Wiertz (n 596) 1383.

662 Michel Foucault, Security, territory, population: Lectures at the College de France,
1977-78 (Michel Senellart ed, Graham Burchell tr, Palgrave Macmillan 2007) 65.

663 Wiertz (n 596) 1383.



The reappraisal of population as assemblage may help revis-
it relations of person-population, and agency-structure.®®* Conven-
ing subjects, communities and settings within a given geograph-
ical frame yields both emergent phenomena and aleatory out-
comes, beyond any individual component.®®* While Foucault was
ambivalent regarding the status of the individual subject and body
versus the population, the theory of assemblages clarifies that, al-
though an assemblage’s existence depends on the relations be-
tween its components, a component’s existence and identity are
never entirely defined or exhausted by a single assemblage.®®® Con-
sequently, individual subjectivities and capacities are both irre-
ducible to, and never fully captured by, a particular biopolitical
assemblage.®®”

While biopolitics itself relies on focusing upon an identity
component - often reduced to a singular one or simplistic stereo-
types — such as Ukrainian as European, Syrian as religious guest,
Afghan as terrorist and the ‘forgotten’ as profiteer - the reconsid-
eration of populations as assemblage equally proposes how indi-
viduals conserve the ability to articulate alternative subjectivities
and dissonance in biopolitics’ performance.®®® For Dimitris Papa-
dopoulos and Vassilis Tsianos,®®® migration itself represents a de-
coding process - becoming impervious to state categorisations
and consequently biopolitics. Individuals may constitute other as-
semblages, collectives or populations. To put it differently, while
‘objects’ capabilities are largely governed by their positions in dif-
fering social assemblages, they ‘retain their own properties’ en-
abling them to ‘detach themselves from one assemblage and be
plugged into another’.6”°
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Therefore, rather than being regarded as devoid of agency, as
Arendt suggested in her conception of statelessness, they may be
comprehended as exercising a ‘charged agency’®”* where, despite
operating within considerable duress, alternative forms of agen-
cy are practiced.

Examples can be mentioned. On the one hand, the death and
image of Alan Kurdi’s body featured empathy, arguably not owing
the death of a refugee nor their plight, but rather to the fact the
corpse was of a child, as attested by right-wing newspaper head-
lines: ‘Little victim of a human catastrophe’, ‘Unbearable: a three-
year-old boy...”.6” Because Alan Kurdi was a child refugee, he was
treated with sympathy. Regarding Ukrainians, the president and
the population themselves have long supported they are ‘Europe-
ans’ beyond refugees, as illustrated in a speech by the former ‘this
is our Europe, these are our rules, this is our way of life ... and for
Ukraine, it's a way home’.6”® It may further be noted the Jewish
identity of the Ukrainian war, when Zelensky stressed that Rus-
sian attacks had targeted Shoah memorial sites in Ukraine.®”* In
political stance, supporting the Jewish victim - the president and
memorial sites violated - implies condemning Nazi past and em-
bracing internationally-agreed Western moral code.®”®* Moreover,
Ukrainian refugees are not merely individuals, but also a ‘presi-
dent’. Indeed, as Hildy Kuryk, former Vogue communications di-
rector, explains, given how his informal attire has been noted in
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the media, ‘President Zelensky shows solidarity with those ordi-
nary people who woke up one day and were forced by circumstance
to become defenders of their homeland or refugees abroad’.®”®

Additionally, while the previous chapter highlighted securi-
tisation practices and viewed refugees as passive objects of power,
it remains to explore how refugees can exercise leverage and resist
such practices. An interesting example occurred in 2014, where
Ukrainians in Russian refugee camps were unwilling to apply for
asylum in the latter country as they feared reprisals if they were to
return to Ukraine.®”” Despite being deemed a ‘secure group’ at the
time, they successfully wielded power and resistance to prevailing
power-dynamics by refusing themselves to be refugees.

Perhaps it would provide resistance avenues to groups lack-
ing agency-subjectivity accorded to legitimate refugees. By consid-
ering a community as an assemblage, other identity components
could be highlighted. Consider, for example, economic migrants
in Europe. Both their presence and participation on the common
market are considered unlawful.’’® Yet, they could invoke the
Treaty of Rome as grounds for reconsidering their illegal status.”®
The latter defines the internal and external markets within a com-
mon global one, implying economic migrants’ involvement and
labour in the internal market may not be strictly illegal, but fall in-
to a grey ‘legal zone’ where law remains ambiguous.®® Highlight-
ing inconsistencies and opportunities for resistance within the le-
gal and political system challenges the European policy distinc-
tion between internal and external markets.®®* As such, economic
migrants may employ alternative power relations to promote their
legitimacy.
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Besides, such example equally underlines how resistance
must not be reduced to discursive forms. In fact, further examples
of hunger strikes, fingerprint mutilation, refugee camp occupa-
tions, demonstrations, protests and civil disobedience illustrate,
among others, non-discursive expressions of resistance in which
the refugee body itself plays an active role.

That said, it must not be denied the ability of governing pow-
er to meet such resistance. For illustration, the Russian govern-
ment, unwilling to be challenged anew by Ukrainian refugees’ re-
fusal to seek refuge in Russia, introduced filtration camps. Ac-
cording to Kiev, such centres are designed to ‘triage’ refugees for
potential transfer to Russia,’? with an estimated 900,000 to 1.6
million Ukrainians forcibly deported by September 2022682

The presented examples highlight potential for a biopoliti-
cal assemblage approach emphasising the formation of alterna-
tive subjectivities and agency, and how these inform and con-
strue migrant life politics. Assemblage theory assists understand-
ing processes contributive to refugee’s ever-changing identity, by
providing insights into various facets shaping refugee conceptu-
alisations and avenues of resistance, and thereby preventing both
macro- and micro-reductions.®®* Ontological emergence is there-
fore continuous, meaning that all things are in a state of becom-
ing.®® As such, this ‘becoming’ is a defining concept in Deleuze
and Guattari’s work®® and underlines how each ‘state’ is ‘sensitive
to time and temporality’,*®” undermining stability and steady iden-
tities, and thereby shifting attention from static identities to con-
tinuous processes.®®® Such considerations may thus challenge the
statical refugee definition in the Refugee Convention.
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3.3 Bridging borders: Unveiling the political space
under Arendtian and Foucauldian theories

To provide normative substance and shape to potential re-
sistance in an Arendtian and Foucauldian sense, and while both
reject traditional liberal understandings of freedom as absence of
coercion - contending that freedom is only realised when exercis-
ing political power - it remains appropriate to first address the dif-
ferences in their conceptual understanding of power.

Arendt describes political power as individuals’ ability to ‘act
in concert’ pursuing a common purpose, thereby identifying pow-
er as ‘freedom’.®® She stresses collective action and dismisses co-
ercion.®® Moreover, Arendt opposes power against domination
and distinguishes, as above-mentioned, the political from the so-
cial.®** Foucault, by contrast, while equally acknowledging power’s
relational nature, reveals the inevitability of domination in power.
Power would be inevitably exercised over or against someone. His
understanding of power revolves around the will and its conflicts
with opposing ones, a view Arendt rejects.52 Moreover, while in-
dividuals are, for Foucault, both effects and means of articulating
power, he considers power can be non-subjective, and attends dis-
cursive practices, material devices and disciplinary techniques as
manifolds of power.5% Power relations, he maintains, are ‘both in-
tentional and non-subjective’.5%* Although they result from goals,
targets and computations, these cannot be ascribed to free will,
particularly if the latter is equated with free conscience.®®® In ef-
fect, ‘individuals are the vehicles of power, not its point of appli-
cation’.5%

Another major difference lies in their understanding of the
political domain. Arendt maintains there is only genuine politi-
cal action in a public domain, distinguished from private/social
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spheres.®®’ Foucault, by contrast, contends that every social rela-
tionship, private and personal included, carries power, and is po-
litical in nature.®*® According to him, the politicising of social re-
lations provides possibilities for political initiative, questions and
resistance to the existing system.®%°

Interestingly, beneath their differences, Foucault’s and
Arendt’s conceptions of power may complement each other. Both
perspectives contribute to shaping the normative objectives of re-
sistance, as well as concrete modalities for enactment. Using the
assemblage theory, the latter offers opportunities to experiment
the configuration and functioning of resistance.

3.3.1 Objectives of resistance:
Sailing through power relations

As discussed earlier, Foucault opposes Arendt, by asserting
how biopower’s existence offers openings for resistance.”® Yet the
objective of such resistance remained vague, as Foucault regard-
ed power relations as pervasive and inevitable, thus never permit-
ting complete liberation.”® Moreover, his relativising of truth and
freedom challenges fundamental elements of his critique of mod-
ern power and knowledge.”®?

An answer to his theory’s shortcomings may be drawn from
his reasoning: as subjects under disciplinary power must invaria-
bly be, somehow, dynamically engaging in power relations, as op-
posed to being passive objects of domination, they may employ
their inherent freedom of power relations to employ resistance
against manipulative power mechanisms.”® Such resistance will
ultimately not liberate against power relations but could lead to
improving status quo — and possibly to fairer or more symmetrical
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power distribution - thus suggesting reconfiguring prevailing re-
lations.”® It is therefore not a mere passive submission, but rath-
er ‘patient labor giving shape to our impatience for freedom’.”%®

As such, Foucault’s understanding of freedom as not com-
plete liberation obviates problematics stemming from truth’s rel-
ativisation: if truth is a political and social construct, in which
power is continually at play, then complete liberation would have
proved elusive.”?® Rather, by suggesting reconfiguring existing re-
lationships, carefully reconsidering existing power-knowledge
ties could both constitute freedom practice and result in concrete
achievements.

Such vision of freedom, a practice prompted by concern for
liberty, is akin to Arendt’s as well. Foucault’s account of constant
struggle for freedom may be instructive in determining Arendt’s
own political action.””” She conceptualises freedom as action itself
and claims for politics enabling its experience.””® Both propose
freedom as practice, a permanent resistance against threatening
forces in freedom and the public sphere.”®® However, Arendt’s in-
flated view of politics, distinguishing social and biological from
political, opens question about the purpose of political action: if
a power over bios is wielded by politicians, hindering freedom,
how can political action enabling resistance — or freedom strug-
gles — occur?’*® Focusing rather on the critical nature of enabling
freedom than on the prescriptive aspect — the distinction between
public and private - political action can be defined as resisting
forces exerted on the bios, thereby becoming primary objective of
political action.”** Thus, to safeguard public realm, it is necessary
to repoliticise depoliticised matters, and highlight political rele-
vance of biological issues.”*? Such conclusion appears paradoxi-
cal: to render Arendt’s account of political action intelligible, it is
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necessary to disregard her distinction between political and bio-
logical.”*® Arendt’s critical approach constitutes resistance against
powers endangering freedom.

Arendt and Foucault do embrace a common approach to free-
dom, albeit Arendt’s approach tends towards political concrete-
ness.”** Freedom empowers individuals to transcend biological re-
quirements for action.”*® Her discussion of plurality, natality and
action builds upon the freedom concept, essential to the philo-
sophical understanding of resistance.”*® As Arendt declares, ‘be-
cause he is a beginning, man can begin’, thus asserting how hu-
man beings and freedom are inseparable.”’

Assemblage theory seemingly supports these theoretical
points: resistance appears possible within existing power rela-
tions, yet solely therein. It was noted how failure to acknowledge
Afghans or the ‘forgotten’ as refugees impedes resistance within
such power relations. However, it was equally pointed how alter-
native relations - or various agencies an individual is associated
with - could be invoked. If such groups fail to resist inside refugee
power relations, it may be necessary to mobilise other power rela-
tions within which they are embedded. Resistance may be condi-
tioned by specific power and recognition relations these groups
find themselves in, yet alternative relations could also be lever-
aged to resist. In this respect, and given the concrete examples
outlined above, refugees could exploit the intersectional dynam-
ics of inclusion (such as perinatal healthcare) and exclusion (such
as migration policy); empathy and emotion, such as the death of a
refugee child (Alan Kurdi); juridical grey areas (such as the exam-
ple of economic migrants exploiting inconsistencies in laws and
regulations to challenge their illegal status and promote legitima-
cy); and alternative power relations within which they are embed-
ded - for example, their professional, familial, ethnic or religious,
gender or political identities.
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3.3.2 Organisation of resistance:
Deploying (alternate) subjectivities

Visibility assumes primary relevance in any power form out-
lined by Foucault. In addition to its role in controlling individu-
als, it constitutes a prerequisite to power itself.”*® Put differently,
visibility constitutes an effect of power and its condition of possi-
bility.”* Discursive practices, for example, depend on visibility for
meaning and power. It both precedes the internalisation of norms
and also allows it, given individuals’ requirement to sense and
comprehend norms to comply or contest them.”?°

However, as the migration and refugee analysis underlines,
certain forms of power may render parts of migrants’ lives invisi-
ble. In these cases, modern securitarian power functions by visibi-
lising individuals themselves - refugees are visible objects of con-
trol — but invisibilising their power and control over specific reali-
ties of their existence. In other words, governing power’s visibility
has been reversed, making its power invisible but its individuals
visible.”?* It would explain why refugees are constantly visible as
objects of power, but why certain aspects, directly linked to the in-
visible exercise of governing power, are minimised or concealed.
Concrete examples may illustrate the latter. The three camps at
Dadaab, sheltering 300,000 people’?? and dating from the 1990s,
are still not mapped,’? thereby reducing their realities. Similarly,
Ilfo, Dagahaley and Hagadera camps, opened contemporaneous-
ly, remain invisible.”?* Furthermore, in Calais, French authorities
implemented an ‘invisibilisation policy’ whereby exiles are nev-
er permitted to settle in a given location for over 48 hours,’® dis-
tancing migrants from public view whilst creating an illusion of
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migrant solution.”®® Likewise, despite media coverage of crowded
boats, migrants’ deaths at sea generally remain invisible, with ex-
ceptions such as Alan Kurdi’s images.”?’

Accordingly, it may provide valuable guidance on matters of
agency and resistance in Foucault’s thought. Resistance, in such
context, strives to render visible invisible aspects,’?® overcom-
ing securitarian control and protesting power holding migrants
in shadow. Resistance therefore seeks to render publicly accessi-
ble refugee’s material conditions, raising public awareness and
challenging invisible mechanisms of power that oppress them. As
such, a tension between visibility as a condition of power’s possi-
bility under Foucault and the invisibilisation of specific facets of
migrants’ lives may be clarified by evolving forms of power and
their reliance on modern securitarian mechanisms. Examples of
the latter range from technologies such as video surveillance, tele-
phone tapping,’® to ‘superpanoptic filing’,”*° using databases to
screen, exclude and monitor migrants, thereby restricting their
mobility through electronic and economic barriers.”®* The tension
emphasises the need of understanding power within specific set-
tings, and the potential for resistance to emerge by revealing what
is concealed.

Arendt maintains plurality is essential to power - the individ-
ual’s ability to act in concert in pursuit of common goals.”*? Plu-
rality is essential to visibility, as signification arises from interper-
sonal experience.”®® For his part, Foucault emphasised how vis-
ibility is both the effect and condition of power. Power operates
through monitoring and publicising individuals, and may not be
subjective.”®* Interestingly, if power, for its visibility, depends on
plurality, then plurality becomes indispensable to power’s possi-
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bility. Hence, plurality and visibility are intimately joined in their
power relations. Complicated by governing power’s invisibility,
but the visible nature of its object, it must therefore be appreci-
ated how the refugee - a visible object — derives their significance
from intersubjective experience,’*® in terms of various categori-
sations, while power mechanisms underlying the latter are now
rendered invisible. In fact, rather than complete invisibility, there
would be a racial visibility or production of the visible.”*® Put dif-
ferently, ‘the act of seeing is simultaneously an act of reading, a
specific interpretation of the visual’.”?” Meanwhile, refugees’ re-
sistance to invisible power mechanisms, along with attempts to
expose them, all require a plurality. Thus, refugees’ distress be-
comes visible at European borders, when part of their assemblage
- conflict refugees - interacts with the other, such as European
borders.”*® For example, it was at borders where Alan Kurdi’s body
hit international headlines, thereby achieving visibility and con-
vincing audiences the debate needed changing.”*

Resistance therefore hinges on visibility, individuals’ abili-
ty to be seen and heard, amidst plurality.”*® However, for existing
meanings to be replaced and newly created, it requires an ability
to create ‘anew’.’#* While the notion is linked to birth, it extends
to human capacity in creating newness, a capacity enabling indi-
viduals to sustain uniqueness lifelong.”*? In other words, man’s
essence is beginning or natality, in Arendt’s language, also mean-
ing freedom.”* She adds further that all human actions are onto-
logically grounded in natality.”** For one, Arendt contends there
are no prediscursive agents, implying no individual who exists au-
tonomously from their cultural context.”*® For another, speech is
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contingent on natality and human plurality.”#® It signifies how the
possibility of expressing oneself via speech hinges on birth and be-
ing among others sharing sensory experience.”*’

As a result, whereas Foucault’s analysis implies how power
shapes knowledge and objects of research, thereby shaping sub-
jectivity as well, Arendt’s natality and plurality assume how hu-
mans may overcome structures and generate anew.”*® It would not
follow that new beginnings are achieved by emerging beyond ex-
isting power relations, but that new words and actions may arise
from structures themselves, due to human capacity for natality.”*

In discussing assemblage theory, whilst abstractly summa-
rised presently, much emphasis focused upon visibility of refugee
resistance, whether regarding materiality of life, inconsistencies
arising from capillary power, or refugees’ alternative agencies and
subjectivities, any example of which highlighted a need for plural-
ity in rendering visible the invisible governing powers.

However, the concept of natality itself may also be found and
confirmed. For, firstly, the refugees’ visible and material actions,
through flags, photographs and physical distress, arise as new-
ness from the structure itself, demonstrating concretely their ca-
pacity to create novelty and challenge existing norms. Secondly, by
combining Arendt and assemblage theory in the present analysis,
the natality of the former offers an understanding of individuals’
creative power to begin new, whereas the employing of Deleuze
and Guattari’s ‘becomings’’*® helped to suggest an expansion of
pathways through which such natality may be realised, detach-
ing from rigid identities, and engaging transformative and crea-
tive possibilities. As such, when reference was made to refugees’
capacities for shaping alternative subjectivities and inducing dis-
cordance within biopolitics, it highlights individuals’ potential to
disengage from prescriptive categorisations and representations
posited by the state. It may be construed as natality, whereby indi-
viduals build alternative subjectivities and existence not entirely
caught by existing power structures and generate new social con-
figurations.
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The comprehending of natality as a desire to transform ex-
isting power relations should be commented, as failure to do so
- thus merely preventing the exercise of power (over refugees by
the latter) - would equate not with natality but with an Arendtian
violence.””* While she does not regard violence as inherently evil,
she maintains that violence is instrumental rather than produc-
tive.”*? Violence devoid of purpose will not inspire meaningful
change. Therefore, any refugee movement must not only resist,
but demand change, or risk becoming merely futile violence in
face of biopolitical migration violence. Indeed, it was discussed
how, to justify control and violence, security arrangements pre-
vent, define and, if necessary, create disorder. Resistance should
operate in ways other than triggering or consolidating prejudices
used to justify measures of control and violence described above,
as these would not bring change but confirmation of repressive
policies. Hence, resistance must not confirm fear-inspiring attrib-
utes, such as violent acts per se or terrorism, of which some are
often accused. The related ‘policing’ of refugee violence, encom-
passing such conflation, may be briefly mentioned, notably as ref-
ugees are conscious thereof. In August 2017, for example, forced
eviction from a building by the police prompted refugees to pro-
test displaying signs: ‘We are refugees, not terrorists’,’** blaming
authorities for deeming them offenders, thereby demanding de-
construction of such amalgams.

In practical terms, while refugees’ resistance is largely moti-
vated by desire to change their circumstances, it may take many
guises, including demonstrations, hunger strikes, occupations
of public places, etc, but may not centre explicitly upon calls for
change, focusing instead on asserting refugees’ humanity and dig-
nity. For example, artist-cultural projects raise awareness of refu-
gee realities, without demanding policy changes. Yet they should
be appreciated as valid resistance too, as raising awareness and
visibility will implicitly contribute to changing views, attitudes
and, eventually, policies towards them.

751 Maze (n 639) 134.

752 Hannah Arendt, ‘Truth and Politics’ in Peter Baehr (ed), The Portable Hannah Arendt
(Penguin 1967) 557.

753 Al-Jazeera Plus, ‘Police Clash with Evicted Refugees’ (Facebook, 25 August 2017) <www.
facebook.com/watch/?v=1030828263725347> accessed 21 June 2023.

The Good Ukrainian, the Bad Syrian, the Ugly Afghan (and the Forgotten Ones)

101



Clarisse Fagard

102

Finally, the question arises where such visibility, theoreti-
cally, might occur. For Arendyt, visibility of individuals and their
actions becomes significant in the public realm.”** Public realm
is the place where people encounter and engage in common af-
fairs.”®® It enables individuals to publicise themselves, their opin-
ions and position in the public sphere. Foucault’s writings on Em-
manuel Kant and Enlightenment suggest a proximity to Arendt’s
conception of politics.”*® He recognises how effective critique of
existing power and knowledge relations cannot be undertaken
within existing power mechanisms’’ - to be distinguished from
power relations from which individuals may not depart them-
selves from.”*® Rather, it requires the public or political realm, a
public space of discussion required for political action and think-
ing'759

Thus, a reading of Foucault’s oeuvre in conjunction with
Arendt’s views reveals the presence of uniquely Arendtian ele-
ments, notably public space, and public use of reason, which are
otherwise lacking in Foucault’s earlier work, thereby enabling an
interpretation of Foucault’s insights into power, politics and free-
dom much closer to that of Arendt.”®
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4. ‘The right to have rights’ for the
ever-fluctuating subject of politics

Throughout the previous chapter, it was attempted to ap-
praise what would constitute resistance for refugees inscribed in
the object/power dynamics of migratory biopolitics. However, the
question arises on how to build the political space for refugees at
large, namely, what a ‘right to have rights’ would entail for the ev-
er-fluctuating subject of politics, including those refugees left ‘to
live’ and ‘to die’ (to paraphrase Foucault), whose position varies
with prevailing political climate and interests. Before continuing
the analysis, the previous clarifications of Arendt’s and Foucault’s
theories should be resituated.

To begin with, although Foucault’s resistance lacked both
normative content and configuration, it was agreed, echoing
Arendyt, that its objective was the preservation of freedom and pub-
lic space - portrayed as ongoing struggle with forces threatening
both - and that resistance - construed as effective critique of cur-
rent configurations of power and knowledge relations — ought to
occur in public or political realms, a public space of discussion
and visibility required for political action and thought.

Secondly, a convergence of thinking on public and politi-
cal space emerges between Foucault and Arendt. Nonetheless,
Arendt’s restrictive approach to political space, excluding the bio-
logical and hence refugees’ resistance to biopolitics, was ignored,
as such narrow definition is no longer defensible. If power, in the
Arendtian understanding of concerted action, constitutes both the
embodiment of freedom and a central element guaranteeing po-
litical freedom, while biopolitics is the political use of power over
the biological, thereby impeding freedom, it appears inconsistent
for the aim of resistance to be unattainable due to an overly re-
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stricted political definition.’®* If power may be comprised as ex-
pressing freedom and guaranteeing political freedom, and if bi-
opolitics is a power exercised over the biological which restricts
such freedom, then the limitation of political space in Arendt’s vi-
sion may not prevent refugees’ resistance. The narrow definition
of politics appears inconsistent with reality. This perspective chal-
lenges Arendt’s conception and suggests that refugees, despite the
limitations imposed by traditional definitions of politics, can and
must find ways to resist biopolitics and assert their freedom and
political existence.

Given resistance to biopolitics may now occur in the Arend-
tian sense, and considering Foucault appears in agreement that
resistance must also operate in the public sphere, whereby visibil-
ity derives from plurality,’®> how to guarantee them a ‘right to have
rights’? When considering the question for refugees, two levels
must be distinguished: that of considering them as human sub-
jects in terms of universality, and that of considering them as ref-
ugees, a specific category of subjects facing distinctive challenges.

For one, when it comes to refugees’ rights, it is possible to
consider them as universal subjects. Some have suggested that a
‘right to have rights’ should equate to the existence of a ‘universal
right to politics’”® for all individuals - including refugees. How-
ever, such approach may be challenged by critics of Arendt’s ap-
proach to human rights. According to the latter, if human rights
- as Arendt argues - are seen as the rights of citizens, it results
in a tautology, since they are ultimately the rights of those who
already possess rights.”®* Consequently, to consider ‘the right to
have rights’ as a universal right to politics would run the risk of
reproducing such tautology, and of not being universal at all. It
would rather be another right granted to those who already pos-
sess them.
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For another, the Refugee Convention itself carries criticism
for failing to reflect contemporary evolutions in its definition.’®®
Such criticism suggests that refugees’ rights must not be confined
to a legally predetermined status. Put differently, it is problemat-
ic to make the granting of rights conditional on a specific qualifi-
cation or ‘status’ for displaced persons who do not correspond to
these criteria. For example, de facto refugees are individuals who
may lack the legal qualification to obtain entitlements, and it rais-
es questions about securing their rights. It therefore proves cru-
cial to identify an approach that reflects realities of this situation,
rather than limiting rights to policies and statuses to which they
may be subject.

Taking both dimensions and criticisms thereof into consid-
eration, a unified solution for refugee rights is important. A ‘right
to have rights’ for refugees, beyond their mere categorisation as
such, would rather be a right to constitute themselves as vocal
beings acting and self-affirming by creating their position in the
‘common’ world, thereby holding rights irrespective of the poli-
cies and status they might be subjected to.”® It involves conceiv-
ing refugees not merely as objects of (bio)policies and statuses,
but also as political subjects who can demonstrate their entitle-
ment and claim their place whilst resisting constraints under the
(bio)policies governing them. In other words, to conceptualise a
‘right to have rights’ for an ever-changing subject - the refugee -
and thereby personifying Deleuze and Guattari’s concept of ‘be-
comings’’®” where all ‘states’ are ‘sensitive to time and temporali-
ty’,’%® accentuating processes rather than static identities.

Rights should therefore belong to those who, even if they do
not possess all the necessary qualifications, claim them, assume
them and put them into practice. Thus, to be a subject of rights
should not be limited to depending on a predetermined legal sta-
tus, such as the refugee defined by the Refugee Convention, citi-
zens identified by constitutions or the human person described in
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international human rights law.”®® These predetermined roles or
categories, while they may be useful, do not solve the problem for
de facto refugees, as they run the risk of excluding those who can-
not conform to them, either by not fitting the definition or by be-
ing denied entitlements to exercise their rights (for example those
by virtue of belonging to humanity).

Against this background, it is therefore not a question of re-
jecting all universal legal rights instruments, but rather of recog-
nising that their applicability can no longer be restricted to specif-
ic membership. It will involve considering the heightened vulner-
ability to which refugees — along other groups - are subject when it
comes to the recognition of their fundamental rights. These peo-
ple may find themselves unable to exercise their rights due to vary-
ing circumstances, such as their social, economic or legal vulnera-
bility. Thus, considering differences in power, agency and political
subjectification is essential to understanding obstacles vulnerable
people face when claiming their rights. As such, to ensure effec-
tive equality — whether as human beings or members of specific
refugee groups - social institutions should offer tangible protec-
tion to vulnerable individuals, including refugees. These include
equitable asylum and legal protection, dignified living standards,
integration and autonomy, anti-discrimination and anti-violence
guarantees, along with social services. Recognising that unequal
capacity to exercise rights depends on power structures and social
relations, a vulnerability-based approach advocates sensitivity to
marginalised people’s specific needs - including de facto refugees
- as well as the provision of protection and support measures to
ensure genuine equality of rights.

For the European Court of Human Rights (ECtHR), vulnera-
bility concerns are gaining ground in its decision-making process.
The ECtHR acknowledges the relevance of vulnerability in cases
regarding socio-economic rights and civil and political rights.””°
Within refugee and migration cases, while the ECtHR approached
vulnerability in complicated and questionable ways, cases exist
whereby it acknowledges asylum-seekers’ vulnerability and held
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authorities liable for ignoring the latter.””* Encouraging evidence
also emerged in cases where the ECtHR revealed an increased rec-
ognition of agency in relation to vulnerability, particularly in cas-
es concerning participation.”’? Such precedents provide avenues
of reflection to those neglected, emphasising alternative perspec-
tives which concede the link between vulnerability and agency.

The case of Ahmed Al-Kateb illustrates how such refugee
rights theory could be applied. Al-Kateb, a stateless asylum-seek-
er, was detained in Australia for an indefinite period, denied re-
turn to his country of origin or resettlement to third countries.””
The case could be analysed in terms of the dual dimensions - that
of considering individuals as human subjects in their universali-
ty, and as refugees facing specific challenges.

As a human being, Al-Kateb holds inherent fundamental
rights, irrespective of his refugee categorisation. Prolonged de-
tention with no prospect of satisfactory solution undermines uni-
versally recognised rights. As an asylum-seeker, Al-Kateb’s situa-
tion prompts concerns over how refugee rights are defined and
applied. The 1951 refugee definition, based on flight from fear of
persecution in country of origin, fails to accommodate situations
whereby refugees like Al-Kateb, not directly persecuted, face indef-
inite detention without adequate resolution, thereby exposing the
definition’s inadequacies in relation to statelessness. Such situa-
tion exposes the necessity for flexible approaches sensitive to ref-
ugee realities and their specific vulnerability which, in the present
case, arises from a lack of legal status, prospects and psycholog-
ical impact. Considering a heightened vulnerability would recog-
nise Al-Kateb’s status as a human being with fundamental rights,
while accounting his specific situation as a stateless asylum-seek-
er. As such, judicial decisions might be driven by understanding
power differentials, agency and political subjectification, ensur-
ing resistance to obstacles faced in exercising fundamental rights.
Concretely, and building on ECtHR developments, it could broad-
en existing rights and/or prioritise affairs involving vulnerable
subjects.”’*
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Thus, rethinking the notion of rights as a human subject or
refugee is essential, drawing on a more holistic perspective tran-
scending strict categories and acknowledging complex individu-
al realities. It entails ensuring effective access to rights for all, in-
dependently of their status or legal definition, and introducing
measures catering to the needs of the more vulnerable.



5. Conclusion

If - as Aristotle suggested — man is a political animal,””® while
politics is always in motion, then refugees must no longer be lim-
ited to a mere static object of political power, but recognised as the
ever-fluctuating political subject they are, for whom no definition
or status — whether international or community-based — would be
adequate. The refugee is, by definition, a sufferer/an agent of pol-
itics, the latter no longer to be denied.

The present research revealed the value of exploring refugees’
affairs from the philosophical lenses of Michel Foucault and Han-
nah Arendt. By revisiting concepts of biopower, biopolitics and re-
sistance, philosophy emerged as critical in understanding current
power dynamics and political stakes. A dialogue with Félix Guatta-
ri and Gilles Deleuze’s insights was made equally relevant, in high-
lighting new perspectives on migratory experiences and emerging
forms of resistance to violent biopolitics. Lastly, and drawing on
the concept of ‘the right to have rights’, the study sought to devel-
op the political space of refugee resistance, thereby raising the sig-
nificance of ever-fluctuating political identities and challenging
current migration policies.

In a prospective outlook, the investigation on the differenti-
ated treatment of refugees - through biopolitical studies - opened
avenues for alternative refugee representation, and for shifting the
course of migration policy. In developing a political scene in the
Arendtian and Foucauldian construed sense of the fluctuating po-
litical subject, the pursuit of a ‘right to have rights’ for refugees
- in their duality as human subject and as refugees facing specif-
ic challenges - explored how empowerment could be gained by
those who were formally denied status from which such ‘right’ de-
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rived.”’® Moreover, considering the subject of rights in its vulner-
ability to (bio)politics — of which the refugee is a relevant mani-
festation - diverts attention from a status regarded necessary for
rights enjoyment, and independently of the societal evaluation as-
sociated therewith. On the contrary, the emphasis is placed on the
degree of vulnerability to enable their claims as bearers of rights,
reckoning power, agency and political-subjectification differences
and apprehending the obstacles (vulnerable) refugees meet. The
subject of rights would no longer be limited to the passive sufferer
on whom rights are conferred from above and whose place in so-
ciety is assigned’”” - but evolve into a vocal individual acting and
affirming within a space finally commensurate to their vulnerabil-
ity, in what Arendt would term the ‘common world’.”’®

Such perspective embraces refugees’ capacity to act as active
actors rather than passive objects of migration policies and legis-
lation. By emphasising vulnerability and acknowledging diversity
in refugee experiences, it enables moving past narrow categorisa-
tions and definitions of legal status towards equality of rights. It
is, therefore, essential to revisit conventional rights frameworks,
recognising refugees’ voices and actions, and fostering an envi-
ronment - a scene of plurality and visibility in the Arendtian and
Foucauldian sense - where their ability to exercise their rights is
recognised. This calls for the questioning of predetermined clas-
sifications and statuses, and promoting an approach grounded in
vulnerability, agency and active participation/resistance.

As such, and far from conceding to an almost Arendtian pes-
simism described, it would be of interest to take notice of the ‘Cal-
ais Jungle’ for example, which, far from fitting its appellation, has
attempted to create a political representation with its ‘Council of
Exiles’ meeting once a week.””? As Michel Agier comments, ‘this is
the moment, that of speaking out “in the name of the refugees”,
all “vulnerable”, that politics is introduced into the camp’.”® Un-
knowingly, perhaps had Agier already succeeded in covering the
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prospects outlined herein for refugees’ rights and political scene:
a heightened vulnerability should no longer preclude one from be-
ing a political subject.
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