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Abstract

The purpose of this paper is to examine whether the European Union (EU) has been successful
in protecting and promoting human rights in Latin America, what could be improved, and why.
The analysis begins with an examination of the general legal framework of EU foreign policy,
including a brief explanation of the various instruments at the EU's disposal and their
limitations. This is followed by a discussion of the EU's role in the international context,
including in relation to Europe's colonial past and the notion of European values. The
importance of the relationship between the two regions is then briefly analyzed. Next, three
extensive case analyses are presented, discussing the EU's involvement in Chile, Cuba, and

Colombia, all in the specific context of major human rights issues in these countries.

The paper concludes that there is much to criticize in the various activities of the EU in Latin
America, especially from a decolonial perspective and regarding the discrepancy between
ethical and realist objectives. However, the diversity of the efforts made can be positively
acknowledged and there is reason to believe that in the future there will be improvements and

that the relationship between the two regions will be strengthened towards one of equal partners.
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A. Introduction

In recent years, there has been an important discussion in the art world about representation.
Who is allowed to represent? For example, even if it is for a good cause - storytelling, raising
awareness, expressing solidarity - can a white person use the suffering of Black people in their

art?!

At an event in Athens, at the National Museum of Contemporary Art,? this question was posed
to the well-known photographer Susan Meiselas, who has worked extensively in Latin America
(LATAM), where she also took the famous picture of the ‘Molotov Man’ in Nicaragua.®
Meiselas answered that ‘when you come to a place as an outsider, you have to see where you
can contribute.” Eventually, her statement illustrates very well what the purpose of this thesis
is. Leaving the art scene and entering the world of politics and law, I want to analyze the
European Union’s (EU) role in LATAM as an outsider, but an outsider who, for several reasons,

cannot ignore what is occurring in that region.

In its program for this year's elections of the European Parliament (EP), the right-wing VOX
party in Spain devoted an entire chapter to the country's particular relationship with LATAM,
claiming a special responsibility due to the shared history of Spain's, wrongly called,
‘discovery’ of America.? In this paper, I will argue that Europe, not just Spain, does indeed have
a special responsibility towards the region because of the black chapter in our shared history as
colonial powers® - but contrary to what right-wing voices say, this history should lead to a deep
reflection on our role in contributing to the injustices that occur in the world and, consequently,

in fighting against them.

My argument will include a description of the instruments that can be used under the legal
framework to protect and promote human rights in LATAM. It will also include three case
studies asking whether the EU’s approach has been successful or what needs to be changed. I
have chosen to focus on three countries in the region, with very different histories, political
systems, and relationships with the EU. In doing so, I hope to provide a comprehensive

overview of the EU's possible influence that can serve as an example for other countries in the

1 JI Charlesworth, ‘Violence and representation’ (Art Review, 4 April 2017) <https:/artreview.com/opinion-24-
march-2017-violence-and-representation/> accessed 14 June 2024.
2 ‘pPaper Graveyards. A Conversation between Susan Meiselas and Eduardo Cadava’ (EMST Athens 13 June 2024).
3 Susan Meiselas, ‘Nicaragua - Molotov Man ’ (Susan Meiselas, 2024)
<https://www.susanmeiselas.com/nicaragua-molotov> accessed 14 June 2024.
4 VOX, ‘Programa electoral de VOX Elecciones Europeas 2024 <https://www.voxespana.es/programa/otras-
propuestas-de-vox/programa-electoral-de-vox-elecciones-europeas™> accessed 14 June 2024, ch 9.
5 Of course, not every country in the EU has a colonial history. Nevertheless, I believe we are dealing with a
collective responsibility of all MSs. I will explain why in later chapters.
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region, as well as other parts of the world while trying to avoid an oversimplification of Latin

American countries,® - the region is not as homogeneous as it is often understood. ’

The countries whose relations with the EU I will analyze are Chile, Cuba, and Colombia. Within
these analyses, I have focused on specific issues of particular relevance to each country. I will
thus provide a broad picture, touching on the rights of indigenous peoples, freedom of speech
and its relevance for democracy as well as peace and security policies, all under the question of

what the EU can and should do, as well as when Europe should not get involved.

I. Methodology

It is often said that LATAM is not a priority for Europe because it does not affect its core
interests,® especially not in comparison to other regions.® While it is true that the EU puts more
emphasis on its relationship with other states,'” this does not mean that the Americas are
irrelevant to European foreign policy. On the contrary, when it is not economic interests that
are the main driving force behind the establishment of diplomatic relations,’' one can
thoroughly analyze how the EU strives to be a global human rights actor and whether it
succeeds. This is important not only because of the general question of what role we play in
international politics, but especially because of a changing dynamic that should make us
question where we stand when countries like Russia, China, and Iran are powerful actors despite
their poor human rights records. In this complex global order, it seems logical for the EU to

form alliances with others because doing so is essential for achieving many of its objectives.'?

6 Stephan Keukeleire, Sharon Lecocq and Frédéric Volpi, ‘Decentring Norms in EU Relations with the Southern
Neighbourhood’ (2020) 59 Journal of Common Market Studies 891, 892.
" Anna Ayuso and Gian Luca Gardini, ‘EU-Latin American Relations as a Template for Interregionalism’ in Frank
Mattheis and Andréas Litsegard (eds), Interregionalism across the Atlantic Space (Springer International
Publishing 2017) 3.
8 See also: Karlos Pérez de Armifio, ‘Introduction: EU Support for Peace in Colombia. Territorial Approach,
Strengthening Civil Society and Human Rights’ in Karlos Pérez de Armifio (ed), European Union Support for
Colombia's Peace Process (Palgrave Macmillan 2023) 11.
® Mario E. Carranza, ‘Leaving the Backyard: Latin America’s European Option’ (2004) 2 Internationale Politik
und Gesellschaft 54, 79.
10 For example, cooperation with countries on the African continent often seems to be more in focus, given the
EU's externalization policies that aim at preventing people on the move from arriving in Europe. See also: Chris
Jones, Romain Lanneau, and Yasha Maccanico, ‘Access Denied: Secrecy and the Externalisation of EU Migration
Control” (Heinrich-B6l1-Stiftung European Union December 2022) <https://eu.boell.org/sites/default/files/2023-
03/secrecy externalisation _migration web.pdf> accessed 13 June 2024, 7.
11 Detlef Nolte, ‘The European Union and Latin America: Renewing the Partnership after Drifting Apart’ (2023)
Working Paper GIGA Focus Lateinamerika 2 <https://nbn-resolving.org/urn:nbn:de:0168-ssoar-85384-1>
accessed 14 June 2024.
12 Lucia Dammert and José Ignacio Torreblanca, ‘Critical Material: The EU’s and Chile’s New Relationship in the
Multipolar World’ (European Council on Foreign Relations, 14 December 2023) <https://ecfr.eu/article/critical-
material-the-eus-and-chiles-new-relationship-in-the-multipolar-world/> accessed 13 May 2024.
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Therefore, I will analyze the legal documents that shape the EU's foreign policy from a general
point of view and then explore the EU’s external activities in relation to the countries I have
chosen for my case studies. As the title of this thesis suggests, I will focus primarily on the
protection and promotion of human rights. Aware of the traditional categorization of human
rights obligations into respect, protect, and fulfill,'® protection in this thesis is understood as the
prevention of human rights violations by private actors as well as national governments and
state authorities, and promotion is understood as any action aimed at improving the human
rights situation of a country. Moreover, the analysis will be conducted using a multidisciplinary
approach - law is dynamic and shaped by culture and history, so I cannot ignore the contexts
from which relevant international, regional, and national documents originate. In addition, a
multidisciplinary approach is necessary for a full understanding of the complex field of EU
foreign policy.!* In this regard, I also want to emphasize the sovereignty of states and the role
of Europe in a world often described as post-colonial. In my academic career, I have often
thought that our continent does not put enough emphasis on its colonial past, even though it has
had an enormous impact on how our world looks today, who is wealthy and powerful, and who
is not. When it comes to foreign policy and legal analysis, this is something that needs to be
considered more often and to a degree that will help us achieve a more just and equitable world

order.

In addition to the EU legal framework, international legal documents, and national legislation
of the countries in question, I have studied scientific research to support my argumentation with
the work of several scholars. Since I touch on many current and evolving issues, I have also
had to rely on several media outlets to keep this work as updated as possible. In addition, I have
studied the findings of relevant civil society organizations (CSOs) to examine what problems
might arise from certain external actions of the EU, which was particularly relevant for the case
studies. In this regard, it must be said that this thesis cannot examine every activity that the EU
has undertaken concerning the specific country, as this would exceed the scope of this work by
war. For this reason, I have intentionally focused on certain issues and activities. I have made
sure that they are distinct from each other, which allows for a broad understanding while leaving

the space to go into depth on the specific topic. Furthermore, while sometimes singular member

13 Lorand Bartels, 4 model human rights clause for the EU's international trade agreements (Deutsches Institut
fiir Menschenrechte 2014) 17.
14 Ramses A. Wessel, ‘The Legal Dimension of European Foreign Policy’ (draft) in Aasne Kalland Aasrstad and
others (eds), Handbook of European Foreign Policy (Sage 2015)
<https://ris.utwente.nl/ws/portalfiles/portal/559873 1/wessel103.pdf> accessed 21 May 2023, 14.
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states (MSs) and their activities will be mentioned, I have focused on the EU as a single actor

instead of discussing the policies of particular MSs.

With my thesis, I hope to contribute to a stronger human rights policy of the EU, one that takes
into account not only our economic power but also our responsibilities as a wealthy region of

the Global North.

II. LATAM, LAC or Abya Yala?

My thesis revolves around LATAM - while in common parlance it seems obvious what this
means, when one wants to be precise and define this construct, one quickly realizes that a

definition is not as obvious as initially thought.

‘Latin America’ is commonly understood as an attempt to distinguish the region from the

).15> However, the

northern part of the continent, especially the United States of America (US
origins of the term are much more complicated. As Michel Gobat has put it, the invention of
‘Latin America’ is based on a ‘transnational history of anti-imperialism, democracy, and race’.
European colonial tendencies to dominate other parts of the world already underlie the whole
concept of continents, and the invention of ‘Latin America’ was no exception. The term seems
to have originated from the French idea of a ‘Latin race’, but unlike ‘Latin Africa’, it has
survived because of its later use to oppose US imperialism.'® Generally, ‘Latin America’ is said

to include the states of the region that speak a Romanic language.’

In its policies, the EU usually refers to the region as ‘LAC’, which includes both LATAM and
the Anglophone parts of the Caribbean.’® While this combination makes sense in certain
contexts, it does not sufficiently take into account the different experiences of the regions
concerned - in general, relations with the Caribbean have a stronger colonial flavor compared

1.19

to LATAM, one that is even more asymmetrical.”” For my work, therefore, I have chosen to

focus on LATAM and, to make it more comparable, on the Hispanic parts of the region.

15 Rubén Torres Martinez R, ‘Sobre el concepto de América Latina ¢Invencion francesa?” (2016) 32 Cahiers
d’études romanes 89, para 1-6.
18 For an extensive explanation of the term’s origins see: Michel Gobat, ‘The Invention of Latin America: A
Transnational History of Anti-Imperialism, Democracy, and Race’ (2013) 118 American Journal of Ophthalmology
1345.
7 ibid 1360.
18 EU-LAC Foundation, ‘Members’ (EU-LAC Foundation) <https://eulacfoundation.org/en/members> accessed
1 July 2024.
19 Lorena Ruano Gémez, ‘The institutional architecture of the EU-LAC relationship® in Lorena Ruano Gémez,
Dealing with Diversity, The EU and Latin America Today (European Union Institute for Security Studies, Paris
2018) 37.
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While I will use the term ‘Latin America’ throughout this work, I would like to invite the reader
to think critically about the implications of this term. Throughout history, part of the population
of LATAM has been described as ‘too Black’?® to be Latin American. At the same time, the
Indigenous population is colonially forced to fit into the concept of ‘Latinidad’.?* For these
reasons, it has already been suggested that it may be necessary to stop using the term to achieve
proper decolonization. Instead, we should consider referring to ‘Abya Yala’,?? a name used by
a variety of indigenous communities to refer to the continent of the Americas. It comes from

the Guna people of the Darién Gap, which lies between present-day Colombia and Panama.?

20 Gobat (n 16) 1370/1371.
2L Ménica G. Moreno Figueroa, ‘Mestizaje: When the shades dissimulate whiteness’ (2023) 48 The Funambulist.
See also: Floridalma Boj Lopez F, ‘Naming, A coming home: Latinidad and Indigeneity in the Settler Colony’
(2022) 41 The Funambulist.
22 Gobat (n 16) 1375.
23 Sergio Calderon Harker, ‘Decolonial: Abya Yala’s insurgent epistemologies’ (2023) 50 The Funambulist.
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B. Human Rights in the EU’s External Action

I. The EU as a global Human Rights Actor

As we will see throughout this analysis, human rights play a crucial role in EU policies.
However, the EU has not always been seen as a human rights actor. Instead, free trade and the
single market have long been at the forefront of its activities - while the protection of
fundamental rights has been ‘imposed’, for example, by the German Constitutional Court,
which threatened to ignore the primacy of EU law if the EU wouldn’t include a framework for
the protection of fundamental rights.?* In the end, the Charter of Fundamental Rights (CFR)
was adopted and has become binding since the Treaty of Lisbon, establishing a human rights

standard to be protected in EU activities.?

1. Historical Context and Legal Framework

The EU was created in the aftermath of World War II. Its purpose was to prevent Western
European nations from engaging in violent conflict with each other by binding them to legal
obligations, and thereby putting an end to an ‘anarchic’ system in the region.?® Other fields of
competence later expanded the idea of achieving peace within Europe through common trade -
and the eventual expansion to include common external activities can be seen both critically in
terms of why the EU needs to interfere in other countries, but also as a logical and positive step

forward from promoting peace in Europe to promoting human rights and democracy elsewhere.

The relevant provisions are constitutionally located in two different areas: Title V of the Treaty
on European Union (TEU) and Part V of the Treaty on the Functioning of the European Union
(TFEU). While almost all matters relating to external relations are contained in the TFEU,
matters concerning the Common Foreign and Security Policy (CFSP) are found in the TEU.?’
The EU began operating under a CFSP in 1993 with the entry into force of the TEU. Several
developments followed until the Treaty of Lisbon entered into force in 2009, which established

the legal framework as it exists today.?

24 BVerfGE 37, 271 - Solange I, Beschluss vom 29. Mai 1974.
2 Sionaidh Douglas-Scott, ‘The European Union and Human Rights after the Treaty of Lisbon’ (2011) 11 Human
Rights Law Review 645, 646.
% Karen E Smith, ‘Beyond the Civilian Power EU Debate’ (2005) 3 (17) Politique européenne 63, 70.
2" Graham Butler, Constitutional law of the EU's Common Foreign and Security Policy: Competence and
Institutions in External Relations (Modern Studies in European Law series, Hart Publishing/Bloomsbury 2019)
40.
%8 EP, ‘5. The EU’s External Relations’ in Fact Sheets on the European Union (2024)
<https://www.europarl.europa.eu/erpl-app-public/factsheets/pdf-chapter/en/en-chapter-5.pdf> accessed 31 May
2024, 4.
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The legal basis for the EU's external action can be found in Art. 21 ff TEU. According to Art.
24 1 TEU, the CFSP (Art. 23 ff TEU) is subject to special rules and procedures.?® In the absence
of'a comprehensive list of competencies, it has been debated how to distinguish this field from
other policies® that are specified in Art. 205 ff TFEU. According to these provisions, the EU's
external actions include a Common Commercial Policy (CCP), development cooperation and
humanitarian aid, restrictive measures, international agreements, as well as Union delegations,
and cooperation with international organizations.®! In some cases, they establish an extensive

exclusive competence for the EU, as in the case of the CCP.%2

The promotion of regional cooperation, the protection of human rights, the promotion of
democracy and good governance, the prevention of conflicts, and the fight against international
crimes are the objectives laid down in the legal framework. While these aims are not unique to
the EU but common to many actors on the international stage, the EU's use of mostly soft

instruments is a distinguishing element.*

2. The external Human Rights Commitment

Art. 21 (1), (2)(b) TEU states that in its external action, the EU is guided by human rights,
democracy, and other principles that were the inspiration for its own creation. This commitment
has subsequently been operationalized, first through the EU Strategic Framework in 2012 and
later through the subsequent Human Rights and Democracy Action Plans (2012-2014, 2015-
2019, and 2020-2024) adopted by the Council.3* Art. 21 TEU clarifies that the promotion of
human rights is no longer just a matter of development policy, but a factor in all external actions.
Especially Art. 21 (2)(b) TEU can be seen as a shift towards not only wanting to improve the
situation in a third country but also to evaluate the EU's own actions based on their orientation
towards human rights. Moreover, the provision makes clear that the promotion of human rights
is not subordinate to the specific primary objective of a particular policy.*® In the end, the

obligation of Art. 21 TEU is not a legal basis in itself but can be viewed as the foundation of

2 Consolidated Version of the Treaty on European Union [2016] OJ /1 C 202/13/03 (TEU).
30 Butler (n 27) 40/41.
31 Consolidated Version of the Treaty on the Functioning of the European Union [2012] OJ 1 C 326/47 (TFEU).
32 Allan Rosas, ‘EU External Relations: Exclusive Competence Revisited’ (2015) 38 Fordham International Law
Journal 1073, 1094.
33 Jéronimo L. S. Barbin, ‘Fiinf Jahre nach Lissabon: Das Auswirtige Handeln der EU auf dem Priifstand’ (2015)
38 Integration 343, 343/344.
34 Michael Krennerich, Human Rights Politics (Springer 2024) 98.
% Vivian Kube, ‘The European Union’s External Human Rights Commitment : What Is the Legal Value of Article
21 TEU?”  (2016) 10 European  University  Institute, = Working  Paper, EUI = LAW
<https://cadmus.eui.eu/handle/1814/40426> accessed 30 June 2024, 13.
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the EU's human rights-based approach in all policies affecting its external action. It makes

human rights an objective in its own right.%

The commitment to human rights is further enshrined in Art. 3 (5) TEU, which entails the
obligation to uphold and promote the values of the EU, established in Art. 2 TEU, as well as the
commitment to contribute to the protection of human rights and the development of
international law (IL). The specific foreign policies then refer to the general objectives of the
EU’s external action, as can be seen from the example of Art. 207 (1) 2 TFEU for the CCP that
shall be conducted in the contexts of these objectives. In addition, the fundamental rights
enshrined in the CFR form a general principle of EU action, as do the obligations arising from

international human rights commitments.%’

Overall, the human rights commitment is enshrined in several overlapping provisions, which
use different terms to describe the commitment and whose scope therefore requires further

examination.3®

3. Competences and the Requirement of Coherence

The Treaty of Lisbon has led to a fundamental change in the way the EU's external action is
structured® and has eventually given the EU a political dimension. An undertaking that would
take time and require a change of mindset on the part of the MSs, as they would be required to
think as a whole instead of acting only in their national interests.*® The somewhat shared
competence between the EU and its MSs often leads to complications. However, with the High
Representative for Foreign Affairs / Vice-President of the European Commission (HR/VP) and
the European External Action Service (EEAS), two bodies have been created that can facilitate

cooperation to a certain extent.*!

The issue is best described by the term ‘vertical coherence’,
which is not explicitly mentioned in the treaties but can be derived from Art. 4 III TEU, which

contains the principle of loyal cooperation.*?

The principle of coherence is important at different levels: The just mentioned vertical
coherence, which refers to coherence between the Union and the MSs; but also horizontal

coherence (Art. 21 (3) 2 TEU), which refers to the different policy areas in which the EU

% ibid 14.
37 Kube (n 35) 2/3.
3 See also: Bartels (n 13) 16.
% ibid, abstract.
40 Veit Bachmann, European External Action: The Making of EU Diplomacy in Kenya (Routledge 2017) 171.
4 Wessel (n 14) 11.
42 Lena Freigang, EU-Demokratie- und Menschenrechtsforderung im auswdrtigen Handeln nach dem Vertrag von
Lissabon (Nomos 2015) 170.
-8-



operates; as well as institutional coherence (Art. 13 (1) TEU).*® ‘Coherence’ itself can be
defined in different ways. However, a common thread is that it requires the absence of
contradictions between the policies of different actors.** This is necessary to be able to act

effectively.*®

On the institutional level, the part played by the EP, which has already been accused of acting
more like an NGO than an institution defending the interests of the EU, is especially
interesting.*® As we will see later in the case studies, the role of the EP should not be
underestimated also for LATAM. The creation of the Euro-Latin American Parliamentary

Assembly (EuroLat) in 2006, for example, is particularly noteworthy.*8

Concerning the horizontal aspect of the coherence principle, it is necessary to address the
collision rules. While human rights and democracy are general objectives of the EU's external
action, the specific policy areas also have specific objectives. The question of which objective
takes precedence over the other general ones and the specific objectives can only be determined
on a case-by-case basis. The treaties do not imply a general priority for any of the objectives,
which is why the principle of ‘practical concordance’ or the ‘balancing*° of different objectives
ultimately gives temporary priority only for the specific case.®° It is interesting to note that the
general objectives of the EU's external action thus support the principle of coherence by creating
common objectives, but at the same time require that the principle is followed appropriately

since they are normatively on an equal footing.>!

4. Instruments

In the next step, I will discuss the different instruments at the EU's disposal to achieve its goal

of functioning as a human rights actor. The treaties do not list such instruments, neither Art. 21

43 Lisa Miiller, Das Kohdirenzgebot im Entwicklungsrecht der Europdiischen Union (Nomos 2015) 141.

44 Clara Portela and Kolja Raube, ‘The EU Polity and Foreign Policy Coherence’ (2012) 8 Journal of Contemporary
European Research 3, 4.

4 Clara Portela and Kolja Raube, ‘(In-)Coherence in EU Foreign Policy: Exploring Sources and Remedies’
(European Studies Association Bi-annual Convention, Los Angeles, April 2009)
<https://aei.pitt.edu/33122/1/portela. clara (2).pdf> accessed 3 June 2024, 2.

4 Paul Taylor, ‘Between Two Stools: The EU’s Foreign Policy’ (Friends of Europe, 20 October 2023)
<https://www.friendsofeurope.org/insights/critical-thinking-between-two-stools-the-eus-foreign-policy/>
accessed 30 May 2024.

47 Council, ‘IV EU-LAC Summit (Vienna, Austria, 12 May 2006) Declaration of Vienna’ (Press Release, 12 May
2006) 9335/06 Presse 137, 3 [8].

“8 Isabelle Ioannides, Peace and Security in 2019: Evaluating EU efforts to support peace in Colombia’ (EPRS
2019) 33.

49 Freigang (n 42) 130/131: The idea of both approaches is similar, the only difference being that ‘practical
concordance’ is even more concerned with finding a solution that allows all the objectives in question to be met as
much as possible.

%0 ibid 134/135.

5l ibid 171/172.



TEU nor Art. 3 are of help, the latter only refers to ‘appropriate means’ (Art. 3 (6) TEU).%
However, it is an option to classify possible instruments into three groups: political, trade, and
military. Using this as a starting point, a wide palette of tools can be identified,>® which one
might even criticize as being too extensive and thus non-transparent.> In its interregional
cooperation with LATAM, the EU has traditionally tried not to act purely commercially, but
rather to play a regulatory role that covers three dimensions: politics, economics, and

t55

development.® To an extent, also cooperation in the area of defense plays a role.*® I will focus

on the most important instruments for the topics covered by this thesis.

a. Diplomacy

Article 47 TEU explicitly recognizes the EU’s legal personality, making it an independent entity
that is therefore able to act under diplomatic law.>’ Diplomatic action includes not only the
classic instruments such as démarches and human rights dialogues but also public®® as well as
quiet diplomacy.®® It is also possible to cut off diplomatic relations in response to serious human

rights violations, a situation in which the instruments of diplomacy and sanctions overlap.®

Diplomacy tools are often used when, for various reasons, other tools would not have the
desired effect. For example, in the case of rather difficult relations with a country, they offer the
possibility of continuing cooperation rather than having the other country become alienated.
However, human rights dialogues with countries that are known for committing grave violations
of human rights have already been criticized for their ineffectiveness. For example, several
CSOs have called on the EU to end its human rights dialogue with China and to use more

effective tools at its disposal to improve the situation, suggesting, among other measures, to be

52 ibid 241/242.

53 ibid 245.

54 Manfred Nowak and Karolina Podstawa, ‘The EU’s (strategic) use of human rights tools and instruments in Jan
Wouters J and others (eds), The European Union and Human Rights: Law and Policy (Oxford University Press

2020) 542.
% Gian Luca Gardini and Anna Ayuso, ‘EU-Latin America and Caribbean Inter-regional relations: complexity and
change’ (Working Paper, Atlantic Future Seminar, Lisbon, January 2015)

<https://eulacfoundation.org/system/files/digital library/202307/1530laeu_5to_incluir aqui_quede.pdf>
accessed 20 June 2024, 11.
% Ruano (n 19) 27.
5 Freigang (n 42) 249/250.
Diplomatic law includes, for example, the Vienna Convention on Diplomatic Relations (VCDR), whose Art. 3 lists
the functions of a diplomatic mission. The role of the EU in this framework has been analyzed in Ramses A. Wessel
and Bart van Vooren, ‘The EEAS’s diplomatic dreams and the reality of European and international law’ (2013)
20 Journal of European Public Policy 1350.
%8 Freigang (n 42) ch 6.1.
% Katrin Kinzelbach The EU's Human Rights Dialogue with China: Quiet Diplomacy and its Limits (Routledge
2016) 1.
8 Freigang (n 42) 267/268.
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more active at the UN level, but also to explore the possibilities of universal jurisdiction.®! That
said, there are also successful examples, such as the cooperation between the EU and the Group
of Latin American and Caribbean Countries (GRULAC) in their resolutions on children’s

rights,®? which are consistent and also attract a growing number of states.5

b. Enforcement

While the EU sometimes prefers unconditional instruments, such as the human rights dialogues
discussed above, conditionality is a tool that is commonly used in its external relations and can
cut across several policy areas.% Enforcement in that sense is used when it seems especially
necessary to ensure compliance with human rights standards. However, enforcement tools are
subject to political and institutional considerations and are therefore sometimes criticized for

being applied inconsistently.®®

aa. Positive Conditionality: Human Rights Clauses

The inclusion of human rights provisions especially in trade agreements makes sense when one
considers the potential impact of such agreements: They can promote prosperity and reduce
poverty, but at the same time create a risk of causing problems such as displacement and
environmental degradation. In addition, the inclusion of democratic principles, such as respect
for the rule of law, helps to ensure a stable legal environment that is necessary for functioning
trade relations.®® Therefore, it is not only human rights that are included in the agreements
through positive conditionality, but also other components.®’ Together, they form the ‘essential
elements’ of an agreement, which is why such provisions are also called ‘essential elements

clauses’.%8

61 Human Rights Watch (HRW), ‘Joint CSO letter calling for suspension of EU-China human rights dialogue’
(HRW, 12 June 2024) <https://www.hrw.org/news/2024/06/12/joint-cso-letter-calling-suspension-eu-china-
human-rights-dialogue> accessed 2 July 2024; HRW, ‘Joint Public Letter: EU Should Prioritize Rights in Relations
with China after Findings of Potential Crimes Against Humanity’ (HRW, 16 February 2023)
<https://www.hrw.org/news/2023/02/16/joint-public-letter-eu-should-prioritize-rights-relations-china-after-
findings> accessed 2 July 2024.
62 Most recently: UNGA Third Committee (78 Session) ‘Promotion and protection of the rights of children’ (8
November 2023) UN Doc A/C.3/78/L.19/Rev.1.
8 Nowak and Podstawa (n 54) 554/555.
84 Kinzelbach (n 59) 194.
8 Nowak and Podstawa (n 54) 550-552.
% Isabelle loannides, The Effects of Human Rights Related Clauses in the EU-Mexico Global Agreement and the
EU-Chile Association Agreement: Ex-Post Impact Assessment (EPRS 2017) 17.
57 Nicolas Hachez, “Essential Elements’ Clauses in EU Trade Agreements Making Trade Work in a Way that Helps
Human Rights?’ (2015) 53 Cuadernos Europeos de Deusto 81, 87.
8 Bartels (n 13) 10.
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The purpose of those clauses is the creation of a clear legal basis for the raising of human rights
issues, and ultimately their inclusion as part of the dialogue with a third country.®® Human rights
clauses are found to be particularly effective ex-ante.”’ Rather than leading to improvements
after the agreement comes into force, governments improve their policies in anticipation of an
agreement,’! after weighing the political costs of change against the political and financial
benefits.”? The EU's use of the ‘power of the purse’’® can be described as a relatively hard

instrument compared to other soft instruments commonly used by the EU.”

The first time such a clause was used in the body of an agreement, and not just in the preamble,
was in 1989 in the fourth Lomé Convention. Then, in 1995, the EU decided to include an
essential elements clause in all of its agreements with third countries.” They have undoubtedly
had an impact on the negotiation of agreements, as can be seen in the case of negotiations with
Australia - the EU insists on the clauses even in agreements with countries not necessarily

known for poor human rights records.”®

The essential elements clauses are also subject to criticism. For example, it is often the case that
agreements do not only concern the CCP, which falls under the exclusive competence of the
EU - as a consequence, such mixed agreements are provisionally applied pending ratification
by the MSs, which in some cases leads to uncertainty as to whether the essential elements clause
is part of the provisional application. In addition, the scope of the clauses is not consistent in
the different agreements that the EU concludes and has concluded, which adds to the
complexity. I will not discuss this issue in detail, as human rights are always included, which is
why the issue is not of great importance for the question of this paper. However, the issue does
have an impact on the EU's credibility and ultimately on the confidence of partner states -
something that should perhaps lead to the consideration of a standard clause so that states are

treated equally. Nevertheless, slight differences may be justified by the different contexts and

8 ECORYS, CASE and Directorate-General for Trade (COM), Ex-ante Study of a Possible Modernisation of the
EU-Chile Association Agreement Final Report (COM 2017) 276.
0 Peter Becker ‘Conditionality as an Instrument of European Governance — Cases, Characteristics and Types.’
[2024] Journal of Common Market Studies (forthcoming) <https://doi.org/10.1111/jcms.13580> accessed 28 June
2024, 1/2.
"L ECORYS, CASE and Directorate-General for Trade (COM) (n 69) 277.
2 Becker (n 70) 2.
8 Willem Molle, ‘EU Membership and Budget Allocation Conditionality’ (2018) 4 Studies in European Affairs
167, 174.
4 Becker (n 70) 2.
5 Communication from the Commission on the Inclusion of Respect for Democratic Principles and Human Rights
in Agreements between the Community and Third Countries [1995] COM(95) 216 final.
6 Young Lo Ko, ‘A Common Institutional Framework for EU-Korea Relations* in James Harrison (ed), The
European Union and South Korea (Edinburgh University Press 2013) 163.
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objectives of the agreements.”” Also, the discrepancy between different clauses is relevant to
the following thesis regarding the different formulations that determine the scope of what is
meant by ‘human rights’. Third-country agreements generally refer to the Universal Declaration
of Human Rights (UDHR), which seems to function as a minimum standard. More recently, the
EU has begun to include references to other relevant human rights instruments to which the
state concerned has acceded.’”® Whether the relevant instruments are implemented in the same

way, i.e. universally understood in the same way, is of course ultimately an open question.

Finally, there has been considerable criticism from developing countries who see such clauses
as coercion, leading to the question of whether Europe, as a ‘post-colonial’ entity, should not

rely on voluntary transformations instead.”

A very important point of criticism concerns the implementation - it is said that the EU often
allows human rights violations to go unpunished. Regarding this, a point of criticism is that
when the EU activates conditionality, it does so selectively.®® In particular, the EU is reluctant
to engage with powerful states, while being stricter with less potentially harmful partners.5!
Moreover, unless there is a serious and sudden deterioration in the political situation,
conditionality will not normally be activated even if human rights violations are routinely taking
place in a country.®2 When it comes to those issues, the EP plays a particularly important role
in monitoring the implementation of human rights clauses by using its resolutions.? In 2008, it

stressed that the issue undermines the EU’s credibility.®* What exactly happens when

conditionality is finally activated will be discussed in the next paragraph.

bb. Negative Conditionality: Sanctions
In essential elements clauses, conditionality is triggered by an accompanying non-execution
clause,® included for cases in which a state party commits serious human rights violations. The

clause then allows for ‘appropriate measures’ that must be proportionate to the violation(s) and

" Peter van Elsuwege and Joyce de Coninck, ‘The Effectiveness of Human Rights Clauses in EU
Trade Agreements: Challenges and Opportunities’ (Policy report, Ghent European Law Institute 2022) 18.
8 ibid 19.
9 Kalypso Nicolaidis and Sophie Meunier, ‘The European Union as a conflicted trade power’ (2006) 13 Journal
of European Public Policy 906, 920.
8 Hachez (n 67) 99.
81 Fabienne Zwagemakers, ‘The EU’s Conditionality Policy: A New Strategy to Achieve Compliance’ (2012) 3
IAI Working Papers <https://www.iai.it/sites/default/files/iaiwp1203.pdf> accessed 17 June 2024, 5.
8 Hachez (n 67) 101.
8 Joannides (n 66) 29.
8 EP Resolution (2008/2031(INI)) of 4 September 2008 on the evaluation of EU sanctions as part of the EU’s
actions and policies in the area of human rights [2008] OJ C 295E/49 [21].
8 Hachez (n 67) 89/90.
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can be implemented only after consultation or even an arbitration procedure has taken place.®

One problem is that there is no mechanism to measure when such a situation has occurred,®’
which leads to the possibility of double standards. While essential elements clauses have
already been criticized as potentially becoming disguised protectionism and being of imperialist
character, such criticism has also been directed at the accompanying non-execution clauses. So
far the instrument in question has only been activated when targeting countries of Africa, the
Caribbean, and the Pacific (ACP), i.e. essentially former EU colonies.®® Concerning this, the
EU needs to recognize that its policies have a significant impact on these regions, for example,
they affect the livelihoods and economic well-being of local farmers by making it more difficult
for them to compete in the global marketplace. The disparity in trading power can thus be a

matter of life and death, which highlights the complex dynamics of international trade.3®

Apart from conditionality in the form of the two clauses outlined above - international actors
generally have a wide range of sanctioning tools, including arms embargoes or financial and
travel restrictions, among others. Consequently, there is a distinction between targeted sanctions
and broad embargoes,”® which can furthermore cover several EU policy areas: The CCP,
development assistance, or CFSP, making a distinction sometimes difficult.! The EU is an
interesting case in that regard because its policies usually focus on positive rather than negative
incentives.® For instance, trade is one of its most used foreign policy instruments — but mainly
through free trade agreements (FTAs), which have the exact opposite goal compared to
sanctions. The reluctance can be explained by the negative impact of sanctions also on the
implementing state® and because of the need to obtain a unanimous decision for coercive

measures, which is rather difficult and therefore usually not considered.

Eventually, it is interesting to ask under what conditions the EU seems to be implementing
sanctions despite these concerns. Of course, we need a situation in which human rights are
being violated. In addition to that, public opinion plays a role and has the power to put pressure

on an institution to impose sanctions — it determines the ‘cost of inaction’, as Omer Zarpli

8 Jonel Zamfir, ‘Human rights in EU trade agreements The human rights clause and its application’ (Briefing,
EPRS 2019) 8/9.
87 Toannides (n 66) 32.
8 Hachez (n 67) 105.
8 Nicolaidis and Meunier (n 79) 915.
% Katharina Meissner, ‘How to sanction international wrongdoing? The design of EU restrictive measures.’
(2023) 18 The Review of International Organizations 61, 62.
%1 ibid 66.
92 Joannides (n 66) 28.
% ibid 63.
% L. S. Barbin (n 33) 344.
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t.95 t.%

describes it.”> Moreover, immediate security threats to the EU are also taken into accoun
Another important factor is whether or not the US has imposed sanctions -%” US influence may
also have been a factor in the sanctions against a country in the region under discussion in this

paper, namely those against the Maduro regime in Venezuela.%®

c. Development Assistance

The EU is collectively the world's largest donor of international aid. It provides more than €50
billion annually to help eradicate poverty and promote global development.®® A highly visible
instrument is the European Instrument for Democracy and Human Rights (EIDHR), which is
characterized by its support to civil society and thus allows bypassing national authorities.
Another interesting project is the ‘Global Gateway’ investment program, which aims to support
infrastructure projects and thus provide an alternative to China's involvement in this sector,
namely its Belt and Road Initiative. The scheme has already been criticized as possibly falling
into the general risk of instrumentalizing development aid for the EU's interests.'%t However,
while there are of course always legitimate concerns when it comes to development

cooperation, the EU's demonstrated willingness to act and the variety of different programs is

positive.

5. Limitations

a. EU Law

The Lisbon Treaty has shaped the role of the EU as a global actor - but of course, it can still
only act based on legal competence, in line with the principle of conferral (Art. 4, 5 TEU).102
In that regard, the EU’s promotion of human rights is limited to the several areas in which the
EU is active.1% Therefore, the consequences of the principle have led to criticism, as it leads
the EU to promote HR standards that it might be unable to uphold internally due to a lack of

competence. In added concern, it is not even the organization that is regionally associated with

% Omer Zarpli, ‘To sanction or not to sanction: Public attitudes on sanctioning human rights violations.” (2024) 41
Conflict Management and Peace Science 238, 239.
% Meissner (n 90) 68/69.
7 ibid 70.
% ibid 80.
% COM, ‘Recipients and results of EU aid’ <https://commission.europa.eu/aid-development-cooperation-
fundamental-rights/human-rights-non-eu-countries/recipients-and-results-eu-aid _en> accessed 15 June 2024.
100 Alina Dobreva, ‘Buropean Instrument for Democracy and Human Rights’ (Briefing, EPRS September 2015) 5.
101 Mark Furness and Niels Keijzer, ‘Europe’s Global Gateway: A New Geostrategic Framework for Development
Policy?’ (Briefing Paper, German Development Institute January 2022).
102 Wessel (n 14) 9/10.
103 Jan Wouters and Gustavo Miiller, ‘The European Union’s Promotion of Human Rights abroad: The Case of
Latin America and the Caribbean’ in Ernesto Jeger, Diego Duran Cruz and Bruno Theodoro Luciano (coords),
Multilateralism and Regionalism in Challenging Times: Relations between Europe and Latin America and the
Caribbean (EU-LAC Foundation 2022) 90/91.
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human rights, as that would be the Council of Europe and the European Convention on Human

Rights.10%

Furthermore, Art. 3 (1) and (5) TEU are crucial'® for the external relations policy since they
contain the objectives of promoting the values of the EU, first in general and then specifically
concerning external policies.’®® Art. 21 (2) TEU then builds on these provisions. While many
of the EU’s objectives align with the intention to promote human rights, the possibility remains
that value-based objectives may conflict with other interests of the EU or its citizens, raising
the question of how to resolve this. In this respect, we're asking questions about the limits of
the EU as a normative power.'%” This limitation is all the more apparent because, as mentioned
above, the various objectives are of equal rank. And despite the special status of human rights

as EU values under Art. 2 TEU, this is not enough to explain a legal primacy for them.%®

b. International Law

This paper focuses primarily on EU law. However, in the context of the EU's external relations
policy, IL is of course not irrelevant - the EU is an actor in IL and responsible for its actions
within this framework.!%® Therefore, I would like to briefly discuss two issues. First, I will
discuss the question of whether the promotion of human rights in third countries conflicts with
the principle of non-intervention and the prohibition of the use of force. Second, I will analyze
whether there might even be certain obligations under IL to act when human rights are at stake

in other nations.*°

aa. Non-Intervention Principle and Prohibition of the Use of Force

The UN Charter states that there is equal sovereignty among its MSs (Art. 2 (1)) and that they
should avoid the use of force or the threat thereof in their international relations (Art. 2 (4)).
These principles are fundamental to international relations and serve to limit the foreign policy
actions of states.!'! For the EU's actions in LATAM, the use of force is unlikely to be an issue.
The principle of non-intervention on the other hand is relevant — also, because due to the

experience of European colonialism and later US imperialism, the countries of LATAM have

104 ibid 95.
105 Freigang (n 42) 122.
106 TEU [2016] OJ 1 C 202/13/03, Art. 3.
107 Freigang (n 42) 125/126.
108 ibid 128/129.
19 David Sehnalek, ‘The Responsibility of the European Union under International Law‘ in Alexander J.
Bélohlavek and Nadézda Rozehnalova (eds), Czech Yearbook of International Law Vol IX (Lex Lata 2018) 295.
110 Freigang (n 42) ch 2.
111 ibid 40.
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traditionally been strong advocates of the principle and thereby contributed to the development

of IL.112

The principle of non-intervention is one of the most fundamental rules of IL, although it is not
explicitly stated in the UN Charter. Art. 2 (7) only provides that the United Nations (UN) shall
not interfere in the internal affairs of its MSs. The inter-state principle of non-intervention is a
norm of customary international law (CIL). Its validity is undisputed because the object

protected is the sovereignty and independence of states, which remain the cornerstones of IL.**3

For the following analysis, it is of particular interest that the principle was created close to the
situation in the Americas. It was developed, like the prohibition of the use of force, based on
the Monroe Doctrine of 1823, which aimed to prevent the re-colonization of South American
states, and later the Calvo and Drago Doctrines of 1868 and 1902, which opposed intervention
by Europe, but also by the US. The creation of Art. 2 (4) UN Charter standardized this
prohibition and was then extended by the principle of non-intervention to, for example,
economic or political means.!** Important in this respect is also the Charter of the Organization
of American States (OAS), which contains the principle in extensive form!® and on which the
UN Declaration on Friendly Relations!® is based. In essence, the principle can be defined as
the prohibition of interference in the competencies of a sovereign state.''’” However, assessing

when an action crosses the line from legitimate pressure to prohibited coercion is difficult.®

Finally, while there is debate about whether the EU is bound by the UN Charter, it 1s widely
accepted that it is bound by CIL and thus by the principle of non-intervention.!'® The question
is to what extent this leads to a restriction of the EU's promotional activities. This thesis is built
around the promotion of human rights. However, democratic principles are related, which is

why I also touch on democracy promotion. To avoid confusion, this section will address the

112 Andrés Serbin and Andrei Serbin Pont, ‘Latin America and the Responsibility to Protect: Divergent Views from
the South?’ in Andrés Serbin and Andrei Serbin Pont (eds), Latin America and the Responsibility to Protect:
Divergent Views from the South? (Pensamiento Propio 2015) 20.
113 Hans-Joachim Heintze, ‘Interventionsverbot, Interventionsrecht Und Interventionspflicht Im Vélkerrecht’
(Biiro fiir Sicherheitspolitik 1998) <https://www.bmlv.gv.at/pdf pool/publikationen/14 sr3 heinze.pdf> accessed
2 June 2024, 1.
114 ibid.
115 Charter of the Organization of American States (adopted 1948, entered into force 13 December 1951) OAS
Treaty Series NOS. 1-C AND 61 (OAS Charter) Art. 19.
16 UNGA (25" Session) ‘Declaration on Principles of International Law concerning Friendly Relations and
Cooperation among States in accordance with the Charter of the United Nations’ (24 October 1970)
A/RES/2625(XXV).
17 Heintze (n 113) 1.
118 Gisela Reicherter, ‘Rechtsgrundlagen der humanitiren Intervention unter besonderer Beriicksichtigung des
Kosovo-Konflikts® (Dissertation, Universitit der Bundeswehr Miinchen 2005) 54.
119 Freigang (n 42) 42.
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differences and, consequently, the additional problems when it comes to promoting democracy

in the global context.

Concerning human rights, the question is relatively easy to answer. In addition to the fact that
the vast majority of states have ratified the major international human rights treaties, the most
fundamental human rights are also CIL. Therefore, human rights are not the sole responsibility
of states (domaine réserve) and their promotion does not violate the principle of non-

intervention.1°

For democracy, finding an answer to the question is much more difficult. When the UN Charter
was adopted, many participating states were not democratic. Also, binding treaties usually do
not use the word democracy, 1?! nor is there an international consensus on what defines it.}?? In
addition, the famous ICJ Nicaragua Case developed the customary right of each state to
determine its own political system.'?® At the same time, rights such as freedom of expression
and assembly must be considered in this context, as they constitute the democratic system.
Furthermore, free elections are also mentioned in the Covenant of Civil and Political Rights
(ICCPR).12* Therefore, some elements of democracy are part of human rights treaties, leading
to the assumption that democracy could be characterized as a ‘human right in the making’.1%®
That is reasonable, especially considering that the state is supposed to protect the human rights

of its citizens, but sometimes represents the very threat to them.1%

However, it is not possible to place this assumption on a secure basis in IL. Consequently, it
cannot be seen as one of its principles that could regulate the relationship between different IL
subjects. Instruments implemented without a state's consent - such as the EIDHR - thus remain
problematic since they have the potential for illegal intervention and make it necessary to
conduct an assessment on a case-by-case basis. Such an assessment is not necessary where

there is a link to a human right, such as freedom of expression. As a link can often be

120 ibid 46/47.
121 ibid 49-53.
122 Roland Rich, ‘Bringing Democracy into International Law’ (2001) 12 Journal of Democracy 20, 33.
123 Nicaragua v United States of America (Merits) [1986] ICJ Rep 1986/14 [263].
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1976) 999 UNTS 171 (ICCPR) Art. 25 (b).
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established, it is ultimately rather unlikely that an EU support instrument amounts to an illegal

intervention.'?’

bb. Obligation to protect Human Rights

Going a step further, we could also ask whether there is a possible obligation to act when human
rights are at stake. The UN Charter enshrines human rights as both a goal and an instrument.'?®
However, the relevant provisions are not specific enough to establish a legal obligation to
protect human rights vis-a-vis other states. It can therefore be concluded that the Charter does
not create such an obligation outside of activities undertaken in cooperation with the UN, such
as when the Security Council has decided to impose sanctions.*?® According to Lena Freigang,
there may be an opportunity to act on an erga omnes commitment to human rights.*** The ICJ
Barcelona Traction case for instance established such an obligation for a very limited scope of

human rights3!

which seems like a logical step in cases where all states have a common interest
that could otherwise not be addressed. It is important, however, firstly that erga omnes
commitments are individual cases, often motivated by political implications, and secondly that
concerning human rights they should establish a right and not an obligation, following the laws
of state responsibility.’*? Ultimately, this also aligns better with the perception of states as
entities that act mostly in their self-interest, as opposed to a legal interest to act solely for the
good of humanity.!3 In conclusion, it must be said that there is no general erga omnes obligation

concerning human rights.1%*

II. European Values

When we talk about the EU’s role in global politics, we cannot avoid asking what are the values
the EU is trying to promote and why. In this respect, it is even more interesting to analyze how
the EU has created ‘its values’ because it has been able to define itself mainly through its own
citizens - in contrast to other parts of the world, which have been strongly defined by
imperialistic external ideas about them. Different starting points are usually considered - the

idea of Europe as built on the mountains of the Acropolis, the Capitol, and Golgotha; on the

127 Freigang (n 42) 49-56.
128 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) XV UNCIO 335
(UN Charter) Art. 1 (3) and Art. 55 (c).
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482/483.
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ideas of the Enlightenment or as a remembrance and rejection of the Shoa and fascism.'® In
politics, such symbolism is important. This can be illustrated by incidents such as the ‘sofa gate’
that developed around von der Leyen after a meeting in 2021, overshadowing the actual reason
for her visit to Ankara.'® Nevertheless, leading philosophers such as Robert Spaemann have
already questioned the extent to which values should be used to explain political action, due to
the imminent danger this might entail.’®” This may be different, however, when we are dealing
with values that are enshrined in legal documents, such as the constitutional treaties of the

EU.138

There is also criticism that the EU is subject to what Kalypso Nicolaidis has described as a form
of amnesia. The EU's self-understanding is based primarily on the experience of two world
wars; Europe's other past, which took place rather in relation to the other regions of the world,
beginning with their colonization and ending with the creation of the European project itself, is
not part of European narratives.®*® Of course, the rest of the world has not forgotten, and the

EU's amnesia hurts its credibility as a global actor.14°

1. Identity and possible Deception

Characterizing the EU's identity and values helps us to answer questions about what is expected
of us Europeans, but also what is the morally correct way to act. What does it mean to be
perceived as a Western, liberal power in world politics?**! What effect does it have that the EU
tries to present itself in a good light? Does it lead to a negative perception of ‘the other’, i.e.
states with different values and norms?'%? It has already been argued that the EU does indeed
construct its identity through 'othering', not only in relation to other regions but also in relation

to a possible threat in light of its own history.!*® Following a constructivist approach, the identity
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of the EU is important for the analysis of its foreign policy, also in order to achieve some kind

of foreseeability.}4

The preamble to the TEU explicitly states that the establishment of the EU is accompanied by
a commitment to ‘the principles of liberty, democracy, respect for human rights and
fundamental freedoms, and the rule of law’. It even comes close to providing an answer to the
question of the reason for this commitment - namely, inspiration from ‘the cultural, religious
and humanist inheritance of Europe’.}* This is interesting when one considers that Europe is
ultimately a geographical, political, and historical construct - an entity with multiple layers.*4®
As a result, it is not so simple to classify human rights as European values. The wording must

be seen more as an ideological aspiration than as a fact with factual or historical evidence.*’

Nonetheless, the EU likes being seen as a 'force for good in the world'.1*® When the Strategic
Framework for Human Rights and Democracy was adopted, Catherine Ashton, the former
HR/VP, declared that human rights were one of her ‘top priorities and a thread that runs through
everything we do in external relations’.}*® Eamon Gilmore, the EU’s former Special
Representative (EUSR) for Human Rights has previously stated that there is ‘no country or
region’ that ‘does more to promote human rights and democracy around the world’.?>® At the
same time, the International Organization for Migration's (IOM) Missing Migrants Project has
concluded that the Mediterranean route is the deadliest for migrants;'® furthermore, Europe is

152 and ultimately, the reason why

responsible for about one-third of the world's arms exports;
Europe is where it is today is also based on our history, which has not been marked primarily
by respect for human rights, but by racism, exploitation, and colonialism.'®® In the end, what

we see is a contradiction between what the EU is and what it wants to be. This is important
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146 Goran Hermerén, ‘European Values, Ethics and Law.” (2006) 11 Jahrbuch fiir Wissenschaft und Ethik 5, 5.
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because it influences the role of the EU in international politics,*>* with whom it can cooperate,
how strict it is in its criteria, and when it is necessary to end cooperation. It is fair to say that
human rights violations are ignored as soon as the EU sees its core interests at stake,™ despite
its function as the ‘poster child for global human rights progress’.'®® Something that

undoubtedly compromises our strength as an international human rights actor.*>’

Scholars have developed different ideas about the EU's role in the global order. Frangois
Duchéne has coined the concept of ‘Civilian Power Europe’,'*® which ultimately sees the EU
as a power that acts through ‘civilian means’, such as international cooperation, rather than
military force, and focuses on values such as equality and justice.’®® The perception of the EU
as a ‘Normative Power’ emerged after the end of the Cold War.'® It is a concept that comes
back to the image the EU has of itself and the values it considers desirable - accordingly, its
actions would be based on shared ideas and conscience rather than military or economic
interests and are ultimately aimed at setting standards.'®* The main problem here stems from
the notion that European values are both inherently European and, at the same time, universally

applicable to the rest of the world. %2 And of course — from the discrepancy between the EU's

self-expectation to act normatively, while in reality many of its interests favor acting as a realist.

2. ‘Postcolonial’ New World Order: Are Human Rights a form of Neo-Colonialism?

Neo-colonialism is a term first used by Kwame Nkrumah, who also referred to it as functioning
as a Trojan horse.'®® While colonization refers to the direct domination of other regions by
countries, often through the establishment of colonies and control over their resources and

politics, neo-colonization refers to the indirect domination of nations - through economic,
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political, or cultural influence rather than direct control.!®* This can take various forms, such
as economic exploitation, unfair trade relations, or political involvement.!® Especially in
today’s globalized world,*®® it is important to recognize and work against injustices that derive

from such practices.

In this context, it is useful to recall the theory of dependency in the LATAM of the 1960s. The
idea was to negate the perception that underdevelopment equals the absence of development
and, instead, to link it to capitalist development, especially in the Global North. The result is
that we can analyze the consequences of the fact that Latin American countries had gained
political independence but were still dependent through economic relations.!®” Similar to
today's situation - one example is the export profile of the majority of LATAM, which is mainly
based on extractive industries and primary production, such as oil and mining. The issue is that
such sectors generate little employment and value and are ultimately destined for foreign

markets. 68

Furthermore, it is also necessary to review the implementation of human rights policies in order
to examine whether they have neo-colonial tendencies. Criticism in this regard comes from
scholars such as Makau Mutua, who sees the cradle of the current human rights regime in
Europe and therefore rejects the perception of it as a universal creed that is above politics.25°
According to Mutua, the lack of multiculturalism is one of the greatest criticisms that can be
leveled at human rights law and institutions in their current form - perhaps even amounting to
a ‘historical continuum of the civilizing mission of Eurocentrism’.1’® However, while it is true
that there i1s much to criticize about the dominance of the West in the creation and
implementation of human rights, it is far from correct to see human rights themselves as a form

of neo-colonialism.*"* It is correct though that the European perception of human rights is not

universal and that a more multicultural approach is needed - ideas concerning their protection
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are certainly not unique to our region. Therefore, the criticism mentioned should be at the

forefront of the EU's thinking in the conduct of its foreign policy. 172

This can be seen as a general responsibility of Europe, not only in foreign policy activities
directly aimed at promoting human rights. The main argument supporting this assumption is
that of the ‘colonial continuum’. A term that tries to emphasize that it is not entirely correct to
talk about postcoloniality when the present is still very much intertwined with the past because

injustices and colonial racialization continue.!”®

Moreover, as I said at the beginning of this thesis, I believe this issue affects the EU as a whole,
not only the MSs that were colonial powers. First, because of the very presence of colonialism
at the beginning of the European integration process - when the Treaty of Rome was signed,
four out of six founding states were still colonial powers,}’* and five had a colonial past, with
Luxembourg being also at least a co-operator.!”® This is only in addition to the fact that the
European integration included, for instance, the idea of ‘Eurafrica’ - the attempt to jointly
exploit the African continent.!’® Second, the wealth and power that our continent has gained
based on this period has also benefited the MSs that were not themselves colonial powers -
‘Failed’ states can still only be the others, European states on the other hand continue to enjoy
a favored role in the global order.’” And finally, colonialism was very much based on the idea
of white supremacy, an idea that not only privileges the predominantly white populations of all
MSs, but at the same, still persists throughout the EU, in all its MSs and institutions, where
racism and structural inequality are still issues regardless of direct involvement in Europe’s

colonial history or a lack thereof.1’®
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D. The Relationship between LATAM and Europe — Missed Opportunities?

In recent years, we have seen the rise of protectionist and illiberal tendencies among global
players.'”® In terms of cooperation between LATAM and the EU, the two regions are seeking to
take their relationship in a different direction. Borrell called strengthening the partnership a
‘strategic imperative’. Von der Leyen said the relationship is ‘more important than ever’. Just
last year in June, a ‘New Agenda for Relations between the EU and Latin America and the
Caribbean’ (New Agenda) was adopted.’®® And indeed, if we make a generalization about the
two regions and leave aside exceptions for a bit, then we can describe both as liberal regions
that share respect for human rights and democratic values. This is very important when
discussing why the EU should invest more in its relationship with LATAM - if both regions
start to put more emphasis on global positions concerning issues such as climate change, it
could have a real impact. After all, LAC and the EU comprise 61 countries. That is one-third of
the UN. 18

The role of LATAM in this regard is particularly interesting in the context of two recent
developments. The first is the slow transition from a system of nation-states to a system of so-
called regionalism, which has far-reaching implications for the broader international system
and has been used by developing countries in particular to advance their goals.'®? In LATAM,
this process is characterized by a wide range of different agreements and projects, which can
be explained by very different political-ideological and geographical factors and can eventually
also lead to competition:'®® There are contradictions within projects, but also between different
cooperations - as in the case of CELAC for example, which was created to counter the US and
the OAS.!8* However, on the bi-regional level, CELAC is the most significant partner, coming

closest to being a direct counterpart to the EU that seeks to represent unity between LATAM
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and the Caribbean.®® Furthermore, the relationship with the EU is taking place also on the sub-
regional level (e.g. Mercado Comun del Sur (MERCOSUR), Caribbean Community and
Common Market (CARICOM)), which so far has been the most difficult one, complicated by
the regional integration in LATAM that took inspiration from the European project but was not
able yet to result in coherent entities.'® Therefore, direct cooperation with singular states has

proven to be more successful.*®’

The second development that we are witnessing is a return to geopolitical blocs, which are
evolving around the question of who will achieve global primacy in the 21st century or how to
find ways to ‘share’ power. This competition is particularly evident between the US and China,
but also between the so-called West and Russia, which may be reminiscent of the ‘logic of the
Cold War’. In this setting, it is a realistic scenario that the blocs will compete for a primary
status in the Global South. Of course, it has to be said that the Global South is by no means
monolithic. In addition, it will most likely have many swing states, which will seek convenient
partnerships from both sides. % Nevertheless, this is the overall context in which EU-LATAM
cooperation takes place. It is important to remember that the EU is competing with other
external powers to be seen as having a privileged position in the region. The US has traditionally
been present, but China is also an important trading partner, and Japan, India, and Russia are
also involved.!® Reports that Russia has recruited Cuban nationals to fight in its invasion of
Ukraine are an example of the possible consequences.!® Apart from Cuba, the invasion has

generally shown the EU’s need to diversify its international allies.*

Overall, it can be said that there has been a relationship between the two regions that dates back
around three decades — it was with the end of the Cold War, that the global dynamic changed
and the EU began to become more influential, but still overshadowed by the US. In this context,
LATAM became important as a new commercial opportunity and as a region where the EU

could promote its cooperation objectives.!%> What always played a role were the historical ties
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concerning Spain and Portugal, while those to Italy and Germany must also not be forgotten.'%

Nevertheless, the outcomes of the cooperation are often less palpable than necessary and lack

visibility and impact.!%
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E. Case studies

L Chile

The relationship between Chile and the EU is of interest also because Chile was the first South
American country that had a local representation of the COM. The country is a long-standing

partner of the EU that is said to share its values.'*®

Moreover, Chile was the first country in LATAM to sign an Association Agreement (AA) with
the EU* and thus played a pioneering role in subsequent agreements with other countries in

the region.*®’

1. Political and Historical Context: Shared Values but Troubled Past

According to the latest available data from the Organization for Economic Co-operation and
Development (OECD), Chile is the third most unequal country based on the Gini coefficient,
right after two other countries in the region - Costa Rica and Brazil.1®® For this reason, despite
the country's strong macroeconomic performance - including in comparison to other countries
in LATAM - that has led to an overall reduction in poverty; dissatisfaction with social challenges
had culminated in mass demonstrations as of October 2019.1%° The so-called Estallido Social
(Social Outburst) was accompanied by massive police violence. Four years later, Amnesty
International (Al) criticized the continued impunity, the fact that survivors of human rights
violations have still not received reparations, and the lack of a structural reform of the
Carabineros.??® Nevertheless, the protests led to an agreement to begin a process to replace the

current constitution established by the Pinochet dictatorship. Since indigenous and feminist
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demands played a major role in the protests, it is also interesting to see what impact their voices
will have in the future. So far, Chile has been the only state in LATAM that does not recognize
its indigenous peoples on the constitutional level.?°! Finally, the country has undergone many
changes influenced by a vibrant and active civil society, which is an important context when

analyzing the relationship with the EU.

2. The EU-Chile Association Agreement

The EU-Chile AA was concluded in 2002 and entered into full force in 2005. However, parts
of the agreement, such as the provisions on trade, also referred to as the FTA, have been
provisionally applied since February 2003.2% In retrospect, the AA was successful in achieving
two important goals: The doubling of trade between the two parties and the diversification of
their export products.?’® The latter was particularly important for Chile because it allowed the
country to reduce its dependence on copper products. Agricultural and fishery products, for

example, were among the sectors that benefited from the agreement.?%*

When it comes to the issue of discussing the agreement’s human rights impact, one problem
stems from the fact that there has been no empirical study to assess this.?®® Nevertheless, there
is no doubt that certain provisions of the agreement have had an impact on some human rights
issues in the country and an analysis of the AA’s trade provisions is particularly interesting
because trade is one of the EU’s most used policy areas for the promotion of human rights in
the region.?” While many of Chile’s issues, such as police violence, are primarily national
concerns that are not affected by trade agreements, the latter can have an impact on questions
of gender equality and indigenous rights for instance. I will focus on the last as an example of

the potential impact of trade agreements with Latin American countries.?’
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a. The Mapuche conflict

Many Latin American countries have ongoing dialogues about and with indigenous peoples
regarding inclusion, rights recognition, and cultural preservation.?®® In Chile, however, the
conflict seems to be particularly violent. Violence takes place mainly in Chile’s southern
macrozone - a region that has been in a state of emergency since 2022, due to violent attacks,
such as the murder of three police officers in April this year.?®® Since the 1990s, the Mapuche
struggle has increasingly been characterized by a conflict over land use, caused by the
environmental impact of the country's economic model, which is based primarily on the
extraction of natural resources, which requires large amounts of land and water.?!’ Some voices
therefore describe the conflict as being influenced by colonial continuities and the ecological
limits of capitalist expansion, and ultimately as being against (neo-) colonial dispossession and
in favor of re-appropriation and self-determination.?* The conflict is also seen as a direct

consequence of the damaging policies during the Pinochet dictatorship.?!2

One sector that directly affects the rights of Chile's indigenous peoples is forestry, because of
the plantations that are located in the region that the Mapuche historically claim as their
ancestral homeland.?®® The Sustainable Impact Assessment noted that the AA risked
exacerbating existing inequalities for forest-dwelling Mapuche, in part because it did not
challenge their limited access to social and economic opportunities.?** In addition, the sector is
a source of environmental problems such as water scarcity, drought, and forest fires.?'® Another
important sector has been fishery — only last year, in 2023, the EU imported fishery products
with a value of 698 Mio. Euros from Chile.?!®* However, there is a lack of protection on the

national level concerning the situation of the affected Mapuche Huilliche, the community that
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lives in the region of Aysén and is therefore called ‘People of the South’ in Mapudungun.?!’

They insist that their ancestral knowledge is the best way to combat the current difficulties

caused by overfishing and salmon aquaculture.?!8

b. What could the EU have done?

The political economy of LATAM and Chile has often been described by scholars as being
characterized by the dependent role it plays within the global capitalist system. This includes
serving primarily as producers of raw materials for Western Europe, the US, and East Asia — a
status quo that developed alongside Western colonization, which resulted not only in the
conquest of territory, cultures, and local economies but also in the establishment of a racialized
hegemonic order.?!® In this context, it is interesting to look at the possible instruments within
the AA that could have contributed to improving the situation of the Mapuche people. Already
from the very beginning, organizations such as the fidh had asked for human rights to be

sufficiently acknowledged in the agreement.??

aa. The general Human Rights Clause in Art. 1 AA

The general human rights clause of the AA can be found in Art. 1 (1). It asks for democratic
principles and human rights as enshrined in the UDHR to be the essential elements of the
agreement. Moreover, through Art.1 (2), (3) the promotion of sustainable economic and social
development as well as the equitable distribution of benefits deriving from the association are
qualified as guiding principles for the AA’s implementation, and good governance is also
mentioned as a principle of the parties. ?2* The non-execution clause can be found in Art. 200
(3) (b) and provides for the implementation of immediate measures when the essential elements

are violated.

217 Patricio Melillanca, ‘Pueblo Mapuche y Su Identidad Territorial Huilliche’ (Mapuexpress, 17 July 2020)
<https://www.mapuexpress.org/2020/07/16/pueblo-mapuche-y-su-identidad-territorial-huilliche/> accessed 21
June 2024.
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bb. Provisions for Vulnerable Groups

The AA does not specifically mention the rights of indigenous peoples but provides for the
support of vulnerable people, including ethnic minorities.? For instance, Art. 38 (1) deals with
education strategies in this regard and Art. 44 addresses human development, poverty reduction,
land management programs for areas of particular environmental vulnerability, as well as social

dialogue.

cc. Article 28 on Economic Cooperation on the Environment
Furthermore, regarding the protection of the Mapuche’s rights, Art. 28 also plays a relevant
role. 2 The provision concerns the rational use of ecosystems in the interest of sustainable

development.

dd. Conclusion: Ineffectiveness of the Provisions

As mentioned above, the EP is particularly active in the protection of human rights. In 2011,
for example, it raised the situation of the Mapuche people in a written question to the VC/HR,
including concerning mining and energy projects in their territory.??* The VC/HR replied that
he did not believe that the EU-Chile AA had been violated. He stated, however, that the EU will
continue to engage with Chilean authorities and civil society in that matter.??® In the following
years the situation has not improved, as I explained in the introductory section, and as can be
seen in a subsequent parliamentary question on the repression of the Mapuche people in
2021.22% In his reply, the current VC/HR has emphasized the monitoring activities by the EU
Delegation in Chile and the positive expectations towards the then-new government under

President Boric.??” To conclude, the EU has done little to improve the Mapuche’s rights.

3. Modernization and Advanced Framework Agreement

In 2017, the EU and Chile opened negotiations to modernize the AA. The Advanced Framework
Agreement (AFA) and the Interim Trade Agreement (ITA) were signed in December 2023. The

latter was endorsed by the Council in March this year??® and will only remain in force until the

222 Joannides (n 66) 150.

223 YP/HR — Rights of the Mapuche, Parliamentary question - E-012492/2011 [2011] OJ C285 E, 21/09/2012.
224 ibid.

225 Answer given by High Representative/Vice-President Ashton on behalf of the Commission, Parliamentary
question - E-012492/2011(ASW) [2012] OJ C285 E, 21/09/2012.

226 Repression of the Mapuche people in Chile, Parliamentary question - E-005299/2021 [2021], 26/11/2021.
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2024) <https://www.consilium.europa.eu/en/press/press-releases/2024/03/18/eu-chile-council-gives-final-
endorsement-to-bilateral-trade-agreement/> accessed 20 June 2024.
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full ratification of the AFA, which consists of two pillars: the political and cooperation pillar
and the trade and investment pillar.??° The reason for the extraction of the FTA lies within the
shared competence of the EU for certain parts of the agreement, which makes a ratification
process on the level of the MS necessary for the complete AFA, while the ITA only needed to

undergo an EU ratification process.?*

The agreement is described as being of ‘key geopolitical importance’.?*! Such statements can
be seen in the context of the consequences that the EU has faced as a result of the Russian
invasion of Ukraine. Issues such as the energy crisis and the disruption of supply chains have
demonstrated the need for cooperation among like-minded states.?? With the agreement, an
emphasis is put on sustainable development, including the transition to renewable energy, which
requires certain raw materials such as lithium or copper.?®® A major concern stemming from this
is that increased trade in the mining sector could eventually affect several human rights of
Chile's indigenous population if national protection mechanisms are not sufficient.?®* The
relevance of this topic goes beyond Chile and its salt flats since the whole region exports

primary minerals to the Global North.?*®

a. Tackling the Climate Crisis

When it comes to fighting the climate crisis, the EU and LATAM share common goals.
However, the obligations of the two regions differ based on their challenges and responsibilities.
After all, Europe is the world's third-largest emitter after China and the US.?*® LATAM, on the
other hand, is one of the regions most affected by the consequences of climate change.

Nevertheless, it is also important to keep in mind that while the region's economic growth over
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the past decade has helped to reduce poverty, it has also increased environmental costs and

ultimately led to an unsustainable form of development.?®’

The EU, of course, has recognized the importance of the region, which contains 50% of the
world's biodiversity. This is not only emphasized in the New Agenda,?® but also in initiatives
such as ‘Euroclima’ which seeks to contribute to climate action in LAC while supporting

ecosystems and vulnerable communities to make the transition not only green but also just.?*°

b. Negative impact on Indigenous Communities in Chile

aa. The Importance of Lithium

The energy transition calls for decarbonization through the use of clean technologies, such as
wind and solar photovoltaics, as well as technologies for the convenient storage of this energy,
such as lithium-ion batteries.?*® Since more than a quarter of global CO? emissions come from
transportation, a green transition in this sector is particularly crucial for combating the climate
crisis. Consequently, it is said that the number of electric vehicles needs to increase, which
further explains the growing demand for lithium.?*! Nevertheless, while this is the main reason
for the increased demand, there are also other applications - for example, lithium is used for

lubricating grease or in ceramics.?*?

The largest reserves of lithium are found in Bolivia, mainly due to its Salar de Uyuni, followed
by Argentina and Chile. However, Bolivia has not yet managed to commercialize its national

243 the second largest lithium producer after Australia.?** There are 63

resources - unlike Chile,
saline environments in Chile, but 90% of the national lithium reserves are found in the Salar de
Atacama.?*® With the decree N° 70 (Ley Indigena N° 19.253), which can be found in the Chilean

legal framework for the protection of indigenous people, the region is acknowledged as the

237 ibid 45.
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the EU and Latin America and the Caribbean’ JOIN(2023) 17 final, 7 June 2023, 7.
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world/> accessed 13 May 2024.
242 Government of Chile, Estrategia Nacional del Litio, por Chile y su Gente (2023) 9.
23 Andrew Fawthrop, ‘Top Six Countries with the Largest Lithium Reserves in the World’ (NS Energy, 19
November 2020) <https://www.nsenergybusiness.com/features/six-largest-lithium-reserves-world/> accessed 13
May 2024.
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ancestral land of the indigenous communities that inhabit the region. 24 However, it is important
to note that the National Corporation for Indigenous Development (CONADI), has only
registered areas with direct livelihood activities in the name of indigenous communities.

Traditional pasture areas, ritual sites, and the paths between them were not taken into account.?*’

The EU currently imports 80% of its lithium from Chile, illustrating a critical dependency in
the rapidly evolving global economy. It was partly in response to this that the EU and Chile
agreed to modernize their AA.?*® The idea is that implementing the AFA will help the EU

achieve its Green Deal goals, including by contributing to fair and inclusive green transitions.?*°

bb. Impact

(1) Negative Consequences for Indigenous Communities

The Salar de Atacama is the driest desert in the world and is sometimes thought to be
uninhabited - which is a misconception. In reality, there is a population in the Atacama Desert
that is believed to date back to 13,000 years ago.?®® The people of the Atacama are called
Atacamenios or Lickanantay, a population of around 30.000 people, that has a strong historical
relationship not only to the territory they inhabit but also to the water resources of the area,
whose cycle is said to be directly related to the life and customs of the people.?! Unfortunately,
the exploitation of the area for the extraction of lithium and other minerals has led to water
shortages and damage to the ecosystems. The situation is further aggravated by the general
effects of climate change, leading to longer periods of drought.?>? The extraction of lithium has
also negative effects on the microbial ecology.?>® Furthermore, what has been happening in
Chile also influences how communities of other states, such as Bolivia, view the developments,
leading to fears of water scarcity and community conflicts. The impression that is made in other
states in the region should be considered by the EU during their activities in Chile since they

might influence future cooperation opportunities.?>*
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Eventually, lithium mining threatens several rights of indigenous peoples, such as the right to
information, the right to prior consultation and consent, the right to share benefits, the right to
their territories, the right to self-determination and to set their development priorities, and the
right to water.®® In this respect, Art. 15 ILO Convention No. 169 (Indigenous and Tribal
Peoples Convention) explicitly recognizes the right of indigenous people to participate in ‘the
use, management and conservation of the natural resources of their lands’.?*® The convention
is important when it comes to lithium policies since it includes the most detailed treaty

obligations concerning the rights of indigenous peoples to natural resources on the level of

IL.257

In conclusion, it must be said that lithium mining is a serious threat to the existence of the
Atacameiios.?®® The Consejo de Pueblos Atacameiios, an association that fosters cooperation
between 18 indigenous communities in the region, has previously warned of a possible ecocide

in the Salar de Atacama.?*®

(2) The new Lithium Strategy by the Chilean Government

In April 2023, Chile announced its national strategy for lithium, one that shifts the focus from
private entities to the state, as was previously promised by Boric in his electoral campaign.°
The step is highly understandable since the revenues of the sector can be well spent in other

policy areas, such as health and education.?!

Key elements of the new strategy will be the creation of a national lithium company (Empresa
Nacional del Litio, ENAL), the development of public-private partnerships,?®? and the goal of
adding value to the production cycle through the promotion of innovation, business, and

scientific development.?®® So far, the lithium industry has been controlled by two private
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companies, the ‘Sociedad Quimica y Minera de Chile’ (SQM) and the US-American Albemarle,
whose actions have been criticized and therefore also be used as an argument for more state

control in the sector.2%

The document makes clear reference to the indigenous communities living in the region of the
salt flats, stating that while there is a need to act urgently, it is also necessary to act with respect
for the communities and the complex ecosystems affected.?®® Consequently, while lithium
mining is seen as an opportunity to increase the country's wealth and support global
decarbonization efforts, according to the strategy, this can only be done sustainably.?®®
Therefore, it is said that it is necessary to develop new extraction technologies with minimal
environmental impact.?®” In conclusion, Chile's goal is to maximize the benefits of lithium
mining while minimizing the impact on the environment, including the use of fresh water. For
that, the need for dialogue and participation of the indigenous communities are

acknowledged.?®® Besides, the importance of developing this area for future generations is

highlighted.?®°

(3) Reactions and Developments

Despite the efforts of the Chilean government to emphasize the importance of dealing with the
country’s lithium resources sustainably, the strategy was not free of criticism. For instance, the
government named the companies Codelco and Enami as state representatives until the ENAL
is established.?’® The Consejo de Pueblos Atacameiios has criticized Codelco as not being the
appropriate choice for such negotiations, since it was the same company that in the past has
acted disrespectfully towards the indigenous communities in the region, for instance concerning
the contamination of the Calama community.?’* Moreover, the Chilean government's lack of
consultation with the indigenous population is a serious problem. 2> And while the new strategy

aims to change this, unfortunately, the reality looks different. Last December, Codelco and
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SQM signed a voluntary agreement that included respect for the communities and the
promotion of a transparent and inclusive dialogue. During the negotiations, the communities
were invited - however, shortly afterward, a memorandum was signed without any further
consultation.?’”® The final agreement created a public-private partnership between the two

companies which will start working together in January 2025.274

cc. Conclusion: Responsibility of the Global North

Finally, the problem I see is this: The EU has a responsibility to address the challenges of
climate change, and Chile has a legitimate goal to increase its prosperity. However, both
countries should not achieve their goals by means that are done on the backs of indigenous
communities as a necessary evil. Especially as a continent that has shaped the subordinate role
of indigenous peoples through colonization and has also contributed significantly to the climate
crisis, it is unacceptable that Chile's indigenous peoples have to bear the consequences.
Therefore, the focus should be on a concerted effort to develop a form of extraction that is
scientifically proven to be environmentally responsible and thus not harmful to indigenous
communities.?”® One possibility might be that the EU cooperates with indigenous communities,
and thus empowers them to use their historical knowledge,?’® which can be an important

addition to the academic-scientific work in that field.?”’

At the moment, the Global North seeks to ensure its own survival through externalization
policies that ultimately harm the region's salt flats, communities, and biodiversity — it seems the
salt flats are seen as a ‘zone of sacrifice’.2’® This is an approach to the fight against the climate
crisis that is not acceptable and it is important to recognize that an honest approach is not
possible without changing the consumption patterns of the Global North. Technological

innovation and international cooperation are necessary and desirable, but not if they don’t
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respect boundaries and put extensive pressure on the resources of the Global South.?’®
Ultimately, the fight for climate justice should promote equality, but current initiatives seem to
perpetuate power asymmetries and inequalities.?®° In this regard, also the AFA risks maintaining
an asymmetry in trade relations - Chile will likely continue to primarily export raw materials
while importing manufactured goods from Europe, ultimately leading to an unbalanced

economic model.?8!

dd. Implications for the Future: Is the AFA an improvement?

Commenting on the trade pillar of the new agreement, Samira Rafacla, MEP and permanent
rapporteur for Chile in the EP's International Trade Committee, highlighted the new binding
commitments on environmental standards as well as the explicit references to the rights of
indigenous peoples.?®? And indeed, unlike the AA, the ITA contains provisions that refer to
indigenous communities. Art. 26. 13 for example states that the parties recognize the
importance of respecting and preserving their knowledge and practices. The ITA also provides
for the implementation of the essential elements clause before the implementation of the AFA
itself (Art. 1.6.2). Concerning cooperation on energy and natural resources, Art. 8.14 (3a) calls
for responsible mining practices and sustainable commodity value chains. The provision is part
of the chapter on Energy and Raw Materials whose Art. 8.8. also entails an obligation to assess
environmental impacts.?® Regarding the AFA's human rights clause, it is positive that the clause
is more comprehensive than its predecessor. Not only does Art. 1.2 (2) refer to ‘other relevant
international human rights instruments’, but Art. 1.2 (6) explicitly provides for the support of

the United Nations Declaration on the Rights of Indigenous Peoples.?3

Concerns have already been raised that the environmental provisions of the raw materials
chapter in the ITA alone are not enough. The EU should ensure that proper due diligence is in
place to make sure that imports of lithium have been obtained following EU environmental

standards. Moreover, it is of utmost importance that the inclusion of indigenous communities
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in impact assessments will be ensured.?®® In addition, the EU should support negotiations that
ultimately result in secure benefits for indigenous communities, enabling them to improve basic

infrastructure. 28

Besides the new agreement, the EU and Chile have also signed a Memorandum of
Understanding, aiming at establishing a strategic partnership on sustainable raw materials value
chains. However, the Chile-EU MoU does not create legally binding obligations nor does it

specifically mention the rights of indigenous peoples.?®’

4. Influence on the Constitutional Process after the ‘Estallido Social’ in 2019/2020

For the sake of completeness, I would like to mention another relatively recent EU engagement
in Chile, the influence on the constitutional process after the protests of 2019/2020.
Constitutional processes are an interesting field of analysis in themselves, and the European
influence on constitutions in LATAM, in general, cannot be denied.?® In Chile, the first and
second attempts to adopt a new constitution were ultimately unsuccessful.?®® The process
however is still interesting and there remains hope that the country eventually will be able to

approve a constitutional document that contributes to solving some of its issues.

The first attempt to adopt a new constitution was particularly noteworthy because of the diverse
Constitutional Convention that also included indigenous representatives. It was strongly
influenced by the prominent demands of the social uprising, which ultimately led to a
constitutional project that has already been described as utopian.?®® Nevertheless, the
recognition of the demands of the people and the need to come to terms with the country’s past

deserve respect and could even serve as an example for European states.

During the process, the EU Delegation to Chile in cooperation with the Chilean Agency for
International Cooperation, and supported by EUROsociAL+, launched the ‘Chile-EU Forum’
to exchange experiences on constitutional processes, social cohesion, welfare systems, and

fundamental rights. The idea was to share lessons learned from European constitutions to help
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Chile look beyond its borders. The initiative included ‘Chile-EU Dialogues’, which consisted
of webinars; ‘EU-Chile Counterpoints’, which were public debates at universities as well as
cooperation with Chilean government institutions.?®! The Constitutional Convention had also
invited many European experts, such as Boaventura de Sousa Santos,?®” who stated in this
context that the Global South should consider having legal systems distinct from European
approaches since those regions have experienced an imposed patriarchal culture and follow a
colonial model that subverts ancestral knowledge.?®® Furthermore, in 2021, a delegation of
MEPs visited Chile to offer possible assistance in the constitutional process. The visit was
criticized by some members of the Constitutional Convention as interference - criticism that
also stemmed from the fact that the EU delegation was seen as coming from a continent that
has traditionally exploited Chile's national resources to the detriment of the country's
inhabitants. 2°* After the visit, the MEPs stressed that the modernization of the AA should be
temporarily postponed because a new constitution could change Chile's approach to crucial
issues such as natural resources and energy, a request that was ultimately not heeded.?®® Also,
it may be interesting to note that Spain stood out in its participation in the process for obvious

reasons, such as historical ties and a common language.?%

21 BUROsociAL, ‘Chile-European Union Forum. Constituent process’ (15 April 2021)
<https://eurosocial.eu/en/eurosocial-tv/chile-european-union-forum/> accessed 7 July 2024.
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II. Cuba

In many ways, Cuba is a particularly interesting case when analyzing the human rights situation
in LATAM. The Caribbean island is one of the few remaining socialist states in the world,
leading to an often romanticized view of the country and its revolution, like a modern David
against Goliath story. And of course, there are victories - medical education in Cuba is

297

exceptional, Cuban doctors help worldwide,””" equality is high compared to other countries in

the region,?® and every child can attend school. But even good doctors cannot work without

9

the necessary equipment and medicine,?®® schools cannot function properly when paper is

scarce,’% and now, in 2024, the Cuban people are suffering from food and electricity shortages

due to the severe economic crisis.3

In the following paragraphs, I will explain, why the Cuban case is perhaps one of the easiest
examples to explain how a state cannot be understood without its historical context, and that

what works well in Europe does not necessarily mean it will work elsewhere.>%?

1. Political and Historical Context: Between Colonialism, US Imperialism and Communism

a. Cuba’s History®®
The recent history of Cuba is best explained by dividing it into three parts: Cuba under Spanish
colonial rule, the creation and development of the independent Cuban Republic, and the (post-)

revolutionary Cuba of today.3%
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<https://data.worldbank.org/indicator/SI.POV.GINI?end=2011&locations=CU&start=2000> accessed 7 June
2024.
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301 Bashkar Sunkara, ‘Obama Opened a Door between Cuba and the US. Why Is Biden Closing It Again? ° The
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305 the country’s first constitution as an independent

After some 400 years as a Spanish colony,
state was drafted in 1901.3% Cuba gained its independence after two failed attempts, the Ten
Year’s War that began in 1868 and the following ‘Little War’,**" during which it received
international solidarity from other Latin American states that saw the struggle as the final defeat
of the Spanish in the region. This changed in the last war of independence against Spain in
which Cuba was supported by the US, which sought to exert its influence.3%® The US eventually
succeeded in its endeavor, as can be seen in the 1901 constitution that was influenced by liberal
ideas,3®° and the coercion of the Cuban Constituent Assembly to accept the Platt Amendment,
which included an intervention right.®'° The North American neighbor ultimately continued to

control much of the Cuban economy and government®!! and it would be 1959 before the country

finally achieved true independence.>!?

The political landscape became even weaker under the presidency of Gerardo Machado who
was followed by several presidents, who sometimes held power for only a few days or even
hours.3!® However, in 1940 a progressive constitution was adopted including the right of women
to vote and ‘racial’ equality, as well as the establishment of legal tools to take action against
violations of the constitution.3** Unfortunately, the once democratically elected Fulgencio
Batista threatened the 1940 constitution, regained power in a coup, and secured it through a

316

repressive system.3!® He was a president who acted mostly in his interests®'® and governed at a

time when Cuba was a divided country’ including a poor rural area inhabited mostly by Afro-
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38 Third World Quarterly 2517, 2517.

308 Constitucion de la Republica de Cuba de 1901.

807 Alexis Heraclides and Ada Dialla, ‘The US and Cuba, 1895-98.” in Alexis Heraclides and Ada Dialla,

Humanitarian Intervention in the Long Nineteenth Century: Setting the Precedent (Manchester University Press

2015) 198.

308 Dalia Antonia Muller, ‘Latin America and the question of Cuban independence’ (2011) 68 The Americas 209,

213.

309 Carlos Manuel Villabella Armengol, ‘El Control de Constitucionalidad En Cuba: Recuento Historico y

Valoraciones de La Nueva Propuesta En La Constitucion de 2019’ (2019) 23 Anuario Iberoamericano de Justicia

Constitucional 87, 91.

310 ibid.

311 Jafari Sinclaire Allen, ‘Looking Black at Revolutionary Cuba’ (2009) 36 (1) Latin American Perspectives 53,

57.

312 Heraclides and Dialla (n 307) 211.

313 Villabella Armengol (n 304) 895/896.

314 Constitucion de la Republica de Cuba de 1940, Art. 10 a), b), Art. 20, Art. 40.

315 Aviva Chomsky, 4 History of the Cuban Revolution (2°¢ edn Wiley-Blackwell 2015) 27.

%16 Hans-Joachim Konig, ‘Kuba: Vom Objekt zum Subjekt im historischen Prozess? Ein historischer Uberblick® in

Landeszentrale fiir politische Bildung Baden-Wiirttemberg (ed), Kuba (2008) 58 (1) Der Biirger im Staat, 102.
_43 -



Cubans.®!” The US, however, accepted him - for example, because he banned the Communist

Party in 1953 and due to his general orientation toward the US during the Cold War.3!8

Eventually, a young lawyer named Fidel Castro tried to take legal action against Batista®'® but
was ultimately forced to start what became known as the Cuban Revolution. Castro began the
revolution with an attack on the Moncada barracks, which led to his imprisonment until 1955.
A general amnesty freed him and the other rebels, who reorganized in Mexico and returned to
Cuba a year later, joined by Argentinean Che Guevara, to continue their struggle. They won in

1958 and Batista left the country.>?

The revolution itself was not communist per se - on the contrary, the various rebels followed
different political tendencies. But after the Batista regime, the Socialist Party of Cuba was the
only one left more or less intact, and so Castro decided that it would be the best option for
rebuilding the country. As time went on, the newly established regime began to follow socialist-
communist ideas.3?! In retrospect, it was especially the US that made Cuba the socialist country
it is today. Fidel was not considered a communist but the US feared his influence and possible
destabilization of other countries in the region.®?? An agrarian reform in 1959,3% which mainly
affected the property of US citizens, also damaged their relationship and eventually led to US
support for contra-revolutionary movements, culminating in the Bay of Pigs invasion in 1961.
At the same time, relations between the Soviet Union and Cuba were growing closer. Shortly

after the invasion, Castro for the first time declared the socialist nature of the revolution.®*

b. Bilateral Relations between Cuba and the EU in the past

The relationship between the two parties in the past can be described as rather inconsistent. It

has been one of coming together and then moving apart.3® Factors include ideological shifts

within European MSs, the EU's relationship with the US, and reforms in the island nation.32
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aa. Cold War and US Embargo

In 1962, under President John F. Kennedy, a comprehensive embargo was enacted, influenced
by earlier policies under President Eisenhower. The authorization came from the Foreign
Assistance Act of 1961, a Cold War law. The embargo includes several different pieces of
legislation, such as the well-known Helmut Burton Act of 1996, which ultimately harms foreign
companies doing business in Cuba by preventing them from doing business in the US. The
stated purpose of the embargo was to force the Cuban government to move toward greater
democratization and respect for human rights - until that would happen, the sanctions would

remain in place.3?’

It is often stated that the embargo is not beneficial for any sites,*?® for instance, because it
complicates humanitarian assistance.®?° According to the Cuban foreign ministry, it is clear that
the US embargo against Cuba is a violation of the human rights of its citizens. It even goes so
far as to say that the actions taken under the embargo constitute acts of genocide under the 1948
Genocide Convention.®® In any case, it is interesting to see the different approach compared to
the EU, which has focused on cooperation instead of force®*! and which already in 1988, as the
European Community, established diplomatic relations with the Cuban regime.**? The EU has
emphasized on several occasions that it does not believe in the positive effects of the embargo.
On the contrary, in addition to the negative impact on the Cuban people, Spain last year

explained once again why the EU continues to vote in favor of a UN resolution to end the
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(WOLA, 4 February 2022) <https://www.wola.org/analysis/understanding-failure-of-us-cuba-embargo/> accessed
9 May 2024.
328 WOLA, ‘114 Members of Congress Urge the Biden Administration to Prioritize Cuba’ (WOLA, 16 December
2021) <https://www.wola.org/2021/12/members-of-congress-urge-biden-to-prioritize-cuba/> accessed 9 May
2024.
329 Oliver and Nodarse Venancio (n 327).
330 Ministry of Foreign Affairs, Informe de Cuba: En virtud de la resolucion 77/7 de la Asamblea General de las
Naciones Unidas, titulada “Necesidad de poner fin al blogueo economico, comercial y financiero impuesto por
los Estados Unidos de América contra Cuba” (2023) 9.
331 Elizabeth Wise, ‘Europe Chances Clash with US over Cuba Talks’ POLITICO (Arlington, 11 April 2014)
<https://www.politico.eu/article/europe-chances-clash-with-us-over-cuba-talks/> accessed 9 May 2024.
332 Susanne Gratius, ‘Europa y Estados Unidos ante los Derechos Humanos en Cuba’ (2008) 10 (20) Auracaria,
Revista Iberoamericana de Filosofia, Politica y Humanidades 175, 179.

- 45 -



embargo, namely - also - because it feels that its own economic interests are negatively

affected,>® due to the extraterritorial effect of the sanctions.3**

Currently, the Cuban government seems to be pursuing a double game, trying to maintain

diplomatic relations with both Russia and the US.3%

Nevertheless, the embargo is likely to
remain in place for many years, simply because the US can afford it and because of its internal
electoral influence, especially in Florida, where a large Cuban diaspora lives. To some extent,
this is beneficial for the government in Havana, which can blame the embargo and thus justify

its own economic and political system.33®

bb. The Common Position of the EU

For two decades, relations between Cuba and the EU were based on the so-called Common
Position of the EU, a unilateral agreement influenced by the Spanish position of the time, which
supported the international isolation of the Caribbean state.>*” Cuba strongly opposed the
document as selective, discriminatory, and based on inequality and lack of respect due to its

unilateral nature.338

The Common Position was adopted on December 6, 1996,* and focused on promoting
democracy and the fundamental rights that are constitutive in a democratic system. The
document is quite strong in its language, and while it emphasizes that the EU is not considering
the use of coercive measures by putting economic pressure on the island state (Nr. 1), it does
speak of a ‘peaceful transition” which, while well-intentioned, undoubtedly goes beyond the
scope of how the EU should act toward another sovereign state. The same can be said of the

emphasis on ‘economic opening’ (Nr. 2) or ‘pluralist democracy’ (Nr. 3a), considering the
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specific context of the relationship with Cuba during that time. Therefore, while it is positive
that the EU was so strongly committed to the implementation of civil and political rights in the
country (Nr. 3¢), and humanitarian aid (Nr. 3e), among other aspects, at the same time, it is

understandable that the Cuban government did not receive those efforts well.

Furthermore, it is also interesting that the adoption of the Common Position did not result in a
common position of the MSs, as can be seen from the more than 20 bilateral agreements with
Cuba — while on the European level, there was a strong focus on making democratic progress a
condition, the same could not be said for the national level.3*° Also, while there were several

different actors with different interests®*!

and human rights were mentioned often, ultimately
the overall Cuba policy was highly politicized, and human rights played a more secondary role
while the primary driver was the objective of Cuba’s transition towards democracy.3*?
Moreover, contrary to the current policy that I will soon discuss, the focus was on a top-to-
bottom approach, making the Cuban government the possible actor for change, and not civil

society.3#3

Nonetheless, EU-Cuban relations have occasionally moved, and in 2000, even Cuba's accession

to the Fourth Lomé Convention was discussed.?**

2. Cuba-EU Agreement on Enhanced Political Dialogue and Cooperation

For a long time, the country's one-party system hampered relations between Cuba and the EU.
However, in 2016, the normalization of relations was decided, Cuba was eventually integrated
into the EU's Latin American policy,3* and the Common Position was repealed.3*® In the same
year, as part of this normalization, the Political Dialogue and Cooperation Agreement between
Cuba and the EU**' was signed in December, and following its Art. 86.3, has been provisionally

applied since November 1, 2017.348
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It is interesting, but by no means surprising, that right at the beginning (p. 2) of the document,
respect for the ‘sovereignty, territorial integrity, and political independence’ of the Cuban state
is mentioned. But also the respect for universal human rights, as set out in the UDHR and other
international treaties, and for ‘democracy, good governance and the rule of law’ was included.

This is to be achieved by involving relevant stakeholders, including civil society.

Art. 1, which lays down general principles, emphasizes mutual respect (Art. 1 (2)) and the right
of peoples to freely determine their political systems (Art. 1 (6)). One of the objectives,
according to Art. 2, is still the modernization of the Cuban economy (Art. 2 (b)) - but the
language is different and more respectful compared to the previous Common Position. Art. 5 is
specifically devoted to the protection of human rights through the establishment of a human
rights dialogue between the parties. Interesting is the emphasis on the objective to address
economic, social, and cultural rights and civil and political rights in a ‘balanced fashion’, taking
into account the traditional priority of Cuba as a socialist state.>*® Art. 10 (1) refers to unilateral
coercive measures, most likely in reference to the US embargo. Art. 11 is about Human

Trafficking.

Title II of the third part of the agreement is devoted to democracy, human rights, and good
governance. Art. 22 (1) emphasizes cultural particularities while stating that universal human
rights are to be protected regardless of the system in place. Art. 22 (2) states that democracy ‘is
based on the freely expressed will of the people’. Art. 24 concerns the rule of law and thus refers

to the right to a fair trial.
Article 36 reiterates the importance of civil society.

If a Party considers that another Party has failed to fulfill an obligation under the agreement, it
may take appropriate measures. However, this must be done in consultation with the Joint
Council, and priority will be given to measures that least disturb the agreement as a whole (Art.
85(2)). The Joint Council is not required to be informed in cases of ‘special urgency’ (Art. 85
(3)). Such cases are defined in the same provision and include, for example, violation of

essential elements of the agreement as defined in Art. 1(5) and Art. 7. Suspension is a last resort.

a. Emphasis on Sovereignty and the EU’s New Approach to Cuba

The agreement with Cuba marks a major change in the EU's relationship and approach to the

country. In contrast to the previous position, it leaves behind a strategy of conditional
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commitment that was ultimately unsuccessful.®**° Simultaneously, the agreement still allowed
the EU to show its support for structural change and to gain more visibility in LATAM, given
Cuba's symbolic importance in the region.*®' However, this time without threatening the
country's sovereignty or exerting pressure to change the political system,*? which is important

and more promising in light of the country's history, as explained above.

b. Developments since the Signing of the Agreement

While there have been several dialogues between the EU and Cuba since the creation of the
agreement, it remains interesting to analyze whether Cuba is truly open to change, or whether
it only allows cooperation to the extent that it does not threaten the power of the current regime,

as was the case when the country adopted its new constitution in 2019.3%

aa. Prisoners of Conscience

The Cuban political system is said to rely heavily on ideology and propaganda, but also on
international diplomacy, illicit revenues, and repressive military capabilities.®** The repressive
system and the overall difficult living conditions have led to large protests in July 2021, on a
scale not seen in Cuba for decades. Unfortunately, the Cuban government has a history of
repressing dissent, and the reaction to the protests was no different. According to Al, the
authorities used arbitrary detentions, unfair trials, intimidation, and surveillance, as well as
disrupted Internet service to combat the movement.®*® HRW reports about people being
regularly held incommunicado, some of them mistreated or subjected to torture. In addition, the
prison sentences are disproportionate to the charges and even children are being held in
prison.®*® In the aftermath of the protests, the organization Justicia 11J was created to provide
information about public protests in Cuba. According to their data, 1905 people have been

arrested since the social outburst, 800 of whom are still in prison.>®’
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Unfortunately, the repression continues to this day - just recently, a young woman was
sentenced to 15 years in jail for posting a video showing police violence during a protest.®*® In
addition, many articles in the Cuban penal code still contain the death penalty, especially for
crimes against state security.>>® A death sentence has not been applied in 20 years,*® however,
in 2012 democracy activists died in a car crash and last year the Inter-American Commission
on Human Rights (Comision Interamericana de los Derechos Humanos, CIDH) concluded in a

report that there is reason to believe that state agents were involved in the incident.*®*

In March this year, the largest protests since 2021 took place due to growing discontent over
food shortages and power cuts.®®?> Nonetheless, in a recent interview, the Cuban president
emphasized that the demonstrations were not calling for a break with the revolution and that
they had been met not with repression but with a judicial response that was not based on

ideology.%®

This is consistent with the statements made by the Cuban delegation during the Universal
Periodic Review (UPR) on November 15, 2023. %4 The delegation stated that there were no
political prisoners in the country and that the protests in July 2021 could not be classified as
peaceful protests, as they included riots and vandalism.3®® The recommendations made by other
states focused in particular on the lack of ratification of the ICCPR, while Germany, for
example, also specifically called for the release of all political prisoners. Furthermore, Cuba

was urged to establish an independent human rights institution.3®

bb. Cuban Medical Missions — a form of Modern Slavery?

As mentioned at the beginning, one of the main achievements of the Cuban Revolution has been

the island's exceptionally well-trained doctors. They are part of the Cuban socialist ideology,
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which tries to present itself as humanistic - one of the reasons for the country's medical
missions, in which doctors are sent to states in need of medical services due to a situation of
crisis, financial shortages, or other reasons, especially in countries of the Global South.3¢” The
export of medical services ultimately serves two purposes: to legitimize Cuba's revolutionary
ideals by demonstrating international solidarity and to finance its economy.®® In 2019, the
Special Rapporteur on Contemporary Forms of Slavery sent a communication to the Cuban
government, including concerns about the situation of medical personnel who are part of the
missions, to which the Cuban government responded with complete negation. In November
2023, a second communication was sent, which began with a note of appreciation for the value
of the Cuban missions.?*® However, it was noted that concerns remain, also in relation to the
services of artists, architects, and other professionals.3’® Allegations include inadequate salaries,
restrictions on freedom of movement, Art. 176 of the Cuban Penal Code, which imposes an
eight-year prison sentence on people who do not return to Cuba or who want to change their
profession - making them traitors under the Cuban Migration Law®'11312 (Art. 24.1).3% In
addition, reference is made to the salaries that were received in Italy, most of which went to the
Cuban authorities, while the medical personnel were left in Italy without enough money to live
in dignity.®”® With regard to the mission in Qatar, it was also stated that the average working

week was 64 hours.®"*

The Permanent Mission of Cuba to the UN, in its reply from January 2024, stated that it has
already responded to the accusations made, reaffirming the humanitarian objectives of the
mission, denying the allegations, and expressing concern that the Special Procedures of the

Human Rights Council are being used for campaigns organized by the US.3"

Regarding the situation of Cuban workers in the EU, a petition was presented to the EP last year
condemning the fact that medical personnel were allowed to work in Italy despite the

knowledge of human rights violations by the Cuban government. However, the Committee on

367 Sasha Gillies-Lekakis, ‘Cuban Medical Internationalism in the Fight against COVID-19’ (dustralian Institute
of International Affairs, 12 October 2021) <https://www.internationalaffairs.org.au/australianoutlook/cuban-
medical-internationalism-in-the-fight-against-covid-19/> accessed 9 May 2024.
368 Sarah A. Blue, ‘Cuban Medical Internationalism: Domestic and International Impacts’ (2011) 9 (1) Journal of
Latin American Geography 31, 33.
369 Special Rapporteur on Contemporary Forms of Slavery ‘AL CUB 2/2023” (2 November 2023) 1.
370 ibid 1.
71 Ley No. 1312 ‘Ley de Migracion’ (Edicién Actualizada) 2015.
372 Special Rapporteur on Contemporary Forms of Slavery (n 369) 1/2.
373 ibid 3.
374 ibid. 3.
375 Permanent Mission of Cuba to the United Nations Office at Geneva, No. 39/2024 (19 January 2024) 2.
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Petitions responded with a rather general statement, mainly referring to the competence and

responsibility of the MSs concerned.3®

c. Consequences

Ultimately, the human rights situation seems to remain an issue and the most contentious topic

in the bilateral relationship.3”’

aa. Human Rights Dialogues

The human rights dialogues under the PDCA have already been described as forming the center
of the agreement.®”® In November last year, the fourth session took place, together with the
former EUSR for Human Rights, Gilmore. The visit was described as forming a part of the
EU’s wider policy of ‘constructive but critical engagement’ towards Cuba. In that context, the
dialogues provide a structural framework for discussions, including about further cooperation
on the global stage — for instance regarding women’s rights, the rights of the child or LGBTI,
which — however — are issues that do not touch upon the power distribution within the country
and therefore seem to be easier to handle. Therefore, the EU mentioned the concerns regarding
the prisoners of conscience, but the results focused on less controversial points such as possible

cooperation in the field of housing and food.®"

bb. Statements by VC/HR

In a speech in June 2021, Borrell defended the agreement despite the ongoing issues in Cuba.
He emphasized that it enabled a stable dialogue with the national authorities that was not
possible before.®®° He also compared the approach towards Cuba with the approach the EU
pursues toward other states with a distinct political system. According to his statement, the EU
will continue to express the importance of the implementation of rights that it considers

important. 38

376 EP Committee on Petitions, ‘Petition No 0038/2023 by J. A. R. P. (Spanish), on behalf of ‘Association Cubans
For Democracy’, signed by two other persons, on alleged breach of EU law by the region of Calabria (Italy)
regarding the employment of Cuban doctors’ (18 December 2023).
377 Romero G. (n 325) 9.
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EP, 8 June 2021) <https://multimedia.europarl.europa.eu/en/video/human-rights-and-political-situation-in-cuba-
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Borrell traveled to Cuba for the first time in May last year as VP/HC. The visit was said to be
seen from a multilateral point of view — it happened shortly before the EU-CELAC summit and
during a time in which Cuba held the position as temporary chairman of the G-77+ China®®?

making it an important representative of developing countries.>®

cc. EP Resolutions

In several resolutions, the EP has repeatedly criticized the Cuban authorities and the ‘failure’ of

the PDCA.

The most recent resolution, from February this year, is very clear in its condemnation of the
situation of human rights in Cuba. It explicitly states that the PDCA has failed in its core
objective of improving the situation of fundamental rights of the Cuban people. It describes
Cuba as ‘the biggest prison for political activists and dissidents in Latin America’. It also
declares unacceptable that the EEAS and the EU Delegation in Cuba excluded the Cuban
opposition and civil society from political dialogues because the Cuban authorities did not
consent. The EP also calls for the application of the global human rights sanctions regime (EU
Magnitsky Act) and thus the sanctioning of those responsible, including President Diaz-Canel.
Finally, it stated that in view of the lack of change despite the EP's demands, the agreement
should be suspended.®* In a previous resolution from July 2023, it also stated that economic
reforms are more necessary than ever. However, the EP also mentions that VP/HR Borrell
publicly had stated during his visit that the EU has ‘neither the capacity nor the will’ to impose
political changes on the island. The latter is further criticized for having said that there would
be consequences for supporting Russia in its aggression against Ukraine, without having

pursued any actions following this statement.®°

In the June 2021 resolution, made shortly before the July protests, under point ‘E’, the EP
explicitly states that since the entry into force of the PDCA, Cuba has made no progress in
improving the human rights situation in the country. On the contrary, according to the EP, the

violations and the repression have become worse. The EP also states that the rights of Cubans

382 The Group of 77 at the United Nations, ‘Chairmanship of the Group of 77 in New York’ (The Group of 77) <
https://www.g77.org/doc/presiding.htmI> accessed 10 June 2024.
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accessed 9 June 2024.
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would be best protected in a state of pluralist democracy (C). Of particular interest is also 'L',
which mentions the criticized behavior of the former EU ambassador to Cuba, who signed a
controversial letter to the US president - something that, according to the resolution, exceeded
his functions and ‘illustrates the highly politicized role played by the EU embassy in Havana’.
The ambassador had also made public statements that Cuba is not a dictatorship. The resolution
furthermore mentions the particularly difficult relationship of the institution with the Cuban
government - according to 'N', the latter has refused invitations from the EP and - in addition -
responded with letters containing insults and unfounded accusations. Moreover, the EP is said
to be the only EU institution that has not been allowed to visit the country since the provisional
entry into force of the PDCA. Overall, the resolution condemns the human rights situation in
Cuba, going so far as to call for legal reforms and expressing regret at the Cuban government's
unwillingness to work towards even ‘minimal progress’. It therefore called on the VC/HR to
recognize the opposition in Cuba by including it in political dialogues, as foreseen by the
PDCA. It emphasizes that civil society must be adequately represented in political dialogues
and calls for refusal to participate in dialogues if this is not the case. There is also criticism that
cooperation funds or participation in the agreement have only been available to companies in
which the state has a stake or control.3® In September 2021, shortly after the major protests
throughout the country, the EP even went as far as to describe the actions by the Cuban
authorities as ‘systematically violating the fundamental provisions of this agreement’.3" It
called for the EU to trigger Art. 85 (3b) of the agreement and to call an immediate meeting of
the Joint Committee. Another resolution was published in December of the same year, stating

that the Cuban government is maintaining a culture of fear in the country.3%

3. Conclusion and Implications for the Future

Undoubtedly, the situation of the Cuban people is dire, human rights violations continue, and
therefore the PDCA has not had the desired effect. However, I have a positive attitude towards
the future and strongly believe that the EU's changed approach was a step in the right direction.
It has taken a step back from its sense of superiority, an attitude that ultimately limited the EU's

chances of having a real positive impact.®®® Eventually, the EU seems to have understood that

386 EP Resolution (2021/2745(RSP)) of 10 June 2021 on the human rights and political situation in Cuba [2021]
P9 TA(2021)0292.
387 EP Resolution (2021/2872(RSP)) of 16 September 2021 on the government crackdown on protests and citizens
in Cuba [2021] P9_TA(2021)0389 [10].
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[51.
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Cuban foreign policy is highly influenced by anti-imperialist ideas, based on the legacy of

national hero Jose Marti and the revolution.3%

Nevertheless, while the achievements of the revolution cannot be denied, it is forbidden to
romanticize a regime that oppresses its people.3*? However, Cuba has an incredible sympathy
value that should not be underestimated when discussing relations with the island state. This
can be seen in the statements made by the State of Palestine during the UPR, which encouraged
Cuba to continue its rejection of unilateral coercive measures, as well as its internationalist and
solidarity work.3%? For many, especially people from the Global South and marginalized people
in general, Cuba is a symbol of rejection of the capitalist system we live in today, which
continues to oppress historically disempowered people. And while the Cuban system has
certainly not been entirely successful in meeting the needs of Cubans, there may be aspects of
it that the EU can learn from. And vice versa - Cuba must realize that the oppression of its

people must stop immediately.

For these reasons, I do not believe that the suspension of the agreement should be considered.
I am sure that this would have a negative effect and would push the country in a further wrong

direction, allying itself with states that are not in favor of human rights.

3% Dominguez Lépez and Yaffe (n 305) 2536.
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392 UNHRC (n 360) [44.111], [44.271].

-55-



I11. Columbia

Colombia's history is one of recurrent cycles of violence. The long-lasting conflict is primarily
rooted in socioeconomic inequalities, political violence, and the unequal distribution of land.
As a consequence, disputes between guerrilla groups and the government have led to
widespread aggression and displacement, further complicated by the rise of paramilitary
organizations and illegal businesses. Despite ongoing efforts through negotiations and peace

agreements, the country continues to strive for a more peaceful and harmonious coexistence.®*

In light of the internal conflict, the cooperation between the EU and Colombia has been highly
characterized by the promotion of human rights and democracy®* and is therefore important

for the question of this thesis.

1. Historical and Political Context: Violent Conflict and Systemic Inequality

Colombia is a country of great geopolitical interest, considering its location between the
northern and southern parts of LATAM. It is also a country with a particularly multicultural
population, the result of different historical developments around dispossessed indigenous
peoples, Afro-Colombians - descendants of people brought to the Americas as slaves, and
migrants from the Middle East. At the same time, the construction of the Colombian state was
strongly influenced by liberal ideas, which led to economic and political structures that
benefited the interests of a minority elite class, mainly European descendants. Therefore, it was
especially indigenous people and Afro-Colombians, who were marginalized and forgotten, that

formed the opposition during the civil wars.3%

It was as early as the 1930s, that peasant groups mobilized to demand greater social justice.
However, the situation worsened with the election of Mariano Ospina Pérez as president in
1946. The highly conservative politician brought a difficult social conflict to the country,
including clashes between the forces of public order and citizens.®® The climax was ‘El

Bogotazo’, a riot in Bogota that was the consequence of the assassination of the liberal leader
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(2024) 42 (2) Development Policy Review, 3.
3% Denisse Amara Grandas Estepa and Miguel Barreto Henriques, ‘La estrategia de cooperacion para la paz de la
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Neogranadina 2020) 200.
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Jorge Eliécer Gaitan in April 1948, followed by the period of ‘La Violencia’,*®” which resulted

in 180,000 deaths by 1953. The military dictatorship that followed imposed a system of
alternation between the two main parties,®® one liberal and one conservative, which limited

399

democracy in Colombia for two decades®™ and ultimately created a dictatorship of civil

nature.*®

Colombia's conflict, like many others in the region, had its roots also in the political landscape
of the 1960s, the Cold War, and the Cuban Revolution.*** The failure of politicians to address
the needs of rural citizens ultimately had the emergence of small insurgent groups as a
consequence, such as the Ejército de Liberacion Nacional (National Liberation Army, ELN),

), 492 and, of course, the

the Ejército Popular de Liberacion (Popular Liberation Army, EPL
Guevarist Fuerzas Armadas Revolucionarias de Colombia — Ejército del Pueblo
(Revolutionary Armed Forces of Colombia, FARC-EP).*% In the 1970s and 80s, the situation
then got new actors: Paramilitary groups involved in drug trafficking, as well as groups like the
M-19, which joined the guerrillas and engaged in kidnapping, extortion, and the cocaine
trade.*®* Eventually, Colombia became a so-called ‘narco-state’ with a high rate of drug
trafficking and homicides due to the inability of the authorities to tackle the violence. The
country was seen as the paradigm of the failed state in LATAM.*® The failure of state
institutions was particularly evident in the judicial system, which targeted only the most
vulnerable in the crime chain due to high levels of corruption.’”® Nevertheless, a certain
improvement was made with the 1991 Constitution, which finally included marginalized

communities and their rights.**” The constitution was drafted in cooperation with guerrilla

groups such as the M-19, to which also the current president, Gustavo Pedro, belonged. It
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introduced, among other relevant tools, the ‘tutela action’, a legal remedy that any citizen can

use in case of a state violation of fundamental rights.*%®

With the election of Alvaro Uribe in 2002, the perception of the conflict shifted to
narcoterrorism being seen as the main problem. There was a strong militarization, including a
reduction in freedoms, and a focus on security instead. Eventually, this was successful to a
certain extent, as the guerilla groups became weaker.**® Juan Carlos Santos, elected in 2010,
then began the process of dialogue. By this time, the conflict had already become strongly
internationalized. Talks were held in Oslo and Havana, with Chile and Norway supporting the
Colombian government and Venezuela and Cuba supporting the FARC-EP. In 2016, a peace
agreement was finally reached, with a strong focus on territorial peace and rural reforms.*
However, the implementation remains difficult, mainly due to the limited commitment of

relevant actors such as former President Ivan Duque.***

2. The EU’s involvement

The EU has a long history of engagement in Colombia,*'? with the most important
developments dating back to the late 1990s. An analysis is particularly interesting because the
EU’s presence coincided with the first developments in its foreign policy and, from the
Colombian perspective, with the conflict’s internationalization,*'® a process that started through
the ‘Diplomacy for Peace’ policy by Pastrana,*'* who, during that time, sought the
legitimatization for his government to be the country’s only representative.*’> Before, the
internal conflict had occurred in a relatively isolated context.*!® Another relevant factor for the
increased interest of international actors was that the conflict began to have a possibly
destabilizing effect on the region - due to movements of displaced people to neighboring
countries, violent activities in the border regions, and the issue of drug trafficking.*” The latter

was one of the driving factors that triggered the EU’s involvement — most cocaine ended up in
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the US, but Europe was also a destination and the activities of cartels were seen in association

with other criminal activities such as human trafficking.*®

Following the conclusion of the Peace Agreement, the peace process remains the focus of the
EU's engagement in Colombia, which now includes support for its implementation.*!® As

mentioned before, peace is yet to be achieved - although the agreement was signed in 2016.42°

a. International Cooperation and Development

Colombia is a middle-income country but one of the main recipients of official development
assistance in LATAM.*?! The EU's development activities in Colombia were the ones with the

most potential and relevance, especially in trying to achieve sustainable and lasting peace.*??

aa. The Laboratorios de Paz

One of the EU's most important peace-building activities developed around the so-called
Laboratorios de Paz (Peace Laboratories, LP). Located in highly conflictual and violence-
affected regions, they ran from 2002 to 2012. The LP were a joint attempt by the EU, the
Colombian government, and Colombian CSOs to address the structural causes of the conflict

at the local and regional levels*?

- the idea was to achieve peace through a bottom-up
approach.*?* Therefore, the goal was to create social, economic, and cultural conditions
conducive to peace and to decentralize the determination to resolve the conflict,*?® ultimately
by building zones where peaceful coexistence was possible.*?® This included a strong focus on
the inclusion of traditionally marginalized groups, such as indigenous peoples, youth, women,
and farmers.*?’ Despite the active role played by the EU, it is important that it was never the

protagonist in the LP — the main actor was always the Colombian civil society organized
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through the Programas de Desarrollo y Paz (Development and Peace Programs).*?® However,

while Colombian in origin, the LP had the advantage of being fully in line with EU values.

Furthermore, they were created at a time when the EU was trying to distance itself from Plan

429 that contrasted

Colombia, to which the EU did not want to contribute due to the military focus
with ‘European values’.**° Previously peace talks between the government and the FARC-EP
had failed, leading to concerns of a possible violent escalation under the Plan Colombia
framework. Therefore the EU got involved in the LP that were supposed to make valuable
contributions even during periods of armed conflict.*** The EU became the main political and
financial supporter of the initiatives,**? contributing also by introducing a new dynamic.**
Eventually, the success of the first LP led to the creation of two more Laboratorios in different

t434

regions. Each adapted to new contexts but was based on the philosophy of the first™" while

trying to learn from previously made mistakes and difficulties.*®®

The great support for the project can also be seen in the light of 9/11 and the emergence of an
intensified motivation to fight terrorism, which included Colombian guerilla groups that later
were added to the lists of terrorist groups.**® Moreover, the LP even developed in a positive
direction during Uribe’s presidency, despite his government’s security policy that contrasted
with the EU’s approach.*®” All in all, the LP were a success and later functioned as a good

practice inspiration for peace projects in other regions.*3®

When they came to an end the EU continued its strategy with the Desarollo Regional, Paz y
Estabilidad (Regional Development, Peace and Stability) programs (2009-2016) that aimed at
ensuring the continuity of initiatives that had previously started under the LP.** The difference
was that they had greater involvement of state authorities and took place in the context of a
formalization of the EU’s peacebuilding strategies.**? Later, from 2011 to 2016, the initiative

of the Nuevos Territorios de Paz (New Peace Territories Project, NTP) was introduced, marking
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anew stage in the EU’s engagement, but also continuing with the philosophy of the LP.*** From
2016 on ‘Forpaz’ started, a cooperation between the EU and the German development agency
‘GIZ’, which was distinct from previous programs. The GIZ was perceived as a good partner
because it had proved its technical capacities which were assumed to help overcome
administrative difficulties of previous initiatives.**> What was distinct was also that the EU
reduced the amount of financial support, possibly to emphasize the formation of a new type of
relationship after the conclusion of the Peace Agreement. Forpaz focused on the implementation

of the agreement through the strengthening of public institutions and social organizations.**®

bb. Criticism

The LP and the NTP programs had in common that a high level of centralization in the city of
Bogoté could be noted, while it would have been better to strengthen the different regions - at
all levels, including the administrative one.*** Unfortunately, often external actors were hired

for administrative tasks who lacked knowledge about the specific regional context.**°

Another difficult factor was the question of resource allocation which created a form of
dependence that - by critical voices - has been described as having neocolonial tendencies.**°
This is something that also had negative effects on CSOs as they lost focus on the actual issues
that they were trying to tackle.**” In addition to this, procedures have been criticized as slow
and bureaucratic.**® Furthermore, the EU still maintained its rather state-centered approach,
despite working with CSOs.*® A focus on analyzing the different local practices that might be

useful for achieving peace would have been desirable.*>°

Besides, some LP-supported projects were met with controversy. For example, farmers were
encouraged not to produce traditional crops but other agricultural products to create profitable
and competitive economies. The economic logic that was imposed by that was problematic
because it left aside considerations that focus on subsistence and solidarity which have

traditionally existed in Colombia for centuries. Therefore, the EU tried to tackle poverty as one
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of the structural causes of the conflict but did not properly evaluate where it originates from,
especially in LATAM very much related to colonialism and capitalism.*! Also, influencing the
decision of which crops would be planted had a further political level - when the EU started to
work against illicit crops they eventually ended up promoting Uribe’s anti-terrorist policy.*>

This is a point that deserves thought, despite the EU's obvious good intentions.*>

cc. The EU Trust Fund for Colombia

Following the Peace Agreement, the European Trust Fund for Colombia was created in 2016 to
support its implementation. It is the result of a request for assistance from the Colombian
government.*** The Fund was established based on Regulation (EU, Euratom) No 966/2012 on
the Financial Regulation applicable to the budget of the EU, in particular Art. 187.%° The

financing is based on resources of the EU, 21 MSs as well as the United Kingdom and Chile.**

Since the purpose of the Trust Fund is to support the implementation of the Peace Agreement,
following the same idea, the fund also has a strong territorial approach (Art. 2.1).**” Overall, it
has been well received and while it has not been able to compensate for structural problems in
the Peace Agreement, the EU has demonstrated its ability to operate in difficult environments
and to adapt quickly to local needs. Its efforts to move away from traditional liberal peace
approaches have also been positively acknowledged in this context. Nonetheless, local actors
are not always the main protagonists, partly because of a lack of local capacity and the technical-

administrative complexity that comes with international collaboration.**®

b. Diplomacy and Political Level

It can easily be said that the EU’s support of the peace process was mainly based on the support
of Colombian civil society — an approach was followed that focused on the construction of
peace from ‘the bottom’.**® At the same time, there were some developments on the political

level that I would also like to discuss.
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aa. Activities

Pastrana’s strategy of internalization evolved around two possible outcomes: Either the
inclusion of international actors would support the negotiations that eventually would succeed,
or they would fail and the state must be prepared - with international support - for a violent
continuation of the conflict.*®® While the US was more involved in the military support,
especially in the aftermath of 9/11 and the proclaimed fight against terrorism, Colombia counted
on the EU as one of the countries that could function as a bridge to the guerilla groups, alongside
other countries such as Cuba and the so-called ‘Grupo de los Paises Amigos’, ** Colombia’s

friendly countries.

Eventually, at the political level, the EU ended up playing a rather marginal role. It was mainly
the Colombian government that led the processes, which was logical, but at the same time, the

EU's passive role had a disadvantageous effect on the possible empowerment of civil society.*5?

A well-discussed issue was the question of whether to include the non-government actors of the
conflict on the EU’s terrorist list. It was feared that their inclusion might lead the Colombian
government to stop negotiations with the groups in question. Besides, the EU was proud to
distance itself from the US approach, at least until terrorism began to reach the European
continent, especially with the attack in Spain on March 11, 2004. In the end, the EU included
the FARC-EP, the ELN, and also the paramilitary Autodefensas Unidas de Colombia (United
Self-Defense Forces of Colombia, AUC) on the list.*®® In addition, the security cooperation
between the two countries included an agreement between the Colombian government and
EUROPOL in 2004 and separate national agreements aimed at exchanging expertise and
knowledge, for instance, based on Spain’s experiences with the Basque separatist organization
‘ETA’.** However, on the diplomacy level, the approach of the different MSs was rather
incoherent, different interests were pursued, and overall not much more was achieved than

verbal commitments.*%®
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In 2010, Juan Manuel Santos took office as president of Colombia and he changed the narrative
from being in a ‘war against terrorism’ to an ‘internal armed conflict’ — something that was of
great importance for the creation of the conditions for negotiation, nationally but also on the
international level.*® On November 11, 2015, the EU appointed Eamon Gilmore as Special
Envoy for the Peace Process in Colombia. The idea was to support the negotiation process itself,
but also the implementation of the agreement in the future — a step that had symbolic value,
underlining international support and solidity during the process. While the substantive
contribution was limited, Gilmore laid the groundwork for the trust fund and the delisting of
the FARC-EP as a terrorist group.*®’ But still, external influence on the negotiations was kept
limited, besides the central role that Cuba and Norway played.*®® While Cuba was favored
because of its crucial role in bringing the FARC-EP to the negotiating table, Norway was chosen
because of its neutrality, experience, and because it is not part of the EU - which, unlike EU
states, allowed it to provide funding to the FARC-EP despite its designation as a terrorist
group.*®® The EU was not especially active either in its possible role as mediator or as guarantor.
Support was mainly limited to expressing support and the will to financially contribute to the
successful implementation of the agreement.*’® The latter is achieved, on the political level,

through the EP's monitoring activities and the Special Envoy for the Peace Process.**

bb. Conclusion: The EU — only a donor?

Eventually, it can be criticized that the EU seemed to have limited itself to being mainly an
economic supporter of the peace process. On the political level, the energy invested was

comparatively low.*"

c. Transitional Justice

aa. The Colombian Transitional Justice Process

Colombia has a long history of violence and, based on this experience, has developed over time
several mechanisms to deal with its past. Some transitional justice (TJ) mechanisms from the
early years continue to this day. However, along with the 2016 Peace Accords, a new TJ system

was established, consisting of three components: the Special Jurisdiction for Peace
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(Jurisdiccion Especial para la Paz, JEP), the Truth Commission (Comision para el
Esclarecimiento de la Verdad, la Convivencia y la No-Repeticion, CEV), and the Special Unit
for the Search of Disappeared Persons (Unidad de Busqueda de Personas dadas por
Desaparecidas, UBPD). Together they form the Integral System of Truth, Justice, Reparation
and Non-Repetition (Sistema Integral de Verdad, Justicia, Reparacion y No Repeticion,
SIVJRNR).*™

The Colombian model of TJ is very much focused on the future. Nevertheless, a mere ‘forgive
and forget’ approach, including amnesties on a large scale, was not an option, also because of
the precedent set by the Inter-American Court of Human Rights (IACHR) in Barrios Altos v
Peru.*™ At the same time, the FARC-EP would not have signed an agreement that would have
resulted in high prison sentences for its members. Consequently, there were many difficult
questions when it came to the judicial treatment of the crimes committed.*’”® In the end,
however, the JEP was created, which is responsible mainly for crimes committed by the FARC-
EP and the Armed Forces before 2016.#’® The EU has supported this endeavor through public

intervention and economic aid.*"’

For example, in 2020, the EU allocated 3.5 million euros to a project aimed at promoting the
participation of victims in the JEP.*’® This support exceeded the financial aspect due to the
political context during this time — in 2020 it was still Duque who governed Colombia as
president, someone who cut funding for initiatives that supported the implementation of the
Peace Agreement. Therefore, the continued EU support for the TJ mechanisms also gave them
political legitimacy.*’® The EU's support in this regard even had an impact on the International
Criminal Court (ICC) Prosecutor's decision® to close the preliminary examination of the

situation in Colombia, which had begun in 2004.%¢! Furthermore, the EU’s financial support
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also covers other aspects of the TJ process, such as the work of the CEV,* which presented its
final report in June 2022 to European institutions in Brussels. This was important not only as
an acknowledgment of the continued support of the EU but also because of the Colombian
diaspora in Europe, which includes victims of the conflict. Similar to the political aspect of the
financial support, the presentation gave legitimacy to the work of the CEV by publicly showing

solidarity during a time in which the implementation of the agreement was being threatened.*®3

bb. The Structural Issues of the EU’s Involvement

TJ is a crucial aspect for the question of this thesis because it reveals structural limitations that
are important in the foreign policy context and that derive from the fact that despite the formal
end of colonialism, colonial relations persist between LATAM and Europe - something that can
be explained with the concepts of Eurocentrism and Coloniality of Power.*®* The latter was
coined by Anibal Quijano to describe the legacy of colonialism in today's power structures,
especially in relation to the capitalist system and social hierarchies in general .*®° In that context,
the discourses surrounding development, peace, and TJ can also be seen as mechanisms of
global governance through which the West maintains influence by promoting a specific societal
model based on the nation-state, liberalism, and capitalism. Ultimately, this approach aims to
replicate the societal structure of the 'first world', “® which is understood as the only correct
goal toward which a state should develop.*®” Such discourses often overlook the diversity of
perspectives within societies, leading to the invisibility of alternative viewpoints. However, it
is essential to acknowledge the multitude of perspectives to create scenarios that align with the

aspirations of the societies involved.*®

Moreover, states such as Colombia have been mistakenly described as ‘states of exception’,
which is not true and fails to recognize the responsibility of the Global North in the creation of

certain problems. In the EU's general engagement in Colombia, structural issues may have been
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acknowledged, but there was a lack of questioning regarding the above-mentioned role of
capitalism or the impact of colonialist ideologies in shaping the nation-states of former colonies.
This is especially important in the context of TJ processes, which is why the EU should be more

critical of its role, especially in order to respect the rights of victims to non-repetition.*&

3. Conclusion: EU Involvement in Colombia — A Success Story?

Ultimately, it can be said that the EU has had some innovative approaches in Colombia that can
serve as lessons for peace processes in other regions. The whole process and the somewhat
experimental approach were probably facilitated by Colombia's distance from Europe, which
made it possible to act without directly affecting European security interests.*®® Difficulties
were often caused by the violent context and outside the EU's sphere of influence, which makes
its activities all the more remarkable.*®® However, it is important to note that despite the
impressive commitment shown by EU institutions, and the many positive effects of its
engagement, there have been certain limitations that impacted the way that peace and security

were promoted.

For instance, when the EU started to get involved in the resolution of the conflict, some parts
of the Colombian population had doubts that Europeans would understand the national context.
The concerns were also based on opinions about the function of the guerilla groups that were
understood by some leftist politicians in the EP as ‘the Robin Hoods of Colombia’.*%
Furthermore, statements were made about Colombia's role as a drug trafficking state, while at
the same time, the numbers of consumption were rising in Europe, ultimately making it co-
responsible for the issue.**® But also within its projects, the differences between the two regions
were apparent — therefore, the EU’s approach has been criticized as not taking the reality of the
Colombian society and political culture sufficiently into account, and instead has kept a very

‘economist’ mindset.*%*

Moreover, the EU after all is still an institution with political and economic interests that play
a role in its actions which eventually can have a limiting effect, for instance in terms of how
critical it can be.**® The economic aspect is also a factor when it comes to the responsibility of

European companies in conflict areas and the blind eye that the EU can sometimes turn when
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they disregard their human rights obligations, as happened during the conflict in Colombia.*%
In addition, criticism of the EU's activities in Colombia also revolves around the lack of a

unified and coherent approach.*9’

The emphasis on connecting peace and human rights with development poses another challenge
to the EU's strategy. War, TJ, and international cooperation are all influenced by the specific
political and economic systems in place.**® And especially in LATAM, the implementation of
TJ and peace processes also took place in combination with negative developments such as the
shrinking of the state's social functions, which ultimately leads to a complex dynamic.**® This
touches on the issues behind the notion of ‘Liberal Peace’, the idea that peace-building
functions best based on the (re)construction of the state, democratic values, as well as a free
market economy.®® While of course, it makes sense to stabilize the particular nation-state that
needs support - in the case of Colombia, this has not been done properly, as evidenced by the
increase in state violence under Uribe and Duque.*®! Furthermore, the values promoted by this
model are not universal and activities in that context are to be seen as not taking sufficiently
into account that the Global North model shouldn’t be seen as the ‘end goal’ of historical natural
progress.>®? For sure, ‘Liberal Peace’ cannot function as a standard working in all regions and
contexts - also due to its promotion of a neoliberal economic system that in the global context
continues to benefit the West.?® In that regard, the EU has shown potential to distance itself
from a mere ‘Liberal Peace’ approach, especially in comparison to other actors, but its actions
need further improvement.®®* But at the end of the tunnel, there is light: To some extent, the
EU's approach has already changed, including more emphasis on Latin American perspectives.
A positive example is the EU-funded collaboration between the Interdisciplinary Center for
Development Studies (Centro de Estudios Interdisciplinarios del Desarrollo) and the Network

of Development Agencies ‘Adelco’ (Asociacion de Agencias de Desarrollo Economico Local)
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505 _ a research project that secks to find new approaches to territorial development in

Colombia.>0®

Ultimately, the EU's involvement can be described as a successful learning-by-doing experience

that enabled the EU to develop a different approach to conflict resolution than that of the US.%"’
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F. Conclusion

The purpose of this work is not to call for a utopian EU foreign policy that would ignore all
aspects of realpolitik in its entirety. In our political system, such an approach would not last
long either - politics needs voters, and voters are likely to be more concerned with the
difficulties of their own daily lives than with the problems of LATAM. More than that, such an
approach would most certainly weaken the EU, making it an actor that would be deprived of

the resources necessary to achieve the human rights goals it was pursuing in the first place.%®

What I wanted to do was to ask what we can achieve with a human rights-based approach within
such realities. And as we have seen, the answer is that we can do a lot. The EU has undertaken
several activities in LATAM to protect and promote human rights in very different contexts and
policy areas. In the end, despite all the criticism, the EU continues to be one of the few actors
in which the human rights community has hope.’®® Especially in LATAM the analysis has
shown that in this context there is a large number of actors involved in a relationship that takes
place on multiple levels.>® Nevertheless, the assumption that both regions share the same
values and principles is true only from a more general point of view, while the reality is full of
nuances, also shaped by the fact that both regions are trying to strengthen their role in the
geopolitical arena. In this regard, it is a positive development that the interregional relationship
is evolving into one that encompasses several policy areas and takes place between two equal

partners.°!

From a more critical point of view, we have also seen that the EU has many tools at its disposal,
and sometimes one wonders whether it could not do more, also considering its position in the
global context®!? - often it seems that the EU makes promises it is not prepared to keep.>*® This
harms the EU's self-proclaimed role as a human rights leader — ultimately, if the EU wants to
keep up with this goal, it should be more consistent in the application of its instruments, even
if this involves possible difficulties. This observation relates to one of the main conclusions of
this thesis - that the EU must finally acknowledge the impact of Europe's colonial history and

address it sufficiently in all areas including its foreign policy. In all three case studies, we have

508 Adrian Hyde-Price, ‘A 'Tragic Actor'? A Realist Perspective on 'Ethical Power Europe” (2008) 84 International
Affairs 29, 29.
509 Nowak and Podstawa (n 54) 543.
510 Gardini and Ayuso (n 55) 11.
511 ibid 19.
512 Hachez (n 67) 106.
513 ibid 105.
-70 -



seen the lingering effects of colonialism and how they have been ignored by the EU. As long

as the EU is unwilling to improve this, it will not be a credible human rights actor in my view.

Nevertheless, I remain positive that the EU will improve its external action and thus have a
positive impact in the future. LATAM is the perfect partner to do so - the relationship is
longstanding, has been successful in many aspects, and what needs to be improved has been
sufficiently analyzed - it just needs to be implemented. This will allow both regions to form an
international cooperation that responds to global challenges with an approach that puts human

rights first.
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