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Abstract

This thesis will focus upon third-party states' responsibility for violation of
International Humanitarian Law (IHL) in an internal conflict of another state, with
the on-going Syrian conflict as the case study. Third-party states’ responsibility is
derived from one of the general norms of established international law:
responsibility arising from involvement by a third-party state in an internal
conflict of another state. Such involvement can take the form of aid and assistance
to combatants or direction and control of the combatants. Since the norms of
international law were instituted only somewhat recently, there is not yet a lot of
precedent in international law for third-party states’ responsibility.

In this thesis, we will examine how third-party state responsibility can be argued
for within the framework of established IHL. We will begin with a presentation of
the justifications and the legal basis for holding third-party states responsible, i.e.,
the substantive laws that are violated and for which the third party state can be
held accountable. Subsequently, a brief overview will be given of IHL
conventions, the main point of focus will be upon Common Articles 1 through 4
of the Geneva Conventions. Thereafter, disarmament treaties and conventions will
be examined, all of which expand the foundation, in that violations of treaty
obligations can be defined to include “transferring, aiding or assisting,
encouraging or inducing, in any way, anyone to engage in any activity prohibited
to a State Party under its international agreements.” Finally, the application will
be made to Syria to demonstrate how third-party state responsibility might work
in practice.
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1. Introduction

This thesis will focus upon third-party states' responsibility for violation of IHL in
an internal conflict of another state, with the on-going Syrian conflict (since 2009)
as the case study. Normally, international law norms and rules permit states to
define their own international relations and engagements with each other as they
see fit according to their national interests. However it may happen that the
recipient government violates some of its IHL obligations. Therefore, there should
exist clear and definite rules for identifying and assessing the responsibility of
third-party states during another state's internal conflict, with the goal being to
increase accountability and strengthen the positions of those who suffered as a
result of the IHL violations to seek and win justice.

Third-party state responsibility is derived from one of the general norms of
established international law: responsibility arising from involvement by a third-
party state in an internal conflict of another state. Such involvement can take the
form of aid and assistance to combatants or direction and control in violation of
IHL. This is an important issue because international law norms were instituted
only somewhat recently (after the Second World War). Consequently, there is not
yet a lot of precedent in international law for third-party state responsibility.

Normally, states with respect to international law norms and rules are free to
define their own international relations and engagement with each other based on
their own proposed policy, profits and benefits. However it may happen that the
government who received the aid and trade violate some of its international
obligations such as international human rights and IHL. To be more specific,
when a non-international armed conflict takes place within the recipient State, the
third-party state can be held responsible for violations of IHL. In fact the aid from
the third-party states facilitated committing the wrongful acts by the recipient of
the aid so for this reason the third-party state is responsible. Those who have been
suffered via this violation, by indicating the international norm of responsibility
for aid and assistance in violation of international law, will be able to hold third-
party states’ responsible for its behaviour not in their own territory but in the
territory under the jurisdiction of another state.

The reasons for using Syria as a case study are the magnitude of the war, the
number of different actors such as rebels groups opposite to Al-Assad
government, those who are in favour of the current government and finally the
third-party states involvement. States that are involved in the Syrian conflict
pursing an outcome to the Syrian conflict that would suit their own interest by
providing support to particular participants to the Syrian armed conflict that
makes the Syrian war much more complicated and protracted. These two aspects
will serve well to highlight the fact that as long as there are no well-defined
international norms for third-party state’ responsibility, they continue to pursue



their own interests and find their own allies in this battle or any other similar
internal conflicts.

This thesis will endeavour to analyse and explain (a) the justifications and legal
basis for third-party states’ responsibility in international legal documentation and
judicial decisions by international courts, and (b) how this responsibility occurs
under the criteria established by the courts. Moreover, the author find it necessary
to takes the position that third-party states’ responsibility must be understood in
the context of an understanding of IHL that entails positive obligations upon
states to act against violations of IHL, and the need for states to cooperate with
each other whenever international community interest and public security is in
danger. In addition, the role of Security Council and the possibility of use of force
by the Security Council and United Nation charter have been analysed.

The author is not only interested in a theoretical discussion, but wishes to make a
positive contribution to justice in Syria. A motivating factor for this thesis is
whether the attribution of responsibility to third-party states for violations of IHL
based on existing international norms can provide grounds for holding these states
accountable for the humanitarian law violations that are happening at this very
moment in Syria. To be able to answer this question, this thesis must identify:

The international norms that can make a third-party state responsible for
internationally wrongful acts;

How these norms are implemented;
How can holding third-party states accountable be improved;
How third party states’ responsibility can be applicable in Syria case.

These are the core questions that will be examined in this thesis. As long as there
are no well-defined international norms for third-party state responsibility, states
will continue to pursue their own interests, and support their own allies, in other
states' internal conflicts. This will result in complicating and protracting internal
conflicts and increasing the amount of IHL violations. The author finds it
necessary to highlight and question the fact that there are no well-define criteria
for recognizing the third-party state responsible for its intervention. Since,
criticizing and questioning the existing system is always a incentive for a change
and modification within the system.

The Syrian war is, after four years, still on going with a daily increase of the
amount of humanitarian law violations and crimes committed. The tension
continues to exist until today and the humanitarian crisis caused as consequences
of violation of IHL is severe and should be addressed by IHL scholars. While
there exists much research and criticism about state responsibility for violation of
IHL and committing an internationally wrongful act, there remains little research



about third-party state responsibility. Moreover, to this author's knowledge, there
has been also scholarly works around the issue of responsibility of state for
direction and control, while it has not been discussed simultaneously with
responsibility of state arising because of aid and assistance for the same purpose.
Although the main points of arguments have been mentioned by some
international law scholars, to name a few: Helmut, Briely and Bird, they have
referred to the issue of “complicity”. Mostly, they had explained what forms of
support and involvement by third-party state for internationally wrongful acts
entails responsibility for third party state, mainly referring to article 16 of
“Responsibility of State for Internationally Wrongful Act” (RSA). Nonetheless,
the originality of the paper can be proof by the fact that; firstly, the author is
examining the issue of third-party state responsibility under both possibilities of
“direction and control” or “aid and assistance” together. Secondly, there was not
any similar comprehensive examination of the Syrian conflict and IHL violation
conducted before.

The sources that have been used in this thesis include literature and academic
articles, but also a large amount of Internet-based sources, particularly reports
from international organizations in Syria and the discussions that have been
taking place within the international community regarding third-party states'
involvement in that conflict. This author is aware of the intrinsic risk of such
sources, which may be biased or filtered and manipulated. Whenever possible,
this author has tried to verify these sources and been critical when reading their
content. Unfortunately, because of the violence in Syria, there has been no
possibility for this author to communicate with either the Syrian government or
international organizations working in the country.

Finally, this author highlights that this paper is intended to be legal and ultimately
humanitarian in nature, not political. Naturally, the political aspects of both IHL
and the on going Syrian conflict must be mentioned, but the discussion will be
kept strictly within a legal context.

In this thesis, we will examine how third-party states’ responsibility can be argued
within the framework of established IHL. This thesis is constructed with the aim
of giving the reader a clear and logical order to follow and thus to make it easier
to understand the author's reasoning and ultimately the author's conclusions and
recommendations. We will begin with a presentation of the justifications and legal
basis for holding third-party states responsible, i.e., the substantive laws that are
violated and for which the third party state can be held accountable. Subsequently,
a brief overview will be given of the IHL conventions, the main point of focus
will be upon Common Articles 1 through 4 of the Geneva Conventions.
Thereafter, disarmament treaties and conventions will be examined, all of which
expand the foundation, in that violations of treaty obligations can be defined to
include “‘transferring, aiding or assisting, encouraging or inducing, in any way,



anyone to engage in any activity prohibited to a State Party under its
international agreements.” It will also be shown how existing case law provides a
space for the possibility of attributing third-party states’ responsibility.
Specifically, we shall look at compliance with the “overall control test” (OCT)
developed by the International Criminal Tribunal for the Former Yugoslavia
(ICTY) and the “effective control test” (ECT) developed by the International
Court of Justice (ICJ). OCT enables looking at an internal conflict as an
international one and thus subject to IHL in the strongest sense, providing a
higher standard of protection to civilians, while ECT enables attribution of
responsibility to third-party states for their actions with a higher threshold, hence
creating the less possibility for victims of IHL violations to seek compensation. In
addition to OCT and ECT, we shall also examine the possible role that can be
played by the United Nations Security Council (UNSC), including the possibility
of force.

Following the legal discussion, we will evaluate how real-time implementation of
third-party state responsibility can occur. In other words, we will consider a
procedural legal framework for holding third-party states accountable. Different
case law and judicial decisions will be examined, in particular the articles
concerning RSA singed in 2001. Obstacles to holding third-party states
responsible will also be discussed, as well as their possible remedies and the
possible reparations that can be made.

At the conclusion of this thesis, application will be made to Syria to demonstrate
how third-party state responsibility might work in practice. Syria's internal
conflict is an on going war with a grave humanitarian crisis that is a direct result
of violations of IHL by not only the state, but third-party states. Different actors
and states, keen to see an outcome to the Syrian conflict that would suit their own
interests, provide support to particular participants in the armed conflict.

2. Justifications and the legal basis for holding third-party states
responsible

IHL is thought of as universal, meaning it is thought of as law applicable in all
cases of armed conflict and respected by all parties, including state and non-state
actors and groups.' Internal conflicts are considered just as much under the
jurisdiction of IHL as international conflicts because an internal conflict poses an
inherent threat to international peace and security when its neighbours get
involved. Furthermore, the protection of civilians is one of the most basic
elements of IHL, as well as for international human rights obligations in general
not only for state but also for the whole international community. Therefore,

1 Levie, 1986,p.56.



protection of civilians is by extension one of the most basic elements of THL in
internal conflicts.

In order to give the reader a good view over the third-party states’ responsibility
for violation of THL in an internal conflict of another state, it is needed to explain
the substantive law that is violated and for which the third party state can be hold
accountable. Subsequently, in Sections 2.1 and 2.2, this author will make a
general argument for the justification and applicability of IHL to internal conflicts
and the obligation to make other states respect IHL, respectively. In Sections 2.1.1
and 2.2.2, special emphasis will be given to the protection of civilians and the
obligation to make the recipient of third-party states, i.e., insurgent groups and
other militants, respect IHL, respectively. In Section 2.3 and its sub-sections, we
shall explore the relevant other substantive laws for holding third-party states
responsible, including international judicial precedence (2.3.1), disarmament
conventions and treaties (2.3.2), and the actual practices of states (2.3.3).

2.1.IHL applicable for internal conflicts

Common Article 3 of the four Geneva Conventions was the first to define an
“internal conflict”,” i.e., as being one “armed conflict not of an international
character occurring in the territory of one of the High Contracting Parties”, or in
other words, a “non-international conflict”. This definition includes traditional
civil wars, internal armed conflicts that spill over into other states, or internal
conflicts in which third-party states or a multinational force intervenes alongside
the government.”

2 Pictet, 1966,p.26.

3 Ibidem.

4 Article 3. “In the case of armed conflict not of an international character occurring in the
territory of one of the High Contracting Parties, each Party to the conflict shall be bound to apply,
as a minimum, the following provisions:”’
“(1) Persons taking no active part in the hostilities, including members of armed forces who have
laid down their arms and those placed ' hors de combat ' by sickness, wounds, detention, or any
other cause, shall in all circumstances be treated humanely, without any adverse distinction
founded on race, colour, religion or faith, sex, birth or wealth, or any other similar criteria.
To this end, the following acts are and shall remain prohibited at any time and in any place
whatsoever with respect to the above-mentioned persons.”
“(a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and
torture;”

“(b) taking of hostages,”
“(c) outrages upon personal dignity, in particular humiliating and degrading treatment;”
“(d) the passing of sentences and the carrying out of executions without previous judgment
pronounced by a regularly constituted court, affording all the judicial guarantees which are
recognized as indispensable by civilized peoples.”
“(2) The wounded and  sick  shall be collected and cared  for.
An impartial humanitarian body, such as the International Committee of the Red Cross, may offer
its services to the Parties to the conflict.”
“The Parties to the conflict should further endeavour to bring into force, by means of special



Today, Common Article 3 has taken on the quality of customary law. For
example, during the trial of Dusko Tadi¢, the prosecution stated:

“It is today clear that the norms of Common Article 3 have acquired the status of
customary law in that most states, by their domestic penal codes, have
criminalized acts which, if committed during internal armed conflict, would
constitute violations of Common Article 3.

Although the aims of the common article 3 is protection of civilians.
Nevertheless, many ITHL scholars put it under the category of Erga Omnes and
they do not consider it as a Jus Cogens norm.® This author takes the position that
Common Article 3 can indeed feed into the development of the peremptory norms
that have been articulated in Article 53 o the “Vienna Convention on the Law of
Treaty™:

“A treaty is void if, at the time of its conclusion, it conflicts with a peremptory
norm of general international law. For the purposes of the present Convention, a
peremptory norm of general international law is a norm accepted and recognized
by the international community of States as a whole as a norm from which no
derogation is permitted and which can be modified only by a subsequent norm of
general international law having the same character.”’

However, in reality its application depends to domestic law.

There has actually been some attempt to give higher status to Common Article 3.
For instance, in the trial against Zoran Kupreski¢ et al., the prosecution argued;

“most norms of international humanitarian law, in particular those prohibiting
war crimes, crimes against humanity and genocide, are also peremptory norms of
international law or Jus Cogens, i.e. of a non-derogable and overriding

8
character”.

From the wording of the article and its customary statute it can be concluded that
this article in non-derogable and binding for all the parties involved in the
conflict. Since upon ratification of a treaty by a state it will be also binding not
only for that state, but also for the state’s nationals among them we can consider
rebels and armed groups.’

In addition to the common article 3, Additional protocol II to the Geneva
conventions of 1949 is another tool that can be referred to in times of internal

agreements, all or part of the other provisions of the present Convention.
The application of the preceding provisions shall not affect the legal status of the Parties to the
conflict.”

5 ICTR, Prosecutorv.Akayesu,Case, 1998,para.608.

6 Moir, 2002,p.57.

7 Vienna Convention on the Law of the Treaty, 1969.

8 ICTY,Prosecutorv.Kupreskic,2000, para.520.

9 ICJ,Nicaraguav.UnitedStatesofAmerica., 1986.

10



conflict. This protocol is known as a second important IHL tools for protection of
civilians in a non-international conflict which somehow can be considered a
supplementary instrument for the common article 3, with the main intent to
extend the essential rules of IHL to internal conflicts."

The protocol is binding not only on the contracting parties but also on the
insurgents although some specific criteria needed to meet for them, such as the
contracting party intention at the time of ratifying to make it binding also for the
insurgents. Moreover, the insurgents also should accept the rights and obligation
that will be transferred on them by the protocol IL."' These criteria in practice
make the application of protocol II with difficulties.

While the application of additional protocol II might face difficulties and
sometime be even impossible due to the lack of compliance with all the necessary
criteria as it was stated by ICTY in Tadic case that:

“it unnecessary to determine whether the conflict was internal or international
for the purposes of the Geneva Conventions of 1949, considering that, by virtue of
common article 3 of the Geneva Conventions, the issues were determinable by
reference to customary international law relating to the applicability of minimum
humanitarian principles to the use of force, whether in the course of an

. : . . . 12
international armed conflict or in the course of an internal one”.

Indeed, accordingly the rules of international armed conflict can also apply to
internal one."

It can be concluded that there are many difficulties in tackling the existing conflict
resolutions when it comes to internal wars, and there should be much more
stronger rule for supporting the civilians when it comes to gross violation of IHL.

2.1.1. Protection of civilians as a cornerstone of IHL

The aim of Common Article 3 is the protection of civilians. In addition to this
article, Additional Protocol (IT) to the Geneva Conventions has as its purpose the
extension o the essential rules of IHL with respect to the protection of civilians to
internal conflicts.'® Protection of civilians is also highlighted in customary THL
rules. For instance, according to the principle of distinguishing between civilians
and combatants, “parties to the conflict must at all the times distinguish between
civilians and combatants. Attacks may only be directed against combatants.

10 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of Non-International Armed Conflicts (Protocol IT), 1977.

11Cfr. supra footnote 6, p.97.

12 ICTY, Prosecutor v. Tadic 1999, para. 23.

13 Cfr. supra footnote 6, p.140.

14 Cfr. supra footnote 10.
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Attacks must not be directed against civilians”.15 Moreover one of the main
obligations of a state, included in Article 1 and Additional Protocol (I) of the
Geneva Conventions, is “[to] respect and to ensure respect for the international

. . . . 1 16
humanitarian law in all circumstances”.

This obligation has been included in article 1 of the fourth Geneva conventions
and also first article of the Additional Protocol (I) to the Geneva Conventions. As
it happens, prevailing state practice around the world reveals that this principle is
applicable as a customary rule in all international and internal armed conflicts.'” It
is here that we see the universalism of IHL, as pursuant to these obligations, states
are required to respect the content of the conventions in “all circumstances” and
ensure its application. These are two distinct obligations, and the latter is
important for third-party responsibility: the obligation to comply with IHL is
specifically referring to each state act, while the obligation to ensure its
application is specifically referring to the state's duty to make other states respect
[HL, even in cases in which they are not involved in the conflict.'®

2.1.2. The obligation to make other states respect IHL

The obligation that it is a state's duty to make other states respect IHL, can be
understood as a form of collective responsibility by all states; it has also been
considered by some as a “quasi-constitutional” statute in international law.'” It is
a particular kind of state obligation in international law rooted in the view that
states are responsible not only for their own actions, but to some extent for the
actions of other states. They are expected to provide appropriate grounds for
respecting THL by other states, up to and including diplomatically and militarily
confronting delinquent states.”® Although this interpretation from common articles
one has been a debate point between IHL scholars. While many reject this idea
based on the reasoning that the article needed to be interpreted in line with the
purpose of the convention and in all the existing provisions of the four Geneva
conventions there is not a possibility to derive the responsibility of state who are
not involved in armed conflict because of non compliance with THL.*'

The expectation that states must confront delinquent states over IHL violations —
and moreover, that failure to do so is a form of criminal culpability in itself — has
been a source of much controversy, both among scholars and in the real world,
with many rejecting such an interpretation of the articles as unreasonable or even

15 ICRC customary international humanitarian law, Rule 1.

16 Geneva conventions (I), (I), (III), (IV), 1949, Common article 1.
17 Henckaerts & Doswald-Beck, 2005.

18 Pictet, 1960, p. 27.

19 Chazournes & Condorelli, 2000, p-p.67-85.

20 Saberi, 1999, p185.

21 Pictet, 1958, p. 21.
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unjust.”? This author takes the position that such an interpretation is reasonable
and just based upon the interpretative standard set in the Vienna Convention.

Although Section 3, Article 31 of the Vienna Convention states that “a treaty
needs to be interpreted in accordance with its immediate context in the light of the
object and purpose of the Convention”,” Atrticle 32 states that for the sake of a
better and accurate interpretation, one should also take into consideration the
supplementary means for interpretation of a treaty, e.g., preparatory work or the
circumstances that caused the creation of that treaty to begin with.** Therefore, to
be able to deduce the exact interpretation of the Geneva Conventions, it is not
enough to just confine oneself to their immediate purpose and object and interpret
it in in light of other provisions, but it is also important to examine their
supplementary means. Furthermore, if we do as advised by Article 32 and
scrutinize the “travaux préparatoires” of the Geneva Conventions, then it is clear
that although the obligation to ensure IHL's application in other states might not
be the strongest possible obligation, states are nonetheless subject to it.”> We can
also consider the following supplementary elements:

The International Committee of the Red Cross has repeatedly declared its support
for such an interpretation.”® The ICJ in its advisory opinion on nuclear weaponry
has also declared its support for such an interpretation.*’

In the final declaration of International Conference for the Protection of War
Victims in 1993, the participants again affirm their “responsibility, in accordance
with Article I common to the Geneva Conventions, to respect and ensure respect

. . . . . . * 2 28
for international humanitarian law in order to protect the victims of war”.

All in all, the obligation created by common article one “to ensure respect for
IHL” leads to state responsibility. So the obligation to ensure respect for IHL
principles and their universal application is not only obliging state to make sure
that their respective organs are obeying it but also order them to check whether
other state are respecting the IHL rules.”’ This can be known as from of collective
responsibility by all the state and it is known as “quasi constitutional” statute in
international law.*

Moving on, states have two kinds of different obligations, “active” and “passive”.
Within the framework of IHL, the two kinds of obligations can be defined in the

22 Ibidem.

23 Cfr. supra footnote 7, Article 31.

24 [bidem, Article 32.

25 Cfr. supra footnote 21.

26 Cfr. supra footnote 17.

27 ICJ, Advisory opinion on legality of the threat or use of nuclear weapons, 1994, para.158.
28 Final Declaration of the International Conference for the Protection of War Victims, 1993.
29 Focarelli, 2010, p-p.125,127.

30 Cfr. supra footnote 19.
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following way:

Active obligation is the possibility for all states to influence all of the parties to an
armed conflict to comply with IHL. ITHL rules have Erga Omnes features;
therefore, all states have the right and responsibility to enforce compliance. They

may do so either through “diplomatic pressure” or “collective measures”.’"

Passive obligation is the restriction that “states may not encourage violations of
international humanitarian law by parties to an armed conflict. They must exert
their influence, to the degree possible, to stop violations of international

oo 2 32
humanitarian law”.

We can base this distinction in Article 2, Paragraph 5 of the United Nations
Charter (UNC), which states that member-states are called upon to avoid
providing any kind of aid or assistance for a state that is being subject to
enforcement measures by the UN:

“All Members shall give the United Nations every assistance in any action it takes
in accordance with the present Charter, and shall refrain from giving assistance to
any state against which the United Nations is taking preventive or enforcement

action.”?

“Every assistance” certainly includes an active obligation, up to and including
participating in the use of force, while “refrain’’ indicates a passive obligation.

Passive obligation can be difficult to define, as the “exertion of influence” since in
English “exertion” means “vigorous action or effort”, yet as indicated in just-cited
paragraph of the UNC — and as in fact extensively demonstrated in existing case
law and states practice — in practice exertion of influence can really mean
refraining from acting. A famous example comes from the UNSC's Resolution
465, passed in 1980, concerning Israeli settlements in the Arab territories
militarily occupied since 1967. The UNSC “Calls upon all States not to provide
Israel with any assistance to be used specifically in connexion with settlements in

. . . »” 34
the occupied territories”.

Passive obligation can also be controversial because it is not always clear what
“encouragement” and “influence” look like. One guidepost is the prohibition of
selling or transferring weapons to parties to an armed conflict while the
transmitter is aware that these weapons will be used to violate THL.* Other
guideposts of passive obligation include:

The ICJ ruled in Nicaragua v. the United States (1986) that the obligation to

31 Annual Report of International Conference of Red Cross, 1994, p-p. 9-12.
32 Cfr. supra footnote 15, Rule 144.

33 United Nation Charter, 1945, Article 2.

34 Year Book of United Nation, 1980, p.427.

35 ICRC, 2004.
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respect and ensure respect for IHL is part of the general principle of international
law. The court concluded that the United States was under the obligation to refrain
from encouraging various individuals and groups involved in the internal armed
conflict of Nicaragua to violate common Article 3 of the fourth Geneva
Convention.*® The ICJ stated, “There is an obligation on the United States
Government, in the terms of Article 1 of the Geneva Conventions, to 'respect' the
Conventions and even 'to ensure respect' for them 'in all circumstances', since
such an obligation does not derive only from the Conventions themselves, but
from the general principles of humanitarian law to which the Conventions merely
give specific expression. The United States is thus under an obligation not to
encourage persons or groups engaged in the conflict in Nicaragua to act in
violation of the provisions of Article 3 common to the four 1949 Geneva

. )’37
Conventions.

The 28th International Conference of the Red Cross and Red Crescent in
December 2003 defined the obligation delineated by Common Article 1 of the
Geneva Conventions as “meaning that states must neither encourage a party to
an armed conflict to violate IHL, nor take action that would assist in such
violations.” According to the conference minutes, “Participants illustrated this
negative obligation by referring to the prohibited action of, for example,
transferring arms or selling weapons to a state that is known to use such arms or
weapons to commit violations of IHL.”>* One of the third-party states’
responsibility under the heading of “Ensuring respect for IHL” is to take into
consideration all the possible precaution that these equipment and weapons will
not be used for violation of IHL. Moreover it has been emphasized that the states
in the light of their passive obligation has to abstain from encouraging parties to
an armed conflict in violation IHL. Furthermore states have to avoid providing aid
or persuasion in formation of such violations.*

So as it was explained a state can be held responsible for breaching its THL
obligation when it fails to stop a non-state groups in its territory not because of
attributing the act of that group to state but because simply the state failed to
prevent the situation and ensure the respect for IHL.*’

The similar analysis can be drawn here, third-party states that are not involved in
an armed conflict can be held responsible because of their failier to ensure respect
for THL, as ICJ also stated it in their nuclear weapon advisory opinion.
Furthermore the passive obligation of state to ensure respect and the fact that as it
was stated in Nicaragua case state have to refrain from encouraging the

36 Cfr. supra footnote 9, Para 215-220.
37 Ibidem, Para. 220.

38 28th International Conference of the Red Cross and Red Crescent, 2003, pp. 23, 47-51.
39 Ibidem 47-51.
40 Crowe J & Bcheuber K, 2013.
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individuals and different groups involved in the internal armed conflict to violate
[HL.

Afterwards from the essence of the common article 1 of the Geneva conventions
we can indirectly deduce that state parties to the conventions should not aid, assist
or persuade the parties to an armed conflict whether it is an international conflict
or internal one, in violation of IHL or aid and assist them for these violations.
Although it is clearly obvious form the above-mentioned discussion that the
interpretation of the common article 1 is not definite due to the vagueness that
exist in the provision wording.

2.2.3. The obligation to enforce respect of IHL extends to third-party state
clients

This author takes the position that the obligation to enforce respect of IHL extends
to third-party states' clients in another state's internal conflict, i.e., non-state armed
groups. In other words, the third-party state can also be held responsible for
breaching its IHL obligations when it fails to stop non-state actors or groups,
whether within its own territory or within the territory of another state undergoing
an internal conflict, from violating IHL. Furthermore, this author takes the
position that this obligation not only includes a third-party state's own clients, but
also the clients of other third-party states, thereby completing the circle of
collective responsibility. This is extremely important in order to ensure the
enforcement of Additional Protocol (II), since increasingly it is client non-state
actors and groups who violate it rather than third-party states themselves, e.g., the
Sabra and Shatila refugee camp massacres in 1982 during Lebanon's internal
conflict.

To this author's knowledge, there are not yet any strong legal articulations that
directly assert Additional Protocol (II)'s binding nature for all non-state actors or
groups, which is an important problem because increasingly third-party states are
not entering into formal arrangements with clients. However, in this author's view,
it is not necessary to prove that a non-state actors or groups are contracted clients
of a third-party state in order for IHL obligations to be binding. The justification
for this position comes from the findings of the Appeals Chamber of the ICTY
with respect to the Tadi¢ case, which argued:

“In order to attribute the acts of a military or paramilitary group to a State, it
must be proved that the State wields overall control over the group, not only by
equipping and financing the group, but also by coordinating or helping in the
general planning of its military activity. Only then can the State be held
internationally accountable for any misconduct of the group. However, it is not
necessary that, in addition, the State should also issue, either to the head or to
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members of the group, instructions for the commission of specific acts contrary to

; . 41
international law”.

“Overall control” does not to be formal control, or even obvious control; it needs
to be only effective and ultimate control. Furthermore, as it has already been
established in Section 2.2 above and as will be established in Sections 2.3.a and
2.3.b below, it is also sufficient to diagnose a relationship between a third-party
state and a non-state actor or group as a patron-client relationship if the former
can be established to be an enabler of the latter, i.e., by providing assistance.

Finally, this author takes the position that it is or at least ought to be incumbent
upon non-state actors and groups themselves to accept their obligations (although,
of course, it may not be in their interest to do so).**

2.2.0ther relevant substantive law

In this section, we shall explore the relevant other substantive laws for holding
third-party states responsible, including international judicial precedence (2.2.1),
disarmament conventions and treaties (2.2.2) and the actual practices of states
(2.2.3).

2.2.1. International judicial precedent

Third-party state responsibility and its various aspects certainly exists according
to international judicial precedent. We have already seen above how in Nicaragua
v. the United States, the ICJ ruled firmly against the United States' involvement in
Nicaragua's internal conflict. This was an important case in general historically
because of the power and stature of the defendant (the United States), but also
specifically because of the many different aspects of third-party state
responsibility which the ICJ addressed:

The ICJ upheld the principle of transnational responsibility of countries.

The ICJ raised the issue of indirect damages and loss inflicted by a third-party
state upon another state.

The ICJ recognized the possibility of holding a third-party state responsible for
the assistance it provided to non-state actors opposing the communist government
of Nicaragua, particularly where IHL was concerned:**

“Although it is not proved that any United States military personnel took a direct
part in the operations, agents of the United States participated in the planning,
direction, support and execution of the operations. The execution was the task
rather of the 'UCLAs' ('Unilaterally Controlled Latino Assets'), while United

41 Cfr. supra footnote 12, Para. 131.
42 Cfr. supra footnote 6, p.97.
43 Gibney and others, 71999, p. 284.
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States nationals participated in the planning, direction and support. The
immutability to the United States of these attacks appears therefore to the Court
to be established.”**

In this case ICJ by examining the claimed actions that had been appointed to
United State concerning the military and paramilitary activities in and against
Nicaragua, concluded that:

“There is an obligation on the United States Government, in the terms of Article 1
of the Geneva Conventions, to Fespect'the Conventions and even to ensure respect”
for them Ih all circumstances,"since such an obligation does not derive only from
the Conventions themselves, but from the general principles of humanitarian law
to which the Conventions merely give specific expression. The United States is
thus under an obligation not to encourage persons or groups engaged in the
conflict in Nicaragua to act in violation of the provisions of Article 3 common to
the four 1949 Geneva Conventions.”™

In addition to Nicaragua v. the United States, we can point to three other
important example rulings by the ICJ and ICTY, which also address the various
aspects of third-party state responsibility:

The ICJ's 1971 advisory opinion given by the ICJ at the request of the United
Nations Security Council (UNSC) regarding the Republic of South Africa's
intervention into South-West Africa (contemporary Namibia).

The ICJ's 2004 advisory opinion considering the “Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory”.

The ICTY's 2007 decision in Bosnia and Herzegovina v. Serbia and Montenegro.

In South-West Africa, the ICJ invoked Article 25 of the UNC as grounds for
collective responsibility, stating:

“The member States of the United Nations; are under obligation to recognize the
illegality and invalidity of South Africa's continued presence in Namibia and to
refrain from lending any support or any form of assistance to South Africa with

. . . 946
reference to its occupation of Namibia.”

The advisory opinion also implies states' obligation to refrain from providing
assistance to South Africa by recognizing the latter's occupation as such, since in
1966 the United Nations General Assembly (UNGA) passed resolution 2145
(XXI), which declared South Africa's Mandate terminated, and with it South
Africa's right to further right to administer South-West Africa. Hence, states were

44 Cfr. supra footnote 9, Para. 86.

45 Cfr. supra footnote 9, Para. 220.

46 ICJ, Advisory opinion on legal consequences for states of the continued presence of south-
Africa in Namibia, 1971, p.58.
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obliged to refrain from any kind of act that would help South Africa to violate
international law.*” However, the tone of the advisory opinion's language suggests
a passive obligation.

In Occupied Palestinian Territory, the ICJ again argued for -collective
responsibility, this time by invoking the illegality of the State of Israel's decision
to construct the Wall in those territories which it had unilaterally annexed but
which from the perspective of the international community it was actually
military occupying.

“Legal consequences for States other than Israel - Erga Omnes character of'
certain obligations violated by Israel:

Obligation for all States not to recognize the illegal situation resulting form
construction of' the wall and not to render aid or assistance in maintaining the
situation created by such construction. Furthermore, obligation for all States,
while respecting the Charter and international law, to see to it that any
impediment, resulting from the construction of the wall, to the exercise by the
Palestinian people of its right to self determination is brought to an end.

Need for the United Nations, and especially the General Assembly and the
Security Council, to consider what further action is required to bring to an end
the illegal situation resulting, from the construction of’ the wall and its associated
regime, taking due account of the Advisory Opinion.”*®

In this decision ICJ discussed state responsibility due to the “Erga Omnes” nature
of violated obligations and stressed out the state are responsible to not to
recognizing any illegal situations caused by the construction of a wall in the
occupied Palestinian territory and around the east part of Jerusalem and to avoid
providing any kind of assistance and aid that can help in maintaining the situation
caused by this construction.*” The language is quite clear that the obligation upon
the states is both passive and active, although the emphasis is upon passive.

In the former Yugoslavia, the ICTY referred to the principle of a third-party state's
responsibility with respect to its clients, in this case, the relationship between the
then-Yugoslavian government (represented in the trial first by the successor-state
Serbia-Montenegro then by Serbia) and the Army of the Republic of Srpska. “The
Court found that Serbia was neither directly responsible for the Srebrenica
genocide, nor that it was complicit in it.

ICJ again in this decision refereed to the assistance in committing the crime of
genocide. In its decision the court stated that:

47 Ibidem, p-p.53-58.

48 ICJ Reports, 2004, p.138.
49 [Ibidem, Para.159-163.

50 ICJ Reports, 2007, Para 417.
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“None of the information brought to the attention of the Court is sufficient to
establish that organs of the Respondent, or persons acting on its instructions or
under its effective control, directly and publicly incited the commission of the
genocide in Srebrenica;, nor is it proven, for that matter, that such organs or
persons incited the commission of acts of genocide anywhere else on the territory
of Bosnia and Herzegovina. In this respect, the Court must only accept precise
and incontrovertible evidence, of which there is clearly none.”'

However, the court ruled that Serbia had breached its obligation under the
Convention on the Prevention and Punishment of the Crime of Genocide (also
known as the “Genocide Convention” or CPPCQG) by failing to prevent the acts
committed in Srebrenica in 1995 from occurring (as well as for its apparent
obstruction of justice’?). The significance of this ruling concerns the role a third-
party state can play as an enabler for a non-state actor or group to violate IHL — in
this case the role played by Serbia in harmonization and providing aid in the
Army of the Republic of Srpska's military strategy planning — how enablement is
as much as form of responsibility as other forms. This is important to keep in
mind for Syria.

Following to this the court concluded that since Serbia neither conspired nor
incited the commission of the crime of genocide can not be held responsible for
assistance in committing the crime of the genocide.”

ICTY in Tadic case in 1999 after examining the possibility having direction and
control by Yugoslavian government on Bosnia and Herzegovina Serbian stated:

“In order to attribute the acts of a military or paramilitary group to a State, it
must be proved that the State wields overall control over the group, not only by
equipping and financing the group, but also by coordinating or helping in the
general planning of its military activity. Only then can the State be held
internationally accountable for any misconduct of the group. However, it is not
necessary that, in addition, the State should also issue, either to the head or to
members of the group, instructions for the commission of specific acts contrary to

. . })54
international law.

Based on the court judgment once that it is established that the government played
a role in harmonization and providing aid in planning the whole military strategy
of the group, the government had overall control, and it is enough to hold the state
internationally responsible and accountable for any acts of the group in contrast to

51 Ibidem.

52 Specifically, for not cooperating with the ICTY in punishing the perpetrators of the genocide, in
particular General Ratko Mladi¢, as well as for violating its obligation to comply with the
provisional measures ordered by the Court.

53 Gibney, 2007, p-p.141-150.

54 Cfr. supra footnote 12, Para. 131.
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international law.

All these cases can be used as evidence the to conclude that international judicial
precedent also confirm the existence of the possibility to hold the third-party state
internationally responsible for violation of THL. An international norm which
based on that states are obliged to avoid aid and assistance, encouragement and
persuasion and recognizing any situation arising from wrongful acts in violation
of international law committed by another state or non governmental groups
settled down in the territory of that state especially in an internal conflicts.

2.2.2. Disarmament

As we will see when discussing Syria, disarmament is important for third-party
state responsibility for two reasons. First, because it provides additional
theoretical justification to the international treaties, conventions, protocols, and
legal casework that explicitly deals with IHL, and second, because it specifically
addresses a crucial element in the violation of IHL in internal conflicts, i.e., the
use of weaponry that results in inhumane suffering, both of civilians and
combatants.

With respect to the additional theoretical justification disarmament can provide to
third-party state responsibility, of course on the surface, the Convention on the
Prohibition of the Development, Production, Stockpiling and Use of Chemical
Weapons and on Their Destruction (also known as the “Chemicals Weapon
Convention” or (CWC), the Convention on the Prohibition of the Development,
Production and Stockpiling of Bacteriological (Biological) and Toxin Weapons
and on their Destruction (also known as the “Biological Weapons Convention or
(BWC), and wvarious conventions on conventional weapons such as the
“Convention on Prohibitions or Restrictions on the Use of Certain Conventional
Weapons Which May Be Deemed to Be Excessively Injurious or to Have
Indiscriminate Effects” (also known as the “Convention on Certain Conventional
Weapons” or (CCCW) all “only” deal with weaponry. the primarily focus will be
on the use of certain prohibited weapons, as they were used in Syrian conflict.

However, this author takes the position, which she considers obvious but
nonetheless necessary to articulate, that disarmament implicitly concerns human
rights. After all, why should the international community seek to regulate or
prohibit weapons if not because of a worry for the negative impact of weaponry
upon human beings? For example, consider how the preamble of the 1925 Geneva
Protocol, the first-ever international convention that regulated the use of chemical
and biological weapons and which today many scholars consider part of
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international customary law, invokes the importance of “conscience”:>’

“The use in war of asphyxiating, poisonous or other gases, and of all analogous
liquids, materials or devices, has been justly condemned by the general opinion of
the civilized world; and Whereas the prohibition of such use has been declared in
Treaties to which the majority of Powers of the world are Parties, and To the end
that this prohibition shall be universally accepted as a part of International Law,

binding alike the conscience and the practice of nations”.”°

There is a very clear moral dimension to the legal language of disarmament.
Certain kinds of weaponry have been judged morally heinous because of the
damage they do to human beings. For example, consider the prominent placement
and frequency that the negation “never” occurs in the obligations upon signatories
in following treaties and conventions, as well as the language of “condemning”.

Article 1 of the CWC: “Never under any circumstances: (a) 1o develop, produce,
otherwise acquire, stockpile or retain chemical weapons, or transfer, directly or
indirectly, chemical weapons to anyone; (b) To use chemical weapons, (c) To
engage in any military preparations to use chemical weapons, (d) To assist,
encourage or induce, in any way, anyone to engage in any activity prohibited to a
State Party under this Convention.””’

Article 1 of the BWC: “Never in any circumstances to develop, produce, stockpile
or otherwise acquire or retain weapons, equipment, or means of delivery designed
to use such agents or toxins for hostile purposes or in armed conflict in order to
exclude completely and forever the possibility of their use. The Conference affirms
the determination of States Parties to condemn any use of biological agents or

toxins other than for peaceful purposes, by anyone at any time.””*

Article 1 of the first Review Conference of the CCW in 1997 (also known as the
“Mine Ban Treaty” or MBT): “Never under any circumstances:(a) To use anti-
personnel mines; (b) To develop, produce, otherwise acquire, stockpile, retain or
transfer to anyone directly or indirectly, anti personnel mines; (c) To assist,
encourage or induce, in any way, anyone to engage in any activity prohibited to a
state party under this convention. Each State Party undertakes to destroy or
ensure the destruction of all anti-personnel mines in accordance with the

. . . . )J59
provisions of this Convention.

55 Joachim, 2001, p.22.

56 Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or Other Gases, and
of Bacteriological Methods of Warfare, 1925.

57 Convention on the Prohibition of the Development, Production, Stockpiling and Use of
Chemical Weapons and on Their Destruction, 1993, Article 1.

58 Convention on the Prohibition of the Development, Production and Stockpiling of
Bacteriological (Biological) and Toxin Weapons and on their Destruction, 1972, Article 1.

59 Convention on the prohibition of the use, stockpiling, production and transfer of anti-personnel
mines and on their destruction, 1997, Article 1.
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Collective responsibility is also very clearly expressed in these and other
conventions. For example, consider the final sentence of Article 1 of the BWC
quoted above. The 1925 Geneva Protocol states that signatories must “exert every

effort to induce other States to accede to the present Protocol”.*°

Article 3 of the BWC likewise obliges signatories to take, “appropriate measures,
including effective national export controls, by all States Parties to implement this
Article, in order to ensure that direct and indirect transfers relevant to the
Convention, to any recipient whatsoever, are authorized only when the intended

use is for purposes not prohibited under the Convention”.%!

Finally, it is also clear that the principles and obligations of disarmament extend
to internal conflict and third-party state clients. For example, consider the
restrictions placed upon the dissemination of prohibited weaponry, as well as the
openness or generality of the subjects and objects of this dissemination (“any” and
“anyone”) in the conventions quoted above, as well as in the following
conventions:

Article 1 of the Convention on Cluster Munitions (CCM) adopted in 2008:
“Never under any circumstances to: (a) Use cluster munitions, (b) Develop,
produce, otherwise acquire, stockpile, retain or transfer to anyone, directly or
indirectly, cluster munitions; (c) Assist, encourage or induce anyone to engage in
any activity prohibited to a State Party under this Convention.”*

The same comparison can be made between this article and similar article in the
pervious mentioned conventions and treaties the same is applicable in the case of
this convention. Therefore parties to the convention are not only prohibited to
develop, produce, retain and transfer directly or indirectly cluster munitions to
anyone; but also are obliged to prohibit from assisting, encouraging or inducing,
in any way, anyone to engage in any activity prohibited to a State Party under this
Convention.

Article 6 of the Arms Trade Treaty (ATT) adopted in 2014:

“l. A state party shall not authorize any transfer of conventional arms covered
under Article 2 (1) or of items covered under Article 3 or Article 4, if the transfer
would violate its obligations under measures adopted by the United Nations
Security Council acting under Chapter VII of the Charter of the United Nations,
in particular arms embargoes.”

“2. A state party shall not authorize any transfer of conventional arms covered
under Article 2 (1) or of items covered under Article 3 or Article 4, if the transfer
would violate its relevant international obligations under international

60 Cfr. supra footnote 56.
61 Cfr. supra footnote 58, Article 3.
62 Convention on Cluster Munitions, 2008, Article 1.

23



agreements to which it is a Party, in particular those relating to the transfer of, or

’

illicit trafficking in, conventional arms.’

“3. A state party shall not authorize any transfer of conventional arms covered
under Article 2 (1) or of items covered under Article 3 or Article 4, if it has
knowledge at the time of authorization that the arms or items would be used in the
commission of genocide, crimes against humanity, grave breaches of the Geneva
Conventions of 1949, attacks directed against civilian objects or civilians
protected as such, or other war crimes as defined by international agreements to
which it is a Party.””

From the above mentioned obligation that parties to the convention are obliged to
follow, it can be established that in case that any party to one of these treaties will
violate its obligation by transferring these weapons specially to state which are
involved in armed conflict, to use these weapons or any activity which is
prohibited for Parties to the Convention, it will be considered breaching the
contents of these conventions and is considered as violation of its own primary
obligation.

Accordingly the context of the conventions provision it can be concluded that the
non-assistance obligation is compulsory for the party member to the convention.
For instance, when the CCM was under negotiation a lot of member state where
concerned about the fact that how this convention will affect their relation with
non-members states to this convention.

Furthermore, if we do as advised by Article 32 of the Vienna Convention and
scrutinize the “travaux préparatoires” of these various conventions, we find that
during negotiations, states were very concerned about how these obligations
would effect their relations with non-state actors and groups. Indeed, such
negotiations resulted in Article 21 of the CCM, which tellingly states:

“Notwithstanding the provisions of Article 1 of this Convention and in accordance
with international law, States Parties, their military personnel or nationals, may
engage in military cooperation and operations with States not party to this

Convention that might engage in activities prohibited to a State Party.”*

On the one hand, this is potentially a contradiction of the universalist goal of THL,
since based upon on the wording of this article it is possible to interpret that
signatories cannot be held responsible for violations when either fighting against a
non-signatory or involving themselves in the internal conflict of a non-signatory.
On the other hand, this author argues that just the attempt by some parties to put
this provision in the convention, as well as the efforts by some states to clarify
whether Article 1 could lead them to be responsible for violations, is a sign of that

63Arms trade treaty, 2013, Article 6.
64 Cfr. supra footnote 62, Article 21.
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states were concerned about whether their assistance to non-state actors or groups
could be recognized as associating with wrongdoers.®

As it was explained the same provisions apply to most of this conventions and
allow transferring state by referring to the fact that the recipient state is not a party
member to the convention concerned and therefore they can not be held
responsible for violating of their own primary obligation. These reality will not
prevent us from recognizing the fact that the state which intentionally with the
aim of aiding another state for committing an internationally wrongful act by the
way of supplying weapon responsible. State can not run away free from the
responsibility arising from aid or assistance in these kind of illegal acts.’® Thus
according to Gibeny it can be considered as aid and assistance for breaching
international obligations.®’

2.2.3. State practice

Before explaining the existing state practice regarding the issue of third-party
state responsibility it is vital to highlight the distinction between the reason for
fighting and the method of fighting. While jus ad bellum refers to legitimate
reasons that one state might be involved in a conflict, jus in bello refers to the
body of law that would be applicable in case of conflict. The conventions, treaties,
and case law cited above has concerned jus in bello; in this subsection, we will
now consider the possibility of third-party state responsibility in light of just ad
bellum, which is best understood by looking at state practice.”®

As established above, a key issue in third-party state responsibility is the
provision of assistance to parties to another state's internal conflict which is then
used to violate the third-party state's IHL obligations. One of the obvious cases,
and yet the most common one for considering the third-party state internationally
responsible is granting financial, arms and military aids, or in general any kind of
material aid which is used by the recipient state for violation of its international
obligations versus repression of rebels group in an internal armed conflict. In this
regard, there have been many cases of states themselves ruling on third-party state
responsibility, which demonstrates a very important precedence. Some important
examples:

In 1958, when the British parliament challenged the British government regarding
assistance provided by the latter to the Colony of Aden.

In 1984, when the Islamic republic of Iran accused the United Kingdom for

65 Aust Philipp H, 2011, p-p.204-207.
66 Lauterpacht E, 1959, p. 551.

67 Cfr. supra footnote 43, p. 287.

68 Bugnion, 2004, p.2
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violating THL by supplying the Iraqi government chemical weapons, and in
general facilitating its aggression during the Iran-Iraq War. — a move which
eventually led to the passing of important UNSC resolutions.

Various UNGA resolutions and actions. (Although UNGA resolutions occur at an
international level, they are nonetheless important to consider as a form of state
practice because of the important role played by states in their development and
adoption.)

Before going into explaining the detail of the cases the authors find it relevant to
refer to United Nation Charter (UNC). The Fifth Paragraph of the second article
of the UNC call upon all the member states to avoid providing any kind of aid or
assistance for the state which is under prevention or enforcement measures by the
UN.

“All Members shall give the United Nations every assistance in any action it takes
in accordance with the present Charter, and shall refrain from giving assistance to
any state against which the United Nations is taking preventive or enforcement

action.””

This proof that the states whom has ratified the UNC believe; that facilitating the
action of the state which are under the UN preventive or enforcement action
because of violation of their international obligations or breach of international
peace and security, is in reality contrary to the aim and main objective of the UN
charter and should be avoided. This notion is based on the same theory that the
foundation of the state responsibility due to Aid or assistance in the commission
of an internationally wrongful act principle comes from.”

In the Colony of Aden during the state of emergency declared in May 1958, the
British parliament requested the British government to provide it with an
explanation about equipment and weapons shipped from the Soviet bloc and used
on the colonial frontier. The Secretary of State for Colonial Affairs justified its act
by issuing the following Answer:

“[...] the policy of her majesty's government has always been to urge restraint in
arms delivery to the Middle East while arms deliveries in themselves would not
constitute grounds for protest. Her majesty's government have of course reported
to the United Nation act of Yemeni aggression on the frontier and have protested
to the Yemeni government. 7

Elihu Lauterpacht remarked that this answer is based on three principles:

The provision of arms and weapons by one state for another state when there is no

69 Cfr. supra footnote 33, Article 2.
70 Loépez-Jacoiste, 2010, P.280.
71 Cfr. supra footnote 34, p-p.58-59.

26



ban by UN is completely legal.

The responsibility arising from illegal use of these weapons is born by the
recipient state.

“There is, however, nothing in the Answer to support the view that a State which
knowingly supplies arms to another for the purpose of assisting the latter to act in
a manner inconsistent with its international obligations can thereby escape legal
responsibility for complicity in such illegal conduct.”"

In reality the state whom provide aid and assistance, by stressing out non-use of
these received recourses for violating international obligation by the recipient
state, and emphasizing on the fact that they will stop providing aid and assistance
in case that the recipient state act against this commitment, have acknowledged
the illegitimacy of providing aid and assistance for illegal and wrongful objectives
principle. As for instance, United State in its agreements with the state whom
receive the aid clarifies that the provided facilities can be used only for the sake of
internal security, self-defence, providing the recipient state to become a member
to regional or international organizations, adopting collective measures in
accordance with the UN charter or participating in collective measures ordered by
the UN in maintaining international peace and security.”

The United Kingdom reappears again in our analysis when in 1984, when the
Islamic republic of Iran accused the United Kingdom for violating ITHL by
supplying the Iraqi government chemical weapons, and in general facilitating its
aggression during the Iran-Iraq War.”* The United Kingdom rejected both
accusations.”” Nevertheless, the UNSC stated its concern:

“Members are profoundly concerned by the unanimous conclusion of the
specialists that chemical weapons on many occasions have been used by Iraqi
forces against Iranian troops and the members of the Council strongly condemn
this continued use of chemical weapons in clear violation of the Geneva Protocol
of 1925 which prohibits the use in war of chemical weapons.”’®

After these reports and declaration United state and some of other European
countries stopped selling chemicals needed to make chemical weapons to Iraq. In
the year 1998 a similar claim had accused Sudan stating that this country helped
Iraq in making chemical weapons by providing access to its Facilities and
installations to Iraq governments to examine and carry out the process of making

72 Cfr. supra footnote 66, p. 551.

73 Quigley, 2006, p-p. 89-90.

74 New York Times, 6 March 1984, P. A1, Col. 1.
75 Ibidem, p. A3, Col. 1.

76 Security Council Report, S/17911 1986.
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nerve gas. Although the Iranian representative in the UN rejected this claim. ”’
Then in Resolution 620, the UNSC called upon all member-states:

“to continue to apply or to strengthen strict control of the export of chemical
products serving for the production of chemical weapons, in particular to parties
to a conflict, when it is established or when there is a substantial reason to believe

that they have used chemical weapons in violation of international obligations.””®

UNSC in this resolution condemned use of chemical weapon in Iran and Iraq war,
asked all the member state to impose restriction and exercise accurate control on
exporting chemicals that can be used in process of making chemical weapon in
Iraq. Furthermore UNSC specially asked the member state to take into
consideration selling these chemicals to countries involved in a conflict while
using these chemical weapons is against international obligation and where exist
strong evidence that the country involved in a conflict will use them. The UNSC
further specifically asked member-states to take into consideration that selling
these chemicals to countries with a proven track record of using these chemical
weapons was against IHL obligations.” In seeming response, the United States
and various European allies some of other European stopped selling chemicals to
the Iraqi government which indeed were needed to make unconventional
weapons. This is important, as these moves could be interpreted as these states
recognizing their potential culpability in the eyes of international law.

In the year 1980 the UNSC in its 465 resolution considering the settlements in the
Arab territories occupied from 1967, use the wording of assistance in breaching
an international law in its 465 resolution. In this resolution, UNSC first underline
that Israel by making these settlements had violated international law. Afterwards,
it claimed all the member state to avoid providing any kind of assistance to Israel,
specifically regarding to the settlements in occupied territories, as it had been
stated in paragraph 7th of this resolution:

“ Calls upon all States not to provide Israel with any assistance to be used

specifically in connexion with settlements in the occupied territories”’

United Nation General Assembly in different resolutions requested all its member
state to avoid recognizing any act of Israel in occupied territory, as long as it is in
violation of international law. To name some of these resolutions we can refer to
UNGA resolution 35/110 dated in December 1980, which had been ratified with
high number of votes. In the paragraph 5™ of this resolution the UNGA specified:

“All States, international organizations, specialized agencies, investment

77 New York Times, 26 August 1998, p. A8.
78 Year Book of United Nation, 1988, p.190.
79 Ibidem.

80 Year Book of United Nation, 1980, p. 427.
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corporations and all other institutions not to recognize, or co-operate with or
assist in any manner in, any measures undertaken by Israel to exploit the
resources of the occupied territories or to effect any changes in the demographic
composition, geographic character or institutional structure of those

L8l
territories.

In another resolution UNGA in another resolution urges all governments:

“to renounce the policy of providing Israel with military, economic and political
assistance, thus discouraging Israel from continuing its aggression, occupation
and disregard of its obligations under the charter and relevant resolutions of the
United Nations. ™

In 1982, the UNGA similarly requested all member-states not to provide arms or
any other kind of military assistance for Guatemala as long as the government's
serious breaches of IHL in its counterinsurgency campaign continued to exist.*

In general, throughout its history the UNGA has reminded member-states of their
passive obligation, i.e., warning or advising them to refrain from providing any
kind of aid for another state implicated in committing serious violations of THL.*

All in all the each of the above mentioned is a sign of approval to proof how
international community, organizations and states believe in the obligation and
responsibility not to aid or assists another state in violation of its international
obligations.

3. Evaluating third-party state responsibility

In the previous section, we demonstrated how third-party state responsibility is
something that exists within IHL. In this section, we now discuss how third-party
state responsibility could be implemented in real life. However, the focus here
will not be upon judicial procedure, as that is something that must be left to the
courts to figure out. Instead, the focus here will be upon laying out the
groundwork for implementation, specifically evaluating evidence, i.e., as the
means by which to evaluate third-party state responsibility and then exact justice.

In this section the possible methods of implementing third-party state
responsibility will be explored. In Section 3.1, we will establish a procedural legal
framework, focusing upon two articles from RSA Sections 3.1.1.1 and 3.1.1.2);
then, For the sake of better perception, different case law and judicial decisions

81 Year Book of United Nation 1998, p. 436.

82 General Assembly Resolution. 37-7/4, 1982, p. 413.

83 General Assembly Resolution . 37/185(XVII), 1982, p.1127.

84 Report of The Economic and Social, Report of Third Committee of the General Assembly,
1982, p. 50.
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that exist in this regards will be examined and explained in depth (Section 3.1.2.),
among with the International law commission viewpoint about RSA Section
3.1.3). In Sections 3.2 and 3.3, we will discuss various obstacles to
implementation, then possible remedies and reparations, respectively.

3.1.Scope of third-party responsibility

What is the general scope of third-party responsibility? In this sub-section, we
will apply the document RSA drafted by the International Law Commission (ICJ)
and adopted in 2001.%

3.1.1. Responsibility of state for internationally wrongful act article

The general principle underlying this level of responsibility derives from Article
17: when a third-party state directs and controls another state in the commission
of an internationally wrongful act, responsibility of that act extends to the third-
party state itself.*®

Alongside with article 17, Article 8, concerning when a third-party state directs
and controls a person or group in the commission of an internationally wrongful
act, extends responsibility of that act to the third-party state itself:

“The conduct of a person or group of persons shall be considered an act of a State
under international law if the person or group of persons is in fact acting on the
instructions of, or under the direction or control of, that State in carrying out the

87
conduct.”

Based on the wording of this article the conduct of a person or group of persons,
if it is on the instruction or under the direction and control of that state, will be
considered as an act of that state.

Typical example for article 8 is when a state exercise control or direct a rebel or
armed groups in state with internal conflicts or in situations when a state control
or direct terrorist groups in another states. Of course, this requires proving a link
between the third-party state and a person or group, and furthermore, that the
person or group is (effectively) acting as a state agent (discussed in the next
section).®®

Thirdly, Article 14, concerning when a third-party state is “aided or assisted by”
an international organization to commit an internationally wrongful act,

85 Responsibility of State for Internationally Wrongful Act, 2001.
86 Ebrahim Gol, 2012, p119.

87 Cfr. supra footnote 85, Article 8.

88 Derek Jinks, 2003, p-p.90-91.
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responsibility then extends to the organization.

“An international organization which aids or assists a State or another
international organization in the commission of an internationally wrongful act by
the State or the latter organization is internationally responsible for doing so if:
(a) The former organization does so with knowledge of the circumstances of the
internationally wrongful act; and (b) The act would be internationally wrongful if
committed by that organization.”’

Based on article 17:

“A State which directs and controls another State in the commission of an
internationally wrongful the latter is internationally responsible for that act if: (a)
That State does so with knowledge of the circumstances of the internationally
wrongful act; and (b) The act would be internationally wrongful if committed by
that State.””’

This article talk about other factors that make the state internationally responsible
those factors are “direct” and “control”. Therefore, in addition to aid or assistance,
if a state, directs or control another state in committing an internationally
wrongful act that state will be also held responsible for that act.

It should be noted that in article 16, the state that provide the aid will be held
responsible just to the extent of its aid or assistance for committing an
internationally wrongful act by another state. While in article 17 whenever a third-
party state can be proven to have directed or controlled an agent of IHL violation,
responsibility of that act extends to the third-party state itself.”’

A grey zone opens with respect to the issue of aid and assistance. A 1978 draft
article, Article 27, provides a guidepost:

“Aid or assistance by a state to another state, if it is established that it is rendered
for the commission of an internationally wrongful act, carried out by the latter,
itself constitutes an internationally wrongful act, even if, taken alone, such aid or
assistance would not constitute a breach of an international obligation.”*

On the one hand, in its commentary, the ICL remarks that this article's
phraseology makes it clear that the third-state party action should not go beyond
the limited area of aid or assistance. Otherwise, the third-party state is crossing
the threshold for which it can be considered embarking upon a real cooperation
for committing a crime which is internationally illegitimate.”

89 Cfr. supra footnote 85, Article 14.

90 Cfr. supra footnote 85, Article 17.
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On the other hand, the phrase, “even if, taken alone, such aid or assistance would
not constitute the breach of an international obligation”, indicates that
participation in committing an internationally wrongful act is not the same as
committing it. There is a grey zone here as to when the provision of aid or
assistance, when it contributes to or participates in an internationally wrongful
act, can be considered internationally wrong or not.”* While in the final draft
article of the international law commission meaning the draft article adopted in
2001, which has been gone through several changes in comparison the first draft,
discussion about the third-party states’ responsibility arising from aid or
assistance or somehow playing a role in committing an internationally wrongful
act by government or NGOs, has been referred to in articles 8, 16, 17 and 18.

This distinction re-emerges, and then is somewhat resolved, in Article 16:

“A State which aids or assists another State in the commission of an
internationally wrongful act by the latter is internationally responsible for doing
so if: (a) That State does so with knowledge of the circumstances of the
internationally wrongful act; and (b) The act would be internationally wrongful if
committed by that State.””’

While the problematic issue rise here when we talk about providing aid or
assistance for non-state groups, since based on the wording of the provision the
third-party state can be hold responsible only if it provides aid and assistance to
another state in committing an internationally wrongful act. Examining the
following articles of the convention it will be clear that states will be held
responsible only when they practice direction or control over an internationally
wrongful act of individuals or group of individuals. What can be concluded is that
in practice the state responsibility article pose lower threshold for holding third-
party state responsible because of aid and assistance to committing an
internationally wrongful act to another state rather than private group, due to the
fact that international legal personality of the state is undoubtedly accepted.

Hence, aid or assistance provided by a third-party state should not be confused
with the recipient state's own responsibility; rather, the providing state is only an
enabler and hence partially responsible, since it was the recipient state that
performed the action.’® Presumably, this distinction carries over to a third-party
state's clients among non-state actors and groups.

Responsibility is deflected in the scenario of an international organization aiding
or assisting the third-party state's violation of IHL, as according to Article 15 the

94 Year Book of the International Law Commission, 1978, Paral, P.59.
95 Cfr. supra footnote 85, Article 16.
96 Cfr. supra footnote 86, p59.
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responsibility extends only to the organization itself:”’

“An international organization which directs and controls a State or another
international organization in the commission of an internationally wrongful act by
the State or the latter organization is internationally responsible for that act if:
(a) The former organization does so with knowledge of the circumstances of the
internationally wrongful act; and (b) The act would be internationally wrongful if
committed by that organization.””®

This law is potentially problematic if the international organization only appears
to be acting independently but is in fact under the hidden direction and control of
the third-party state, in which case it is serving as the “fall guy” for the IHL
violation. However, if direction and control can be proven, then responsibility
once again extends to the third-party state.

Other article that can be referred to regarding the responsibility arising from aid
or assistance is article 41. This article is referring to the situation when serious
breaches of an obligation happen and third-party states should avoid recognizing
or providing any aid or assistance for such a circumstances. Article 41 recognizes
an important dimension to the role played by the provision of aid or assistance.

The principle of collective responsibility is invoked in Paragraph 2 of Article 41:

“No State shall recognize as lawful a situation created by a serious breach within
the meaning of Article 40 [i.e., if it involves a gross or systematic failure by the
responsible State to fulfil an obligation arising under a peremptory norm of
general international law], nor render aid or assistance in maintaining that

. . 2,99
Sttuation.

First obligation in the second paragraph of article 41 is considered to be so
important that is known as “An essential legal weapon in the fight against grave
breaches of the basic rules of international law,”'” Article 41 covers very
complicated scenarios. For example, states are obliged not to recognize the
unilateral annexation of sovereign territory from one state by another, especially
when this either results in or causes the denial of the right of self-determination of
civilians residing in the annexed territory.'"!

The next obligation stated in second paragraph of article 41, prevent states to
provide aid or assistance in maintaining the situation created by a serious breaches
of an obligation.

This issue is more than just providing aid or assistance for commission of

97 Draft Articles on Responsibility of International Organizations, 2011.
98 Cfr. supra footnote 85, Article 15.

99 Cfr. supra footnote 85, Article 41.
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internationally wrongful act that has been mentioned in article 16. Therefore this
article has went one step forward than just a breach that has happened and take
into consideration the maintenance of the situation which has been created
because of the breach, whether the breach continue for a period of time or not.'*

Hence article 41 refer to the situation in which the third-party state provide aid or
assistance for the responsible state in maintaining the situation which itself is a
breach of “Erga Omnes™ or “peremptory norms” obligations. Thus its
legitimation is not acceptable because of the fact that it is in contradiction with
international law, and this responsibility can be attributed by all states. More
importantly, it prevents de facto legitimation of unlawful situations.'®

We have seen Article 41 in action very recently, during the annexation of the
Crimean peninsular from Ukraine by the Russian Federation in 2014. In response,
the UNGA adopted a non-binding resolution affirming the “ferritorial integrity of
Ukraine within its internationally recognized borders”, and in Paragraph 6 draws
attention to the obligation of all states and international organizations not to
recognize or to imply the recognition of Russia's annexation.'*

3.1.1.1. Aid or assistance

Third-part state responsibility because of violation of IHL in an internal conflict
of another state can occur by providing aid and assistance to the government of
that country or the rebels group and armed opposition groups that exist.

One of the most common examples of third-part state responsibility in an internal
armed conflict of another state is by providing financial, arms and military aids,
or in general any kind of material aid which is used by the recipient state or
opposition groups in violation of the international obligations considering THL.

When a state provide financial aid for another state while these aids are being
used by the recipient state for violation of international obligations and THL, it
will cause the international responsibility for the state who has provided these
aids. For instance, UNGA several times have had asked the member state to avoid
providing any kind of weapon and military aid to countries whom are considered
to be serious violators of human rights.'*®

As it was mentioned before, states based on their commitment deduced from
article 1 which is common to all four Geneva Conventions that today is known as
part of customary law,'" are obliged to avoid any kind of aid or assistance and

102 Bird, 2011, p. 889.
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encouraging or inducing, in any way, anyone to violate IHL. In this regard,
international court of justice in Nicaragua case, refers to states obligation arising
from common article 1 to all of four Geneva conventions and state that united
state was obliged to refrain from encouraging any parties involved in Nicaragua
armed conflict to violate common article 3 of the four Geneva conventions.'"’

In the same way, article 16 of the state responsibility act provided, states that are
providing assistance to another state in committing an internationally wrongful act
is internationally responsible for this action.'”® However, states in many cases
disregard their obligation to refrain from providing aid and assistance, third-party
state by trading arms and providing financial assistance to state that are violating
IHL, facilitated committing the wrongful acts by the recipient of the aid and
staying in power. For instance, United State of America aid to some of the Latin-
America countries, such as, Peru, Chile, Argentina, Guatemala, Nicaragua and El
Salvador which has committed serious violation THL.'®”

Aid and assistance can come in many forms, and is not limited to material aid but
also can have political and legal characteristics, such as recognition of an
internationally illegal situation.''” Aid and assistance also does not need to be
formal and in full view of the public or international community; it can be
provided non-publicly, both in legal and illegal ways, e.g., via charitable funds,
construction firms, interbank money transfers, gold transfers, hand-to-hand
transfers of equipment, finances, people, etc.'"!

Article 16 of the state responsibility act has defined some conditions under which
the providing state with aid and assistance can be recognized responsible.
Initially, the state, which is providing aid and assistance, need to know the
condition that will lead to committing an internationally wrongful act by the
recipient state. Therefore, if a state who is offering financial or material aid for
another state did not know that these aids are being used by the recipient to
committee an internationally wrongful act, they will not be held responsible
because of this assistance and aid.'"?

In another word, donor state is not responsible unless the aim from that aid and
assistance is to facilitate committing an internationally wrongful act, and in reality
the recipient of the aid and assistance has committed the internationally wrongful

107 Cft. supra footnote 9, Para.255.

108 Although article 16 is only referring to aid and assistance of a foreign state to another state for
committing an internationally wrongful act, but in reality based on a unity of criteria in article 16
of state responsibility act, in case of aid or assistance by a foreign state to private groups, rebel or
armed groups it is possibleto refer to the same article.
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act.'”

However, according to established states' practice, regardless of how a state's
action appears, international law will only attribute responsibility if the aid and
assistance has been given with the knowledge that it will be used for committing
an internationally wrongful act. Hence, in the example from 1958, when the
British parliament challenged the British government regarding assistance
provided by the latter to the Colony of Aden, the members of parliament
ultimately justified this act by arguing that sending weapons for another state per
se is legal, and in this specific occasion the sender at the time of provision was
unaware how the recipient intended to use them.'"*

This position has some obvious caveats: It is incumbent upon a providing state to
perform its due diligence and assess how their aid or assistance will be used prior
to the act of provision. Secondly, if the recipient already has a track record of
violating IHL, then the providing state cannot deny knowledge, certainly not
reasonable inference. Thirdly, the same applies if the situation in which the
recipient is acting itself has a track record of IHL violations. Owing to the fact
that while an internal conflict is going on and the international community is
aware, states that had provided the aid can not cite that they were unaware of the
situation. More obviously, in the situation of internal conflict the third-party state
aid will not only facilitate committing of violation but also will cause the
continuation of the war. ''®

There is a potential grey zone with respect to the providing state actively wanting
to continue a war, as of course so long as parties to a conflict, international or
non-international, respect their IHL obligations, states do reserve the right under
international law to engage in armed combat according to their interests,
especially for self-defence. Nevertheless, this right is in some sense abridged the
moment that either the conduct or the goal of the war has violation of IHL as a
key component, as in the example of the Iran-Iraq War.

Fourthly, the same applies if the nature of the aid or assistance itself cannot be for
anything else than to violate IHL, or cannot accomplish its purpose without
violating THL. Indeed, Article 16 makes it clear that the providing state should
consider whether it would be found responsible were it to be the one using the aid
or assistance and not the recipient. However, if the providing state both lacks the
intention and the knowledge that its aid or assistance would be used unlawfully,
then the mere provision of such aid or assistance is in-itself insufficient to
attribute responsibility, at least in any meaningful sense.

Nevertheless, without the intention of the state who had provided the aid to be

113 Ibidem.
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used by the recipient for illegitimate purposes and violation of international law,
or without the knowledge of that state about the possibility of using them in this
way, aid and assistance on their own are not enough to proof that the state is
internationally responsible. It is important to distinguish between knowledge and
intention. Looking at the wording of Article 16 it is clear that having an element
of knowledge is required, while ILC commentary also mention the necessity of
having intention.''®

So based on the interpretation of the article and ILC commentary third-party state
should not even have the knowledge but also the aim and intent. But in reality this
is high thresholds which make it rare to hold third-party state responsible and it
will give third-party state a possibility to always skip their responsibility.'"”

However, if we just accept the existence of a “presumption of intention” meaning
whenever it has been clear for international community that a state is committing
an international violation any kind of aid and assistance to that state with the
possibility to be used for violation of international law should be used to held
third-party state responsible.'®

Second condition mentioned in article 16 is that wrongful act even if it happened
by the state who had given the aid, will be considered as an internationally
wrongful act. This condition limit article 16 to the situation that aid and assistance
has been given for violation of obligation by which the giving state itself is bound
by them. Logically, It is rare that the states, intentionally aid or assist another state
to violate an obligation which both of them are bound by it but in reality it happen
everyday.'"” Thus, concerning the responsibility of the state that has provided the
aid, it is necessary that the concerning act, if it is attributable to that state, to be
violation of international obligation of that state. In the basis of article 16 of the
state responsibility act, state that is providing another state with aid and assistance
for committing an internationally wrongful act, will be recognized internationally
responsible appropriate to the amount of the aid it has provided.'*’

3.1.1.2 Direction and control

Articles 8 and 17 refer to the responsibility of a state arising from practicing
“direction” and “control” over the commission of an internationally wrongful act
by another state or non-state actor or group. Protectorates and military
occupations are the most typical scenarios in which Article 17 may be applied, but
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such a scenario is increasingly rare. Hence, our focus will be upon scenarios in
which Article 8 may apply, according to which attribution and degree of
responsibility depends upon the amount of direction and control of the state over a
non-state actor or group.''

Article 8: “The conduct of a person or group of persons shall be considered an act
of a State under international law if the person or group of persons is in fact acting
on the instructions of, or under the direction and control of, that State in carrying
out the conduct.”'**

There are some uncertainties concerning the terminology of “instruction”,
“direction” and control” that have been problematic for international
jurisprudence.'” The ICTY in particular has expressed consternation.'** The issue
1s important because state responsibility can be determined by each of these key
phrases alone;'? it is when they are taken together the degree of responsibility is
influenced.

It is necessary to mention, basically act of a person or private institutions are not
attributable to state. Yet, in some situations it is possible to attribute the act
because of the relationship that might exist between the individual or the group
with that state. For instance we can refer to individuals or group of people that
although have not been specifically employed by a state and are not a part of
armed forces and military, but they are being used as auxiliary force or they are
situated outside the territory of that state and they have been asked to perform
some specific task and missions, or that state is directing or controlling those
activities.'*

Hence, our focus will be upon scenarios in which Article 8 may apply, according
to which attribution and degree of responsibility depends upon the amount of
direction and control of the state over a non-state actor or group. What kind of
criteria must therefore be satisfied?

It is first necessary to philosophically and legally distinguish between direction
and control: the former means the ability to order a non-state actor or group to
perform or not perform an action, the latter means the ability to ensure that a non-
state actor or group does as ordered. Similar to the distinction between intention
and knowledge, control increases responsibility, whereas direction on its own
does not necessarily increase responsibility. That is because direction is
fundamentally an expression of desire or intent, whereas control is the ability to
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carry it out. Presumably, direction and control presume each other; at a minimum,
if a state controls a non-state actor or group, then the state can also direct them.
However, there have been cases in which a state directs a non-state actor or group
but does not necessarily control it in all instances. For example, there is
widespread public and press sentiment that pro-Russian separatists in eastern
Ukraine are armed, funded, and directed by the Russian Federation but not always
under its control, as in the shooting down of Malaysian Airlines Flight 17.
Although the results of an official investigation are still pending, there is a general
feeling in the West that the incident was probably the result of the separatists
acting without their patron's approval.'?’ Note that this does not necessarily
diminish the responsibility of the state to a significant extent if it can be proven
that the non-state actor or group is in a condition of complete dependency upon its
supporting state (discussed below).

Note that the ICL has stressed that it is impossible to attribute full responsibility
of an entity upon its supporting or controlling state. That means: when evaluating
the control exercised by a state during an internationally wrongful act, it is
important to make one's analysis within the context of the entity that committed
the act.'*®

It is also necessary to philosophically and legally distinguish between agency and
enablement: on the one hand, responsibility for an action in an immediate sense
lies in the entity concretely performing it, but on the other hand, the action might
only be performable because of the relationship the performing entity has with
another entity. Hence, responsibility for an action by a non-state person or group
that violates IHL can be distributed between the actor it/themselves and to the
state so long as it can be proven that the latter enabled and facilitated the former.
There are many possible difficult scenarios that follow from this. For example,
there could exist a group of people that, although they have not been specifically
employed by a state and are not a part of its armed forces and military, are
nonetheless used as an auxiliary force situated outside of the state's territory and
answering to its government. Furthermore, this entire situation could be arranged
and maintained by proxies for the state, the auxiliary force could be entirely
financed and composed by the state but pretend to be self-financed and composed
of ideologically-driven volunteers, and the state might officially distance itself
from the group, perhaps even going so far as to formally condemn them for IHL
violations.

Based on the defined framework in article 8, to be bale to find a state
internationally responsible, the issue of attribution of the internationally wrongful
act to a third-party state is depending to the amount of direction and control and it
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is needed to be investigated, which in reality is precondition to the issue of state
international responsibility.'*’

Therefore considering the amount of direction and control, which has been
exercised, theses questions rise up; based on what kind of criteria third state
responsibility can be proved? Or in another word, what kind of control can lead us
to state responsibility?

In response to this question, international judicial tribunals, international law
scholars and international law commission have made an attempt to find an
answer and to identify various factors in this regard. They interduce different
criteria for attributing the act of a person or group of persons to a state, so that the
issue of practicing control, especially in judicial decisions is ambiguous and even
in contradiction to one another and in practice there had been identified different
criteria.

Therefore, efforts will be made to explain and analysis the issue of direction and
control by referring to some of the most important judicial decisions and
international law commission viewpoint in this regard. This will allow us to find
an answer for above mentioned questions and responsibility arising from
practicing direction and control over rebel group or armed opposition group in an
internal conflict.

3.1.2. Judicial decisions

From the above considerations, control emerges as the important element in
determining third-party state responsibility. International law tribunals,
international law scholars, and the ILC have devised several IHL compliance
testing tools that directly address control:

The “strict control test” (SCT) and “effective control test” (ECT) developed by
the ICJ in Nicaragua v. the United States;

The “overall control test” (OCT) developed by the ICTY in Bosnia and
Herzegovina v. Serbia and Montenegro.

(Note that all these compliance tests can often serve as kinds of “on-off switches”:
if switched on, an internal conflict becomes “internationalized” in the sense that it
is subject to IHL as an international conflict, i.e., because at least one
internationally-recognized outside power has gotten involved.)

In this part the decisions of the international court of justice in Case Concerning
military and paramilitary activities in and against Nicaragua in 1986, Bosnia and
Herzegovina v. Serbia and Montenegro case in 2007 and finally the decisions of

129 Cft. supra footnote 112, Paras.1-2.
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ICTY in Tadic case 1999 will be examined.
The International court of justice decision in Nicaragua case

Scenario: The Frente Sandinista de Liberacion Nacional (hereinafter FSLN)
overthrew Nicaragua's President Anastasio Somoza Debayle in 1979 and
instituted a revolutionary government. '>° Opponents to the new regime formed
the armed opposition groups Fuerza Democratica Nicaragiiense (FDN) and
Alianza Revolucionaria Democratica (ARDE), who eventually became known as
la contrarrevolucion or “Contras”. They were mainly active along the border with
Costa Rica and Honduras and kidnapped, raped, tortured, and killed many
innocent civilians. '*! From nearly the beginning, the Contras received a wide
range of financial and military aid from the United States, leading the Nicaraguan
government to claim that they were practically under American control, if not
even created by the Americans."*” On 9 April 1984, the Nicaraguan government
filed a claim against the United States in the ICJ, attributing the acts of the
Contras to the United States.'*’

Assessment: “The ICJ found that the United States was “in breach of its
obligations under customary international law not to use force against another
State”, “not to intervene in its affairs”, “not to violate its sovereignty”, “not to
interrupt peaceful maritime commerce”, and “in breach of its obligations under
Article XIX of the Treaty of Friendship, Commerce and Navigation between the
Parties signed at Managua on 21 January 1956”. The ICJ had 16 final decisions

upon which it voted.”"**

ICJ after examination of Nicaragua claimed considering the fact that United State
has created and organized an armed group called “Contra” stated that based on
the available information, it is not convincible to conclude that United State had
played a role in creating Contra forces in Nicaragua. While, undoubtedly united
State had provided financial aid, arm equipment and training for FDN which is a
part of the Contra forces. Moreover ICJ in response to Nicaragua claim which
considered Contra forces as a part of United State organ, stated that the evidence
at disposal is not adequate enough to approve that Contra forces had been
completely dependent to United State aids."*’

Since Contra forces were not considered as an official organ’s of United State, ICJ
needed to adopt a suitable scale to attribute the act of Contra forces to United state
and for that ICJ needed to concentrate on the issue of control.'*® Although ICJ has
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pointed out “effective control test” in this case, but in reality ICJ has defined two
different criteria in this case."’

To explain more, ICJ by identifying two different levels of control and
dependency deduce two different tests for control. These test are as strict control
test, which is based on complete dependency, and effective control test that is
based on relative dependency.'*®

The premier test meaning the strict control test has been mentioned in paragraph
109 and 110 of the ICJ’s decision. Based on the explanation in order to be able to
attribute the act of non governmental organ, other actors or paramilitary groups to
a state, it is needed to determine the relationship of that state with each of these
individuals or groups based on the degree of dependency from one side and from
another side the degree of control that have been exercised over them. According
to ICJ, strict control, basically means that the individual or groups do not have
any real authority separated from of the one that controlling state has over
them.'*” In another word, depending group is only a tool or agent of the
controlling state which act through them.'*°

Complete dependency to controlling state will be recognized when different kind
of help such as, financial aid, logistical support and information services have
been provided by the controlling state. While for example in Nicaragua case the
court has stated: “Contras have been recruited, organized, paid and commanded
by the Government of the United States.”"*!

Moreover, complete dependency should be distributed to all fields of activities
that depending groups is active in them.'*? Therefore it is necessary to proof that a
whole or great part of the activities of the group has received multifaceted support
from controlling state or the state which had created that group.'*’

The type and degree of support should be equal to the type and degree of control
that the controlling state is practicing over its organs, forces and its territory.
Furthermore, the controlling state is responsible for any acts that have been
committed by this group, even if the act is out of the purview and scope of the
group allowance and against the clear order that they have received from
controlling state.'** A non-governmental group, which is under control of a state,
can be considered as a non-official organ of a state. The only time that
distinguishes these kinds of group and governmental organs is when we want to
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identify the legal effects of these kinds of group in internal law.'*’

Proofing the complete dependency of the depending and protégé group to
controlling and protecting state from one side and assuring the high level of
control from froing state from another side in most of the cases if it is not
impossible, yet, it remain very difficult.'*® That is the reason why ICJ usually uses
and focuses on another test in its investigations, known as effective control test.
Although it should be mention that ICJ only uses effective control test when it
concluded that the essentialities for strict control test and identifying the agency
relationship is not proofed and as a result the wrongful act can not be attributed to
the state.'*’

Effective control test is base on relative dependency.'*® This dependency can be
deduced from financial aid, military or logistical support, information services,
appointing and training services that are provided by controlling state.'* Relative
dependency also can cause control, although limited degree of control will be
caused comparing to situation with complete control over the group. '™
Nevertheless, unlike complete dependency, relative dependency don’t allow ICJ
to consider a person or group of person under control and support as a de facto
organ of the controlling state.

Relative dependency can be refined into something like a scale or spectrum, as the
ICJ did in the case of the Contras. If the entity can exist and operate quite well
after the state withdraws its support, then arguably this is a sign that the
dependency was small. However, if the entity's existence and operation becomes
very minimal after the state withdraws its support, then arguably this is a sign that
the relative dependency was large. However, one should be careful of ascribing a
one-to-one causal relationship between these such phenomena, sincere there may
be other mitigating factors, e.g., the entity either suffers significant military losses
or gains significant new support from another patron at the same time that its
patron state withdraws support.

ICJ regarding to Nicaragua claim about attribution of acts of Contra forces to
United State announced in its decision that strict control test is not enough to
attribute Contra acts to United State. The control needed to be complete and it
needs a high degree of dependency to be able to attribute it to another state, this
means that the state should have effective control regarding those specific acts
that by them violation of international law and IHL have happened.""
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Therefore ICJ in order to be able to attribute the responsibility arising from
violation of international law and IHL to United State selected effective control
test. ICJ aim in choosing this test was to establish the conclusion that Unites State
either have committed the violation of international law and IHL itself or it have
been commanded them.

Anyhow, based on what have been mentioned ICJ has stated that in order to
attribute the act of Contra forces and violation of international law and THL to
United State fulfilment of two conditions is necessary:

First it is needed that the state have the effective control over the military or
paramilitary and rebel group, secondly, this control should have been practiced
regarding to specific conflicts during which the IHL have been violated.'*?

Consequently, ICJ in Nicaragua case finally by applying effective control test in
relation to Contra forces illegal acts, did not consider their acts attributable to
United State. ICJ by choosing to apply effective control test was following two
different goals:

Issuing construction for Contra forces by United State in relation with specific
acts such as, killing civilians is as same as ordering these actions by United State
itself.

Each of the specific acts of Contra forces whish has been happened by United
State, meaning that United State has effectively compelled rebels to commit these
activities.'”

ICJ did not confirmed this fact in Nicaragua case, because according to ICJ
opinion Contra forces could have committed these acts without United State
control. Therefor, United State acts did not mean practicing effective control over
Contra forces activities by United State, rather to be able to deduct United State
responsibility they should have practiced effective control over activities that
leaded to violation of THL.">*

As it was explained ICJ in Nicaragua case has defined two criteria: first criteria
was strict control test which is a general measure and include complete control of
a state over all functions and activities of the considered group. Second criteria,
meaning the effective control test is referring to the control of a state over specific
activities during a special operation during which some violations have happened.
Second criteria will be applicable only when the conditions for the first criteria
have not been meet.

Undoubtedly, both standards have high burden of proof, because in the
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international arena gathering evidence and documents which are acceptable by
courts to be able to approve effective control or strict control of a foreign state
over military or paramilitary and rebel group party to a internal armed conflict is
extremely difficult. Therefore, it is always possible that third-party state by
practicing general direction and control over a rebels group or even a terrorist
group achieve their illegal goals and at the same time avoid international
responsibility.

In reality, state should not be possible to skip their international responsibility
when instead of acting through their own officials’ agents and organs for
practicing illegal practices in another state use private persons or group of person.
States, who act like this, should respond to these private individuals which have
acted under their order even if these individuals and groups have exceeded their
limits and have violated the orders of that state.'>

At the same time, ICJ also refers to the principle of non-intervention, while it
found out that the United State financial support, training, supply of weapons,
intelligence and logistic support is one of the examples of violating the non-
intervention principle.'*® In this regard ICJ stated that:

“the principle forbids all States or groups of States to intervene directly or
indirectly in internal or external affairs of other States. A prohibited intervention
must accordingly be one bearing on matters in which each State is permitted, by
the principle of State sovereignty. to decide freely. One of these is the choice of a
political, economic, social and cultural system, and the formulation of foreign
policy. Intervention is wrongful when it uses methods of coercion in regard to
such choices, which must remain free ones. The element of coercion, which
defines, and indeed forms the very essence of, prohibited intervention, is
particularly obvious in the case of an intervention which uses force, either in the
direct form of military action, or in the indirect form of support for subversive or

terrorist armed activities within another State.”*>’

The International court of justice decision in Bosnia case

Scenario: During the breakup of Yugoslavia in 1992-1995, it has been estimated
that between 100-250 thousand civilians were killed in ethnic cleansing
campaigns inside Bosnia and Herzegovina by the army of the Republika Srpska, a
group of ethnic Serbian enclaves that had declared independence and were being
supported by the then-Yugoslavian government, which had been dominated by
Serbia. In 1993, the government of Bosnia and Herzegovina filed a suit against
the Yugoslavian government, arguing that the its actions had resulted in genocide.
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Assessment: The 1CJ found that “Serbia was neither directly responsible for the
genocide, nor that it was complicit in it.”"° However, it did rule that Serbia had
committed a breach of the Convention on the Prevention and Punishment of the
Crime of Genocide (also known as the “Genocide Convention” or CPPCG) by
failing to prevent the acts committed in Srebrenica in 1995 from occurring.

What is important in ICJ decision in this case is that ICJ comebacks again to
effective control test concerning attribution of act of non-official organs to a state.
In this case ICJ has to investigate the issue of attribution from two different
angels:

Firstly ICJ needed to make it clear that, whether the acts committed in Srebrenica
has been committed by the organs of defendant state and more specifically by
individuals or organs that their act necessarily is attributable to defendant state? If
not, it needed to be defined whether the individuals who are not agent of the
defendant state have committed the concerned acts but they have been acted under
the order or direction and control of the defendant state?'®’

In Bosnia case ICJ again highlighted from one side to dependency criteria and
from another side to control criteria. Therefore, in this case first issue was whether
the individuals and organs that have committed genocide in Srebrenica have had
dependency to Yugoslavia and only if there is such a situation, these organs will
be considered equal as a organs of the defendant state?'®'

To answer the above question, ICJ found out that attribution of crime of genocide
which have been committed in Srebrenica, in respect to dependency relation of
organs and individuals who has committed the crimes can not be attributed to
Yugoslavia, and based on this the international responsibility of defendant state is
not explicit.'®

In the next step ICJ has to investigate the case to see weather the slaughter in
Srebrenica have been committed by individuals and organs that are not part of the
defendant state but despite of this there were under order or direction and control
of that state. In this case ICJ has referred to its former procedures and stated that
this issue has to be investigated in the light of military and paramilitary activities
of United State in and against Nicaragua and announced that special features of
genocide can not convince ICJ to recede from test and criteria established in
Nicaragua case (effective control test). Physical exercise crime of genocide till the
time that it have been committed by individuals and organs separated from those
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who are agent of the state but based on the order, direction or effective control of
that state those act can be attributable to defendant state.'®

Moreover, ICJ grounded on the accuser claim that has objected the attribution
criteria test for responsibility in Nicaragua case (effective control test) has
referred to ICTY decision in Tadic case. This decision by relying upon overall
control test has concluded that act committed by Bosnian Serbs can lead to
international responsibility of Srpska republic and its military forces. '**
Additionally, ICJ stated that in this case because of two reasons they are not
convinced to accept ICTY decision and confirming the overall control test that
have been applied in this case;

Firstly, because this criteria have been defined by ICTY concerning the issue that
whether the armed conflict was international conflict or not which is a different
issue from international responsibility of that state. Secondly, applying the overall
control test in any case can cause growth in the scope of state responsibility.'®®

Therefore, ICJ could not suffice to use overall control test for considering
Yugoslavia responsible. In the end, ICJ concluded that Serbian state whether by
its own organs or whether by individuals whose acts based on international law
can be attributed to this state has not committed genocide. Moreover, Serbia has
not colluded with anyone for committing the crime of genocide and has not
persuaded anyone to do genocide; consequently it is not responsible for abetting
in the crime of genocide.'*

As it has been observed in this case, ICJ has used the same criteria as in
Nicaragua case namely effective control test that make it difficult to proof the
attribution of acts to defendant state. In practice endorsement of effective control
test is difficult. For this reason, ICTY and the European court of human rights
(ECtHR), significantly, has put aside the approach of ICJ and instead has choose
different control test which require a lesser degree of control.'®’

Method: The ICTY Trial Chamber applied the ECT and found that the the conduct
of the army of the Republika Srpska could not be attributed to the Yugoslavian
government. However, the ICTY Appeals Chamber employed the OCT and came
to the opposite conclusion, arguing that Bosnian Serb forces had been “as a
whole” under the control of Yugoslavia. According to the ICTY Appeals Chamber,
the “requirement of international law for the attribution to States of acts
performed by private individuals is that the State exercises control over the
individuals. The degree of control may, however, vary according to the factual
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circumstances of each case”.'® While the ECT may be applied with regard to
“private individuals” or “unorganized groups of individuals”, in the case of
“individuals making up an organized and hierarchically structured group”, e.g., a
military unit of regular or irregular soldiers, a military or paramilitary group, a
military organization, a secessionist or “de facto” state entity, then it must be
proven that an outside power has “overall control” over the entity.

OCT: Determines the extent to which an entity is really an organ or agent of a
third-party state according to the extent to which the latter not only “(a) provides
financing, training, equipping or providing operational support, but also (b) has a
role in organizing, coordinating, planning or directing the entity's military or
other activities."” However; it is not necessary that the third-party state should
also issue, either to the head or to members of the group, instructions for the
commission of specific acts contrary to international law”'’’ Furthermore, the
OCT can be fulfilled even if the secessionist entity has provable autonomous
choices of means and tactics while participating in a common strategy along with
the outside power — what matters more is whether that strategy ultimately
originates and/or is organized, coordinated, planned, directed, and/or supported by
the outside power.'”!

In its statement, the ICTY Appeals Chamber expressed two critical views of the
ECT:

it cannot be efficiently used as a dual standard to determine both an individuals'
criminal responsibility and a state's responsibility within the framework of IHL;'"

it contradicts the logic of state responsibility norms and previous IHL judicial
precedence.'”

Indeed, this author feels there may be some justification to this latter view. The
concept of overall control echoes the obligation not to maintain an internationally
unlawful situation, the logic of which is that an enabling environment is in-itself
dangerous for THL. It is for this reason that maintaining an internationally
unlawful situation is already considered sufficient by existing judicial precedence
to begin holding a third-party state accountable for IHL violations conducted by
those within the situation.For example, the European Court of Human Rights
ruled in Loizidou v. Turkey (2003) ruled, as per the OCT:

“It is not necessary to determine whether, as the applicant and the Government of
Cyprus have suggested, Turkey actually exercises detailed control over the
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policies and actions of the authorities of the 'TRNC' (Turkish Republic of
Northern Cyprus). It is obvious from the large number of troops engaged in active
duties in northern Cyprus that her army exercises effective overall control over
that part of the island. Such control, according to the relevant test and in the

circumstances of the case, entails her responsibility for the policies and actions of
the TRNC"”.""*

Nevertheless, the ICTY Appeals Chamber felt that when seeking to attribute acts
that have been committed sporadically and individually to a third-party state, ECT
remains more suitable than OCT because its evidential requirements require proof
that such acts have been committed by a special order originating from another
state.'”> OCT is best used when considering the extent to which a third-party state
has been involved in instructing, harmonizing, and designing the activities of
armed groups and in addition to providing them with financial aid, training,
equipment or logistical support.'’® In such situations, the OCT seeks to determine
whether the entity can be considered an organ or agent of a third-party state
without the necessity of the latter issuing a specific order for each and every
action committed by the entity.!”’

The Appeals Chamber of international criminal tribunal for the former
Yugoslavia decision in Tadic case

The question that have been raised up with regard to this case was whether
violation of IHL by Serbian forces in Bosnia, under the control of Yugoslavia and
therefore can be attributable to that state or not?

The first chamber of international criminal tribunal for the former Yugoslavia in
response to this question in its decision dated 7" May 1997 in Tadic case by
following the effective control test which have been used by ICJ in Nicaragua
case, stated that there is not any sufficient reason and evidence available to proof
that Serbian military activities have been controlled or directed effectively by
Yugoslavia. Therefore, it is impossible to consider Serbian forces as agent of
Yugoslavia.'”®

This decision has been faced with many criticisms.'”’ Judge McDonald, president
of the same chamber for the international criminal tribunal for the former
Yugoslavia, in opposition to this decision had also stated that it is clear that
Serbian forces had been agent of Yugoslavia and there was no need for court to
apply and bring up the effective control test by Yugoslavia state over these
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forces.'® Later, the decision of first chamber had been questioned in appeal
chamber and there the judges had proposed overall control test rejected the first
chamber decision and reasoning about using effective control test.'®’

Appeal chamber in its decision firstly stated that the body of law relevant to this
case and determining the kind of armed conflict is IHL'®2and following to this the
court explain in accordance with IHL norms, especially article 4 of the third
Geneva convention 1949 context if it is established that an armed group which is
fighting against the central government inside a country belong to another state it
should be stated that the armed conflict is international one.'®

Based on the chamber view the phrase “belong to the party to the conflict’™

implicitly has raised the issue of control. However, in IHL there is no such a
criteria or test to identify and define the amount and degree of state control, in this
respect it is needed to refer to international law and more specially state
responsibility norms in international law.'®®

The appeal chamber then by referring to effective control test that has been used
by the ICJ in Nicaragua case argued that it is not possible to use dual standard to
determine individuals’ criminal responsibility in international armed conflict and
then also using the same standard for determining state responsibility in the
framework of international responsibility.'®® The appeal chamber in following
paragraph of its decision indicated that the effective control test is in contradiction
with standard and logic of state responsibility norms.'®’ The appeal chamber
believes that this test is also in contradiction with some of the international
decisions and judicial precedent. The appeal chamber for proving this point refer
to some of the court cases which has used the overall control test among those the
decision of Iran-United States Claims Tribunal in which for attributing the act of
“evolutionary guards™ or “revolutionary Komitehs” to Iran state issuing specific
order to these groups were not necessary and the claims tribunal based on overall
control of these individuals and groups by Iranian state has attested the Iranian
state international responsibility.'*®

Moreover, the European court of human rights in LOIZIDOU case has also
applied the overall control test. In this case the court stated:

“It is not necessary to determine whether, as the applicant and the Government of
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Cyprus have suggested, Turkey actually exercises detailed control over the
policies and actions of the authorities of the (TRNC) It is obvious from the large
number of troops engaged in active duties in northern Cyprus that her army
exercises effective overall control over that part of the island. Such control,
according to the relevant test and in the circumstances of the case, entails her
responsibility for the policies and actions of the (TRNC). "

The ICTY after referring to these judicial precedents stated that:

“In order to attribute the acts of a military or paramilitary group to a State, it
must be proved that the State wields overall control over the group, not only by
equipping and financing the group, but also by coordinating or helping in the
general planning of its military activity. Only then can the State be held
internationally accountable for any misconduct of the group. However, it is not
necessary that, in addition, the State should also issue, either to the head or to
members of the group, instructions for the commission of specific acts contrary to
international law.”"*"

Obviously, the appeal chamber for attributing the acts that have been committed
sporadically and individually to third-party state and controlling state has
distinguished that the use of effective control test is more suitable because it is
needed to proof that these acts have been committed by special order coming
from defendant state.'”' According to the appeal chamber, the test that is slightly
in international law, will be when a state in an armed conflict is involved by
giving instruction, harmonizing, designing the armed group activities and in
addition to these, is playing a role in providing them with financial aid, training,
arm equipment or logistical support and activities.'”” In this case, these kinds of
groups or their member can be considered as agents of controlling state, without
even the necessity and need to have the controlling state specific order for every
and each of the activities that have been committed by them.'”?

Finally in Tadic case, the judges of the appeal chamber by applying the overall
control test has concluded that Yugoslavia had a complete overall control over
Bosnian Serbs and this group activities (among them activities against
international law, international human rights law and IHL) are attributable to
Yugoslavia state.'” In any case the chamber has used the overall control test in
other cases also, for instace, Aleksovic,'”® Celebici'”® and Blaskic'®’ cases, which
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is the clear sign of international evolution with regard to identifying third-party
state international responsibility.'*®

After explaining all the existing case law and examining their different test, before
going into next part it would be essential to proclaim that the test that this author
feel is ultimately more suitable for attributing third-party state responsibility? It
does indeed seem that the ECT is insufficient, and could even end up creating a
“safe corner” for a state to achieve their interests by violating IHL. The OCT has
a relatively lower threshold and in this author's views avoids creating false
dichotomies in judicial decisions and precedents. Furthermore and therefore, if the
OCT becomes the standard compliance test, states will be inclined to be more
careful and demonstrate greater respect in practice toward IHL."”’

3.1.3. International law commission viewpoint about Responsibility of state for
internationally wrongful act article 2001

International law commission in article 8 of the state responsibility act stated that:

“The conduct of a person or group of persons shall be considered an act of a State
under international law if the person or group of persons is in fact acting on the
instructions of, or under the direction or control of, that State in carrying out the

1,200
conduct.

As it is mentioned the commission in article 8 has used the word “control”
without any further shackle. The existence of some uncertainties and lack of
compromise between the commission’s members itself can be considered the

main reasons for this situation.>’!

Commission in interpretation of article 8 has referred to ICJ decision in Nicaragua
case and also to international criminal tribunal for the former Yugoslavia decision
in Tadic case. Commission by referring to different apostolate that international
criminal tribunal for the former Yugoslavia which is attributing criminal
responsibility for individuals and not state responsibility, expressly did not
rejected the court reasoning and decision but tacitly accept the effective control
test expressed by ICJ. The commission in its commentary stressed that for
attributing the international responsibility arising from the wrongful act of a
person or group of persons, whether organized or not and it is impossible to
attribute all actions of that person or group of persons to the controlling state by
just acknowledging the overall control of that state. Thus, it is important that in
each case control, direction and instruction done by third-party state be examined
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in the main part of the wrongful act of that group.”?

Therefore, it can be concluded that the international law commission has adopted
the same approach as of ICJ’s and it is clear that this commission’s methodology
has dissatisfied the judges who were in international criminal tribunal for the
former Yugoslavia.”*®

Another perception that can be understood from commission viewpoint and
commentary is that commission in ratifying the 2001 draft, has taken into account
and even go beyond it, because based on the framework of article 8 of the state
responsibility act “instruction”, “direction” and “control” each of the alone and
not all together and at once is enough to attribute the wrongful act to a state. In
practice, proofing each of these elements can attribute the wrongful act of that
person or group of persons to a state.”**

Now at the end of this discussion we need to answer this question that which test
is more suitable for attributing the act that is against international human rights
law and IHL committed by armed group or rebels group in an internal conflict to
a control and supporter state?

As it was mentioned before proofing the effective control test and providing
enough evidence and records in this regard is extremely difficult, therefore, it
seems that using effective control test in area of state responsibility and it is just
trying to create a safe corner for state and allow them to achieve their demands by
training, equipping and arming of some groups without taking into consideration
the international consequences of their acts and violate international human rights
law and IHL, or through terrorist groups committee murder and create fear.

In any case using overall control test, which has a lower threshold for attributing
the responsibility to state, in addition to low threshold has some other benefits.
Firstly, using this test will avoid scattering and dichotomy in judicial decisions
and precedents. Moreover, state in international arena will not act in a way that
their international responsibility arise and being discussed by international
community, rather they will try to follow international rules in a more respectful
manner and choose a neutral position in an internal conflict of another state.”®’

3.2.0bstacles to hold third states responsible

In this part a short interference will be given based on the features of the existing
law to hold third-party state responsible and the barriers that might make it
impossible.
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The first problem that can arise is to distinguish the responsibility because of aid
and assistance from the international cooperation that exists between states.”"

Another problem concerning applicability of the aid and assistance case is that in
reality it can be limited either to a number of cases that it can be applicable or by
subjective element.””” While the latter has been stated in statute of ICJ article 38:

“1. The Court, whose function is to decide in accordance with international law
such disputes as are submitted to it, shall apply:

. : . 1208
b. International custom, as evidence of a general practice accepted as law.

International custom and state practice often distinguish to two features: “material
element” of the act of criminal perpetration and the “state of mind” of the
perpetrator. Unfortunately, there are no clear criteria for defining and assessing
this latter subjective element.209 It becomes all the more difficult at the interstate
level, i.e., between an assisting state and a recipient state. Indeed, the ILC has
stated that since Article 16 refers to the violation of various aspects of IHL that
can happen by the provision of aid and assistance, it is impossible to develop a
clear framework for diagnosing the subjective element.210 In practice this
requirement is a great barrier that make the application of this article difficult.

What can be said is that because of international legal order and the characteristic
of responsibility itself it is impossible to dismiss the subjective element necessity
but the courts must apply various tests to check whether the intent element was
there or not by the assisting state.”'"

However, just because it is impossible to clearly diagnose the subjective element
of an THL violation that does not mean there should therefore be no attempt to
diagnose at all. In fact, courts have gone ahead and devised and applied various
checks. Yet, this often serves only to complicate matters further since many
existing court systems were originally created to deal with bilateral situations and
are not well equipped to deal with the complexities of contemporary multilateral
affairs. >

In case that the court finally decided that the subjective element exists and
condemned the assisting state yet, another problems occurs.

First of all there is structural barriers in the courts system while they are basically
created to deal with bilateral situation and in this cases usually courts are faced
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with situations that they are not used to deal with.>"*Another problem still exist
and that is that can occur after holding a state responsible is that to what degree
the assisting state should be responsible for the wrongful act.*'*

3.3.Remedies and reparation

Although it is not the main focus of this thesis paper to go through the possible
legal consequences of a third-party state being found responsible for an
internationally wrongful act, we should nonetheless spend a few minutes on the
topic. Various guideposts or minimums can be found in the draft version of RSA,
specifically in Chapter 1 Articles 28-41 (“Legal consequences of an
internationally wrongful act”) and Chapter Il Articles 24-54 (“Implementation of
the international responsibility of the state”).*"

To explain more going through the text of the provisions in the first chapter it can
be seen that there have been recognized three consequences.”'®

First consequence have been mentioned in article 29 as follow:

“The legal consequences of an internationally wrongful act under this part do not
affect the continued duty of the responsible State to perform the obligation
breached.”™*"

The next article discuss the second possible result:
“The State responsible for the internationally wrongful act is under an obligation:
(a) To cease that act, if it is continuing;

(b) To offer appropriate assurances and guarantees of non-repetition, if
. 218
circumstances so require.

Finally article 31 talks about third outcome and explain:

“The responsible State is under an obligation to make full reparation for the
injury caused by the internationally wrongful act.”"’

In the second chapter is explaining different form of reparation such as,
restitution, compensation, and satisfaction.

While the question that arises here is to what extent this rules in the second and
third chapter of state responsibility act article can be applicable in the case of third
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state responsibility? While personally I believe it needed to be addressed and
highlighted by the international law scholars for modification and changes in
accordance with current changes.

4. The possibility of holding third states’ responsible for violation of IHL in
Syria internal conflict

In the previous section, we discussed how it would be possible to implement
third-party state responsibility. Specifically, we reviewed a wide range of
established laws and judicial precedence, as well as three possible compliance
tests (the SCT, ECT and OCT). The question is whether any of this would be
sufficient in the kinds of complex multilateral and irregular conflicts that are
increasing in number. Thus, we now turn to this thesis paper's case study, the on-
going conflict inside Syria, which has been raging since 2011.

In Section 4.1, we will provide a brief overview of the main belligerents in the
conflict. In Section 4.2, we will discuss the role of IHL violations in the conflict.
Later, the importance of the effect of the geopolitical environment and interest of
the third-party state in the conflict and continuation of the war will be highlighted.
Finally, in section 4.3 it will be examined whether based on the currently
established international rules it is possible to hold third-party state internationally
responsible because of their involvement in Syrian war or not, if yes based on
what existing rules or practices.

4.1. Main belligerents of the Syrian conflict, including third-party states

What Mohamed Bouazizi had done in 17 December 2010 undoubtedly was the
most influential event in the history of the Arabs country and Middle East and
crucial for the whole future of this region during the recent years. The protest
movements start from Tunisia and passed trough African countries and Middle
East, the storms that become known as Arab spring, and now it is still on going in
Syria.

In 15th March 2011 “Day of rage” organization planned a demonstration against
Al-Assad government, with the same inspiration from similar movement in other
Arabic countries such as Tunisia, Egypt and Libya known as “Arab Spring”. 220
The main request of the protestors at the beginning was about more social and
political freedom and guarantees such as relasing the political prisoners and more
free media.”'

The situation become worst when Bashar al Assad’s refused to solve this problem

220 Midwest diplomacy, The syrian civil war is far from over, 2014.
221 van der Wolf & Tofan, 2013, p. 3.
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by peaceful settlement of dispute and change and amendment in the existing
structure, The Syrian Armed Forces first used deadly force against protesters on
March 18th, where five were killed and based on reports more than 5000 have
been injured in Daraa.”** The use of force by government’s against civilians leads
to the radicalization of the demonstration with an Islamist element, which
facilitated the grounds for involvement of extremist Muslims and terrorist groups.
It make the country to internal conflict and by passing time the range become
wider and became a field for struggling for region countries and world’s power.

It is difficult to classify different actors and groups that are now involved in the
Syrian war due to the fact that depending to the approach one will choose to
classify them and in most of the cases it leave us with a deadlock. *** Different
rebels and military armed groups such as “Military forces of Al-Assad, Kurdish
forces, Islamic Front forces, Free Syrian Army (FSA), Jabhit Al-Nusra, Islamic
State of Iraq and Greater Syria (ISIS), Al-Qaeda, Hezbollah Army, Abo Fade El
Abbasi and Militia” are playing a role in the conflict. Based on different criteria
such as religious ideology and political background you can classify the same
groups sometime as ally and sometime as enemy.

Looking at the geopolitical division of different minority and ethnic groups along
side with different religious and ideology groups the on going conflict in Syria
can not be considered as a war between governments forces and rebel groups
nevertheless as a war between government and terrorist groups and different
terrorist groups with each other at the same time

224
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Immediately it is very evident that this is not only a highly complex and fractious
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conflict, but it is one in which third-party states are heavily involved, either:

directly through state military organs, e.g., Iran's Quds Force and Basiji, and the
various airforces of the CJTF-OIR;

directly through military aid and assistance, e.g., the Russian Federation's many
arms and equipment shipments to the Syrian government, and the West's own aid
and assistance to the SRCC;

indirectly through client non-state actors or groups, e.g., Iran's Hezbollah.

In fact, there is reason to believe that more than 20 countries are in one way or
another involved in the Syrian civil war.**®

Adding whole other levels of complexity are:

ISIL is a wholly independent non-state group originating from outside Syria but
exploiting the country's conflict to establish its own unilaterally self-declared
Muslim caliphate or “Islamic State”. It is seeking the conquest of Syria, as well as
Iraq and several other neighboring Muslim-majority countries. As of July 2014,
ISIL controlled a third of Syria's territory and most of its oil and gas production; it
also conquered large parts of Iraq, including its second-largest city. This prompted
an international military response, thereby internationalizing the conflict to a new
degree.

The presence of the Kurdish Peshmerga internationalizes the conflict in an
entirely new way. The Peshmerga could be considered a “semi-state group” in that
they originate in Kurdish Autonomous Region (KAR) inside neighboring Iraq and
answer to its government.

The presence of ISIL as well as al-Qaeda means that the Syrian conflict is no
longer just a dialectic between a government and opposition rebels, but now a
trilectic between a government, rebels, and terrorists, all fighting each other at the
same time.**®

There may be well over 200 armed non-state groups fighting in Syria. For
instance, the SRCC itself encompasses a total of 72 factions. Because of varying
religious and political ideologies and tactical considerations,”?’ the various
factions end up fighting each other and making temporary alliances outside of
their normal coalitions.””® The conflict is increasingly taking on an ethnic and
sectarian character: approximately 74% of the Syrian population is Sunni and the
rest is divided between Alawi, Shia, Druze, and Christians. Today, all four of
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these groups are confronting each other.”’

Government forces are estimated at being between 150,000 and 315,000 troops,
while the Iranian intervention has officially involved 70,000 Islamic
Revolutionary Guards. According to Jeff White of the Washington Institute for
Near East Policy, “You don t see very many pure Syrian army formations anymore.
[The Iranians are] what basically kept the [al-Assad] regime in the war**°

The CJTF-OIR was established to combat ISIL in both Syria and Iraq. This
military alliance coordinates with the SRCC and the SNC, but not the Syrian
government.

The issue of sovereignty and international representation is especially messy:

The SNC was originally formed in 2011 to serve as a replacement government for
the current al-Assad regime and was briefly a member of the Syrian National
Coalition for Syrian Revolutionary and Opposition Forces, which was formed in
2012 to serve as a pluralistic/inclusive replacement government.”' Since its
establishment, the SNC has been recognized by seven UN member-states —
including core CJTF-OIR allies the United States and Saudi Arabia — as well as by
important international organizations: the European Union, the International
Union of Muslim Scholars, and the Arab League as the “legitimate representative
of the Syrian people”. Indeed, the Arab League gave Syria's seat to the SNC in
2013.%°% Although, it does not mean that they have been recognized as a
government, but it has its own impact. Meaning that Al-Assad government will
not be held responsible for the acts committed by the insurgents as well as for non
acting in area where the power of insurgents is the dominant power. On the other
hand states needed to clarify their attitude to belligerent, since the substantial part
of the Syria has been occupied by them and in those part IHL have had happened
by the responsible authority. **

The al-Assad regime's allies in the Russian Federation and the Islamic Republic
of Iran, by contrast, refuse to recognize the SNC and insist upon the present
government's legitimacy. Indeed, as of July 2013, the al-Assad regime controlled
only approximately 30—40% of the country's territory but 60% of the country's
population.

What is particularly important about the rivalry between the SNC and the al-
Assad regime is that the growing recognition of the former is increasingly
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resulting in the effective termination of formal relations with the latter by some
key states and international organizations. Yet, the al-Assad regime remains for
the moment the internationally-recognized government of Syria by the majority of
the international community, and it rules over the majority of Syria's population.

Furthermore, there is the complexity represented by the potential dissolution of
Iraq, as well as the emergence of two potential successor states to both Syria and
Iraq, i.e., ISIL's Islamic State and Kurdistan:

ISIL does not consider the internationally-recognized borders of Syria and Iraq as
legitimate and has even dismantled the border crossings in the territories it
controls.

The KAR pledged support to the SNC in 2012. The KAR is something of a state
within a state, and the involvement of the Peshmerga has been more or less a
unilateral decision by the KAR with Western approval (and instigation) and Iraqi
governmental acquiescence.

Rojava is a de facto Kurdish-majority autonomous region in northern and
northeastern Syria. The region's autonomy is not formally recognized by the
Syrian government. However, it has many of the features of a functioning
government, including a constitution and political system.”**

Since the time that the war has started several reports acknowledged the serious
breaches of human rights law and IHL in Syria by both sides of conflict. Based on
reports since 2013 over 100,000 Syrians®’have been killed and more than 4
million people”°had forcedly immigrated to other countries because of fear.”’
Intensification of the conflicts between Al-Assad government supporters and the
opponent groups had affected civilians in many different ways such as torture and
executions, enforced disappearances, detention, arbitrary arrests, rape,
abduction.”*®

4.2.The role and scope of IHL violations in the Syrian conflict

The Syrian conflict has been described by at least one expert as one of the most
devastating humanitarian and IHL crises of our time.?’ The Independent
International Commission of Inquiry on the Syrian Arab Republic has confirmed
in its reports grave violations of IHL committed by practically all state and non-
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state forces.”*" Indeed, IHL violations almost seem to be part of the combatants'
rival strategies.

Violations of ITHL have been at the core of the Syrian conflict from the very
beginning — indeed, they can even be said to have been the match that lit the fire.
The conflict originated in peaceful civilian protests against IHL violations by the
al-Assad regime, which responded with further IHL violations by using the Syrian
Armed Forces to lehtally suppress the demonstrators on 18 March 2011 in Daraa,
resulting in five civilians killed and more than 5000 civilians injured.**' This
began a cycle of violence, beginning with defections from the Armed Forces and
the establishment of the FSA, then eventually spiralling out, radicalizing, and
fragmenting to the present situation.

As of January 2015 the death toll had risen above 220,000, with more than 6.5
million civilians displaced.?* International organizations have accused the Syrian
government, ISIL and other opposition forces of severe IHL violations, including
massacres, the use of barrel bombs, the use of chemical weapons, the use of
forced mass starvation as a siege tactic, and the use of rape as a weapon of war. In
addition, tens of thousands of protesters and activists are said to have been
disappeared or imprisoned and tortured. Another report describes the sum total of
IHL violations in the following way:

“attacks on civilians, systematic murder, massacres, execution without due
process, torture, rape, recruiting and using children in hostilities, hostage-taking,
forced displacement of civilians and enforced disappearances. Protection to
hospitals, medical and humanitarian personnel and cultural property was
disregarded in many cases. Furthermore, medical and religious personnel and
Jjournalists were often targeted. Attacks were conducted with the usage of weapon
causing superfluous injury and unnecessary suffering. Aerial bombardment,
contrary to the norms of the law of war, was disproportionate and

s 1243
indiscriminate.

It is difficult to report the detailed current situation in Syria but based on several
reports more than 130 000 Syrians have been killed since the beginning of 2014
and more than 9 million had been roved and exiled out from their home
country,”* while the number of the flow is increasing day by day and it can turn
into a threat a threat to international peace and security.**

As it was stated before Geneva conventions emphasize on the protection of

240 Cft. supra footnote 72.

241 CNN World, 2013.

242 UN Syria Regional Response Plan 2014.

243 COI, 21st Session, 2012; COI, 22nd Session, 2013; COI, 24th Session, 2013; The Daily Star,
2013.

244 Zerrougui,2014.

245 Cft. supra footnote 57.

62



civilian and providing them with proper and necessary protection, health care and
nutrition. While there is a sever lack of access to nutrition and medicine in areas
controlled by rebels, the problem is less sever in governmental controlled area
although even in that area it is expensive.**°

There is also growing evidence that children, one of the most vulnerable
populations, are now experiencing many IHL violations:

Schools have been used as military bases or prisons, which in turn makes them
targets for reprisal attacks. However, under IHL schools categorized as “restricted
military targets”.**” Although in the Geneva Conventions such a restriction has
not been articulated, the consequences of such attacks have nonetheless been
highlighted by IHL. Furthermore, the principle of precaution implies that a school
should not be used as a military based or prison to begin with,”** and so it can be
concluded that both their use and reprisal attacks against them are war crimes.**’

There are reports that the FSA is engaging in child recruitment, while children
who are suspected of being involved with opposition groups have been arrested
by the government. The Geneva Conventions forbids children under the age of 15
years old from taking part in hostilities®” or to be imprisoned or kept as
hostages.?”' On the other hand contrary to Geneva conventions children under the
age of 15 years old can not take part in hostilities”> or to be imprisoned or kept as
hostages™® while children who are suspected of involving in opposition group to
current government have been arrested. The same is true about opposition group,
as for example the Free Syrian Army has been listed as one of the groups who is
recruiting children. *>* Furthermore Geneva conventions and its additional
protocol also demand the party member to facilitate the access to education for
children.”

Another category of civilians which has been classified as the one needed to be
protected are women, while based on published report they have been
experiencing different act of violence Women civilians have also been negatively
effected: it has been reported that all sides of the conflict have used rape as a
weapon. This would constitute a crime against humanity and is prohibited by
THL.>*

246 Sabaneh, 2014.

247 Corn, 2014.

248 Gaggioli, 2014.

249 Zerrougui, 2014(a).
250 Zerrougui, 2014.
251Cfr. supra footnote 75.
252 Zerrougui, 2014.

253 Cft. supra footnote 75.
254 Cft. supra footnote 79.
255 Cft. supra footnote 77.
256CICR, 2014.

63



Several UN inquiries have reported “evidence that rebel forces in Syria have been
guilty of human rights abuses”. However, these inquiries have also said that “the
Syrian government appears to be responsible for the majority of crimes and the
systematic nature of the abuse points to government policy,” and that
responsibility can be traced to “the highest level of government, including the

head of state”.?”’

To all the abovementioned humanitarian violation, the use of chemical weapon
can be added. The use of chemical weapon confirmed the use of chemical weapon
have been confirmed by United Nation Mission to Investigate Allegation.”*®

The use of chemical weapon in Syria has been also condemned but its still unclear
who used it. Consequently the CWC from 1993 to which Syria is a member, by its
Article I prohibits under any circumstances the use of chemical weapon regardless
of the situation and type of conflict.

In 21 August 2013, the use of chemical weapons in Syria caused the death of
thousands of people.””’ The United Nations Mission to Investigate Allegations of
the Use of Chemical Weapons in the Syrian Arab Republic in its report confirmed
the use of chemical weapons,”® later UN Secretary General stresses his view and
reiterates the main conclusion of the UN mission's report and that a war crime has
been committed and that the international community has a moral responsibility
to hold those responsible accountable.*®!

The evidence indicated responsibility "at the highest level of governmment,
including the head of state!’ The inquiry has also previously reported that “it has
evidence that rebel forces in Syria have been guilty of human rights abuses.”
However, the investigators have always said that “the Syrian government appears
to be responsible for the majority of crimes and the systematic nature of the abuse

points to government policy. »262

Moreover Customary international law imposes certain limitations regarding
means and methods of warfare used in an internal armed conflict, as for example
the international community already in the case of Iraq had condemned it when
the government used chemical weapon against its own Kurdish population.
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Besides in Syria militants are fighting with homemade rockets or mortars, use of
which is also not explicitly regulated. In any case, the use of unconventional
weapons doesn’t allow performing humanitarian law violations since common
Article 3, Additional Protocol II and customary rules of the law of war remain
applicable.

4.3.Third countries involvement in Syria conflict

Being familiar with the political geography of Middle East and the changes that
have happened during the last decades on one side and interests and values that
each of the actors in the region might have is essential key to understand the
reasons that put Syria in the current situation. While from one side there is
competition between Iran and turkey to gain the region leadership,”®® from another
side there is also a battle between Shia and Sunni Islamic ideology and mostly
Iran, Shia-dominated government in Iraq and Al-Assad in one side are facing with
Gulf states (Saudi Arabia, Qatar and Kuwait) on the other side.”** In addition to
above mention there exist another battle between the Islamic country and
Zionist.*®> Moreover, since the access to the Mediterranean is of great importance
for Russia, this alongside with many other political reasons make Russia to be
involved in the region and to find its own allies in order to reach its own
interests.”*® In practice, different actors and states, keen to see an outcome to the
Syrian conflict that would suit their own interest, provide support to particular
participants conflict.

As it was mentioned Syria since January 2011 was a scene for civilian protest
which was somehow under the affects of the political evolution of Middle East.
The peaceful protest of people whom were demanding some political and
economical reforms in country after a period of time due to lack of accountability
to society’s demands by government and of curse the involvement of foreign
elements leaded to use of force and violence in this country. Today after four
years time after Syria crisis evidence implied that this crisis gradually has
changed into an internal conflict within the framework and criteria defined in IHL
conventions, resulting in thousands of deaths and vagabonds of millions of Syrian
citizens.

After starting the armed conflict between Syrian governments forces and
opponent groups to government, some of the countries such as Saudi Arabia,
Qatar, turkey alongside with many western countries had quickly expressed their
support for opponent armed groups based in Syria and even recognized the
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national council of oppositions as the legitimate representative of the Syrian
people " It appears that this early recognition is in contradiction with
international law norms.?*® While, Al-Assad government has been benefiting from
Iran and Russia support. For instance Iran has provided assistance in organizing
repressions, monitoring the Internet, purchasing weapons and also shoring up
economy.’” Based on the survey and evidence more than 20 countries are
involved in Syrian civil war.””

According to the given news and received information’s, since the beginning of
unrest in the year 2011 and with intensification of the crisis its turn into an
internal armed conflict, western state specially United State, United Kingdom and
France along side with their allies in the middle east (Arab countries and Turkey)
adopted many different measures in supporting the armed forces against Bashar
Al-Assad government. These measures are including financial, logistical,
information and arms support and also training opponent armed forces. Moreover,
some of the Arabic countries of the region such as Saudi Arabia and Qatar’’’
frankly acknowledged that they armed the opponent armed group against the
Bashar Al-Assad government with different kind of arms.*’?

As it has been stated by the independent international commission of inquiry on
Syrian Arab Republic, “Several non-State actors from States in the region have
participated in the war either through the direct deployment of their forces or by
the provision of logistical and financial support to one side or the other. Their
entry has been facilitated by the porosity of large parts of the Syrian borders. The
increasing engagement of these players has led to a spillover of violence into their
countries of origin. The military intervention of Hizbullah and Iraqi Shia militia
on the side of the Government and the involvement of thousands of extremist
militants in support of the rebels have heightened the pre-existing risks of
instability in neighbouring States. The continuous armed confrontations in
northern Lebanon and the rise of ISIS and its subsequent offensive in Iraq are

- . . o 0273
indicators of the increased regionalization of the crisis.

Arms and financials assistance provided by the aforementioned countries is
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violation of article 2 of United Nation charter’’*

namely “the principle of non-
interference in internal affairs of state and also United Nation General assembly
Declaration 1970 on Principles of International Law concerning Friendly
Relations and Co-operation among States in accordance with the Charter of the

United Nations. "

ICJ by citing the same principles in Nicaragua case stated that United State
government with military training and providing financial aid to rebels group
opponent to Nicaragua governments or even by encouraging, inducing, assisting
them for military activities or guerrilla against Nicaragua government has violated
its international obligation not to intervene in internal affairs of another state and
also non use of force in international relations against other states.”’®

In addition to international responsibility of intervening states because of the
violation of non interference principle and use of force against territorial integrity
and political independence of Syria which is one of the basic rule and Jus Cogens
norms of international law, these states can be held responsible based on article 8
and 16 of the state responsibility act and also article 1 common to Geneva
conventions 1949, because of the measures and actions that violated human rights
law and specifically IHL and have been committed by armed group under their
support.

According to article 8 of the state responsibility article, act of individuals and
private groups inside a country according to the order, or under control and
direction of another state will be attributed to the controlling state. As it have been
seen the extent to which a state practice control over the individuals or private
groups have been under different interpretation, specially in international arena as
it was discussed before about the two different test (effective control, overall
control) that have been used as an interpretation of article 8 of the state
responsibility act by different international tribunals and courts.

What is certain is that in the light of ICJ decision in Nicaragua case in 1986 and
then later in 2007 in Bosnia and Herzegovina genocide case by using effective
control test, all of the activities against human rights law and IHL which have
been done by opponent groups to Bashar Al-Assad or the governments act itself
are not attributable to the supporting and equipping states, because attribution in
each case need confirmation of effective control by each of these state or proofing
the existence of specific order in each of these activities which have been against
human rights law and IHL.

274 “Nothing contained in the present Charter shall authorize the United Nations to intervene in
matters which are essentially within the domestic jurisdiction of any state or shall require the
Members to submit such matters to settlement under the present Charter; but this principle shall
not prejudice the application of enforcement measures under Chapter VIIL.”

275 General assembly resolution A/RES/25/2625, 1970.

276 Cfr. supra footnote 9, para. 146.

67



But as it was stated by ICJ in Nicaragua case, financial, military aid and
equipping and providing arms for these groups or training them and sending
troops for them while there is an internal conflict going on will cause international
responsibility for controlling and supporting state.””’ Specially, in case of Syria
the state who are involved have complete knowledge about the situation and
circumstances that exist in Syria and the inhumanities and violations that is
happening there by both side of conflict which is completely against any human
rights and IHL norms. Yet despite all of these, they are providing them with aid
and assistance and sending them arms and information.

However in the light of overall control test and following the international
criminal tribunal for the former Yugoslavia precedent specially because in Tadic
case the discussion was about violation of IHL in an internal conflict, proofing the
third-party state involvement in this conflict will be much more easier by using
this test.

Moreover, according to article 16 of the state responsibility act article, states that
are providing arms and military equipment for Syria or the opponent group
because of aid and assistance in committing an internationally wrongful act by
one of these actors will be held responsible. As it was also stated by special court
for Sierra Leone in Taylor case: “Anyone who provides arms to the government
forces or to armed opposition groups who is aware of the substantial likelihood
that they would be used to commit international crimes may themselves be guilty
of aiding and abetting those crimes.”*"®

Based to this article, state that is aiding or assisting another state for committing
an internationally wrongful act will be internationally responsible:

“If that state with knowledge of the circumstances of an internationally wrongful
act do so;

In case that the act would be internationally wrongful act if it was committed by
the state who provided the aid itself.”

International law commission in its commentary stated that state that is providing
financial aid for another state to use them for violation of human rights law and
IHL will cause its own international responsibility. United Nation General
Assembly frequently demanded its member state to avoid providing arms and
other source of military assistance to state, which are serious violators of human
rights law and THL.?”

Providing aid and assistance for violation of IHL, in practice happen by providing
arms equipment. Up to the level that the use of certain arm product is not

277 Ibidem, Paras. 93, 146.
278 SCSL,Prosecutorv.Taylor, 2013,para.427.
279 Cft. supra footnote 112, para. 9.
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forbidden the state that provided that specific arm will not be held responsible for
the violation of THL that has happened by using of these weapons and committed
by the recipient state or groups. But in any case, merely the awareness and
knowledge of the providing state about the fact that recipient state or groups by
using these weapons continuously are violating IHL, they should stop transferring
and providing these weapons to the recipient even if these weapons can be use in
a peaceful means.

Authenticity, since the time that providing state realized that the recipient state is
using these weapons for violation of IHL, it is Chrystal clear that the subsequent
aid and assistance is for facilitating the commitment of these wrongful acts and
violations. Therefore, that state that with the knowledge of continues violation of
IHL by recipient state or groups is still providing them with military aid and arm
equipment is violating its own obligation to respect and follow IHL and also
article 16 of state responsibility act.”®® Hence, bearing in mind all of these norms
and then the fact that all of the states that are involved in Syrian conflict today are
completely aware of the war crimes that is happening in Syria such as murder,
kidnapping, execution without proper investigation and by a competent court,
torture and use of different type of arms on civilians that have been reported by
the Reports of the Independent International Commission of Inquiry on the Syria
Arab Republic of the United Nation®®' and also international medias and presses
and yet still they are providing them with financial aid and military assistance to
the parties of the conflict, base on the article 16 of the state responsibility article
the grounds for holding them responsible because of aiding and assisting for
violation of IHL in Syria will be prepared.

In addition to above mention, it can be indicated that third-party states that are
providing financial, military and training aid to one of the parties to an internal
conflict such as the one in Syria because of violation the customary law
“obligation to guarantee respect for IHL norms” stated in common article 1 to
Geneva conventions can be held also responsible for that:

As it was stated previously based on this customary rule third-party state are not
only responsible to act individually or collectively when parties to an armed
conflict are violating IHL norms, specially if they can they have to react to these
violators in a way to affect them and make them stop these violations,” besides
they have negative pledge and commitment not to encouraging or inducing, in any
way the parties to a conflict to violate IHL or adopting measures to aid or assist
them in violation of these norms as it was stated by ICJ in Nicaragua case.”** For

280 Sassoli, 2002, p-p. 412- 413.
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instance we can refer to the ban on transferring and providing arms and military
equipment for one of the parties to an armed conflict while it is clear that it will
be used for violation of IHL in that conflict.***

Hence, states that are sending arms and military equipment to one of the parties
involved in Syrian conflict with the knowledge to the continues violation of IHL
by these parties are still continuing to provide them with aid and assistance have
violated their commitment and obligation to guarantee respect for IHL norms.

4.3.1 Applying compliance tests
The picture that emerges if we apply the ECT and OCT looks like the following:

The Syrian and Iranian governments fail the ECT, both internally in terms of state
responsibility, i.e., the Syrian government because of the complete dependency of
its Armed Forces and affiliate militias, and externally in terms of third-party state
responsibility, i.e., the Iranian government because of the complete dependency of
its Revolutionary Guard and Basiji units operating inside Syria and because of the
strong relative dependency of Hezbollah. Indeed, the failure of the ECT for Iran is
so bad, in that the Syrian government itself is in a position of strong relative
dependency upon the Islamic Republic as per White's remark from above, that as
time goes forward and the conflict deepens, Iran's responsibility will be immense.

The many other governments involved, i.e., the Western and Arab states, and the
Russian Federation, for the most part fail the ECT, if only somewhat, due to the
weak relative dependency of the SNC/SRCC and Kurdish groups vis-a-vis the
Western and Arab states, and the weak to moderate relative dependency of the
Syrian government upon the Russian government. What is obviously clear is that
arms and financial assistance provided by the aforementioned countries and many
others must be contributing to the violation of IHL inside Syria.

However, in terms of the OCT, the assessment remains open. It is clear there is
much organizing, coordinating, planning, directing, and/or supporting going on by
third-party states in the Syrian conflict, but it is hard to determine the depth to
which the SNC/SRCC's existence and strategy hinges upon the Western and Arab
states, and likewise the extent to which the Syrian government's existence and
strategy hinges upon Russia and especially Iran.

4.3.2. Response of the international community

There are gross violations of several other aspects of international law going on in
Syria at the moment:

284 Ibidem, Para.120.
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Article 2 of the UNC, namely, “the principle of non-interference in internal

. 285
affairs of a state’;

Non-interference and refraining from the use of force against the territorial
integrity and political independence of a state as jus cogens norms of international
law;

UNGA Declaration 1970 on “Principles of International Law Concerning
Friendly Relations and Co-operation Among States in Accordance with the

Charter of the United Nations”;*%

Articles 8 and 16 of RSA;
Common Article 1 of Geneva Conventions.

What is disturbing is that, rather than seek to enforce Iran and Iraq's obligations
under international law, several Arab and Western states have responded by
increasing aid and assistance to the Syrian opposition — which itself, as explained
above, has been implicated in IHL violations.

With the exception of the drive to end the use of chemical weapons, there has not
been any well-defined response by the international community to the
humanitarian and THL disaster happening inside Syria — this despite the fact that
Common Article 3 makes it incumbent upon all states to “apply certain rules in
the case of conflict, not of an international character...”*®’

With respect to chemical weapons, a UN fact-finding mission was requested by
member-states to investigate 16 alleged incidents of chemical weapons attacks by
the Syrian government. The United Nations Mission to Investigate Allegations of
the Use of Chemical Weapons in the Syrian Arab Republic was established:

Seven alleged incidents were investigated.

Nine alleged incidents were dropped for lack of “sufficient or credible
information”.

In four cases, the UN inspectors confirmed use of sarin gas.

However, the investigators' reports did not attribute any responsibility to any party
of using chemical weapons.”*® Many countries, including the United States, and
many international organizations, including and the European Union, nonetheless
accused the Syrian government of conducting these confirmed and other chemical
attacks. A significant international outcry following chemical attacks in Ghouta in

285 “Nothing contained in the present Charter shall authorize the United Nations to intervene in
matters which are essentially within the domestic jurisdiction of any state or shall require the
Members to submit such matters to settlement under the present Charter; but this principle shall
not prejudice the application of enforcement measures under Chapter VIIL.”
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2013 led to an international agreement that resulted in the destruction of Syria's
chemical weapons.

Perhaps the issue of chemical weapons use was capable of being handled by the
international community precisely because responsibility lied overwhelmingly (or
was perceived to lie overwhelmingly) with the Syrian government and not with
the many third-party states that have been involving themselves in the civil war.

5. Conclusion

As it was investigated and explained at the international level, there are rules for
regulating the conduct of third-party countries when they are involved in an
infernal conflict of another state. Nevertheless, the existing instruments are not
strong enough to regulate the third party state behaviour and mostly their
application are left at the hand of the state to act with good intention, and there is
a need for mechanism to control and influence the third-party state behaviour in a
more accurate way.

In any case, the rising supports and assistance of countries for military and
paramilitary groups opponent to states and even terrorist groups in an internal
armed conflict of another state will cause lengthening the scope of these conflicts
and consequently continuation of the conflict.

Moreover, the occurrence of these conflicts is a serious threat to international
peace and security. Therefore, surely it is needed to define criteria for attribution
that has a lower threshold to be able to easily held the third-party state responsible
for their interventions and violation of IHL that has been committed by the
recipients by refer to this test.

Third-party states’ responsibility is derived from one of the general norms of
established international law: responsibility arising from involvement by a third-
party state in an internal conflict of another state. Such involvement can take the
form of aid and assistance to combatants or direction and control of the
combatants. Since the norms of international law were instituted only somewhat
recently (after the Second World War), there is not yet a lot of precedent in
international law for third-party states’ responsibility.

It is certainly possible to implement third-party state responsibility. We have
reviewed a wide range of established laws and judicial precedence, as well as
three possible compliance tests (the SCT, ECT and OCT), all of which have been
used, can be used again, and certainly will be used again, with increasing
precision. Yet, it is also quite clear that what exists is insufficient, since the
travesties in Syria are happening right now, fuelled by third-party states, and there
has been effectively nothing to stop them so far. Thus, the real story is not the
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possibility of implementing third-party state responsibility, but instead, in the
words of Judge Rosalyn Higgins, it is “the [current] fragmentation of international
law”, and hence, the increasing disregard for it entirely.”*” The existing body of
law and methods of enforcement are not up to the task to make the norms of IHL
truly universally respected, or at least universally obeyed.

OCT by defining a lower threshold for attribution of the acts of armed and rebel
groups involved in an internal conflict to the controlling and supporter state
provide us with a wider range of possibility to guarantee more support for
civilians and victims of armed conflict and later better and easier prosecution of
those who has committed these acts will be fulfilled only by using the OCT.

On the other hand, using the OCT and a simpler affirmation of third-party state
involvement in the conflict will change the statute of an internal armed conflict to
an international one, and therefor the IHL that will be applicable is the IHL for an
international conflict which has better and complete guarantee and support
comparing to IHL for internal conflict.

It i1s important to mention this point that unlike international law commission
opinion using the OCT is not limited to ICTY which has the duty to determine
individuals’ criminal responsibility and evolving IHL norms to internal conflicts,
rather this test have been used also by other international tribunals and courts.

In any case if the OCT should not be or can not be used in all the situations and
cases, it is better in cases which there is a gross and serious violation of ITHL
which its basic aim is to provide human beings with more support use the OCT
for attribution of the committed acts to controlling state and in other situations
and circumstances use the effective control test.

Although this author has stated her preference for the OCT as an evaluative
mechanism, the truth is she sees it only as a temporary measure in the long run.
On the one hand, this author believes that by sufficiently lowering the threshold
for responsibility — not to the point of meaninglessness, but certainly lower than
the high burden of proof of SCT and ECT - then states will be more inclined to
obey their IHL obligations. Furthermore, our first priority should be defending
citizens, so if OCT, even if it is imperfect, can accomplish this in the short-term,
then this author feels the argument for its use is quite strong indeed. On the other
hand, without robust enforcement methods, it does not matter how much we
adjust the threshold. Furthermore, enforcement is difficult to achieve in the
present international order, for two reasons. First, because the international
community remains very divided. Second, and more importantly, because the
entire project of THL itself is still too open to interpretation and debate: the final

289Higgins, 2007, 4.
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conclusion that can be drawn from all of the discussions and explorations in this
thesis paper is that it is very doubtful whether an abstract and normative
framework for third-party state responsibility is really useful in every specific
case. After all, there are different levels of enabling, facilitating, and even
committing an internationally wrongful act, by a state or a non-state actor or
group, much less a third-party state.

Nevertheless, we must not relax; we must try to develop better criteria and
mechanisms. Internal conflicts are a serious threat to international peace, security
and well-being. It is only a matter of time before the OCT and its derived punitive
actions will be proven to be insufficient to prevent them, and there will be many
more Syria until then.
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