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" INTRODUCTION AND GENARAL OVERVIEW

“The migrant worker is not a product of the twentieth century. Women and men have
been leaving their homelands in search of work elsewhere ever since payment in return
for labour was introduced. The difference today is that there are far more migrant
workers than in any period of human history. Millions of people now earning their living
— or looking for paid employment — came as strangers to the states where they reside.

There is no continent, no region of the world, which does not have its contingent of
i

migrant workers.”
“L1. A Jordanian Case

“I came to Jordan in 1980 as one of the first Filipinos. I arrived by plane. One of my
friends had been working there and had promised to find me a well-paid job. I needed the
| ."':'money. My husband had been killed in the civil unrest that same year. Many people died
::-Z..:'_'then. I was left alone with my two little children who were only three and five years old. 1
gave them into the care of my mother-in-law and decided to go abroad to earn enough
o é"fri'tmey to support them. There were no jobs in the Philippines that would have enabled me
to support my family. I went to an agency in Manila and asked to go to Italy. But instead I
: was given a visa to Jordan. The agency only paid for a tourist visa but not the flight. They

promised me a salary of USD 200 per month but then it turned out to be only USD 100.

" The following five years I spent working for different Jordanian families in their big
houses in Amman. They did not treat me well. They often scolded me and calied me
. - names. They were very rude with me and had no respect. The first family I worked for did
.: not pay the agency the required price for me so I had to leave them after two months and
"'.’"I'efurn to my friend. The second family was the worst. They were often inviting friends at
night. T had to stay awake and serve them tea, empty full ashtrays and cook until late and
éverybody had gone home. During the days I had to cook for the whole family, clean the
o house, wash the clothes, iron, serve the meals and do the dishes. The house was very big
. and T was the only maid. T was busy from the waking of the first family member in the
' '-__éérly momning until their going to bed at night. Every Friday I had half a day off.? After

_:-':-Qfeparing the breakfast 1 was allowed to leave the house but had to be back for dinner. I

! UNHCHR Fact Sheet No. 24, 2001, p. 2.




) E%
" lived in the same house with them in a tiny room. 1 was not allowed to eat at the table. My %
i 'émployer told me that I would dirty the furniture so I had to take my meals standing at the
" '_'i-".kitchen sink. However, the family did not pay my salary. Every time T was asking them for

o it they told me to be patient. I needed the money for my babies at home so I left without

being paid and looked for another family.

I then worked for several other families for periods ranging from a few months to years.

None of them was willing to ‘make my papers’, which would have meant to extend my

visa and get me a work and residence permit from the ministry to make my stay in Jordan

o . legal. They even kept my passport so I would not run away. When I came I did not know
- anything about the regulations for migrant workers and the procedures for extending my
visa. I did not know it was possible at all and where to turn to for help. I was kept in the
house all the time. I knew that when one of us was caught without a valid residence permit

or a visa she would have to pay one Jordanian Dinar’ per day she exceeded it. Nowadays,

women who are caught without a residence and work permit need a guarantor. Otherwise

they are put into prison and sent home later. Fortunately I was never caught and taken to

* prison though I was very much afraid of it. 5

Another problem was the contract. None of the families I worked for in those five years
gave me a contract because that would have meant to make me an official worker with a
valid permit and I could have asked for my salary. I never had any insurance either. Most

of us still do not have one. Sometimes when one of us dies we collect money to send her

body home to let her family bury her because she cannot be buried here. It is too expensive

for us to pay for the insurance privately if our employer does not take care of it. I was
never beaten by any of my employers but I know some girls* and women who were beaten,

. sexually harassed by their employers and even raped.” I think I was very lucky.

One of my friends is in jail for stealing from her employer. And sometimes the Jordanian

police catch the illegal and legal immigrants and put them into jail. One of my friends was

- *Meira is a Catholic Christian. She would like to be able to go to church on Sundays instead of having half

: Friday off.

s > This translates into USD 1.50 which is a substantial amount of money for someone who earns only 1003 per

inonth and sends most of it home.

Y She said she knew some girls who were raped personally.

.~ That this is not just a rumour show recent cases before the High Court of Jordan. See Women Working in E
J:(_)rqaﬂ, Paper of the Ministry of Interior, Jordan, Presented at the International Workshop on Best Practices |-

- Related to Migrant Workers, Amman 20.-22.2.2001.




among' such a group in 1998. She had no possibility to contact her employer to tell her

i what had happened She had a valid residence permit but the police did not care. This is

ery humlhatmg

In 1:9.8'6. I got a job as a cleaner with a foreign institute in Amman®. T now earn 250
Jordaman Dinar’ every month, which is a lot more than most others and the foreigners treat
_:_: __:rne well. I got a real contract and a health, accident and social insurance. I can even go on
':holldays I share flat with Filipino friends. I can send USD 150 home to my children every
:'-month They are now 27 and 28 years old. I did not see them grow up because I only go

- 3"_5_:home every 5 years or so. My mother-in-law has died meanwhile.

I .h.év.e learned how to extend my residence and work permit every year on my own. If is
:.-.f-_.-"di.fficult and gets more expensive every year. We Filipinos have to pay more than others:
:_' 309 Jordanian Dinar for the annual working permit. We also need a paper from the
;..-: 'I'ni.nistry of health to get the permit, which costs 10 Dinar. After having a work permit we
get a residence permit for 15 Dinar. It is not easy to understand the procedures because all
the papers are in Arabic and I only speak English. They also make us wait for long. First
til'éy take care of the Jordanian customers and then of us. But this year something
'ekceptional happened. I was waiting at the ministry of labour for a long time when an
"'__"'.'c')'fﬁcer came in. He saw me and then shouted at the clerk in charge: “Why don’t you take
:_ this.woman’s papers. She has been waiting for one hour.” This was a good man. It had

"~ Tiever happened before.

o What T wish for is that the Jordanian families treat their maids better, like human beings
~-and that the salaries should be higher. 1 also wish that we do not have to pay so much for
our residence permit every year and that the police and the authorities are nicer to us. 1

- definitely want to go home in a few years and live in the Philippines.”®

- 1.2. General Qverview

_f.2.] . The Phenomenon of Labour Migration of Women

Mira requested that the name of the institute remains anonymous.
_ 250 Dinars translates into USD 400.
® The real name of Mira is known to the author.
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- lobal exchange of labour is one the main characteristics of the twentieth century. Female

hn'grant workers from Asia constitute the fastest growing group of migrant workers in the

. orld Mlgrauon to seck employment is generally seen as an opportunity to improve the

_1v1ng standard and contribute to the well- being of the family. However, there are often
_‘__‘hardshlps and obstacles along the way”.'® Discrimination, exploitation and the violation
of ."Iz:he migrant workers’ rights are widespread. Migrant workers are often negatively
-_._ijé’rééived by the governments and the population of the host countries. The increase of
: ':' ﬁﬁgfﬁtion and migrant women in particular has also led to a higher number of destinations
. where abuse and exploitation occur. This and the denial of their rights has made the issue a
__ growmg ‘concern for governments, both in sending and receiving countries, and for the

. Um_ted Nations."!

Are human rights only citizen’s rights? Unfortunately, this seems to be a common
:::'I'j:é:rbeption by states on the legal dimension of human rights and sad reality when it comes
to female migrant workers. Because of their double margenalisation as women and as
.'-."r'r'.ﬁ:gfants, female migrant workers may easily find themselves in situations where they are
E:\'}ﬁl.'ne':rable: to violence and abuse on gender segregated labour markets.'> Domestic labour
1s (_Sne of the primary forms of employment for migrant women. Approximately 1.5 million
;.:_.:'_'ASian women are working abroad either legally or illegally.”” Women account for more
than 60% of all legal migrants from the Philippines and for 85% of migrants leaving Sri
_f'I:;.a'n.ka. The overwhelming majority of them are migrating to work as domestic workers.'
Women working in households constitute one of the weakest groups among migrant

- workers.

._9 Raghavan, Ch.: Asian Migrant Workers Require Protection, at TWN Third World Network, Third World

- Resurgence, No.67, March 1996, hitp://www.twnside.org.sg/title/ilo1-cn.htm, 28.2.2002, p. 1.

_ 1 Perriichoud, R.: Human Ri ghts of Migrant Workers-Draft Paper for the International

. Workshop on Best Practices Related to Migrant Workers; Santiago de Chile, 6/2000, www.iom.int, 5.4.2002,

pa
B See OHCHR, Fact Sheet No. 24, The Rights of Migrant Workers, 2001 and CHR, E/CN.4/2002/94,
++15.2.2002, Report of the Special Rapporteur on Migrant Workers, 2002. CHR, E/CN.4/1998/74, 26.12.1997,
Measures to Improve the Situation and Ensure the Human Rights and Dignity of All Migrant Workers:

- Jordan, Fifty-fourth Session, 1997. CHR, Resolution 2002/58, 25.4.2002, Violence against Women Migrant
.- Workers, Fifty-fifth Meeting, 2002. CHR, Resolution 2002/62, 25.4.2002, Human Rights of Migrants, Fifty-
__:-__flfth Meeting 2002. CHR, E/CN.4/2000/76, 9.12.1999, Report of the Secretary-General on Violence against
.. Women Migrant Workers, Fifty-sixth Session, 1999. CHR, E/CN.4/2000/82, 6.1.2000, Report of the Special
v Rapporteur on Migrants on the Human Rights of Migrants, Fifty-sixth Session, 2000.

.} Raghavan, Ch., supra note 9, p- 2. See also Coomaraswamy, R., Kois, L.: Violence Against Migrant

" Women; In Askin, K., Koeni g. D. (eds.), Women and International Huran Rights Law, Transnational
'_'-_Pubhshers Inc., New York, 1999, Vol. I, p. 177.

5 5 Coornaraswamy, R., Kois, L., supra note 13, p. 178.




he story of Mira illustrates the nature of the problems experienced by women migrant
"orkers in Jordanian households. However, the lack of protection for them is abundant
t_hroughout the whole world and one could hardly find any country without its share of
rmgrants Legal protection is a privilege not frequently extended to those women. It is
never én easy choice to leave one’s home country and look for employment abroad. Many
ofthe girls and women are left with no choice as the catastrophic economic and social
féitﬁéﬁon in their country forces them to look for employment abroad. According to the

Intematlonal Labour Organisation countries of the Middle East are the foremost receiving

countnes of Asian migrant workers, among them Jordan.!* Miserable working and living

lgcondltlons are especially blatant. Cases of maltreatment and abuse that have been reported

0rId—w1de include confiscation of passports, withholding of wages, deprivation of food
";_:-_'and malnounshment lack of access to medical and health services, the interception of
::.: '_l_eﬁters from home, physical and sexual violence.'® These forms of abuse occur throughout

f'._f"tﬁé_'cajuntries of the European Union, Africa, North-America and the Middle East.

; ’.I‘ih_é-;-"'regional preference of the domestic workers from the Philippines and Sri Lanka,
: wh1ch constitute the vast majority of the maids in Jordan'’, is clearly Europe and America,
'If__'_.'.I;I_(:')Wever, their placement does not always depend on their wishes but on their socio-
_: :-:'éc_'_briomic condition, education and status. The poorer they are the more likely they are to
:_ ll‘r:ﬁ'g'rate to an Asian country. The personal experience of people the emigrants know plays
a role in the selection process, too. '® Over 97% of all domestic migrant workers in Jordan

are from Sti Lanka and the Philippines.’

:;“_ Idem. p. 179 and Raghavan, Ch., supra note 9, p. 3.
I: Kawar, M.: The Role of ILO in the Protection of Immigrant Female Workers, International Labour
_Orgamsatlcm, Geneva, 2001, http://www.arabwomenconnect.org/english/western_asta/migrant.htmi,

'4 3.2002, p. 1.
o Coomaraswamy, R., Kois, L., supra note 12, p. 178. She reports these incidents for European and Asian

" ‘countries. See also Migrant Workers in Jordan “A Concept Paper on the Situation of Female Domestic
“Migrant Workers in Jordan”, UNIFEM Western Asia Regional Office, Amman, 8/2000, pp. 3-5, Ministry of
Interior of Jordan, supra note 5, pp. 5-6. Khan, A.S.: Status of Female Migrant Workers in Jordan, Role and
Activities of the Sri Lanka Embassy, Paper for the International Workshop on Best Practices Related to
Migrant Workers, Amman 20.-22.2.2001,
hitp://www.freedomhouse.org/research/freeworld/2000/countryratings/jordan2.htm, 5.4.2002. These
_ '%ubhcatmns focus on Jordan only.
- Tarawneh, M.: The Role of the Department of Family Protection towards Foreign Female Workers in
. _:Jordan Paper by the Family Protection Unit of the Jordanian Government Presented at Workshop on Women
v Mlgrant Workers in Jordan: Status Issues and Actions, Amman 20.-22.2.2001, p. 5.
_ Gumng, G.: Patterns in Foreign Employment and Vulnerability of Migrant Workers, Nepal Institute of
]EDeveIopment Studies, Katmandu, 2000, pp. 9-10.
- Owen, R.: Migrant Workers in the Gulf, Cambridge University Press, 1986, p.3. He finds a similar number
'for'the Gulf States. The figures for Jordan are taken from the Jordanian Ministry of Interior, supra note 3.




Th préc’ess of migration to Jordan starts with the recruitment of the potential maids and
ousé workers in the Philippines and Sri Lanka. There are various reasons for the decision
tor "grate Despite the harsh working conditions J ordan®® and the Gulf States are attractive
f-fo heir high salaries which could be up to 10 times more than at home. 1 Tt is generally
_kﬁbwledgcd that there is a complex set of socio-economic factors that lead up to
rrii'gr'.a.tzion In the case of the migrant domestic workers from the Philippines and Sri Lanka
":f_' ‘their. governments put a high emphasis on policies furthering the export of labour. In the

:':_.Phlhppmcs this is intended to reduce problems due to payment deficits, structural

- adjustment programmes and unemployment and to provide an essential “cash revenue for

he1r countnes”23 Considering the bad economic situation in the Philippines and Sri Lanka

t-1s"understandable that the women stay on even though they are treated badly. The strong
_---_Wlsh to migrate on one side is opposed by the complaints of returning migrants on the
_other 2 Most of the domestic workers find Jordan a relatively good place to work.” Still

":the women suffer from a lack of protection.

Jordan is a unique example as it serves both as a receiving and sending country for
m1grants26 Whereas most countries in the world constitute either a country that sends
mlgrant workers abroad and pursues an active migration policy of its citizens” or simply
-Eféé_éiVes migrants workers™, Jordan does not only receive great numbers of migrant
'.'\_wv.'orl.(ers but also sends them. Most of the Jordanian migrant workers are employed in the
' -._::'ﬁ.t:i:ghbouxing Gulf States. The Jordanian delegation to the Committee on the Convention of
AllFonns of Racial Discrimination (hereafter called the CEDAW Committee) explained
:fh};it:_%‘the Jordanian authorities allowed into the country whatever labour was required, from
forelgn household staff — whose ethnic and religious characteristics were fully respected —
'_"to qﬁahfled professmnals from ... Germany and Canada”. At the same time “Jordan
_-":;ekpoﬁed highly qualified labour, particularly doctors, to many countries around the

i world ”29

'f‘;'m Owen, R supra note 19, p. 10.

Ic_l be Sri Lanka the Ph1l1pp1nes Nepal and Indonesia.
ThlS is he case for most Western countries, like Germany, Italy, Canada and the US.




122 szmg and Working Conditions of Female Migrant Domestic Workers in Jordan

mong all ‘Arab states Jordan can pride itself with being cited as having the best human

ghté -:ré:Ctird but there is still a great need for improvement. Article 16 of the Jordanian

._N..'el:t'i:ij"r.l_a':l'.Charter30 emphasises the Jordanian commitment to the protection of human rights

an '::'a_d:ﬁé'rence to the principles and rights of the Universal Declaration of Human Rights

f;(here_éfter called UDHR). Additionally, the Charter seeks to ensure transparency and
-a'éé'éjﬁ'ﬁtabi'lity within the state by allowing national and international human rights groups
E-_éo nvestzgate allegations of human rights violations. They may publish their findings even

heyare critical of the government. In March 2000 the National Committee for Human

nghtswas established by the Jordanian government and earlier in the 1990s a Jordanian
s_cctii:_c:)'ﬁ':dfz' the Arab Organisation for Human Rights and Amnesty International was

opened.”".

Thereare around 3500 officially registered Filipino and 1200 Sri Lakan maids in Jordan.32
_.'i.;.”f_':egzi'c:ﬁﬁstitute the majority of non-Arab migrant workers in the country. Surveys and
mtetvwws with female Asian maids in Jordan carried out recently™ revealed a number of
| problemswzth regard to the working conditions and the legal status of domestic workers in
Jordan That the situation in Jordan is not free of problems is shown by the number of

runaway maids from Sri Lanka and the Philippines who are received by their embassies.

Bié-tb_iﬁééﬁ:four and six girls and women daily run away from the homes of their employers
égﬁd-f'é's;k_;for protection and help from their respective embassies.’ Some just want to go

""h'oi:n'é:.f :Oth'ers would like to change their employer.

Thereare several actors involved in the migration process and the stay of the Asian maids
in-. ordan Firstly, there are the agents who play a main role in the recruitment and

: placementof the women into families in Jordan. They are active in Jordan as well as in the

;z-'cE_RDIC/SR.'lzss, Summary Records: Jordan, CERD Committee, 14/12/98, Art. 39, 40.
.- HKJ National Charter, King Abdullah Library Online,
http_:‘f/www.lcin'gabduliah.jolabout%SFjordan/human%SFrights.htmi.
E/C.12/ 1/Add.46. Concluding Observations, CESCR Committee, on the Second Periodic Report of Jordan,
000 and CCPR/C/79/Add.35; A/49/40, Concluding Observations of the CCPR Committee, 10/08/94,
=~ T.'Commjtwés mention these as positive developments.

: arawneh; M. supra note 17, p- 5. The number is quite significant given the size of the Jordanian

opulation; which is only around 4 million.

INIE M.Cohce’pt Paper, supra note 16. Interviews done by the author.
Khan, A: S., supra note 16, p. 3,




hom =c‘oun€fi.e"sl."c',f't'he women. Most of the agencies in Jordan are not legai.35 Secondly,

;'.'_h.é:.'éihployers of Asian maids who are responsible for the well-being of the

men smce ‘the domestic workers spend most of their time with the employers and are

ofte..:'. in _-:dependent position. The employer is in charge of the registration of the migrant
worker;: the'obtamlng of the work and residence permit and the general working and living

o 'condmons They have to make sure that the contract is signed and that its provisions are

.' 'fulfllied Thlrdly, the Jordanian authorities have to guarantee that the nghts of employers

tabhshed support and counselling programs for maids working in Jordan.

‘The: _mlserable general working conditions that many domestic migrant workers have to

dure are also certainly owed to the apparent lack of good will and intentions by their

_'_:.employers They withhold salaries or reduce them.*® The women do not sleep enough and
do 'ot get enough food. The situation is worse in cases where the domestic helper has no

work-or. remdence permit. It is easy then to withhold wages and thus financially exploit her.

Sometlmes the domestic helper is kept in slave like conditions. The number of women who
have no contract is not specified by the surveys that have been conducted so far, but based
I_ .. _oh known data it is believed to be considerable.”’ Furthermore, the domestic worker is not
informed about her rights.*® Unfortunately, statistics show that despite the fact that women
héye_ eo_ntracts employers do not stick to the conditions. Wages are not paid or commission
: for the agency for placing the domestic helper into the family are deducted from the
y The salary is low compared to Jordanian workers. Regulations about minimum
Wages do not exist in Jordan. There is only a recommendation by the Jordanian Labour

M 1stry, whlch sets the monthly minimum wage at 80 Jordanian Dinar.* % Most of the

s S_ee Ch. II 1 this paper.

33 UNIFEM Concept Paper, supra note 16, pp. 4-6 and 10-11.

i __Kawar M., supra note , p. 2.

+ CHR; E/CN 4/2002/94, 15.2.2002, Report of the Special Rapporteur on Migrant Workers, This is

! scribed as a common phenomenon of the situation of migrant workers all over the world. See also

' -Department of State of the Government of the United States of America: Country Reports on Human Rights
Practices for 2000, Vol. I1, Jordan, Submitted to the Committee on Foreign Relations, U.S. Senate and the
Comrmttee on International Relations, U.S. House of Representatives, September 2001, pp. 1950-68.

iis. phght is also shared with female domestic migrant workers all over the world as the reports of the

: _Spcc1a1 Rapporteur show. For Jordan see UNIFEM Concept Paper, supra note 16, p. 10-11.
: LRI




male domestic migrant workers are below this limit. More than 93% of them carn less

ﬁdo_ws_*é’fé_:'i frequent. Annual holidays are a luxury for most of them.** In cases of illness

'1iving conditions covers mainly the issues of housing, food and clothing. Most of

'_ " n stay in the houses or apartments of their employers. Many of those lack proper

244
‘Abu T thlych M., Qawwas, F.: A Comparative Study of Women Rights in Arab Labour Legislation,
Centre for Democracy and Workers’ Rights in Palestme Ramallah, March 1997, http //www cdwr.org,




workers are detained at home and have no possibility of leaving the house of the

.mplqyér'.-?e'ven if they have a few hours off. This gravely restricts their mobility and

é-e_-dor'ﬁf'df_ movement within Jordan. In cases where the employer withholds the passport

Wdfhcn or does not register them it is impossible for them to leave the house out of

f__.l'j:éiﬁg caught, imprisoned, fined and repatriated. As indicated above women without

dence status do not enjoy very much legal protection. Employers can easily get rid of

th_eﬁi:{_ﬁy-i)ﬁtting them out on the street and denouncing® them to the authorities. As a

sult, if there are any problems the women do not know where to go. They cannot turn to

h'd_ﬁﬂes for help and usually end up at their embassies or in worse cases at the

agency','-:':\i?hiéh punishes them and sends them back to the employer. In cases where legally

emy oyed domestic workers have sued their employer for misconduct of any kind the
pnn01ple :'d:f equality before the law as laid down in the Jordanian Constitution is rarely

. 7Most employers walk away free, as the maids cannot prove what has happened to

f_oun_d_"'."guilty of raping the family maid and was duly convicted. An extra judicial
arrangement led to the marriage of the two and the suspension of the prison sentence.*
Thi

can: be viewed as a positive outcome compared to the cases where the domestic

WO.:l‘.l__(&.’}_I:'.S_"COllld not produce sufficient evidence to prove the rape or where they remained

__i_e._nt:_ﬁ'about it. Vice versa, domestic workers have less than good chances once a case is

":-_-filé:d.against them by their employers.”

nally, tﬁé treatment by their employers, if not violent, might have degrading dimensions.

It:_:is‘_';si_l.relly' unbearable if their wages are not paid but abusive remarks and harsh treatment

dto the difficulties of the situation. All this indicates that the domestic helpers are at the

ottom of the occupational hierarchy”'. There are some cases where domestic workers

suffernotonly from verbal abuses, but also from physical and psychological attacks by

"46._ Tarawneh, M., supra note 17, p. 5.

.- There are cases where employers denounced their domestic helper to the police claiming she had stolen
.-money or jewellery. Given the disadvantaged status before court the women were invariably convicted and
: f_?nt _h'qmg-;_'_séz;'UNlFEM Concept Paper, supra note 16, pp. 12-14.

: HK.T Constitution, Ch. I1, Art. 6, It affirms equality before the law for all Jordanian citizens without

- diserimination on the grounds of religion, race or language. Tt does not mention sex or nationality.
Interview with Mrs. Shatha M. Amin, Project Co-ordinator, Women Migrant Workers Project, UNIFEM,
Amitan, 22.4,2002,

-arawneh, M supra note 17. p. 7. The extra-judicial arrangement may seem sirange to Europeans but for

Is mjc-'sm_:iety-_it is not uncommon to make a ‘relationship’ official by marriage, even it has started with a

UNIFEM Concept Paper, supra note 16, p. 14. See also Tarawneh, M., supra note 17, pp. 7-8.
Kawar, I s supra note 15, p. 2.
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'ead to sexual assaults.”® While it seems sad to hear this it is on the other hand

protectlon under human rights law. Nor are there any special international instruments
med . at the protection of this particular group. This thesis intends to compare
-E_mtematmnal human rights standards as laid down in the normative international documents
and state practlce of Jordan in protecting the human rights of female migrant domestic
or ers. .Thc paper departs from the fact that female migrant domestic workers as a group

suffer;sf_rom-a.-lack of protection of their human rights. Are their needs for protection

- suffi _i'é:_n't_ly_"_é'o'vered by international human rights law? What kind of protection does it
pr vide m"_"t:efhjs of fair and decent working conditions? Is there a need for new

'atzonal protechon mechanisms of their human rights? What legal measures have to

be "aken' by "the Jordaman government to bring their legislation into conformity with

_ There are no court ﬁles avaﬂabie Some cases are documented by the T ordaman Family Protectmn Unit,

i m’Srl_ Lankan maids who got pregnant from her non-Jordanian boy friends and killed her new born
en it the bathroom of the employers out of fear to be discovered and being sent home. These incidents
n_2001 See Tarawneh, M., supra note 17, pp. 9-10.

woeh, M supm note 17, p. 8. He assumes that one of the main reasons for sexua] abuse of ASlan

Sri Eankan maids in Jordan. Under the categones of “devirginising, robbery and devirginising,
dlshonurmg, adultery, indecent actions” there are 41 cases, which were reported to the police. The number
c ted to b_e_ above that considering that most viclations are not reported to the police.
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.trééty provisions? Those questions will be answered in the course of this

re--a_"'mi.l'nber of relevant international human rights documents that address the

fmlgrant workers and contain certain clauses relevant especially for domestic

Asthe thesis follows the path of the human rights approach these documents have

b anaf-y_séd-.in terms of their protection of the human rights of the migrant workers in

: 54 Th‘éy'consist of legally binding instruments of the United Nations that have been
" __..':"-.Jc:')rdan and of international customary law. Formally binding instruments
'1'St-._--f():i'érﬁbst of the treaties of the United Nations and the therein enshrined rights.
ethe Convention on the Elimination of All Forms of Discrimination Against

Qﬁlgn_ (ﬁcreafter called CEDAW), the Covenant on Economic, Social and Cultural

nghts '(ﬁéi’céfter called CESCR) and the Covenant on Civil and Political Rights (hereafter
alle CCPR) and the Convention on the Elimination of All Forms of Racial
iscnnunatlon (hereafter called CERD). These treaties indicate, when states are
: _ab_fé'for human rights violations of their citizens and what the content and scope of

he ng_'ht;"s_”é)itended to the persons under the jurisdiction of a state are.>

'.G!‘ln__ é__l:'_'-'_(')'dmments on the rights and Concluding Opinions of treaty bodies constitute
:__authqrit:étive interpretations of treaty provisions and are therefore binding to states, too.
Intematlonal case law of the European Court of Human Rights (hereafter called ECHR),

he Inféiﬁational Court of Justice (hereafter called ICT), the European Court of Justice

heregfféi'_:called ECJ) and decisions of the treaty bodies on complaints are substance
hindir g_f;:_'Although Jordan is not a member of the European Union or a party to the ECHR,
'_:éq_ls_{énﬁf_' by these courts can be used to draw parallels to define certain acts of

dis'éﬁﬁi_inétion or identify sources for state responsibility.”® Soft law will be used onlﬂz

't-.-'lf_hs_:l"_e are' also a number of conventions and recommendations of the International Labour Organisation,
vhich will not play a role here. Although Jordan has become party to the ILO 1956 and has ratified some
-conventions that would be of significance for the rights of migrant workers on the labour market in general.
HO'W_&_V_e_r,' Jordan has not yet ratified any of the relevant instruments that target migrant workers, i.e. the

qual Remuneration Convention, 1951 (No. 100), The Labour Inspection Convention, 1947 (Ne. 81). Both
onventions could be of significance for migrant workers if seen in connection to the periodic reports of
ordan. Unfortunately there are neither periodic reports from Jordan nor reports from the ILO Committee of
s-;ﬁpéfts__mentioning the situation of migrant workers in relation to the two conventions.

2 e Table I, Annex for ratification dates.

'I'n*th:e case of indirect discrimination the ECJ has taken a firm stand in defining it. There are decisions on
ndirect discrimination on the labour market. These cases are used in Chapter I1.2.1 to prove that there is

_ __direp’t_ discrimination against female migrant domestic workers from Asia in Jordan per definition. The ECJ
'.fof?c_i§i'01]scannot, however, be directly invoked to establish a breach of human rights by Jordan, since Jordan
18 not.a member of the European Community and the BCJ has therefore no jurisdiction over it. Similarly,

12




0". formally binding character. Customary law will only play a
: J’ofdan has ratified all relevant treaties to this case.”’ However,

‘mentioned in some chapters alongside the international treaties.

Eabol..lr_-'.'léw of Jordan will find consideration, too, as it belongs to the
ard law and has to be analysed to establish whether it gives protection to
IS an'cllglif not how that could be changed. A thorough analysis of the
g documents will reveal whether and where migrant domestic workers are
1. protection according to their human rights under international law. It is
p‘orﬁaht to study the Labour Law, the Constitution, the National Charter and the
ti Act These will serve as indications of violations of the women’s human

ir need for protection.

pc_"'o:f this study ranges from the arrival of the domestic workers in the receiving
tr‘y 1 ordan to the placement into families and their working and living conditions in
at co ntry' It aims specifically at the problems faced by this group of migrant workers

thell worklng conditions. Therefore rights related to the working and living conditions

dﬁfmsiqn of the ECHR on state responsibility can be used to prove that the treaty bodies used them as a basis
inf etations of treaties such as CEDAW, CCPR and CESCR to establish obligations for states to

vent privaie interference with the rights. In so far also EC case law and ECHR case law are relevant here.
owilie; L: Principles of Public International Law, Clarendon Press, Oxford, 1998, p. 6. Brownlie

Ses the sources of international law. He asserts that the establishment of customary law is a difficult
:not ¢asy to define. He also states that it is mainly to be used if there are no treaties that have been

by the respective country. This is not the case for Jordan.

llows for statements on how the Jordanian authorities implement human rights provisions, raise
wareness for them and make them available to persons, which are affected by violations of rights. This

vill be discussed in Chapter IV and V.
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tidn. Although female migrant domestic workers are considered here

ions and recommendations on possible and necessary amendments of the Jordanian
1ese recommendations can to a certain extent be generalised and applied to

cotntries in the region and in Europe where the same problems occur.

\

X\W "g
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fuf;,s;w ?.\, /
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1 CLUSIVENESS VERSUS EXCLUSIVENESS: THE JORDANIAN
NATIONAL LEGISLATION

Lég'al Status and Immigration

pon. le:::aving their home country female domestic migrant workers give up the legal
ection of their government and are subject to the jurisdictién of the foreign country. As
It their legal status is directly related to the treatment of foreigners under the
fanian jurisdiction. According to the Jordanian Penal Code all persons lawfully in the
_'"tc')r).(".of the Hashemite Kingdom of Jordan are subject to its jurisdiction.® This applies
I le migrant domestic workers, who entered Jordan legally and obtained a residence
ork permit only. Jordan faces problems related to illegal and irregular immigration.
' h_o_ugh this paper is not primarily concerned with the analysis of the process of

ment and immigration it is necessary to shed light on it in order to provide a better

“"sf 'ding for the evolving problems related to the legal personality of female migrant

stic workers.

/Add 46. Concluding Observations of the Committee on Economic, Social and Cultural Rights on
'periodic report of Jordan, 1.9.2000, Art.20.

al Code, Art. 1.

1, Ch., supra note 9, p. 1.

Combating Trafficking in South-East Asia: A Review of Policy and
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icking: trade takes place from Asia.®” Trafficking from the Philippines that is related to

xport of labour is predominantly directed towards Middle Eastern countries,

a _m;'zé'ﬁ'd Malaysia.®* In the case of Jordan trafficking is not so much an issue as is

lar im’jﬁigration, which means that the potential maids are entering the country on

v’i's"'cisj without declaring their real intention of staying to work. In order to prevent

or'-'ifrégular immigrants from staying in the country not a lot can be done in terms of

-ung_'their entry into the country as long as they possess valid travel documents and a

Théréfore, Jordanian authorities react with very strict measures and regulations
mi__r:i'g'"the registration of domestic workers. They impose heavy fines on persons
ly employing domestic workers in order to prevent illegal labour migration.”® This

places the sole responsibility for the status of the migrant worker with the employer.

{:'l_é_:-..-'I'l:"of the Labour Law prohibits the work of any employment agency in Jordan

S_S.ltﬁ_{s' licensed by the Ministry of Interior and the Ministry of Labour, which has the

sht to: _é_lbse the illegal agency and fine the responsible persons.66

thé ;_:éide of the Filipino and Sri Lankan authorities a lot more can be done to ensure

o é{ﬁd’ regular migration. Whereas this seems to be the case in the Philippines where the
v 'n}'ent has set up mechanisms and structures to regulate migration®’ Sri Lanka still

lacks .1;1_itiatives. It is important to begin the regulation of the recruitment process in the

dirig:-'country already and to control the licensing of agencies, as is done in the
Phi "fi_if}es.ﬁg Despite efforts to the contrary irregular migration and abuse continue to
In terms of the legal status of the domestic worker it is necessary to ensure a legal

é’ntréﬁéé and stay in Jordan. The placement agency in Jordan must therefore be legal, too.

MQS‘Lt placement agencies are not and Jordanian officials do not recognise them. They are

63?51” 3I_ff'lmelléesponses prepared for the IOM, 2000, http:/fwww.iom.int, 27.2.2002, p. 16.

wIdemi p. 16.

o _Rag_havan, Ch. supra note 9, p. 2. She states that the illegal Indonesian overseas contract workers
outnumbers the legal ones at a ratio of seven to one. Only 40% of the migrants from Sri Lanka leave the
unfry through legal channels.

wee Ch. 1.1 this paper.

HKJ Labour Law, Art. 11.

De_f'_k_fv'a A, supra note 62, p. 50 and following. The Filipino government has been very concerned about the
T ular migration of its citizens. Although the country depends on and furthers migration for employment it
h__as. et up-legislation and regulations in the labour law. Its Migrant workers and Overseas Filipino Act of
1995 includes provisions to license recruiters and to criminalize illegal recruitment. The Filipino Labour

Eg__'dq_ré_sﬁ*icts the age of labour migrants to 21.
Idem. P. 50.
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tly issued a new law.” It is not yet in force yet but would put agencies

in terms of ensuring that the domestic worker gets a contract and enters

n government “guarantees all the rights in the Covenant’™* to citizens and non-

‘wh .éét:drdingly enjoy all facilities and rights. There is no distinction between

‘the Status of the Immigrant Female Workers in Jordan, Ministry of Labour of Jordan, Amman
Ly

‘supra note 17, p. 2-5,

AW, No. 8, 1996 and amendments.

(e, 1. g).

ion; January 1, 1952, Ch. II, Art. 6, reads: “Jordanians shall be equal before the law. There




“health, safety and welfare, working hours, annual holidays, the

nt of women and children”.”®

h_t_a Jordanian government refers to the reports to CERD 1997 and the commitment it expresses
‘non-discrimination between nationals and non-nationals.

onventions concerning the respect for human rights. ... International instruments are secured
) d by its Constitution and the National Charter and its laws and regulations in a manner consistent
Charter of the United Nations”. CERD/C/318/Add. 1, States Party Report: Jordan, CERD
ttee, 14/04/98
st of Tssues: Jordan 02/06/2000, Par.5(b)
Law, Art. 3.
rthiyeh M., Qawwas, F., supra note 42, p. 12. The study mentions also Syria, Oman and Egypt as
S, hi’ch‘ deny domestic workers rights under their Labour Laws.
+ ML sigpra note | p. 15.
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um wége provisions ... and excluded from the social security system.

S coﬁCemed that the 1996 Labour Code does not provide any protection for

family owned and agricultural enterprises and domestic labour”.** This

aféful’ article 3 (c) has to be applied in accordance with Article 12%, which

_mplbyment of non-Jordanian citizens. Here the legislator stipulates that the

Olgl 1/Add.46. Concluding Observations CESCR Committee on the Second Periodic Report of Jordan,
), Art19, 20.

_abour Law, Art. 12. It was amended 1997. Article 3 states that “with due observance to the
f paragraph (c) of Article 12 of this law, the provisions of this law shall apply ...”.
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nse of their employers. The migrant worker would then not be allowed to retum to
rithin a period of three years following the expulsion.™ This provision may seem
ourable especially to female migrant domestic workers given their situation. If
.th_ ‘women is prevented from leaving the house and from extending her residence
bi ".ause her employer hinders her or refuses to do this himself, she would also be
:d This provision, however favourable it may seem for female domestic migrant
er at the outset, contributes to keeping illegal migrant workers in the dark as it is

ely that they would dare to go public to sue their employers for misconduct of any

sunply for not registering her,

ordance with article 12, an amended regulation®” sets the fees for non-Arab foreign
__oy s at 300 Jordanjan Dinars excluding employees working in the field of

agriculture, where the fee is lower®® If a woman such as the one in the Jordanian case at
) gés paid by most employers.

‘in 1997 the Ministry of Labour issued an amendment to the aforementioned
:n, which gives precise “instructions for the conditions and procedures of bringing
_and émploying non-Jordanian employees”.® Besides procedures on how to submit an
c on for a work permit by the employer, Article 3 (¢) of the amendment requires that
'hot .'copy of a work contract be submitted to the authorities together with a medical
_lflcate that declares the migrant worker fit for work. In addition to that, a one-year
€S en_'e permit for the worker granted by the Ministry of Interior has to be submitted.
Ly hen will the Ministry of Labour issue a work permit. While these regulations can be
as-"a hard, long and confusing process they do also give the very important guarantee
work contract to the employee. In the li ght of a total absence of any other protection
he Labour Law this is of significant importance. Despite this, it could be argued that
eglslator should stipulate which conditions the contract has to contain as not all

ers will be bound by the regulations of the respective Articles in the Labour Law.

Article 12 (g).

Idem Regulation Number 36, 1997, Regulation of Work Permits Fees for Non
o Yed m accordance with Article 12 of the Labour Law Number 8, 1996.
30 Jordanian Dinars translate into USD 450,

-Jordanian Employees,
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analysis of the provisions of the Labour Law, which apply to female migrant domestic
-as part of the occupational group of domestic workers and as part of the group of -

orkers, reveals the existence of two different kinds of discrimination against

xperts, technicians and employees”. The CERD Committee in its consideration of
-j'epﬁrts is concerned about this provision, which “appeared to be in conflict” with
'an:d thus amounts to discrimination on the grounds of nationality and race.”® This
1 Q.f__di'scﬁmination affects female domestic migrant workers as non-Arab foreigners.
r'ilg/ few Jordanians and other Arabs are willing to work as domestic helpers Article

:'h_a__s? no yet lead to consequences for female maids from Asia.

nportant and influential is the exclusion clause of domestic workers in Article 3 (©)

__LaBour Law. It discriminates against domestic workers in the sense that it does not
an them any protection under the Labour Law. Since the overwhelming majority of
tic workers in Jordan consists of women and at the same time almost all migrant
a.rkcrs-"_ from Asia work as domestic helpers, Article 3 (c) strongly indicates an indirect
mination against female migrant domestic workers from Asia. The notion of indirect
mination was established by case law of the European Court of Justice. In Jenkins v.
sgate” the Court held that the notion of indirect discrimination is designed to target
C 1 _éasures which are discriminatory in effect. In the Bilka-Kaufhaus®? case the Court
Jed that this notion covers both, “indirect discrimination, where the employer
él-ibératély uses indirectly discriminatory conduct to disguise a discriminatory intent and
.. .:e onal indirect discrimination, where the effects of any policy are discriminatory.””
hé:rfcases the Court applied the notion of disadvantage of certain groups on the
labour market in connection with indirect discrimination. It can be used to

_E?S_S'.'..' less favourable treatment of workers.™ However, in Birds Eve Walls” the
¥

abour Law, Instructions for the Conditions and Procedures of Bringing in and Employing Non-

n Employees, issued in accordance with the text of Art. No. 3 of the Regulation of Work Permits

Non-Jordanian Employees Number 36, 1997,

ERD/C/SR.1288, Summary Record, Consideration of State Parties’ Reports: Jordan, 1998, para. 14.

CJ Jenkins v. Kingsgate, ECT, Case 96/80, 1981, ECR 911.

Kaufhaus Case, ECJ, Case 96/80, 1986, ECR 1607

arnard, C.: Gender Equality in the EU: A Balance Sheet, In Alston, Ph. (ed.) The EU and Human Rights,
rd University Press, 1999, pp. 217-18.

€ the following ECJ decisions: Kording v. Senator fuer Finanzen, ECJ, Case C-100/95, 1997, ECR I-

Gerster Case, ECJ, Case C-1/95, 1997, ECR 1-5253; Enderby Case, ECJ, Case C-127/92, 1993, ECR I-

s Eye Walls Case, ECJ, Case C-132/92, 1993, ECR 1-5579.
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'General said that direct and indirect discrimination could not always be

he Iéfda{nian Constitution.”® Chapter 2 of the Constitution mentions the rights and duties
f o janian citizens. Among them are not only equality before the law’’, but also the
6hibi}ion of deportation from the territory of the Kingdom and free choice of residence
hit '.T.Ordan, thereby granting Jordanians the right to liberty of movement. Besides this

.d't:her basic human rights that the female domestic workers from Asia are lacking,

13 of the Constitution prohibits compulsory work. Article 23 declares that “work is

he tight of every citizen” and obliges the state to provide work. The states shall enact

ouf: legislation based on the principles of wages, that “commensurate with the quantity
_d._q:l'll:ality of his work™®, The number of working hours shall be defined and a paid
Weekiy and annual holiday set. Workers who have to support families or are disabled, i1l or
_'Ed.’:':shall receive compensation. The employment of women and juveniles shall require
: 1_31 conditions and “factories and workshops shall be subject to special health
'afégUards”.gg The Labour Law is based on these principles.'® Without any doubt female
oméstic migrant workers or domestic workers in general, for that matter, would benefit if
'ly_' these principles were applied to them. There are, however, some more provisions in
the- Labour Law that would be of significant importance were they to be applied to

omestic workers and especially female migrant domestic workers.

' HKT Constitution, Ch. II, Rights and Duties of Jordanians includes enly Jordanian citizens and has no
mention of other persons on the territory of Jordan. It grants many basic human rights to Jordanian citizens,
like freedom of assembly (art.16), freedom of opinion, speech and press (Art.15). It regulates only the
-extradition of foreign criminals from the territory of Jordan according to international agreements. In the
'_R'eply to List of Issues to the CESCR Committee, 02/06/2000, the Jordanian government states that the

“Jordanian Labour Code Act No. 21 of 1960 as amended by Act No. 8 1996 was promulgated to safeguard
he rights recognised in the Constitution article 23”.
" dem. Art. 6 (i)

... HKJ Constitution, Art. 23.
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Some provisions are especially important when seen in conjunction with the problems
aced by domestic migrant workers. Given the commitment of the Jordanian government
6Wards the well-being of the workers it is not quite understandable why domestic workers
are perceived to be having the same status as family members of employers working
..1th0ut wages in households or private companies.'” Chapter 2 of the Labour Law
_regulates work inspection. As houscholds are private domains they are naturally not
included into that procedure. The work inspector is equipped with substantial powers to
equire removal of violations of the Labour Law and to impose a fine on the employer. In

onnection with Regulation Number 56, 1996, he can check on the fulfilment of safety and

health conditions at a work place.!*

‘Besides work inspection the Jordanian Labour Law includes a lot of useful and protective
.'provisions for women, which would be particularly beneficial to female migrant
housekeepers. Among them is the right to a contract,'™ which determines the language .of
_'_Zthe contract, termination conditions'™ and the prohibition of any work that is different
from that initially agreed upon'®, Finally, it gives the employee the right to file a lawsuit
‘against the employer for violations of the contract or unlawful dismissal.'”® Article 29 (f)

‘gives the employee the right to quit the job if he or she is beaten or otherwise physically
“humiliated.""

There are no minimum wages according to the Labour Law, but instead there is a chapter
called “Protection of Wages™'®. It stipulates that the amount of the wages should be fixed
in the contract and if this is not done a court should estimate the amount in comparison to
similar work.'® More important is article 46 (a), which prohibits the delay of payment of

the wages and deduction of any sum. The chapter also provides the formation of a

10 This is very apparent when reading the different chapters and amendments of the 1996 Labour Law.
T HKY Labour Law, Art. 3(c).

1%2 HKJ Labour Law, Regulation Number 56, 1996, Regulation of Labour Inspectors, issued in accordance
with Article 7 of the Labour Law.

‘% Idem, Art. 15.

104 Idem, Art. 15.

"% Tdem. Art. 17.

8 1 dem. Art. 25-28.

17 This article as such is no protection against violence and does not provide for judicial remedies but would

give a woman the right to leave her employer and look for another job without having to go back as the act of
violence is recognised as unlawful.

3 Idem. Art. 45-54.
199 1dem. Art. 45.
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committee with members from the employers, employees and the Ministry of Labour “to
undertake the fixing of the minimum wages ... in general or with respect to a certain area
or to a certain profession”.''? It is merely an establishment of mechanisms “fixing
minimum wages” where needed, instead of setting up a committee that would permanently
fix minimum wages for different categories of work.!"! While the government is not clear
about the reasons for not establishing fixed minimum wages it is very explicit about why
minimum wages are so important for workers and their families. They need to ensure the
worker and their family a sufficient amount of money to meet their essential needs.!'? This
makes it even more unclear why some categories of workers, such as domestic workers are

excluded from the provisions.

Chapter 8 sets maximum working hours at forty-eight during a six day week. The seventh
day is a paid day off. Every worker will be compensated for working overtime by 25
percent of his regular hourly wage. Employees are also entitled to 14 days fully paid
annual leave. Paid sick leave up to 14 days annually is also guaranteed.'™

Chapter 9 contains safety and occupational health provisions for the work place.'™*
Employers are required to provide necessary precautions to protect their employees against
“hazards and diseases that may result from the work”."”*> Given the number of accidents of
domestic workers in their working environment this would be of great importance and
oblige the employer to be more careful. In case of work injuries the employer is obliged to
take the worker to a doctor. If the injury or a disease resulted from unsafe working

conditions the employer must pay a fixed compensation to the worker.''® Regulation

10 tdem. Art. 52-54. Employers not complying with the decisions of the Committee can be fined. Employees

who are paid less than the minimum wage or have parts of their wages unlawfully deducted can file a
complaint with the Committee. The decision of the committee has the same authority as one issued by a
court. See Art. 54 (f).

Ul fdem. Art. 52 a, b and Art. 53. It is also mentioned by the fordanian government in E/199(/6/Add.17,
Second Periodic Report: Jordan 23/07/98 to the CESCR Committee, Art. 20, but not explained why there are
110 minimum wages.

"> E/1990/6/Add.17. Second Periodic Report: Jordan 23/07/98 to the CESCR Committee, Art. 21: The
government explains merely that “needs of workers and their families, together with prevailing economic
factors are the most important points to be considered when establishing minimum wages ... to establish that
the minimum is sufficient to meet the essential needs of workers and their families.”

' HKJ Labour Law, Art. 55-77.

' 1dem. Art. 78-85.

"3 1dem. Art. 78 (a) 1.

16 1dem. Art. 90.
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Number 42 provides for an annual medical check up of employees “to protect or to keep

physical fitness” and for an initial medical test.'"”

These are not all but only the most relevant provisions of the Jordanian Labour Law. They
show that female domestic workers would greatly benefit from them as they provide for
extensive protection against abuse and give guarantees for decent working conditions.''®
At the same time they give rights to the employee in relation to his or her employer in case
the employer violates regulations of the contract or the Labour Law. Applied to female

maids from Asia this would meet their most urgent needs for protection.
IL.3. The Social Security Act

The Social Security Act of Jordan''? stipulates that all its provisions “shall apply to all
workers over 16 years of age without any discrimination on grounds of nationality, term or
form of contract or nature or amount of remuneration”.'*® It includes provisions for six
types of insurance. There is insurance for temporary incapacity due to sickness or
maternity, pension due to old age, a health insurance for the worker and his'?' family,
family allowances, unemployment insurance, insurance against industrial accidents and
occupational diseases.'*? Whereas these conditions could include domestic workers it is
then explicitly mentioned that the Social Security Act covers only persons that arc also
subject to the Labour Law. It also covers Jordanians living abroad, but not foreigners
working as domestic helpers as they are not covered by the Labour Law. Any place
employing more than five workers has to provide its workers with a social security
scheme. Other workers who are not covered by this compulsory insurance will benefit

“from an end-of-service gratitude, industrial accident insurance”.!® Moreover, women

"7 Idem. Regulation Number 42, 1998, Regulation of Preventive Medical Care and Treatment of employees
in Establishments and Instructions Regarding the Initial Medical Test for Employees Working at
Establishments.

18 This refers to the analysis of the situation and problems of female domestic migrant workers in Jordan as
given in Chapter I of this paper.

" Social Security Act No. 30 of 1978, publ. by the Embassy of the Hashemite Kingdom of Jordan,
Washington D.C. online.

2 [dem.

' Note that in this case “his” refers to a male worker. Women have problems getting a health insurance that
covers their husband and children.

122 All information about the Social Security Act are taken from secondary sources such as Jordan’s Periodic
Reports to the CESCR Committee, the Labour Legislation and Concluding Opinions of the Committee. The
original document of the Social Security Act was only available in part.

123 B/1990/6/Add.17 Second Periodic Report: Jordan 23/07/98, ESCR Committee, Art. 43.
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who fall under the social security scheme will not have coverage for their family. This is

unlike the provisions for men where this is the case.'**

It follows that migrant domestic workers through their exclusion from the Labour Law
suffer from a lack of protection under the Social Security Act as well. This becomes
especially important in the area of health insurance. However, the Jordanian government in
its reply to the List of Issues to the CESCR Committee states that it is studying the
possibility of introducinlg a “comprehensive health insurance for every person”.'”
Unfortunately it is not immediately clear what that would mean. In its second periodic
report to the CESCR Committee the government states that “groups which are not yet
covered by social security are ... domestic workers”.'?® This formulation leaves it open to
the interpretation that soon they might be included or that there are at least serious thoughts
about it. The government then states that those groups would be included should the
Committee of Ministers issue decisions “based on recommendations made by the Social
Security Administrative Board”'?’. It seems there is hope. At the same time the Social
Security Act indirectly discriminates against Asian maids in Jordan in the same way as the
Labour Law does. It excludes domestic workers and therewith also the majority of the
female migrant workers from the Philippines and Sri Lanka. This problem could easily be
solved by disconnecting the application of the health insurance for domestic workers and

other groups from the condition of being covered by the Labour Law.

12 CEDAW/C/TOR/1, Initial Report of State Parties: Jordan, 10/11/97, pp. 5-6.

12 CESCR Reply to List of Issues: Jordan, 02/06/2000.

126 £/1990/6/Add. 17 Second Periodic Report: Jordan 23/07/98, ESCR Committee, Art. 44.
2 Idem, Art. 44.
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oI SCOPE OF PROTECTION OF INTERNATIONAL HUMAN RIGHTS /:
LAW

‘In astonishingly large numbers, women are migrating great distances across
international boundaries to engage in poorly remunerated labour that isolates them in
subordinate position in a private realm. As a result they are exposed to acute risks of

physical or psychological violence and often of expropriation of their economic gains.'*
IIL1. International Normative Instruments

All female domestic migrant workers are human beings and therefore possess the
fundamental human rights granted to them by various international treaties. The Jordanian
government has declared that all rights set forth in international documents, in particular
economic, soctal rights, which are especially relevant for this paper are equally shared by
nationals and non-nationals of Jordan under its jurisdiction.'® The Universal Declaration
of Human Rights states that “all the rights set forth in this declaration serve as a common
standard of achievement for all countries”'*®. Generally a human rights based approach
“starts from the perspective of those who most need their human rights protected and
promoted”m. It identifies the lack of protection and bad working conditions for domestic
migrant workers as violations of the human rights to which all persons should be entitled.
By doing so the rights-based approach places the accountability with the State and places it
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under a legal obligation to combat the problems.™ With his kind of approach States

should be held responsible for the actions of their citizens, too.

Over time a substantive and vast body of international documents under international law
has evolved that is relevant for fermnale domestic migrant workers. Migrant workers and

their families are protected by general human rights treaties and by treaties designed to

% Special Rapporteur for Migrant Workers, Gabriela Rodriguez Pizarro, to the UNHCHR, January 2000.

"2 E/1990/6/Add.17. Second periodic report: Jordan 23/07/98 to the ESCR Committee, Art. 2. This refers to
the implementation of human rights for all persons under the jurisdiction of Jordan,

" UDHR, Preamble.

P Derks, A., supra note 62, pp. 13-15.

2 For a detailed description of the human rights-based approach see, i.e. Frankovits, Andre: The Rights Way
to Development: Manual for a Human Rights Approach for Development Assistance; Marickville, Australia,
Human Rights Council of Australia, 1998. Frankovits, Andre; Earle, Patrick: The Rights Way to
Development, Marickville, Australia, Human Rights Council of Australia, 1998.
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meet their special needs.'” These instruments lay out the minimum standards for the

treatment of migrant workers. There is no single set of standards yet.

Both Covenants from 1966 give a legally binding status to the rights set forth in the
UDHR. All human beings in the territory of a state that has ratified the Covenants are
entitled to those rights. The Covenants use a rather inclusive language granting the rights
to every person as a member of society, as human beings, everyone lawfully within the
territory of a state or all individuals subject to their jurisdiction.” This language also
embraces migrant workers. Among the special instruments are the CERD from 1965 and

CEDAW from 1986, which offer protection from discrimination in all areas. >

There are no legally binding regional documents between the Arab countries that would be
significant for migrant workers. The Cairo Declaration of Human Rights from 1990 and
the Agreement of the Council of Arab Economic Unity from 1965 provide for freedom
from discrimination and freedom of movement, employment and residence for migrant
workers. They were both signed by Jordan. At the same time other agreements give

priority to Arab migrant workers and nationals over migrants from other countries.'*

II1.2. Applicability and Implementation Mechanisms of International Instruments in

Jordan

As Table 17 indicates Jordan has signed and ratified only some of the international

standard-setting instruments relevant to migrant workers.'”® In the classical distinction of

133 Niessen, J.: Migrant Workers, In Eide, A.; Krause, K.; Rosas, A. (eds.), Economic, Social and Cultural
Rights: A Textbook, Second Revised Edition, Kluwer Law International, The Nethertands, 2001, p. 389.
*Idem. p. 389.

15 The most comprehensive and significant convention is the Convention on the Protection of the Rights of
All Migrant Workers and Members of their Families (see Annex Table I), which was adopted by the UN
General Assembly in 1990, but has not yet come into force. It establishes human rights specifically for
migrant workers and their families whether they are in a regular or irregular situation. The Convention
enumerates a set of civil, political, economic and social rights applicable to all migrant workers. Some of
them are relevant to domestic workers, too, although they are not mentioned as one of the categories in need
for special protection. Although Jordan has not ratified it, the Philippines and Sri Lanka are among the first
states, which ratified it. The problem is that the Convention has a vast number of articles and detailed
regulations that might distract states from ratifying it, as it seems almost impassible to fulfil them. See
OHCHR, Fact Sheet No. 24, 2002, The Rights of Migrant Workers.

3¢ perruchoud, R., supra note 10, p. 12. See also the Strategy for Joint Arab Economic Action and the
Charter of National Economic Action, signed by many Arab States. They states that ‘Arab manpower must
be resorted increasingly to reduce dependence on foreign labour.’

"7 This paper is not unaware of the ILO Conventions. Unfortunately Jordan has only signed the
Discrimination (Employment and Occupation) Convention No. 111 which could be relevant here. It promotes
equality of opportunity or treatment in employment or occupation regardless of race, colour, sex, religion,
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methods of implementation Jordan would fall under the “dualistic” category of countries.
Domestic law and international law exist as two separate systems.'* The treaties do not
automatically gain validity as domestic legislation by force of their ratification but have to

be incorporated into domestic legislation per decision of the legislator.

The Human Rights Committee criticises in its Concluding Observations that the
Constitution of Jordan does not contain “specific provisions as to the relationship between
international conventions and domestic law”.'* This means that despite the accession of
Jordan to the international treaties under consideration here there is no fixed mechanism as
to how and when to incorporate them into domestic law. The core document of Jordan only
makes reference to the Constitution, which includes human ri ghts in Articles 5 to 23. Then
comes the rather vague formulation that “the National Charter further confirms these rights
and various national legislative enactments clearly specify these rights as well the
procedures to ensure their protection”.141 However, it does not mention which enactments
and which rights and more importantly which status the rights have. It further explains that
the provisions of the mentioned enactments are in conformity with and in same cases have
preceded, incorporated or transcended the texts of international conventions. Therefore the
government of Jordan did not “feel the need to promulgate these conventions” in separate
instruments since they are already provided for in various enactments. This language
clearly leaves the reader without the faintest idea of how human rights treaties are
implemented. Neither the Constitution nor the National Charter contain any provisions on
implementation mechanisms. The Core Document brings about more confusion because

Article 40 (c) declares that the Conventions ratified by Jordan “have the force of law and

political opinion, national extraction or social origin. Like CERD it does not mention citizens and non-
citizens. It also does not mention a certain occupational group like domestic workers as a prohobited ground
for discrimination. It can therefore be asserted that this Convention would be only of marginal importance to
this paper as its provisions are covered by the instruments under scrutiny here already, i.e. CERD, CEDAW,
CESCR.

¥ B/C.12/1/Add 46. Concluding Observations of the CESCR Committee on the Second Periodic Report of
Jordan, 1.9.2000: It marks as a “demonstration of Jordan’s commitment to furthering human rights of its
people ... the ratification of major international human rights treaties.”

139 Scheinin, M. Implementation of Human Rights, In Hanski, R., Suksi, M. (eds.), An Introduction to the
International Protection of Human Rights: A Textbook, Second Revised Edition, Institute for Human Rights,
Abo Akademi University, Finland, 2000, p. 311. According to Scheinin the distinction between monistic and
dualistic countries is outdated. There is a wide range of in-between implementation methods that have
evolved in most countries of the world. These can reach from direct incorporation over constitutional
regulations of legal effect of the international law to application of open sources of law doctrines by the
Judiciary that allow for “a wide use of international norms”. Most countries use more than one method.
Scheinin distinguishes between four methods: adoption, incorporation, transformation and reference, The
implementation methods of Jordan are here described according to this model.

" CCPR/C/79/Add.35; A/49/40, Concluding Observations of the CCPR Commission on Human Rights,
10/08/94, Chapter 4 on principle subjects of concern.
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take precedent over all local legislation with the exception of the Constitution”. The
Jordanian Court of Cassation ruled in its judgement that “international covenants and
treaties take precedence over national legislation”.'* Still it is unclear where and how

human rights are incorporated into the national legislation.

However, Jordan has repeatedly announced its commitment to human rights and that
human rights are guaranteed for all persons residing lawfully in the country.!*® From the
reports that Jordan has submitted to the different treaty bodies under the Covenants,
CEDAW and CERD it appears that it uses several mechanisms to implement human rights.
One is to implement a treaty by separate domestic enactment of the provisions. This means
that the treaty would be passed by the legislator and then published in the Official Gazette.
Upon publication there it is fully valid'* under domestic legislation. Another way that is
used is the amendment of laws in accordance with provisions. This has been done in case
of the Labour Law and the Constitution, which were amended in order to bring them into
line with the CEDAW provisions.'*® A third method is to enact domestic laws that give
certain provisions of a treaty “applicability or priority” for a certain law.'* All these

methods would allow for a selection of the provisions that would come into force.

Jordan has not placed any reservations on the aforementioned normative international
instruments with the exception of CEDAW. The Jordanian government submitted a
reservation on Articles 9 (2), 15 (4), 16 (1) ¢, d, gI47 upon ratification of the convention.'*®
Jordan does not consider itself bound by these provisions. The reservations do, however,
not concern the rights of female migrant workers directly as they are related to the wife’s

residence with her husband and rights after dissolving a marriage.'*

II1.3. Scope of Protection of Human Rights Addressing the Needs of Female Migrant

Domestic Workers in Jordan

" HRI/CORE/1/Add.18/Rev. 1, para. 40 (a) and (b), Core Document: Jordan, 03/01/1993.

*2 Jordanian Court of Cassation (National Court of Appeal), Judgement 32/82, 6.2.1982.

3 Gee Ch. I this paper.

149 A755/38, 27.1.2000, CEDAW, Concluding Observations: Jordan.

143 gee Chapter 11.2.1.

146 Scheinin, M., supra note 139, p. 311.

17 See i.e. HKJ Labour Law Art. 67. This article was amended to give women the possibility of taking a year
of to devote their time to their families and work at night for women was prohibited. For more provisions see
Ch. I1.2.2 this paper.

15 Ratification of CEADW by Jordan: 31.7.1992.
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I11.3.1. The Principle of Non-discrimination

Jordan grants equality before the law and equal opportunities and enjoyment of rights to
men and women."® The Tordanian government in its initial report to the CEDAW
Committee admits to certain kinds of discrimination between men and women in the
labour sector. However, this only concerns maternity leave otherwise they are entitled to
the same wages, leave, social security and other benefits.! The Jordanian government
stresses the fact that “there are no inconsistencies, exceptions between individuals and
groups in Jordan” meaning that the Constitution provides for equal opportunities between
men and women including the labour market and the governing Labour Law."*?

Non-discrimination together with equality before the law'™ and equal protection of the law
without any discrimination constitute a basic and general principle relating to the
protection of human rights. This principle is so basic that Article 3 of the CCPR obliges
every State to ensure the equal right of men and women in the enjoyment of the rights set
forth in the Covenant."* It becomes especially relevant when considering that female
migrant domestic workers suffer direct and indirect discrimination at their work place both,
as women and as migrants., They belong to two very vulnerable groups in a society. Sex is
a prohibited ground for discrimination under the international covenants, be it direct or

indirect discrimination.

Article 2 of the UDHR guarantees “all rights set forth in the declaration without distinction
as to colour, race, sex, language, religion, national or social origin”. Article 2(1) of the
CCPR making this Article legally binding ensures all its rights to “all individuals within its
territory and subject to its jurisdiction”. The General Comment of the Human Rights
Committee on the non-discrimination provision of the CCPR states that “article 3 implies

that all human beings should enjoy the rights provided for in the Covenant, on an equal

¥ gee UNHCHR, Treaty Bodies Database, http//:www.unhchr.ch/tbdb.htm.

OHKYT Constitution, Ch. I, Art. 2.

U A/55/38, CEDAW, Concluding Observations/Comments: Jordan 27/01/2000.

12 B/1990/6/Add.17. Second Periodic Report: Jordan 23/07/98 to the CESCR Committee, Art. 13. It refers to
the constitutional article 1 and Labour Law Article 3.

133 Article 26 of the CCPR stipulates that all persons are equal before the law and entitled, without
discrimination, to the equal protection of the law. Generally, female domestic migrant workers from Asia in
Jordan are not equally protected by the law in comparison to other occupational groups. Exclusion from the
Labour Code because of their status would amount to discrimination. Their status as women makes them
subject to sexual violence, which is not always being prosecuted by the state always and thus is another
violation of the right to equality before the law.

13 A/45/40, General Comment 18, CCPR Committee, 1989, para. 1, 2.
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basis and in their totality. The full effect of this provision is impaired whenever any person
is denied the full and equal enjoyment of any right.”'*® It also refers to the fact that “not
every differentiation will constitute discrimination if the criteria for such differentiation are
reasonable and objective and if the aim is to achieve a purpose which is legitimate under
the Covenant.”**® Jordan is not in a state of emergency nor does the exclusion of domestic

workers from the Labour Code pursue any legitimate aim under the Covenant.

CEDAW focuses more on the domestic workers as women. It aims at protecting the rights
of women prohibiting non-discrimination between men and women in important areas such
as access to work, working conditions and wages.'”’ This is a key provision for female
migrant domestic workers in Jordan. Discrimination against women should be understood
to be a “distinction, exclusion or restriction made on the basis of sex which has the effect
or purpose of impairing or nullifying the recognition, enjoyment or exercise by women,
irrespective of their marital status, on a basis of equality of men and women, of human
rights and fundamental freedoms in the political, economic, social, cultural, civil or any
other field.” Article 5 of CEDAW provides that “States shall take appropriate measures to
modify social and cultural patterns of conduct of men and women, with a view to
achieving elimination of prejudice and customary and all other practices based on the idea

of inferiority or superiority of either of the sexes.”!*

CERD provides protection against “any distinction, exclusion, restriction or preference
based on race, colour, descent or national, ethnic origin which has the effect of nullifying
or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights
and fundamental freedoms”."” This does not include any distinction in the treatment
between citizens and non-citizens. Discrimination of non-citizens would not be a breach of
CERD, but it is still discriminatory, because of a distinction made on the grounds of
nationality, which is included. The CERD Committee notes that the Penal Code of Jordan

is limited to groups which are nationals. This might not fully correspond to Article 5 of

'3 CCPR/C/21/Rev.1/Add. 10, para. 2, General Comment 28, 2000, Art. 3.

156 Idem, para. 13.

'*" HKJ Constitution and National Charter. The latter would not be binding, it enshrines the equality between
men and women before the law and in the enjoyment of their rights and duties. Jordan does not recognise any
problem related to discrimination on these grounds. Ref. Reply to List of Issues: Jordan 02/06/2000, CESCR

Committee.

8 CEDAW, Art. 5. Jordan rejects any notion of inferiority of women in Jordan in CEDAW/C/JOR/1, Initial

Report of State Parties: Jordan, 10/11/97

'** CERD, Art. 2.
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CERD and non-citizens may not receive the protection envisaged by Article 5 a and b.'®
Although Section two and three allow for a certain distinction between citizens and non-
citizens, Article 5 contains a list of rights that should be enjoyed without any distinction.
The Convention provides for the obligation of states to non-discrimination in the
enjoyment rather than guaranteeing the rights. However, it is significant, because it
guarantees protection and enjoyment of all rights to domestic migrant workers, despite the
fact that they are excluded from the national labour law. It does not require inclusion into
the labour law. However, where a right is granted to one person under the jurisdiction of a

country and not to another it would require equal enjoyment of the rights for both.

Multiple discrimination of women, where they do not only suffer discrimination on the
grounds of their sex or gender but also on other grounds such as national or ethnic origin
has largely been ignored by the Conventions. The Human Rights Committee in its General
Comment Number 28 on equality between men and women has acknowledged that
“discrimination against women is often intertwined with discrimination on other grounds
such as race, colour, language, religion, political or other opinion, national or social origin,
property, birth or other status”.'®! Women migrant domestic workers do not only suffer
from differential treatment because of their being female but also due to their occupational
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status as maids and their national origin.”” The CERD Committee is recognising that

racial discrimination does not affect women and men in the same way.'®’

As described in Chapter 11.2.1 of this thesis indirect discrimination against female
domestic migrant workers exists in Jordan. As the Labour Code excludes them from
protection because of their belonging to the occupational group of domestic workers there
is a differentiation in treatment and the enjoyment of rights. Most of the domestic helpers
in Jordan are migrants and women and as such are deprived of the full enjoyment of all
rights in the Covenants, While the Jordanian legislation does not make any difference
between women and men in the enjoyment of all rights, there is practical discrimination

against women, who work as domestic helpers. The principle of non-discrimination covers

' CERD/C/304/Add.59, Concluding Obsetvations: Jordan, CERD Committee, 10/02/99, Art. 7. The
Committee states that the preference given to Arab and Jordanian workers over non-Arab workers might
constitute an act of discrimination. This is however not related to domestic migrant workers. The Jordanian
delegation recognised that there could be acts of discrimination in the private domain.

1! Frostell, K. Scheinin, M.: Women, In Eide, A Krause, K.; Rosas, A. (eds.), Economic, Social, Cultural
and Rights: A Textbook, Second Revised Edition, Kluwer Law International, The Netherlands, 2001, pp.
331-353, pp. 335-336. And A/55/40, General Comment of the CCPR Committee, No. 28, 68 Session, 2000.
'%2 This is an assertion made by the author drawn from personal observation and experience.
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all acts of discrimination and the domestic workers can therefore claim their right to equal
treatment on the labour market based on this principle as laid down in the international

instrurments.

Finally, the principle of non-discrimination has become part of international customary

4
14 One such

law. There are “recent developments of customary international law.
development, which is now firmly established is the principle of non-discrimination,
applies in matters of race and sex.”'® This principle represents a contribution to the law
arising from the concepts of human rights.'® As early as in 1970 the ICJ ruled in the
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Barcelona Traction case ' that the prohibition of discrimination was prohibited and

formed part of international customary law.'®®

For the following consideration of the individual rights of the domestic workers the
principle of equality is crucial. It would be a great breakthrough for migrant workers in
Jordan if this principle could be established in all its consequences as it provides the

underlying principle of all rights.'®

I.3.2. Working Conditions

Normally the working conditions should be fixed and guaranteed in the provisions of a
contract, The Jordanian Labour Code defines the contents of the contracts taking care of

good and just standards of labour. As not all women have contracts and do not have the
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right to a contract under the Labour Law" " the rights related to the working conditions will

'8 Frostell, K., Scheinin, M., supra note 161, p. 336 and A/55/18, General Comment No. 25 of the CERD
Committee.

' See also Plender, R.: Immigration Law and Nationality Law, In International Migration Law, Nijhoff
Publ., London, 1888, pp. 9-47. Plender explains the concept of nationality in connection to the principles of
international customary law rules about migration and the discrimination of non-nationals.

' Brownlie, I, supra note 57, p. 435.

1% Cook, R.: State Responsibility for Violations of Women’s Human Rights, in 7 Havard Human Rights
Journal, 1994, p. 155.

167 Barcelona Traction Case, Belgium v. Spain, ICY Reports 1970, 3.

168 See also Brownlie, 1., supra note 57, pp. 6-9. As states earlier in this paper customary law is only of
limited importance to the Jordanian case as ali relevant treaties have been ratified by Jordan.

1% The principle of equality of treatment between national and non-national in the labour market covers
recruitment, wages, social security and working conditions as well as equality before the courts. It is laid
down in Art. 18 and 25 of the MWC. Equality of treatment in medical assistance is laid down in Article 28.
"™ There is no firmly established right to a contract. It only exists indirectly since HKJ Labour Law,
Instructions for the Conditions and Procedures of Bringing in and Employing Non-Jordanian Employees,
issued in accordance with the text of Art. No. 3 of the Regulation of Work Permits Fees for Non-Jordanian
Employees Number 36, 1997, requires the employer to submit a work contract when applying for a work
permit for the migrant worker. This does not mean that each worker receives a contract.
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be analysed separately here. Even without a contract the women have rights that have to be

respected by the employer.

Most important are the absolute rights like the right to freedom from slavery.'” It is
prohibited under Article 8.3 (a) of the CCPR. “No one shall be required to perform forced
or compulsory labour.”*™® No maid may be forced to perform any task against her will.
Broadly interpreted, the locking up of maids in houses without letting them out and forcing

them to work all day is also in violation of this right.

Article 6 of the CESCR recognises the right to work, which includes the right of everyone
to gain his or her living by work he or she has freely chosen or accepted.!” Read in
conjunction with the prohibition of forced labour this is a strong statement against forcing
migrant domestic workers to perform any kind of work they do not consent to and label it

as a breach of human rights.

The right to just and favourable conditions of work as enshrined in CESCR Article 7
ensures, in particular, remuneration, which “provides all workers as a minimum with fair
wages” and equal remuneration between men and women and “a decent living for
themselves and their families”, safe and healthy working conditions. The Committee in its
List of Issues to Jordan is especially concerned about the absence of the minimum wages,
which are provided for under Article 7(a).'”* The provision that includes the families is of
special importance to migrant domestic workers. Although they normally leave their
families behind they are the sole bread-winner in their family at home. Their children,
husbands, mothers or other family members are dependent on the monthly amount of
money being sent to them by the migrant worker. In this sense, it would be a breach of
Article 7(a) if the State cannot guarantee that domestic migrant workers do not suffer from
low wages or no wages at all, which would prevent the women from supporting their
families at home. By excluding domestic workers from the Labour Law their work place is
also excluded from regular work inspections, which help establish safe working conditions.

Thereby the State does not ensure the full enjoyment of this right by domestic workers.

1 See Ch. 11.2.2 this paper on prohibition of forced labour for Jordanian citizens under the constitutional
provisions 23,

2 CCPR, Art. 8.3 (a)

' CESCR, Art. 6.1.

' B/C.12/Q/TOR/1.List of Issues: Jordan 21705/99 to the CESCR Committee, Ch. III on specific provisions
of the CESCR Articles 6, 7, 8.
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Article 7.1 (d) provides for “rest and leisure and reasonable limitations of working hours
and periodic holidays with pay”.!” Although it neither mentions the number of reasonable
working hours nor the number of holidays it can be understood that domestic workers like
other workers should enjoy the regulations regarding holidays and maximum work hours

as laid down in the Labour Law of Jordan.'”® Exclusion from those provisions are a breach

of Article 7.1(d).

Article 17 of the CCPR guarantees that no one shall be subject to “arbitrary or unlawful
interference with his privacy, family or home correspondence”177 Correspondence should
be delivered without interception and without being opened.'’® Persons have a right to
protection of law from such interference. Employers, who do not pass on telephone calls
for their domestic workers or withhold letters they receive, prevent them from leaving the
house to make phone calls or send letters are infringing the right to privacy. The State

needs to take measures to ensure enjoyment of this right for all domestic workers, too.
Il1.3.3. Adequate Housing and Food

Chapter I of this thesis mentions that there is often not enough food and the housing of
domestic workers within the family home lacks sanitary equipment. Article 11 of the
CESCR recognises the right to an adequate standard of living including “adequate food,
clothing and housing”. Although it does not specify what adequate means it is understood
that the maids should not live in miserable conditions. Jordan is not a developing country
and the families the maids work for are not poor. They can afford to provide more food
and better housing for their maids. The right to health also contains the right to a healthy
and natural workplace environment, which comprises inter alia an adequate supply of food

and proper nuftrition.
I11.3.4. The Liberty of Movement and Access to Legal Documents

The right to leave ones country and to move freely within one’s country of residence has

been accepted as a basic human right. Domestic migrants would most be concerned with

"> CESCR, Art. 7.1 (d).
176 See Ch. 11.2.2 about working hours and annual and weekly holidays under the HKJ Labour Code.
" CCPR, Art. 17.1.
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their freedom of movement inside Jordan. The liberty of movement within a country is part
of this right, which has been enshrined in the UDHR Article 13 and made legally binding
in the CCPR Article 12. Article 12(1) stipulates that “everyone lawfully within the territory
of a state, shall within the territory have the right to liberty of movement and freedom to
chose his residence”. In cases where domestic workers who are registered by their
employer and therefore lawfully residing within the territory of Jordan are locked up by
their employers and not permitted to leave the house or where their papers are withheld so
they cannot leave the house, their freedom of movement is restricted. In this case,
undocumented workers would be excluded from this right. The Human Rights Committee
has asked to interpret this right in a very expansive manner, as there is no right to enter any
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country.”~ A right to travel and access to travel documents may then be considered an

integral part of this right. Applied to female Asian maids in Jordan the keeping of
documents from them as some employers do could broadly be seen as a violation of the

right to freedom of movement.

Of special importance might also be the request of the Committee (o State parties to protect
the right of freedom of movement against interference of private persons.'*® No employer
would have the right to prevent a domestic worker in his or her household from leaving

and moving around freely in the country.
II1.3.5. The Prohibition of Violence and Sexual Harassment

“States Parties shall take all appropriate measures including legislation to suppress all
forms of traffic in women and exploitation of prostitution.” '®' Violence against women
including sexual harassment is a general issue of concern in Jordan not just for migrant
domestic workers."® The form of abuse against female migrant domestic workers in
Jordan that occurs is directly linked to their being women and an expression of

discrimination on the grounds of sex. Rape and other forms of violence and sexual abuse

' CCPR General Comment 16, Article 17: The Right to Private Life, 8.4.1988, para. 8.

'™ E/CN.4/Sub.2/1987/10, CCPR General Comment on the Right to Freedom of Movement. The Committee
had included this request to stress the dimension of the right to protect especially women from being
restricted in their freedom of movement by male relatives. The situation of female domestic workers is very
similar to that. They are deprived of their papers, doors are closed and they are not allowed to leave the house
without permission of the employer. This is very similar to detention.

80 CCPR/C/21/Rev.1/Add.9, General Comment 21, 2/11/99, par. 6.

81 CEDAW, Art. 6. Jordan has appropriate legislation in place that would forbid sexual exploitation of
women even in private households, in Jordanian Penal Code, Act No. 16, 1960, Art, 310-312.

182 A/55/38, Concluding Observations/Comments: Jordan 27/01/2000, Art. 176.
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as well as using abusive language and shouting at them is gender specific. CESCR Article
12, the right to health, contains the obligation of states to protect women from gender-
based violence'®® as this would endanger their health.'"™ CEDAW prohibits any form of
discrimination against women especially in the sectors of employment.lgS Just and fair
working conditions, a safe and healthy workplace environment does explicitly exclude any

form of abuse of women.

Article 7 of the CCPR protects every person from torture, inhumane or degrading
treatment or punishment. Unlike the Convention against All Forms of Torture and
Inhuman and Degrading Treatment or Punishment, Article 7 of the CCPR applies also to
the conduct of private individuals. In the case of acts of violence committed by employers
against female maids the State could be held responsible if it failed to prevent them by
enacting respective laws. The Human Rights Committee requests “information on laws and
state practices with regards to domestic and other kinds of violence against women,
including rape”.186 This clearly places the responsibility for domestic violence with the

State in case it failed to prevent it.
I1.3.6. Access to Health Care Services and Social Insurance

The problem in Jordan is not a lack of availability of facilities and health care but the
access to it."*” So it is necessary to establish a right to be included in the social security
scheme and health insurance and have free access to adequate health care without
discrimination on grounds of nationality, sex, race or colour.”® Article 9 of the CCPR
recognises the right of everyone to social security including social insurance. As described
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above ™ the Social Security Act excludes domestic workers preventing them from the

enjoyment of health and social insurance. However, it has to be mentioned that female

183 B/C/12/2000/4, CESCR General Comment No. 14, The Right to the Highest Attainable Standard of
Health, 11/8/2000, par. 34.

' Art. 7 of CCPR.

185 CEDAW, Art. 11. CEDAW does not mention sexual abuse or physical violence against women but it is
understood that these are expressions of gender and sex specific discrimination and therefore prohibited.

186 A/55/40, General Comment 28: Equality between Men and Women, CCPR Committee, par. 11.

"*T E/1990/6/Add.17 Second Periodic Report: Jordan 23/07/98, CESCR Committee, Art. 78. There is an
impressive number of health care institutions but they are not of great use to migrant domestic workers they
have no access to them because they are not able to leave the house or they are not available to them because
they cannot pay for the services.

188 The Jordanian government has set a plan to include every citizen into a comprehensive health insurance
and guarantee access to health care, which seems o be still far from reality given the work conditions of the
domestic helpers and the legislation.

18 See Chapter I1.3 on the Social Security Act.
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migrant domestic workers theoretically have access to private health and accident
insurance, provided they can move around freely and are not forced to stay inside the
house of their employer. Even then private insurance would be too costly for domestic
workers as their wages are mostly too low. Read together with Article 6 (ii), the right to
work, which has been discussed above, it follows that the State must guarantee minimum
wages that allow the women to pay for a private insurance or they can alternatively be
included into the governmental social security scheme. The government of Jordan admits

to certain loopholes in the Social Security Act without mentioning what they are.”’

Article 12 of the CESCR enshrines the right of every person to the highest attainable
standard of health. This includes the “creation of conditions, which would assure to all
medical service and medical attention in the event of sickness™.'”' As the right to health is

192
119 and

a fundamental right, which is “indispensable to the enjoyment of other rights
dependent on the realisation of other rights the Committee states that it contains access to
adequate sanitation and safe work conditions. Part of the right to health is the element of
accessibility to health facilities, goods and services without discrimination. This includes
economic affordability and forms the core content of the right to health.'” Together with
the right to social security this is a strong statement for including migrant domestic
workers into the health insurance scheme. It also prohibits employers from keeping their

employees at home so they cannot access medical facilities.

B0 B/C.12/Q/TOR/1.List of Issues: Jordan 21705/99 to the CESCR Committee, Chapter III, on Article 9 of
the CESCR.

Y1 CESCR, Art. 12 (d).

192 B/(/12/2000/4, CESCR General Comment No. 14, The Right to the Highest Attainable Standard of
Health, 11/8/2000, par. 12,

1% 1dem. par. 43 a.
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IV. POSITIVE STATE OBLIGATIONS TO ENSURE LEGAL PROTECTION
FOR FEMALE DOMESTIC MIGRANT WORKERS IN JORDAN

“The question of access to employment is of crucial economic and social
importance to migrants and their families. The connection between restrictions on
access of foreign workers to employment and their continuing low occupational
status in society has been identified as one aspect of the systematic institutionalised

discrimination ingrained into the temporary migration system.” '**

IV.1. State Responsibility of Jordan for Violations Committed by Non-State Actors

Governments faced with a growing number of migrants entering their countries should
take all measures possible to stop institutionalised discrimination against migrant workers.
Once migrants leave their country there is very little protection their own governments can
offer them.” The government of the host country needs to undertake efforts to implement
provisions of international law that guarantee decent working and living conditions for its
migrant workers. Although Jordan has not ratified all the relevant international treaties its
government 15 left with substantial obligations towards the migrant workers within its

territory under the conventions it has ratified.

Most of the problems faced by migrant domestic workers in Jordan take place in the
private sphere of the household. The women spend most of their time at the home of their
employer and often also live there. The Jordanian government has excluded domestic
workers from the protection of the labour legislation precisely because domestic helpers
work in a private environment where the State does not want to interfere. At the same time

the amendment to Article 12 of the Labour Code!?®

stipulates that all migrant workers need
the permission of the Ministry of Labour to work in Jordan. Their employers have to
register them with the Ministry and heavy fines are imposed on illegal employment, both
on the employer and the employee. However, this is not an attempt to extend more

protection to the maids but rather attempts to regulate migration into the country and deal

194 perruchoud, R., supra note , p. 10.
193 The role of protection would be taken over by diplomatic representatives such as embassies.
1% JIKJ Labour Law, Art. 12 as amended 1997.
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with the problem of high unemponme,nt.197 Despite the fact that the domestic helpers
should be given a contract, which secures basic protection at the work place, abuse
continues to happen and the State does very little to prevent this. This situation raises the
question as to whether the Jordanian State is responsible for violations of human rights

committed by non-state actors within its territory, in this case the employer.

The concept of responsibility in international law rests upon the distinction between acts
and omissions that can be attributed to the State from those that cannot'”® for the
determination that private conduct is not in principle attributable to States.'™ The purpose
of human rights law has traditionally been interpreted as protecting the individual against
abuse perpetrated by the State and its officials. Individuals have achieved status under
international law primarily as beneficiaries of rights and litigants against state actors.””
The identification of such state organs is established by the domestic law of the State.”"!
Violations of human rights committed by private actors have therefore been excluded from
the scope of protection of international human rights law. Especially many forms of abuse
against women have not been viewed as violations imputable to the State *** There is a
“reserved domain from international intrusion” in the law of state responsibility already

enshrined in the UN Charter.”®*

%7 Jordan pursues a strict employment policy on foreign workers. Only when proven that the particular skills
are not available on the Jordanian labour market are foreign workers allowed in. This is espectally the case
for unskilled workers like maids and cooks.

198 Chinkin, Ch.: ‘A Critique on the Public/Private Dimension’, In 10 EJIL 2, 1999, p. 387. She refers to the
term “attributable” as being preferable to the term “imputable™ as it applies a legal operation and the latter a
mere causal link. This opinion was expressed by the Chairman of the Drafting Committee of the International
Law Comumission (ILC), Mr. Bruno Simma, 13.8.1998. See also Crawford, J.: ‘Revising the Draft Articles on
State Responsibility’, In 10 EJIL 2, 1999, p. 436.

% Higgins, R.: International Law and How We Use It, Clarandon Press, 1994, p. 153.

00 Cook, R, supra note 166, p. 151.

2 ILC, Draft Articles provisionally adopted by the Draft Committee, Art. 5 (2). The ILC Draft Articles on
State Responsibility adopted 1996, are currently being revised. Although they are not yet finalised parts of
them have been relied upon by international courts like the International Court of Justice (ICJ), as customary
international law, i.e. in the Gabcikovo-Nayymaros Project case (Hungary v Slovakia), [CJ Reports 1997,
Judgement 25.9.1997.

2 Luopajirvi, K.: A Positive Obligation to Protect the Right to Life Against Abuses by Private Actors: The
Case of Honour Killings, Essex, 2002, Paper presented at the Conference on State Responsibility for Human
Rights Violations Committed by Non-State Actors Under International Law, Abo Akademi University, 20.-
22.5.2002, p.5.

203 Chinkin, Ch., supra note 198, p. 389. She refers to the exclusion from international intervention, which is
asserted in the UN Charter, Art. 2(7). The apparent dualism between public and private sphere is a feature of
classical, liberal Western thought. It has been much criticised, as there is no reliable distinction between the
two. Concepts of the public and the private are “complex, shifting and reflect political preferences with
respect to the level and quality of governmental intrusion”.
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This has particular implications for the responsibility and accountability of Jordan for
human rights violations committed by employers against their female domestic workers
from Asia. Feminist analysts have been critical of the legal distinction between public and
private sectors of life since the distinction has “resulted in the abandonment of women
where their interests and rights are most at stake”.”* Since the State does not incur
responsibility for violations committed within the private sector, it could ignore the
continued subordination of the women or foreigners in that area.’”® Domestic violence and
other forms of abuse against domestic migrant workers can thus be perceived as a private
matter outside international concern. Failure to investigate and punish such acts by a state
would be a continuation of the exclusion of the private sphere from international law. The

treatment of foreign maids could be “factored out from international law” 2%

Diplomatic protection of aliens was the historic starting point for the formulation of the
principles of State responsibility.zm This served as the basis for the differentiation
“between ultra vires acts of officials for which there is responsibility because of their

apparent authority”**®

and private individuals for whom there is none. The employment of
female migrant domestic workers would fall within both areas. Their household work is
private even if the employer is a state official and they are excluded from the protection of
the law. At the same time their employment is not private, as employment of foreigners is
regulated in the Labour Law.”” The widespread abuse of the female domestic helpers in
Jordan cannot therefore be said to fall completely within the private sphere. Tt is systemic

and as such it should engage State responsibility by Jordan.

24 Cook, R.: supra note 166, p. 135.

3 This refers to feminist critique about subordination of women. The same would apply to the case of
domestic workers in Jordan and their status as women and foreigners or non-nationals.

206 Chinkin, Ch., supra note , p. 393. She describes the example of Asian maids in Kuwait.

%7 1dem. p. 393. Customary understanding of state responsibility holds states responsible for acts or
omissions committed by private actors not acting on behalf of the state in certain circumstances, i.e. where
the State does not exercise due diligence in control of private persons. This doctrine has its origins in state
responsibility for aliens. Customary law doctrines around the issue of state responsibility would be of
particular importance for states, which have not ratified the relevant international treaties. Generally, the
recognition of state liability for acts and omissions of private actors eliminates the private/public distinction
in a way that has been “endorsed by feminists”. See also Brownlie, I, supra note 57 and Cook, R., supra
note, pp. 142-47.

2% Chinkin, Ch., supra note 198, p. 395.

9 See Ch. IL.1./2. this paper. Chinkin, Ch., supra note 198, p. 395. She shares the same observation for
Asian maids in Kuwait. They work in the private sphere of a household but are employed officially. Cook,
R., supra note 166, p. 146, derives state responsibility for violations of human rights of Asian maids in
Kuwait mainly from customary law. The interpretation of the Draft Articles of the ILC on State
Responsibility and Case Law of the human rights courts serve as sufficient evidence for the existence of
opinio furis and state practice to hold the Kuwaiti government and the home governments of the maids
responsible for investigating violations and prosecuting and punishing the perpetrators. This is of particular
importance to Kuwait as by the time Cook wrote her article Kuwait had not yet been party to CEDAW,
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The principles of state responsibility and developments within human rights law allow for

the construction of such a choice. The constant refinement of what constitutes an
internationally wrongful act within human rights law is a way of proving Jordan’s
responsibility for abuse of Asian maids by employers. The understanding of the principle
of state responsibility has significantly widened over the past years. States are by now

»210 and cannot

obliged to accept the “privatisation” of human rights as a “juridical fact
claim that the international treaties they have ratified have no relevance for wrongs

committed by private pers.ons.211

Human rights courts have extended the circumstances under which a state can be found in
violation of international human rights obligations. In X. and Y. v. The Netherlands®'?,
Airey v. Ireland®? and Costello-Roberts v. the United Kingdom214 the Court found the
State in violation with the Convention for acts perpetrated in a private sphere and for not
providing remedies to the victims of the acts. A true landmark case was the Valesquez

. 215
Rodriguez v. Honduras case.

The Inter-American Court of Human Rights held in this
case that “an illegal act, which violates human rights and is not ... imputable to a state can
lead to the international responsibility of the state, not because of the act itself but because
of the lack of due diligence to prevent the violation or to tespond to it.”*'® Due diligence
requires states to organise governmental structures through which public power is
exercised so that they are capable of “juridically ensuring the full enjoyment of their

human rights”*"’

to all persons within the territory of the state. The state must exercise due
diligence to prevent violations and to respond to human rights abuses committed by non-
State actors, which are not immediately imputed to the State. The Special Rapporteur on
violence against women views the case as “one of the most significant assertions of State
responsibility for acts by private individuals”. It “represents an authoritative interpretation
of an international standard on State duty.”*'® In the Osman v. United Kingdom case the

Court held that the State was responsible for failure by police forces to adequately respond

10 Clapham, A.: Human Rights in the Private Sphere, Clarendon Press, 1993, p. 111.

2 Luopajérvi, K., supra note 202, p. 6.

2% and Y v. The Netherlands, European Court of Human Rights, 91 ECHR (Series A), 1985.

M3 Airey v. Ireland, European Court of Human Rights, 32 ECHR (Series A), 1979,

24 Costello-Roberts v. United Kingdom, European Court of Human Rights, 19 EHRR 112 (1993).
23 yalesquez-Rodriguez Case, Inter-American Court of Human Rights, 27.7.1988, Ser. C, No. 4.
21 Tdem. para. 172.

A7 Idem. para. 175.

28 UN Doc. B/CN.4/1996/53, 5.2.1996, para. 36.




to harassment, which lead to the death of the person.*" With this decision the Court built

on the Valesquez case reasoning.

Responsibility for failure to exercise due diligence to prevent human ri ghts abuses is based
upon cases where the state was held responsible for a breach of its obligation to protect
aliens sufficiently.””” The obligation of due diligence has thus been linked to the omission
of the State to interfere in the private sphere of non-State responsibility under international
law.”! This reasoning has been taken up by feminist critics and included into the
articulation of normative standards with respect to state responsibility for violence against
women.””” The Committee on the Elimination of Discrimination against Women held that
“states may also be responsible for private acts if they fail to act with due diligence to
prevent violations of rights or to investigate and punish acts of violence, and for providing
compensation.”** States must now protect individuals® exercise and enjoyment of human
rights, investigate alleged violations, punish proven violators and provide effective
remedies, including the compensation of victims.?** A state is not responsible for a private
act of sexual abuse against domestic workers per se, but is bound to exercise due diligence
to eliminate, reduce or mitigate these incidents.*”> The Committee stated in its General
Comments on the Rights to Health’™ that the state has the duty of protecting women from
violence perpetrated by private persons and in the General Comment on the Right to
Liberty of Movement the Committee takes a similar approach requesting governments to

protect the right from any interference of public and private actors. 2’

Although most forms of abuse against domestic migrant workers in Jordan are crimes

under the Jordanian legislation the State fails to prevent and properly investigate them. The

2 ECHR (87/1997/871/1083), 28.10.1998.

% Chinkin, Ch., supra note 198, p. 394, See also US v. Mexico, Youmans Claim, 4 RIAA110, 1926, par. 11.
=l Higgins, R., supra note 199, p. 157.

#2 Cook, R., supra note 166, p. 125 and Romany, C.: State Responsibility Goes Private: A Feminist Critique
of the Public/ Private Dimension in International Human Ri ghts Law, In Cook, R. {ed.) Human Rights of
Women, University of Pennsylvania Press, 1994, p. 85.

2 CEDAW, General Recommendation No. 19, GAOR, 47% Session, Suppl. No. 38 (A/47/38), 1992. The
General Assembly in its Declaration on the Elimination of Violence against Women asserted responsibility,
whether the act of violence was committed by state or private actors. Un Doc./GA Res. 48/ 103, adopted
28.12.1993.

22 Cook, R., supra note 166, p. 127,

5 1dem. p. 151,

*% B/C/12/2000/4, CESCR General Comment No. 14, The Right to the Highest Attainable Standard of
Health, 11/8/2000, par. 34.

27 CCPR/C2 1/Rev.1/Add.9, CCPR General Comment on Freedom of Movement, Art, 12, par. 6. The
Committee requests states to ensure that the right is protected not only from public but also private
interference.
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legal protection of women from rape and domestic violence exists in theory, but evidence
of practice shows neglect of enforcement.”” Jordan and its policy towards domestic
workers is an example for how national laws, policies and practices not only tolerate the
subordination of a certain category of persons, but also compel it. The behaviour of many
employers towards their domestic helpers by violating their rights to private life, to liberty
of movement, freedom from forced labour, the right to just and favourable work
conditions, the rights to health and others indirectly indicates a lack of due diligence of the
State. The government does not ensure these rights to domestic workers in general and

foreign maids in particular thus neglecting its responsibility under international law.

Furthermore, violence against women remains a serious problem in Jordan and the
Jordanian legislator seems to have difficulties tackling the problem of domestic viclence
and inter-marital rape. *® The government is often reluctant to interfere in the privacy of
the household and punish crimes committed within it primarily due to social and cultural
factors. Domestic workers would fall under this category. Thereby the government is not
taking responsibility for acts committed by non-state actors on its territory. It is not,
however, a matter of resources that would constrain the Jordanian government from
properly protecting its domestic workers. It is merely a matter of good will and
commitment to its obligations under international law, which would require at least the

immediate inclusion of domestic workers into the labour law.>>°

IV.2. The Right to a Contract: Positive Obligations of Jordan
The Jordanian government states that it guarantees all rights in the Covenants to citizens

and non-citizens alike without any distinction.! Accordingly, they can enjoy all rights and

facilities.”* All human rights treaties under scrutiny here include articles that place

% Cook, R., supra note 166, p. 127. Female migrant domestic workers suffer from the same neglect as
women generally in Jordan, in addition to the low regard for them as domestic workers and foreigners. Cook
notes that “women’s grievances often go unheard because women are denied self-expression before an
audience capable of advancing international human rights law”. Even if domestic migrant workers flee their
work place and seck shelter at their embassy in Amman they are not always referred to the family protection
section of the Ministry of Interior or given legal aid. As discussed in Chapter I of this paper they are mostly
returned to their employer or simply sent home without any consequences for the employer.

2 B/(.12/1/Add.46. Concluding Observations of the Committee on Economic, Social and Cultural Rights on
the Second Periodic Report of Jordan, 1.9.2000, Art.15, 16, 17. The Committee points criticises that marital
rape still goes unpunished and domestic violence is not fully punishable under domestic law yet.

7 See Ch. V.1 this paper.

' B/1990/6/Add.17. Second Periodic Report: Jordan 23/07/98, ESCR Committee, para.1.2.

2 Idem. par. 1.2.
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positive obligations on governments to ensure the rights laid down in them.” The
previous chapter established responsibility under the treaties for violations committed by
non-state actors and that there are obligations Jordan has to fulfil to protect its migrant
workers. The treaty bodies use slightly different language and interpretation of these
obligations in their comments. Despite these differences states are under the obligation to
prevent, investigate and provide remedies for human rights abuses. The Vienna
Convention on the Law of Treaties provides that a treaty “shall be interpreted in good faith
in accordance with the ordinary meaning to be given to the terms of the treaty in their

context and in the light of its object and purpose.”**

The CCPR provides that states have the obligation “to respect and to ensure the rights
protected in the Covenant”.” The obligation “to respect” puts a negative obligation on the
state not to infringe on the rights of a person, whereas the expression to ensure obliges
States to take affirmative measures to secure the enjoyment of the right. The latter
obligation is a positive one. This includes the duty of states to include adequate provisions
into domestic legislation to protect the rights in the Covenant also against interference by
private actors.”® States have the duty to effective law enforcement, taking reasonable steps
of prevention by providing a judicial system, police and security forces and by conducting

proper investigation and providing for adequate remedies.”’

The CESCR divides the nature of state parties obligations as obligations of conduct and

obligations of result following the Draft Articles of the International Law Commission.”®

The character of the general obligations of states under the Covenant is both immediate

= These are CEDAW, CCPR, CESCR, CERD.

2% yienna Convention on the Law of Treaties, Art. 31 ().

B35 CCPR, Art. 2(1).

PO ECHR, Art. 2 (1).

= Luopajirvi, K. supra note 202, p. 8. See also Finell, P.: Accountability under Human Rights Law and
International Criminal Law for Atrocities Against Minority Groups Committed by Non-State Actors,
Unpublished Paper presented at the Conference on Accountability of States for Acts Committed by Non-
State Actors under International Human Rights Law, Abo Akademi University, Institute for Human Rights,
21.-22.5.2002, p. 15.

8 CESCR General Comment 3, The Nature of States Parties Obligations, Art. 2.1, 14/12/90. See also
Crawford, 1., supra note 198, p. 440. Art. 20, 21 and 23 of the Draft Articles of the IL.C add the category of
obligations of prevention to the above mentioned. Only obligations of conduct and result have become an
“accepted part of the language of international law”. Crawford criticises that distinction because of the
obvious difficulty to define its exact meaning and contents. Cook distinguishes between obligations of ends
and obligations of means under CEDAW, which can be translated into obligations of conduct and result. This
will not play a role here.
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and progressive239. Each state party to the CESCR “undertakes to take steps, individually
and through international assistance and co-operation ... to the maximum of its available
resources, with a view to achieving progressively the full realisation of the rights
recognised in the present Covenant by all appropriate means, including especially the
adoption of legislative measures.”* The obligation to “guarantee” that the relevant rights
will be “exercised without discrimination” and the undertaking to “take steps” are of
immediate character and described by the Committee as being of particular importance.241
The General Comment continues that the adoption of legislative measures might not “be

exhaustive of the obligations of state parties”.*** States arc also under the obligation to

provide judicial remedies and to monitor the extent of the realisation of the rights.**?

Article 2 of CEDAW provides that “state parties condemn discrimination against women
in all its forms, agree to pursue by all appropriate means without delay a policy of
eliminating discrimination against women by any person, organisation or enterprise and
modify or abolish existing laws, regulations, customs and practices, which constitute
discrimination against women”** Similarly to the CCPR and CESCR, CEDAW does not
hold states liable to achieve certain results, but only requires that state parties exercise due
diligence in implementing treaty provisions. Jordan could never absolutely guarantee that
acts of discrimination against female domestic migrant workers due to their being women
would not occur again. It is, however, obliged to implement means to prevent and abolish
discrimination. As under the CESCR obligations are described in the terms “to take all

appropriate measures’.

There is no discrimination against men or women on the grounds of their race in Jordan
but the question arises as to why unskilled work is almost exclusively done by Asian
migrant workers and other immigrants and refugees. According to the definition and notion
of acts of indirect discrimination against workers there can be said to be cases of indirect

discrimination against workers from Asia in Jordan, too. The labour legislation is not in

B% CESCR General Comment 3, 14.12.1990, Art. 2.1, The Nature of States Parties Obligations. The
Committee points out the difference between the CCPR and CESCR in terms of the progressive realisation
and the acknowledgement of constraints due to limits of available resources. This will not be of any
importance for the Jordanian state obligation in reference to ensuring rights of domestic migrant workers.
The matter of progressive rights will be discussed briefly in Chapter V.1.

0 CESCR, Art. 2(1).

! CESCR General Comment 3, The Nature of States Parties Obligations (Art. 2, par. 1): 14/12/90, par. 1.
#2 Idem. par. 4.

3 1dem par. 11.

2 CEDAW, Art. 2(2).
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favour of domestic workers, who are mostly of a different nationality than Jordanians and
of a different ethnic and sometimes religious background, too. They are seen as foreigners
executing tasks that Jordanian women despite high unemployment will not do. Many
employers and the population look down upon them. Jordan in accordance with obligations

under CERD needs to educate its people by preventing prejudices against foreign citizens.

Furthermore, the case law of the European Court of Human Rights in the case of X and Y
v. The Netherlands made a very important statement with regards to the responsibility of

25 even in relations between individuals.

states to ensure respect for the right to private life
This entails legal measures to prevent interference with the right to private life from other
individuals. Employers who withhold letters and do not put through telephone calls would
be in clear violation of the privacy of their maids. The state has to provide for legal
measures to prevent such acts of interference by making it punishable under the criminal
law. Effective deterrance of violations of the rights of Asian maids, be it the right to
private life, the right to liberty of movement or the right to freedom from slavery can only

be achieved by the introduction of respective criminal law.

Equally CEDAW obliges Jordan to prevent and deter private acts of discrimination against
migrant workers on the grounds of their being women. Jordan has the duty to investigate
and negate harmful consequences of private acts and provide compensation. Moreover,
under article 2(f) Jordan needs to take measures to modify social and cultural patterns in
the conduct of men and women to achieve the elimination of prejudices and customary,

which are based on the idea of inferiority or superiority of either sex.**

This requires the
Jordanian authorities to take measures with a view to abolishing the traditional low esteem
for household personnel and their abusive treatment. It is not sufficient to make abuse
punishable under domestic law but to actively promote the status of maids as equal with

other professions.

When states ratify an international human rights treaty they “agree to give effect to treaty

obligations in their municipal legal system”.**’ ‘To guarantee’ is only one obligation,

5% and Y v. The Netherlands, 91 ECHR {Series A}, 1985. The Court held that “there may be positive
obligations inherent for an effective respect for private life or family life. These obligations may involve the
adoption of measures designed to secure respect for private life even in the sphere of the relations of
individuals between themselves”.

% CEDAW, Art. 5 a.

1 Cook, R., supra note 160, p. 147,
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which can be fulfilled by incorporating the articles into its domestic law provisions. There
is no such mechanism defined in the Jordanian Constitution. The Committee on Civil and
Political Rights notes with concern that “there is a need to define the place of the Covenant
within the Jordanian legal system to ensure that domestic laws are construed in conformity
with the provisions of the Covenant”,**® Furthermore the general constitutional framework
is not yet in conformity with the provisions of the Covenant.*** The CEDAW Committee
notes that despite the constitutional principle equality was not vet “fully reflected in all

. 0
national laws.”®

A positive aspect is proposed legislation to punish violence against
women. Jordan as a state party to CEDAW would be under the obligation to implement the

provisions of CEADW, which include prohibition of violence against women.

In order to implement the provisions of the Covenants and other international normative
instruments it is necessary that the country remains committed to the principle of non-
discrimination.®" This commitment needs to be shown in a very proactive policy to
implement the Covenants. The Covenants have the force of law and take precedence over
all legislation except the Constitution. Their provisions have neither been published in the
Official Gazette nor have they been implemented into domestic legislation.?'s2 This 15 a
principle subject of concern for the Committee on Economic, Social and Cultural
Rights.*® The CEDAW Committee notes the same. Although the Convention should
“acquire the force of law with its ratification it has not yet been published in the Official
Gazette which is a prerequisite to it becoming legally binding”.254 Both Committees stress

the fact that Jordan needs to publish the Convention and the Covenants in the Gazette to

fulfil its obligations under international law.

The Jordanian government by ratifying international law documents acknowledges its
responsibility to extend the rights set forth in the conventions to every citizens and person
in its territory, including Asian female migrant workers. It is the role of the government of

a country to protect these rights. The total lack of domestic law provisions ensuring the

248 CCPR/C/T9/Add.35; A/49/40, Concluding Observations of the CCPR Committee, 10/08/94, Chapter 4.

9 1t is not clear whether Jordan has changed these points of concern as there are no other reports or
Concluding Observations available for Jordan apart from the ones dating back to 1995.

% A/55/38, CEDAW, Concluding Observations/Comments: Jordan 27/01/2000, Art. 141.

*! See Ch. II1.2.1.

2 E/C.12/1/Add.46. Concluding Observations, CESCR Committee on the Second Periodic Report of Jordan,
1.9.2000, Art. 11 and 12. The Committee observes that 25 years after ratification Jordan has not vet
published in the Official Gazette and gives little attention to incorporating those provisions inte domestic
law.

3 Idem.
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rights to domestic workers amounts to a failure of fulfilling its obligation under
international law. By “systematically” failing to provide legal remedies to Asian maids and
not preventing abuses by exclusion from the law Jordan is in breach of international law.
This leads to the obligation of Jordan to enact national legislation that would effectively
enable domestic workers to seek remedies for their abuse and allow for prosecution of the
employers. Such provisions are in fact included in the Labour Code, which guarantees the
worker a contract including substantial rights of complaint against abusive employers. It
follows that Jordan in fulfilment of its obligation has to guarantee a right to a contract by
including domestic workers into the Labour Code. Furthermore, the obligation to prevent

might entail measures of public information and education programmes.255

Furthermore, the complete absence of information on complaints concerning violations of
the rights set forth in the Covenants and CERD and CEDAW and the lack of lawsuits is
interpreted by the Committees as an indicator of the low awareness of the content of the
human rights treaties among the public, judges and lawyers.”® The CERD Committee
states accordingly that “the absence of court proceedings alleging racial discrimination
would be genuinely convincing only if it was certain that the potential victims were aware
of the remedies available to them and had the financial means to make use of them.”*’
This would ultimately deprive every person in Jordan and especially domestic migrant
workers to gain effective knowledge about their rights and make use of them by suing their
employer for a violation of their rights. One of the questions of the CERD Committee to
the Jordanian delegation was whether citizens were aware of their rights and remedies in
the face of admitted acts of discrimination in the private domain but the absence of court

complaint.258

The application of international human rights law by Jordanian courts would be the main
feature of human rights law implememation.259 It is therefore important that the judges
know and apply human rights law in their decisions. Applied to female migrant domestic

workers that would mean that Jordanian courts invoke the provisions of the human rights

254 A/55/38, Concluding Observations/Comments: Jordan 27/01/2000, Art. 171.

3 Luopajirvi, K., supra note 202, p. 16.

236 A/55/38, Concluding Observations/Comments: Jordan 27/01/2000, Art.13.

7 CERD/C/SR.1288, Summary Record: Jordan, CERD Committee, 14/12/98.

% CERD/C/SR.1288, Summary Records: Jordan, CERD Committee, 14/12/98. The answer of the Jordanian
delegation to that was that the text of the Convention “had been distributed to all State bodies including those
responsible for security and to the media and it had been published nation wide.”

% Scheinin, M., supra note 139, pp. 421.
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treaties ratified by Jordan when dealing with cases of abuse by the employer.m

Unfortunately statistics show that despite the fact that women do have contracts employers
do not stick to the conditions. Wages are not paid or commission fees for the agency for

placing the domestic helper into the family are deducted from the salary.

IV.3. State Response and Reactions by International Organisations

In order to implement human rights for female domestic migrant workers into national
Jordanian law and thereby giving protection to this vulnerable group of workers the state
authorities must acknowledge that there is a problem and a need for decisive action from
their side. The state then has the choice between ridding itself of the problem by simply
erasing it from its territory, expulsion, that is, or giving them the same rights as their own
citizens. That is, if they do not chose to ignore it all together. The decision for one of the
two depends on several factors regarding a country’s economic, social, cultural and
financial situation. The regulations of article 12 (f) of the 1996 Labour Law show that
Jordan is pursuing a strict migration policy attempting to reduce the number of illegal and
irregular foreign workers including explicitly those who are not covered by the labour law.
Jordan is trying to combat the rising number of unemployed by making it harder for
foreign workers to enter the country. A ‘Jordanisation’ of the labour market is seen as part
of the solution to the problem. The Ministry of Labour was reported to consider barring
guest workers from certain jobs in order to help Jordanian job seekers to find work. *! “As
a matter of principle Jordanian workers are accorded precedence over immigrant workers

in regard to appointment.”*%?

However, domestic workers seem to belong to the category
of workers with needed skills not available in Jordan. The Jordanian government in a reply
to the Committee on Economic, Social and Cultural Rights admits that although the
Country suffers from a high unemployment rate “particularly among educated people’™®
this rate is low among unskilled workers. Any “deficit in this sector” is substituted by a
migrant labour force from other Arab countries or southern Asia.’** The low esteem for
this kind of work makes them a highly sought after group on the Jordanian labour market,
The qualification that makes those women so desired on the Jordanian seems to lie within

their availability and willingness to work at the lowest level of the occupational hierarchy.

260 See Chapter 111.2 this paper for relevant laws.

%1 Jordan Times Online, 2.9.1998, hitp://www.jordantimes.jo

%2 CERD/C/318/Add. 1, States Party Report: Jordan, CERD Committee, 14/04/98, Art. 59.
26 CESCR, 02/06/2000, Reply to List of Issues, par. 6.

64 Idem. par.6.
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This seems even more ironic as the Filipino authorities try to further migration on their

part. The two conflicting initiatives do not improve the situation of the domestic helpers.

Considering Article 23 of the Jordanian Constitution that makes “work a right” of every
Jordanian citizen and places the responsibility for ensuring this “right” with the
government to take measures and “direct the national economy” accordingly one could
understand the national policy of the Jordanian authorities which seems to exclude rather
than to include foreign workers as a strategy to fulfil its obligation under this
Constitutional Article. The concentrated efforts to ensure the right to work for Jordanian
citizens entails an active policy against migration of labour and apparently a less effective
protection of migrant workers’ rights. This is also reflected in Article 10 of the Labour
Law.”®® Even if they acknowledge the problem the preference would lie within solving the
problem of unemployment of their own citizens, although that is rather a wrong perception
of the problem. Ignorance does not solve but rather aggravates the suffering of the migrant

WOrkers.

The Jordanian authorities have failed to create special regulations governing migrant
workers. Inspectors are prevented from entering households, as they are private areas.”s®
Apart from Egypt Jordan has no bilateral employment agreement with any other country.
Jordan seems to put all its efforts into restrictive measures rather than into the development
of proactive protection mechanisms. During the last two years the concerned ministries
seem to have taken a more “constructive” interest in the situation of domestic workers.
Instead of threatening workers with expulsion only and placing high fines on employers

and employee the ministry of labour drafted a new contract. Apart from this there are

plans, mentioned above, to amend the labour law and pass a bill with a new law to legalise
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5 HKJ Labour Law, Art. 10 reads “the ministry shailt assume the functions of organising the labour market,
occupational guidance and formulations of the instructions necessary for providing work and employment
oppertunities to Jordanian citizens within and outside the kingdom in collaboration with the concerned

arties.”

% This might explain why domestic workers are exempted from the Labour Law of Jordan. Private
households are obviously not seen as “proper” work places and laws covering houses as work places would
be seen as an intrusion into the privacy of the employers.
7 paper of the Ministry of Interior, supra note 5, pp- 1-3.
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One problem seems to be that until recently Jordan did not recognise that it had a problem
with its foreign population, including migrant workers.”® In its reports to the Committee it

acknowledges problems in assuring medical services and medical care for all persons but

fails to acknowledge that domestic workers have a problem of access to those facilities.”®

At the same time Jordan is pursuing an active policy towards granting equal rights to men
and women. The government has created a directorate for women in the Ministry of
Labour, which also takes care of foreign, that is, migrant workers.?”® There is also the
Women’s Union which was originally establish to help Jordanian women and is now
becoming increasingly involved in assisting migrant domestic workers from Asia as those

women call in for help.m

There are also attempts to empower female migrant workers by the UN Development Fund
for Women (UNIFEM) and the embassies of the migrant workers. UNIFEM promotes joint
advocacy in support of international conventions and to initiate a dialogue between
sending and receiving countries. Together with the Ministry of Labour they assisted in the
drafting process of a new a contract for domestic workers women and encouraged the
establishment of contacts between the embassies and the Jordanian authorities by
organising work-shops. Thereby, they raised awareness of the problem and advocated the
cause of domestic migrant workers and their need for more effective protection. The
Filipino government on their side have initiated awareness-raising campaigns, training and
research. They give training to potential domestic workers before they leave the country
and give pre-departure and pre-employment seminars.” > This has proved to be valuable in
preventing exploitation. Apart from this there is a “strong and vocal”*"* NGO community
in the country, which assists the domestic workers with legal advice or just moral support.
However, contacts between the Jordanian authorities and the embassies and the embassies

among each other are still scarce and still in the early stages.

8 Reply to List of Issues: Jordan, 02/06/2000, to CESCR Committee, par. 3. Jordan states on the subject of
legislation concerning minorities and foreigners that “ethnic and religious minorities and foreigners enjoy full
freedom”.

% B/1990/6/Add.17 Second Periodic Report: Jordan 23/07/98, to the ESCR Committee, Art. 103.

20 CEDAW/C/IOR/1, Initial Report of State Parties: Jordan, 10/11/97.

! Interview with Mrs. Shatha M. Amin, Project Co-ordinator, Empowering of Migrant Domestic Workers in
Jordan, UNIFEM Amman, Jordan, 22. April, 2002,

2 BICN.4/1998/74, 26.12.1997, Report of the Special Secretary-General on Violence against Women
Migrant Workers: Philippines.

B Derks, A., supra note 62, p. 3.




The Filipino government set up a database on their migrants and a shared government
information system on migration database, which helps to keep track of the workers and
improves monitoring Filipinos overseas. Embassies have developed activities such as
counselling and the creation of a safe area in the embassy like in Amman.”"* The embassy
in Amman also provides conciliation services between the employer and the domestic
helper. The year 2000 was called the year of the Overseas Migrant Worker in the
Philippines. This might not solve the immediate problems of the women but it is a positive

step in the right direction.

M Khan, A.S., supra note 10, pp. 2-4.
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V. OBSTACLES ON THE WAY: DIFFICULTIES AND CONSTRAINTS IN THE
IMPLEMENTATION OF HUMAN RIGHTS

“Violence against women throughout their lifecycle derives essentially from cultural
patterns, in particular the harmful effects of certain traditional or customary practices
and all acts of extremism linked to race, sex, language or religion that perpetuaie the

lower status accorded to women in the family, the workplace, the community and

- 75
society. "

V.1. Weak Enforcement and Complaint Mechanisms

All treaties and convention have established bodies and mechanisms to observe their
implementation and obedience with the obligationrs.zr"'5 Despite the fact that Jordan and
other countries have accepted their obligations towards their domestic migrant workers
under the ratified treaties discrimination and abuse of this particular groups remains and
continues. This seems to indicate certain difficulties in the enforcement and

implementation of the instruments as well as a lack of awareness on all sides of society.

The major weakness of the instruments of human rights and international law has been
identified as their implementation and enforcement mechanisms. As opposed to domestic
laws it is difficult to hold states responsible for non-compliance with the provisions of the
conventions although their legal status is binding. The more powerful a state the more
likely it is to get away with violations of human rights and international law. Sanctions
similar to those under the domestic law of countries are not possible. The enforcement
system is based on the threat of public shaming rather than hard sanctions.?”” Only extreme
cases with large-scale violations of human rights, which pose a threat to peace and
endanger many lives would entail measures such as embargoes or the use of force. Still the

instrument of public shaming and its effects should not be underestimated.

5 Merry, S.: Women, Violence and the Hluman Rights System, In Agosin, M. (ed.) Women, Gender and
Human Rights: A Global Perspective, Rutgers University Press, London, 2001, p. 91.

18 This paragraph will not deal with the general weaknesses of the reporting and implementation system of
the Covenants, CEDAW and ICERD but will apply limitations of the system to the situation in Jordan and
analyse the activities of the Jordanian government accordingly.

7 A UN Road Map, Promoting and Protecting the Rights of Migrant Workers: A Guide for Asian NGOs to
the International Human Rights System and Other Mechanisms,

Canadian Human Rights Foundation, 2000, http://www.chrf.ca/english/publications_eng/files/un-roadmap-
intro.htm, 13.5.2002, p. 17.
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Each treaty has developed its own mechanism of complaint. There are the established
treaty bodies to oversee the implementation of the UN conventions. If a right under a
convention is violated individuals or groups on behalf of the domestic migrant worker
could make use of the complaint mechanism and seek compensation. Table II shows the
methods to complain and hold governments responsible for alleged violations of
international law provisions. It is a rather complex and difficult procedure to understand
for domestic migrant workers who are strangers in Jordan and not familiar with the
language and the administrative culture. Firstly, the woman has to be aware of her right
and the violation of a particular right. That is difficult enough as she needs to know the
international instruments protecting her rights and she needs to be literate enough to make
sense of the provisions therein. Even if she knows her rights have been violated she has to
go through the process of exhausting all domestic legal remedies, which could end in her
being expelled from Jordan or being put into prison. This is why it is so important to have
NGOs specialising in human rights of women and extending their assistance to foreign
maids in their country. It is otherwise hardly possible for a maid from Sri Lanka or the
Philippines to stand alone against a whole system of fixed procedures. In addition, ICCPR
and CEDAW have complaints procedures for individuals and organisations on behalf of
the individual. Unfortunately, Jordan has not signed the Optional Protocol to the CCPR or
CEDAW, which establish these procedures. If it did, it would be possible for individuals to
submit complaints to the Committees in the case of their rights being violated. In the case

of migrant domestic this would be an important instrument to claim their rights.

Interestingly there have not been any court cases or complaints in Jordan by migrant
workers invoking their human rights according to international instruments.?”® This has to
be attributed to the fact that the provisions of the treaties are not made publicly available
and therefore Jordanian citizens and foreigners living in Jordan would not have knowledge
of the complaint procedure under the treaties. The complaint system under the treaties can
only be fully efficient if the affected population has due knowledge about it and can make
use of it. The Committee in a response to Jordan’s State Report recommended that
“adequate procedures and mechanisms need to be established to receive complaints and

monitor, investigate and prosecute instances of human rights abuses™.*” Without creating

% See Ch, IV.3. this paper.
9 BIC.12/1/Add 46. Concluding Observations of the CESCR Committee on the Second Periodic Report of
Jordan, 1.9.2000, Art. 31.
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complaint mechanisms within Jordan it will be hard for foreign domestic workers and
other groups of the population to get remedies, provided they know their human rights.

Nor have there been any complaints to any of the treaty bodies. This is not surprising then.

The Covenants and the CEDAW have a periodic report system to which NGOs and other
civil society groups can contribute. According to the CEDAW Committec Jordan has

280 That was in 1996 and since then Jordan has

fulfilled its obligations to submit the reports.
failed to submit its reports on time.”®' If a state party like Jordan does not provide
sufficient data on the implementation of the articles of the treaties the Committees are not
able to monitor the compliance of the country. The Committees asked the Jordanian
government several times to provide more detailed information on the implementation of
crucial articles.”® Moreover, the reply of the CCPR and CESCR Committees to the
country report, show that Jordan missed giving precise information on required su‘t)jects.283
If neither the population knows its rights under the treaties nor does the government
provide details about implementation it is difficult to establish whether Jordan is
complying with its obligations. The CESCR Committee in its List of Issues asks the
government of Jordan to indicate legislative, judicial and administrative measures “being
implemented in the country in order to protect the economic, social and cultural rights of
ethnic minorities and foreigners” on provisions on non-discrimination in Article 2(2) of
CESCR.** 1t also asked about the exact meaning of certain intentions to implement the
most important articles on the right to social insurance, the right to an adequate standard of
living and the right to health, asking for results of the mentioned efforts to include all

citizens in the health insurance.”® The information given in the periodic reports were

insufficient.

A major difficulty lies within the justiciability of economic, social and cultural rights as

laid down in the International Covenants. Economic, social and cultural rights are

4 A/55/38, CEDAW, Concluding Observations/Comments: Jordan, 27/01/2000 and CERD/C/304/Add.59,
Concluding Observations of the CERD Committee, 10/02/99,

Bl gee UNHCHR, United Nations Human Rights Website, Treaty Bodies Database,
http://www.unhchr.ch/dbtb. It gives an overview over due reports of countries. Jordan is late in submitting
Periodic Reports to CEDAW and CCPR.

%2 Idem. Art. 36, The Committee asks for detailed information on the Right to Food, which requires Jordan
to collect data on malnutrition.

3 See for instance A/55/38, CEDAW, 27.1.2000, Concluding Observations: fordan and CESCR,
E/C.12/1/Add.46, 1.9.2000, Concluding Observations of the CESCR Committee: Jordan; E/C.12/Q/JOR/1,
21.5.1999, List of Issues: Jordan.

B4 R/C.12/Q/TOR/. List of Issues: Jordan 21/05/99 to the CESCR Committee.

A5 1dem. Ch. 111, Art. 14, 21, 26.
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progressive rights and states are under the obligation to “implement them progressively

according to their resources”>*®. This is further specified and elaborated in the Maastricht

Guidelines on the Violation of Economic, Social and Cultural Rights.287

8

Together with the
Limburg Principles®™® they establish the core content of every CESCR right, which
includes the minimum obligation to ensure the right to all persons independently of the
country’s resources. However, this cannot be said to a problem in the case of Jordan as its
obligations to protect Jordanian workers are rather negative and Lie within the protection
from interference with the rights from private actors. As described above it is about
enacting laws to protect the women, prosecute violators of their rights and give effective
remedies to the victims. This does not presuppose any great financial or economic effort
from the Jordanian govermnment, but prompt action and an efficient legal enforcement. In
the case of Jordan it is apparent that resources to implement the relevant rights are
available. Although the established treaty bodies have recognised certain difficulties in
implementation of the treaties due to economic problems and poverty. As regards the
relatively small number of migrant domestic workers this cannot be said to be a reason for
not complying with the obligations. Additionally, it does not enhance the implementation

of human rights if there is no fixed implementation mechanism.

¥.2. Cultural and Social Constraints

Socio-cultural attitudes and perceptions concerning the role and status of women in family
and society and at the work place constitute a constraining factor to the implementation of
human rights for female migrant workers and women working in Jordan in general.?® The
traditional view of women as cheap labourers who are not so productive furthers the view
that they do not deserve the same standards as men. The principle of equal pay for equal
work is often ignored by employers. This certainly plays an important role in society as

surveys of neighbouring countries show.”® Still it cannot be said to be a generally

26 C"ESCR General Comment 3, 14.12.1990, Art. 2.1, The Nature of States Parties Obligation.

7 The Masstricht Guidelines on Violations of Economic, Social and Cultural Rights, In Human Rights
Quarterly, Vol. 20, 1998, pp. 691-705.

288 The Limburg Principles on the Tmplementation of the International Covenant on Economic, Social and
Cultural Rights, UN Doc., E/CN.4/1987/17, Annex.

289 Raghavan, Ch., supra note 9, p. 2.

2% There seems to be no such survey for Jordan, but in the case of Palestine this is a prevalent opinion of
employers and one of the reasons why working women generally are subject to discrimination in terms of
wages, holidays and others. See Abu Harthiyeh, M., Qawwas, F., supra note 42, pp. 4-13. E/C.12/1/Add 46.
Concluding Observations of the ESCR Committee on the Second Periodic Report of Jordan, 1.9.2000, Art.
14. The Committee is concerned about “traditional and stereotypical attitudes towards roles and
responsibilities of men and women in Jordanian society”.
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prevalent opinion held by all Jordanians. The Jordanian Constitution states equality before

the law for all Jordanians without any discrimination on the ground of race, language or

291

religion.””" It fails to mention sex as a prohibited ground for discrimination. The General

report of Jordan to the Committee of CEDAW shows that the employment of women is

low and there continues to be a wage gap to the women’s disadvantage.”* Social pressure
discourages women from pursuing professional carcers. Moreover, violence against
women is common. Reported incidents of women do not even reflect the full extend of the

problem as many women do not seek legal or medical help making it difficult to assess the

full severity of the abuse.””

Marital rape is still not illegal. The Penal Code also allows
leniency for a person found guilty of committing an act of honour killing, the murder of a
female relative for her perceived immodest behaviour. Twenty-one such cases were

reported in Jordan last year.”>*

This makes up 25% of all murders in the country. Women
in Jordan experience other forms of legal discrimination, too. A woman’s testimony is

worth only half that of a man. Men get a more generous social security benefit than

women. Under Islamic Shari‘a Law women only receive half of the heritage of men.

In his report on the situation about female domestic helpers from Asia and the problems
they face, the head of the Jordanian family protection unit of the Ministry of Interior
mentions several factor related to the overall status of Jordanian women that contribute to
the low respect and the bad treatment of migrant workers. ¥ e refers to the fact that
many Jordanian women are prevented from working by their male family members. In
some cases women are not provided with health care. They do not receive enough food and
clothing and are subject to domestic violence. There is clearly a connection between the
treatment of women within the Jordanian family and the treatment of foreign maid who are

also part of the household.

#1 KT Constitution, Ch. I, Art. 6.

2 A/55/38, CEDAW, Concluding Observations/Comments: Jordan 27/01/2000, Art. 184, The Committee
finds that women make up only 13,6% of the work force, which is not due to legal discrimination but due to
social constraints.

3 Department of State Country Report, supra note 18, p. 1962.

4 Idem. p. 1962. Article 340 of the Penal Code can be invoked by a defendant accused of murder who
“surprises his wife or a close relative in an act of adultery or fornication”. In such a case the defendant is
judged not guilty.

#3 Ruane, R.A.: Murder in the Name of Honour: Violence Against Women in Jordan and Pakistan, In 14
Emory International Law Review, 2000, pp. 1523-86
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Another cultural factor that contributes to the way women are viewed in the Jordanian
society is Islam, the official state religion.zg'5 It is difficult and certainly dangerous to make
a general statement about Islam being the reason for acts of discrimination against female
domestic migrant workers. Still it has been established that due to the perception of women
as being in a subordinate position to men, the Jordanian penal code does discriminate
between sexes with regard to the equality before the law and the persecution of acts of
domestic violence.”” This has an indirect effect on the maids. Furthermore, Jordanian men
and women might have difficulties in understanding the reasons for migration of the
domestic workers, where they would not be under the protection of their families. This
might make them an easy prey for exploitation in the eyes of some men. A person’s family

is regarded as the one group that protects the individual.

The subject of racial discrimination and the attitude of most Jordanians towards foreign
workers from Asian countries and Africa is another sensitive issue when dealing with
empowering domestic migrant workers. Again, if there is no discriminating legislation it
does not mean that in practical terms there should not be any. It is more a question of
discrimination that exists in society and the minds of people. The Jordanian government
states that it employs Asian migrants for unskilled work whereas the highly qualified
experts come from Germany and the United Kingdom. This does not mean that highly
qualified engineers from Asia would not be willing to work in Jordan. It can be seen as an
indicator as to the rank of the Asian maids within the international community that makes

up the foreign work force in the country,”

In such a situation the improvement of the working conditions for domestic workers has to
go hand in hand with the overall improvement of conditions for women working in Jordan
with due respect to the traditional role of women in society. One of the concluding
observations of the CEDAW Committee is precisely this.”® So migrants would benefit
from an overall rise in pay and working conditions. Expectations should not be too high
and based on “western” standards. Not all Jordanians do enjoy the right to annual holidays.

Even in Western societies subordinate status is given to women because of their

6 HKJ Constitution, supra note ,Ch. I, Art. 2.

7 Read Chapter IT and IIL2. for a detailed analysis.

%8 The religious and cultural perception of foreigners by Jordanians is not a primary subject to this paper. It
needs, however, to be considered here as a constraining factor to the implementation of human rights for the
Asian maids. It is the opinion of the author that many legal analysis lack consideration of cultural, religious
and economic factors that could hamper the enforcement of human rights or even make it impossible.

# Idem., Art. 192.
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performance of tasks in the domestic sphere, such as cleaning, nurturing and child care.””®

Such women are looked down upon. It makes it more difficult to implement human rights
for a group that is not accepted as being equal to the rest of the citizens of a country. This
requires in conformity with the state obligations to promote an equal status with other

workers in Jordan.
V.3. Economic and Other Constraints

Jordan as a country situated in a politically ‘hot spot’ in the Middle East faces a lot of
problems owing to the instability of the region. It borders to the Palestinian occupied
territories and to Traq. The Committee on Economic, Social and Cultural Rights recognises
the large number of Palestinian refugees since 1948 as an impeding factor to the
implementation of the Covenant.’® More than 60% of the population consists of
Palestinian refugees. Additionally, Jordan suffers from-a high level of unemployment,
poverty and a high population growth302 The Jordanian government claims that high
population growth is a “result of forced migrations, the return of expatriates from the Gulf

States, Jordan’s entry into a peace phase and so forth™ >

The country is currently undergoing an “economic readjustment programme”304 which
requires the restructuring of all economic sectors. It has few natural resources and relies
heavily on foreign assistance and remittance form citizens working abroad. International
sanctions against Iraq, historically the county’s largest trading partner, continue to inhibit
export growth. Violence in the neighbouring Palestinian occupied territories since the
outbreak of the second uprising adversely effected the tourist industry. As a result, many
foreign investment projects were frozen. The above-described Jordanisation-efforts of the
government is an expression of the unemployment problem the country faces. In addition

to that, the legislation gives preference to Arab workers over workers from other countries,

300 ook, R. supra note , p. 133,

301 p7c 12/1/Add.46. Concluding Observations of the ESCR Committee on the Second Periodic Report of
Jordan, 1.9.2000. See also CCPR/C/79/Add.35; A/49/40, Concluding Observations on State Parties Reports:
Jordan, 10/08/94. The Committee acknowledges the difficult economic and social situation of Jordan. The
same statement is found in CERD/C/304/Add.59 Concluding Observation: Jordan, CERD Committee,
10/02/99.

32 £/1990/6/Add. 17 Second Periodic Report: Jordan 23/07/98, to the ESCR Committee, Art. 64 (f): The
government does not recognise the fact that there are homeless people in the country, only a small number
“residing in unsuitable dweilings. CEDAW/C/JOR/1, Initial Report of State Parties: Jordan, 10/11/97, Art. 3;
Jordan begins with a mentioning of the high rate of population growth “which exceeds that of most other
countries in the world.”

303 £/1990/6/Add. 17 Second Periodic Report: Jordan 23/07/98, to the ESCR Committee, Art. 97.

304 {dem. Art. 55. The government reports on the standard of living in the country, mentioning the
involvement of the World Bank and the International Monetary Fund.
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which is not understandable given the fact that this would not reduce unemployment

among Jordanian but could be seen as discriminatory against other foreign workers.

It is difficult to find support for the immigrant workers’ concern when the worker is an
illegal immigrant.*® She might be perceived negatively by the population and in addition
to that would not be able to voice her claim out of fear to be — ‘rightfully’ - expelled from
the country. This is ever stronger an appeal to include Asian migrants into the labour law.
On the other hand the Labour Law®® punishes a women who is illegally employed with
immediate repatriation and imposes a financial fine on her. This might not be the right

approach when (rying to empower the women. More sensitivity is required.

On the other hand there is the highly competitive nature of the migrant labour market
especially in the field of domestic work. The Philippines and Sti Lanka actively pursue a
policy of labour export and make it competitive. Therefore, there is a lot of focus of
attention on the prevention of migration on the Jordanian side, while at the same time
Jordan is still attracting workers. In some cases the labour exporting countries contribute to
“institutionalising low wages” by reducing the acceptable minimum wage for their workers
and thus being counterproductive towards the enhancement of their rights.*”’ Poverty and
devastating economic condition in their home countries might not encourage the women to
speak up for their cause cither. If the promotion of human rights expresses itself in higher
wages for the maids, giving them more and better food and holidays this could be

perceived as too costly by some employers who would then rather employ someone else.

A more general problem is the co-ordination between the different actors. It is not only the
government and the workers and organisations concerned but also the Asian embassies
among each other that need to exchange information. This seemingly simple co-ordination
has not yet taken place in Yordan.”® Last but not least there are several other actors in the
migration process that have a financial interests in migrating women such as airlines and

that makes it difficult for the Jordanian government to stop immigration all together.

05 Derks, A., supra note 62, p.13.

3% HKJ Labour Code, Art. 12(f)

397 There is no such example for Jordan but in the 1980s the Sri Lankan government attempted to do that for
its workers in the Arab states. See Owen, R., supra note 19, p.11 and Raghavan, Ch., supra note 9, p. 3.

398 Tnterview with Mrs Shatha M. Amin, Project Co-ordinator, Empowering Migrant Women Workers,
UNIFEM, Amman, Jordan, 22.4.2002
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VI. CONCLUDING REMARKS

“The growing phenomenon of migrant workers in an irregular situation and others who
are not clearly protected by a legal regime, the sharp increase in trafficking, coupled with

abuses of rights as a consequence of discrimination, indicate that the promotion of

migrant workers’ rights should be a priority for the international community. 309

VI.1. General Conclusions

Domestic migrant workers suffer violations of their human rights for many different
reasons and in many different ways. Their sex or gender can be an occasion for the form,
which the violations take. It is a complex interaction between sex, gender, race, class and

other factors that could explain discrimination against them.*'°

However, there is no
evidence of direct discrimination against female domestic migrant workers in the Jordanian
laws. On the one hand Jordan has been trying to actively promote gender equality in the
labour market and also made racial discrimination punishable under the Penal Code. It can
be noted positively that especially in the area of discrimination between men and women
Jordan has managed to undertake necessary reforms in accordance with the CEDAW

I and has amended the Labour Law. On the other hand female domestic

regu]ations31
migrant workers are in a disadvantaged position because they are not enjoying the same
rights as other women on the labour market due to their being domestic workers, foreigners
and women. They lack proper protection by the Labour Law as they are excluded from its
application. This can be seen as a form of indirect discrimination against them as they are
disadvantaged by virtue of being domestic workers and women. In addition, there are
strong stereotypical attitudes about the roles and responsibilities of women and men
affecting all spheres of life and impeding the full implementation of CEDAW. This has
negative effects on the treatment of migrant domestic workers. Prejudices and

discrimination may not show in the law, but it certainly exists in the heads and minds of

employers and many citizens of the host country. It is directed against women who have

39 perruchoud, R., supra note 10, p.15.
310 Byrnes, A.: Women, Feminism and International Human Rights Law, Methodological Myopia,
Fundamental Flaws or Meaningful Marginalization?, In 12 Australian Yearbook of International Law 205,
1992, p. 214.

3 A/55/38, CEDAW, Concluding Observations/Comments: Jordan 27/01/2000.




come to Jordan leaving their families and children behind to earn a living of a job no

Jordanian would like to do, because it is at the bottom of the occupational hierarchy.

There is a substantive number of international instruments of human rights law, which
contain regulations towards decent standards of living and working of the domestic
workers. Generally they are sufficient to meet the needs female migrant domestic workers
and would give them enough protection, although none of them specifically covers the
rights of female migrants or domestic workers. However, Jordan has not ratified the most
significant of the international conventions, the Convention for the Protection of the Rights
of All Migrant Workers and Their Families and respective ILO Conventions, which set the
international standards in this field. In this light it can be concluded that the rights of
domestic workers as women and migrants would be better protected if Jordan ratified these

conventions. This would be the first step into the right direction.

At the same time the government needs to ensure the full implementation of international
treaty provisions into domestic legislation. The main challenge seems to lie within
ensuring compliance with the instruments and giving effective law enforcement to them.
The Jordanian government is responsible for the well-being of the Asian maids working in
Jordanian households. Continuing widespread abuse is a sign of neglect of the obligation
of due diligence. Moreover, domestic servants do not have a legal forum to express their
grievances and have no standing to sue in court for non-payment of Wagf:s312 since the
Labour Law does not apply to them. Comparing Concluding Observations of treaty bodies
of the different instruments between 1994 and 2000 it is apparent that Jordan is reacting

very slowly to recommendations.

There are positive developments and an increasing awareness of the problem within
Jordanian society and the authorities. The programme that has been started by the
UNIFEM Jordan is successfully showing that it is possible to use the rights based approach
to improve the situation of domestic helpers from Asia in Jordan. It involves all levels of

society and the diplomatic representations of the Philippines and Sri Lanka.

Finally, globalisation and socio-economic problems in Asian countries make them

dependent on labour migration as their inhabitants do not find work that would sustain

32 Department of State Report Jordan, supra note 18, p. 1967.
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them and their families within their own country. As long as this situation does not
improve there will not be any reduction in the number migrant workers in the world. It is
definitely not a solution to bar them from entering a country or working in certain jobs.
The policy of Jordan to keep the labour market closed for foreign workers should not result
in discriminatory laws against women migrant domestic workers. It is not only the
situation of the female migrants that needs to be improved but the overall situation of

domestic workers and women in Jordan.

VI.2. Recommendations

VIL.2.1. Necessary Amendments to the Labour and Social Security Law: Efficient Protection

for Migrant Domestic Workers

While the rights based approach aims at implementing international standards into
domestic legislation it depends on national laws to protect the group that needs protection.
The Jordanian government and its ministries are under the obligation to incorporate
normative international human rights instruments into domestic law. As regards the Labour
Law, the primary national legislation governing work conditions of employees and
guaranteeing rights to employers and employees, efficient protection of female domestic
migrant workers can only be given if it was amended. Article 3 of the Labour Law which
stipulates the exclusion of domestic workers from the its protection should be changed so
as to make it applicable to all employees in Jordan whether they are domestic workers,
gardeners or foreigners and guarantee equal enjoyment of the rights in accordance with the
principle of non-discrimination. The provisions of the labour law would then provide
substantial protection for domestic workers although the Articles needed to be amended
with the inclusion of households as work places. Furthermore, the Labour Law should
contain a list with minimum wages for different professions including domestic workers.
This would be in fulfilment of the commitment of the Jordanian government to consider
the well being of the workers and their families to meet their essential needs by fixing

? Inspections of the work place could then also take place.’'* This

minimum wages.>*

313 See Ch. T1.2.2. this paper and F/1990/6/Add.17, State Party Report: Jordan. 23/07/98, ESCR Committee,
Art. 21,

M EC.12/1/Add 46, Concluding Observations of the ESCR Committee on the Second Periodic Report of
Jordan, 1.9.2000, Art 34,
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would be important for the monitoring of general work conditions especially occupational

health.

With regard to the provisions that regulate punishment of illegal migrant workers for not
having obtained a work permit though this is not in any way their fault there is clearly a
need for a change. The legislator would need to amend Article 12 of the Labour Law to the
effect that it has to be established that the woman is to blame and that her guilt in delaying
the work permit has to be proven. Otherwise this article would only further contribute to
the disadvantage of migrant women as foreigners and domestic workers under Jordanian
law. Tt would even go beyond that by not encouraging them to speak up against their
employer for violating the law. Furthermore, a standard work contract should be created
and included into the labour law, which then should apply to domestic workers, too. It
should be mandatory for employers to submit such a contract, which grants basic rights to
their workers. Contracts would need to be written in a language other than Arabic only,
preferably the mother tongue of the migrant or English. By now the contract is mandatory

already but often not read by employees.

As regards the Social Security Act of Jordan it is necessary to cover all categories of
workers regardless of whether they are covered by the Labour Law or not. The most
important insurance would concern health and work accidents. The Jordanian government
should speed up its proclaimed efforts to “implement comprehensive health insurance” and

1316

to “include every citizen on Jordanian territory315 under health insurance and ensure

access to good standards of health insurance.
VI.2.2. General Normative Recommendations

Before any problem can be addressed the government needs to acknowledge the fact that
there are certain specific problems faced by domestic migrant workers. It 1s apparent from
the situation described above that the Jordanian government needs to take decisive action
to bring the work conditions and the legal status of its migrant domestic workers into
conformity with international standards and give them the opportunity to fully benefit from
their social and economic rights. Therefore, it needs to publish the Covenants and other

human rights instruments in the Official Gazette and take necessary measures to make it

33 Jordan does not discriminate between national and non-nationals in accordance with its constitutional
articles and the National Charter mentioned earlier in this paper. See Ch. 11 this paper.
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enforceable in the courts. Programme for the dissemination of information regarding the
implementation of the Covenant and training for judges, lawyers and other officials dealing

with domestic workers could be set up simultaneously.317 Jordan needs to monitor and

evaluate the implementation of relevant legislation relating to human rights.318 Special

attention needs to be paid to the inclusion of the “prohibited ground of discrimination in
accordance”3m with the articles in the Covenants, CEDAW and CERD. This could be done
through the development of a national plan of action to implement its obligations through
an open and consultative process.320 Generally Jordan needs to enact laws that govern the
implementation of provisions from the international law instruments into domestic
legislation and it needs to continue the legislative review mentioned in the National
Charter.*?!

Bilateral agreements on migration between the Jordanian government and the Philippines
and Sri Lanka would help co-ordinating the flow of migrants and prevent illegal migration.
The states of Sri Lanka and the Philippines should open and set up full embassies with a
labour attaché and support programmes for workers of their nationalities who are in need

of protection. The governments could set up a database on the flow of migration.

Before leaving their country the women willing to work as domestic helpers should be
provided with information on Jordan and the conditions. They should have the opportunity
to learn Arabic and learn about the culture and habits in Jordan. Vocational training before
and after arrival in Jordan would help getting accustomed to the new environment and the
nature of the job. Information of wages and conditions of the contract should be provided
beforehand as well. It is furthermore important to inform the women and the employers of
their rights. To raise awareness of the problem among the population of Jordan, which is
not directly concerned with the problem and inform them about human rights treaties
signed by Jordan in general is a basic requirement towards the government.>** This also
concerns the problem of stereotypical role models in society. Only when all actors
involved in the migration process actively seek solutions to the problem can there be

SUCCCSS,

16 £/1990/6/Add. 17 Second Periodic Report: Jordan 23/07/98, to the ESCR Committee, Art. 78.

7 E/C.12/1/Add.46. Concluding Observations of the CESCR Committee on the Second Periodic Report of
Jordan, 1.9.2000, Art. 38.

318 1dem. Art. 22, 23.

> Idem. Art. 29.

0 Tdem. Art. 25.

L CCPR/C/79/Add.35; A/49/40, Concluding Observations of the CCPR Committee, 10/08/94.

322 A/55/38, Concluding Observations/Comments: Jordan, CEDAW Committee, 27/01/2000.
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